
 

  

News & 
Leave Solutions is a boutique consulting firm specializing in FMLA, 

ADA, and other leave of absences laws providing training, audits, and 

full FMLA administration. 

Why All Employers 
Should Outsource 
The Family and Medical Leave Act 

(FMLA) is often adminstered internally by 

Human Resources professionals along side 

all the other functions they perform, 

sometimes by the same person. Even if 

there is capacity to adminsiter FMLA in-

house, here’s why all employers should be 

outsourcing it . . .   

 

Would you administer your health 

insurance claims in-house?  

No. You outsource that to an insurance 

company even if you self-fund your claims 

because there are too many insurance laws 

to know when it comes to medical claims 

and it would be inappropriate for you to 

know the details of your employee’s health 

needs.  

 

However, in-house FMLA administration 

requires HR professionals to know 1) the 

nuances of FMLA, 2) monitor the 

constantly changing landscape of leave of 

absence laws, and 3) collect detailed and 

sensitive information about their 

employee’s health. Many HR departments 

are also responsible for reviewing that 

medical information and making 

determinations along side the company’s 

performance management and disciplinary 

processes, which causes risk for 

interference and retailiation claims.  

 

Outsourcing FMLA shifts the review and 

storage of medical information to a 3rd party 

and allows for the administration of 

performance management and disciplinary 

conversations without risk.  

 

 

DOL Forms 
The FMLA forms available through the Department of Labor (DOL) website 

are due to be updated this year, but the current forms have been extended 

again through the end of the month. Watch the Leave Solutions website for 

updates and guidance.  

 

Did you know that you’re not required to use the DOL’s FMLA forms? 

Leave Solutions uses the forms as a starting point, but we customize the 

forms to include employer contact information, language about other leave 

policies and benefits, like short term disabiliy and personal leaves and other 

information that the employee may need to know. Customizing your forms 

will help you to more efficiently communicate to employees about their 

leave and pay entitlements.  
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First, make sure the production 

bonus is necessary. If not, you 

may be creating unnecessary 

risk for your company. Talk 

with your compensation staff or 

a consultant regarding the 

effectiveness of your variable 

pay plan. You should be 

confident that the plan is 

driving the behavior that you 

need from employees to reach 

the company’s goals . . . and 

that there is no other way to 

reach the goals absent of that 

variable pay plan. 

 

If you do need a variable pay 

plan, create bonuses that are 

prorated for all employees, 

regardless of the types of 

absences and that do not base 

eligibility on attendance. 

OUR 

RECOMMENDATION 

FOR PRODUCTION 

BONUSES 

FMLA and Variable 
Pay Plans 

Absences under FMLA cannot have an adverse impact on eligibility for a variable pay plan 

and must be treated the same as other achievement levels. 
 

Here’s a summary of what the Department of Labor’s opinion letters and non-administrator 

interpretations say about production bonuses.  
 

- You cannot use FMLA leave as a factor in qualifying for a production bonus.  

- You can prorate the amount of the bonus for absences under FMLA, but only if you 

would prorate it for other types of absences. 

- You cannot use the failure to attain a full bonus due to FMLA leave as a factor in other 

employment decisions, such as disciplinary action, promotional opportunities, etc.  

Also, case law clearly indicates that employers must lower quotas for sales employees who 

have variable pay in the form of commissions or incentives. Make sure your leadership team is 

trained on this topic.  
 

Check out the article on our website for examples.  

How should you handle production 

bonuses and other variable pay plans 

when someone misses work under 

FMLA?  

DOL Opinion Letters: Your Untapped FMLA Resource 
 

The Department of Labor (DOL) has been publishing Opinion Letters and other guidance on how to interpret and administer 

The Family and Medical Leave Act since the inception of the law in 1993. The letters are typically in response to questions 

they receive from employers and other leave of absence professionals, so they often cite real-life situations that most 

employers face when trying to navigate the law.  

 

There are 141 letters that are categorized as “Opinion Letters from the Administrator” or “Non-Administrator Letter from the 

Wage & Hour Division” that comment specifically on FMLA. There are also other opininon letters related to FLSA and other 

employment laws that also include comments on FMLA.  

 

You can find all the letters here: https://www.dol.gov/whd/opinion/guidance.htm 

 

If you’ve ever read one of the letters then you know that they have really good information, but they can be a little dry. It is 

also difficult to find the information that you’re looking for. For example, there are five different letters that cover how to 

define a serious health condition.  

 

Lucky for you, Leave Solutions LOVES reading these letters and summarizing them into categories for our readers. You can 

view the details on our website at leavesolutions.com/blogs/news.  

 

Here are the three that we’ve covered so far:  

 

DOL Opinion Letter Summary #1: Eligible Dependents 

 

DOL Opinion Letter Summary #2: Defining a Serious Health Condition 

 

DOL Opinoin Letter Summary #3: Perfect Attendance and Bonuses 

https://leavesolutions.com/blogs/news/fmla-and-variable-pay-plans
https://www.dol.gov/whd/opinion/guidance.htm
https://leavesolutions.com/blogs/news


 

Side hustles and second jobs are 

okay as long as they are within the 

employee’s restrictions while on 

leave. 

• The employee had knee 

surgery and their side hustle 

is a blog about golden 

retrievers. Probably okay.  

• The employee had knee 

surgery and their side hustle 

is delivering furniture. 

Probably not okay.  

• The employee is on leave for 

severe anxiety and they run a 

dog-walking business. 

Probably okay.  

• The employee is intermittent 

leave for migraines and they 

drive for a ride-share 

program on their FMLA 

days. Probably not okay.  

 

WHEN IS A 
SIDE HUSTLE 

OKAY?  

Millenials and FMLA 

How many people have side 

hustles? 

According to a recent article by 

CNN (here’s the article) more 

than 44 million American’s have 

a side hustle. That’s a lot. And 

86% of them are earning money 

each month and 36% percent say 

they earn more than $500 per 

month.  

 

So why are side hustles a 

problem when administering 

FMLA?  

 

They’re Difficult to Identify 

There was an FMLA case we 

were working a few years ago 

where an employee was on leave 

following knee surgery. Another 

employee came forward to report 

that every Tuesday night this 

other employee bartended at the 

pub up the street. Part-time jobs 

like that are easy to identify and  

 

 

confirm. Entrepreneurial side 

hustles aren’t always that easy. 

If the employee’s side hustle is 

flipping houses, running a 

blog, sells trinkets at the local 

farmers market, or the 

occasional catering gig, that’s 

not as easy to confirm or 

prove.   

 

They’re Easy (and tempting) 

for the Employee to Continue 

In another article from CNN 

(here’s the article), over half of 

Americans are spending their 

entire paycheck. That means 

they’re living paycheck-to-

paycheck. If your short term 

disability plan pays less than 

100%, and the employee 

makes a little side money, why 

wouldn’t they keep that going 

while they’re on leave? 

 

Your Employee’s Aren’t 

Disclosing Them 

Many companies require 

employees to disclose any other 

jobs they have in order to 

prevent any conflict of interest. 

But if your employee’s side 

hustle is a cash business or not 

through a traditional W-2 

employer/employee 

arrangement, they may not be 

disclosing it to you.  

 

What should you do if you’re 

unsure how to handle an 

employee’s second job?  

Leave Solutions has an in-depth 

training on how to identify and 

approach FMLA misuse and 

abuse. Check that out on our 

website! 

 

It’s called a “Side Hustle”. If you’re a Baby Boomer or Gen X’er then you probably know it as 

“Moonlighting”. Sometimes part-time jobs fall into this category, but more often a side hustle is an 

individual, entrepreneurial endeavor that someone takes on to earn a little cash in addition to their 

full-time gig. And they are very popular with your millennials.  

 

5 Easy Steps for The FMLA Beginner 
 

1. Read the DOL’s FAQ’s: It seems like cheating to just refer you to another website for valuable FMLA information, but the Department 

of Labor’s FMLA Frequently Asked Questions covers everything you need to know in a concise and easy-to-navigate format. It really is 

the best place to start and its information straight from the horse’s mouth.  

2. Read your company’s FMLA policy: This also seems like obvious advice, but it’s often overlooked. There are things you must do under 

the official FMLA regulations, but there are many things that companies can chose to do or not do related to FMLA as well. For 

example, does your company have something in their policy about moonlighting or working a 2nd job while on FMLA? Do you require 

employees to use any available paid time prior to using unpaid FMLA? Make sure you know what your specific policy states so that you 

confidently administer your FMLA leaves.  

3. Download and customize the DOL forms: Again, the DOL is a great source for all the required forms that you’ll need, but make sure you 

convert them to a word format (it may require some re-formatting on your part) and then add your contact information, fax number for 

returning the completed form, the due date, and any other specifics that you need the doctor’s office or employee to know.  

4. Create a simple tracking tool: Create a simple excel spreadsheet that has a list of all your leaves. Add a filter so that you can easily 

summarize by due dates, end dates, open or closed leaves.  

5. Be compassionate: If you read up on FMLA case law, you’ll notice that the root cause of many of the cases as nothing to do with 

paperwork details. They’re related, one way or another, to how the employer made the employee feel about their leave or their health 

condition. The case law is full of situations where an employee’s manager disparaged them in front of their coworkers, took adverse 

action against them without cause, or in the most extreme cases, fired them for something that appeared to be retaliation for taking a 

leave of absence. What’s the key to avoiding those situations? Compassion. Use it in your own practice and train your managers how to 

have compassion for their employees.   

 

Go to LeaveSolutions.com for more updates, training, and a 

summary of our services. 

Have an FMLA or leave of absence question? Email us at 

info@leavsolutions.com. 

http://money.cnn.com/2017/07/12/pf/side-hustle/index.html
http://money.cnn.com/2017/06/27/pf/expenses/index.html?iid=EL
http://www.leavesolutions.com/
mailto:info@leavsolutions.com

