
Information & Instructions: Living wills and durable powers of attorney 
 

Living Wills 
 

1. A living will notifies the decedent's attending physician of the fact that the patient does 
not desire his or her life to be artificially prolonged under the circumstances enumerated in the 
form. 
 
2. If an adult patient is totally incapacitated, chapter 313 of the Health and Safety Code 
enumerates persons who can consent to medical treatment.  In order of priority: 
 
 a. spouse 
 
 b. adult children 
 
 c. parents, and 
 
 d. persons designated by the patient. 
 
3. The question of artificial prolongation of a person's life is a controversial and developing 
area; however, clients may, from time to time, desire to put their beliefs on record and give the 
same to their physician. 
 
4. These assumptions are reflected in the form: 
 

a. The person has an incurable condition which is designated as such by two 
physicians. 
 
b. The application of life-sustaining procedures would only prolong the moment of 
death. 
 
c. The person desires that this directive be given to and honored by family members 
and physicians. 
 
d. If the person is diagnosed as pregnant, then the directive will have no force during 
the term of the pregnancy. 
 
e. The directive has no force or effect five years from the date of the execution of 
the directive. 

 
5. The person may revoke the directive at any time 
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Information & Instructions:  Durable powers of attorney 
 

1. Powers of attorney may be used to allow an agent to manage a person’s property in the 
event of an incapacity or make health care decisions for the incapacitated person.  Durable powers 
of attorney for property management focus on property and financial management decisions.  They 
may become effective when the principal becomes incapacitated.  A durable power of attorney for 
health care purposes, allows an agent to make health care decisions for the principal when the 
principal is incapacitated. 
 
2. The Texas legislature has made numerous changes to Texas law pertaining to durable 
powers of attorney.  Chapter XII of the Texas Probate Code (§ 481 et seq.) now contains the 
Uniform Durable Power of Attorney Act, while chapter 135 of the Texas Civil Practice and 
Remedies Code contains provisions pertaining to Durable Powers of Attorney for Health Care. 
 
3. The Uniform Durable Power of Attorney Act includes a statutory form of a Durable Power 
of Attorney (§ 490). By providing such a standard form, banks, lenders, financial institutions and 
third parties may accept a durable power of attorney  without the reservations that they have had 
with non standard powers of attorney in the past.  As an incentive to promote acceptance of the 
statutory power of attorney, sections 487 and 488 limit the liability of agents and third parties who 
act under a belief that a person has not revoked the statutory power of attorney. 
 
4. However, the statutory durable power of attorney is permissive rather than exclusive.  Texas 
probate code section 490 validates existing and new powers of attorney that are not in the same 
form as the statutory durable power of attorney.  Accordingly, attorneys may continue to use their 
previous power of attorney forms. This chapter contains both a long form and a statutory durable 
Power of Attorney. 
 
5. The power of attorney is revoked by filing a revocation form in the county clerks office 
where the principal resides or by the death of the principal or upon the appointment and 
qualification of a guardian of the principal’s estate. 
 
6. One of the benefits of the durable power of attorney created under the Texas probate code is 
that a  power of attorney may become effective upon the occurrence of an even stated in the power 
of attorney.  A durable power of attorney may become effective only upon the incapacity of the 
principal. The obvious intent is that powers of attorney may be prepared in advance prior to the 
need for a power of attorney.  Some clients may be reluctant to sign a power of attorney unless the 
power of attorney becomes effective only in the event of his or her incapacity. 
 
7. The statutory form does not define the event that triggers the effectiveness of the power of 
attorney i.e. the principal’s incapacity, consequently language may be added to the document which 
defines or states how the incapacity may be determined.  Typically, incapacity may be determined 
by two licensed physicians or some other procedure to determine if incapacity has occurred. 
 
8. The statutory durable power of attorney allows for the addition of powers which are not 
already stated in the form.  This could include but is not limited to the power to make gifts of 
property, the power to create trusts, or any other power not stated in the statutory form. 
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9. An attorney in fact can act for a principal during any period of disability or incapacity until a 
guardian is appointed by a court. Persons who deal with the attorney are protected until they receive 
a notice of revocation of the power of attorney.  
 
10. The document no longer has to be recorded, except in real estate related transactions (or if it 
is intended to transfer real estate).  The law has been changed so that witnesses are no longer 
needed. 
 
11. Section 481 states the short citation of the act.  
 
12. Section 482 defines a durable power of attorney as a written instrument that designates 
another person as an agent that is signed by an adult principal and contains words that demonstrates 
the principal’s intent, who have authority that may be exercised in the event the principal becomes 
disabled.   
 
13. The power of attorney may be limited so that it takes effect only upon the principal’s 
disability.  The power of attorney must be notarized, but witnesses are no longer required. 
 
14. Section 483 states that a durable power of attorney does not lapse because of the passage of 
time, unless a time limit is stated in the document. 
 
15. Section 484 provides that all acts pursuant to the power of attorney during the principals 
disability, has the same effect as if the principal were not disabled. 
 
16. Section 485 provides that if after execution of the document, a guardian of the principal’s 
estate is appointed by a court, and then the agent’s powers as stated in the durable power of 
attorney, terminate upon the appointment and qualification of the guardian.   
 
17. Thereafter, the agent is to deliver to the guardian all of the assets of the award in the agent’s 
possession and for the agent to make an account to the guardian as the agent would to the principal, 
had the principal terminated the durable power of attorney. 
 
18. Section 486 provides that revocation of the durable power of attorney by the principal, death 
of the principal, or qualification of the guardian of the estate of the principal, do not terminate the 
durable power of attorney and the agency as to any person who deals with the agent without actual 
knowledge of the termination event, if that person acts in good faith in reliance on the durable 
power of attorney. 
 
19. Section 487 states that acts that are under taken in good faith of reliance on the durable 
power of attorney, between agent or other persons dealing with the agent, that if an affidavit is 
executed by the agent stating that the agent did not at the time of exercise of the power have actual 
knowledge of its termination by revocation of the principal’s death or qualification of the guardian, 
then the same is conclusive proof of the powers non-revocation or non-termination at that time, so 
thereby the third party is protected in any dealings with the agent. 
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20. Section 488 states that unless the power of attorney provides otherwise, a revocation of the 
durable power of attorney is not effective as to third persons who are relying on that power until that 
third party receives actual notice of the revocation.   
 
21. Section 489 provides that a durable power of attorney for a real estate transaction requires 
that power of attorney must be recorded in the office of the county clerk were that property is 
located. 
 
22. Section 490 sets forth a statutory durable power of attorney form that may be used.  
Subsection A thereof states that when the document is in substantially the same form as the 
statutory form, third parties that rely in good faith of the acts of the agent, will not be liable to the 
principal.  If the form is not exclusive, other forms of a power of attorney may be used, however 
substantial compliance should be maintained.  
 
23. The statutory form states that : 
 
 a. It is governed by Chapter XII of the probate code,  
 b. That anyone having questions should get legal advice,  
 c. That is does not authorize the agent to make health care decisions,  
 d. That it may be revoked,  
 e. It names an agent, 
 f. It names the principal, 
 g. Lists thirteen powers and instructs the principal to mark in if some of those 

powers should not be granted,  
 h. The form contains blank lines for special instructions limiting or extending 

the agent’s powers, statement that the power of attorney becomes effective upon 
disability or incapacity, 

 i. The form cites that a third party receiving the document may act under it,  
 j. The revocation is not effective as to third parties until they have learned of 

the revocation, 
 k. The form provides for a place for a successory agent to be named. 
 
24. Sections 491 through 504 deal with the instruction of the power of attorney.  Note that 
Section 492 allows the power of attorney to refer to real property and it is not required to refer to 
any specific property, i.e. the current legal description of the principal’s real property. 
 
25. Sections 493 through 504 allow the power of attorney to handle the following types of 
property:  tangible personal property, stocks, bonds, commodities, banking and financial 
transactions, business operating transactions, insurance, estate, trust and other beneficiary 
transactions, claims and litigation, personal and family maintenance benefits from governmental 
programs or civil military service, retirement plan transactions and tax matters. 
 
26. The validity of a power of attorney as meeting the requirements of a statutory durable 
power of attorney is not affected by the fact that one or more of the categories of optional powers 
listed in the form are struck or the form includes specific limitations on or additions to the 
attorney in fact's or agent's powers.  
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27. When a power in substantially the form set forth in this chapter is used, third parties who 
rely in good faith on the acts of the agent within the scope of the power may do so without fear 
of liability to the principal. The following form is not exclusive, and other forms of power of 
attorney may be used. 
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Information & Instructions: Directive to physicians (Living Will) 
 
1. The purpose of this form is to notify the decedent's attending physician of the fact that the 
patient does not desire his or her life to be artificially prolonged under the circumstances 
enumerated in the form. 
 
2. If an adult patient is totally incapacitated, chapter 313 of the Health and Safety Code 
enumerates persons who can consent to medical treatment.  In order of priority: 
 
 a. spouse 
 
 b. adult children 
 
 c. parents, and 
 
 d. persons designated by the patient. 
 
3. The question of artificial prolongation of a person's life is a controversial and developing 
area; however, clients may, from time to time, desire to put their beliefs on record and give the 
same to their physician. 
 
4. These assumptions are reflected in the form: 
 

a. The person has an incurable condition which is designated as such by two 
physicians. 
 
b. The application of life-sustaining procedures would only prolong the moment of 
death. 
 
c. The person desires that this directive be given to and honored by family members 
and physicians. 
 
d. If the person is diagnosed as pregnant, then the directive will have no force during 
the term of the pregnancy. 
 
e. The directive has no force or effect five years from the date of the execution of 
the directive. 

 
5. The patient may revoke the directive at any time. 
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Form: Directive to physicians (Living Will)  
 
1. For use until the form is replaced by the Medical Power of Attorney form. 

 
LIVING WILL 

DIRECTIVE TO PHYSICIANS 
 

This Directive is made on _______________________. 
 
I ___________________________________________, being of sound mind, willfully and 
voluntarily make known my desire that my life shall not be artificially prolonged under the 
circumstances set forth in this directive. 
 
1. If at any time I should have an incurable or irreversible condition caused by injury, 
disease, or illness certified to be a terminal condition by two physicians, and if the application of 
life-sustaining procedures would serve only to artificially postpone the moment of my death, and 
if my attending physician determines that my death is imminent or will result within a relatively 
short time without the application of life-sustaining procedures, I direct that those procedures be 
withheld or withdrawn, and that I be permitted to die naturally. 
 
2. In the absence of my ability to give directions regarding the use of those life-sustaining 
procedures, it is my intention that this directive be honored by my family and physicians as the 
final expression of my legal right to refuse medical or surgical treatment and accept the 
consequences from that refusal. 
 
3. If I have been diagnosed as pregnant and that diagnosis is known to my physician, this 
directive has no effect during my pregnancy. 
 
4. This directive is in effect until it is revoked. 
 
5. I understand the full import of this directive and I am emotionally and mentally 
competent to make this directive. 
 
6. I understand that I may revoke this directive at any time. 
 
Signed on _____________________. 
 

________________________ 
[Your signature] 

 
________________________________________________ 

 
________________________________________________ 

 
________________________________________________ 
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________________________________________________ 
[City, County, and State of Residence] 

 
ATTESTATION: 

 
I am not a person designated by the declarant to make a treatment decision. I am not related to 
the declarant by blood or marriage. I would not be entitled to any portion of the declarant's estate 
on the declarant's death. I am not the attending physician of the declarant or an employee of the 
attending physician. I have no claim against any portion of the declarant's estate on the 
declarant's death. Furthermore, if I am an employee of a health care facility in which the 
declarant is a patient, I am not involved in providing direct patient care to the declarant and am 
not an officer, director, partner, or business office employee of the health care facility or of any 
parent organization of the health care facility. 
 
Date:_________________________ 
 
Witness Signature: ______________________________________________ 
 
Print Name: ____________________________________________________ 
 
Address: ________________________________________________________ 
 
Date:_________________________  
 
Witness Signature: ______________________________________________ 
 
Print Name: ____________________________________________________ 
 
Address: ________________________________________________________ 
 

INSTRUCTIONS 
 
The declarant must sign the directive in the presence of two witnesses, and those witnesses must 
sign the directive. 
 
A witness may not be: 
 

(1) a person designated by the declarant to make a treatment decision; 
 
(2) a person related to the declarant by blood or marriage; 
 
(3) a person entitled to any part of the declarant's estate after the declarant's death under a 
will or codicil executed by the declarant or by operation of law; 
 
(4) the attending physician; 
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(5) an employee of the attending physician; 
 
(6) an employee of a health care facility in which the declarant is a patient if the 
employee is providing direct patient care to the declarant or is an officer, director, 
partner, or business office employee of the health care facility or of any parent 
organization of the health care facility; or 
 
(7) a person who, at the time the written directive is executed or if the directive is a non 
written directive issued under Section 672.005 HEALTH & SAFETY, at the time the 
nonwritten directive is issued, has a claim against any part of the declarant's estate after 
the declarant's death. 

 
A declarant may include in a directive directions other than those provided by Section 672.004 
HEALTH & SAFETY and may designate in a directive a person to make a treatment decision for 
the declarant in the event the declarant becomes comatose, incompetent, or otherwise mentally or 
physically incapable of communication. 
 
A declarant shall notify the attending physician of the existence of a written directive. If the 
declarant is comatose, incompetent, or otherwise mentally or physically incapable of 
communication, another person may notify the attending physician of the existence of the written 
directive. The attending physician shall make the directive a part of the declarant's medical 
record. 
 

DEFINITIONS 
 
Attending physician means the physician who has primary responsibility for a patient's treatment 
and care. 
 
Competent means possessing the ability, based on reasonable medical judgment, to understand 
and appreciate the nature and consequences of a treatment decision, including the significant 
benefits and harms of and reasonable alternatives to a proposed treatment decision. 
 
Incompetent means lacking the ability, based on reasonable medical judgment, to understand and 
appreciate the nature and consequences of a treatment decision, including the significant benefits 
and harms of and reasonable alternatives to a proposed treatment decision. 
 
Life-sustaining procedure means a medical procedure or intervention that uses mechanical or 
other artificial means to sustain, restore, or supplant a vital function, and only artificially 
postpones the moment of death of a patient in a terminal condition whose death is imminent or 
will result within a relatively short time without the application of the procedure. The term does 
not include the administration of medication or the performance of a medical procedure 
considered to be necessary to provide comfort or care or to alleviate pain. 
 
Physician means a physician licensed by the Texas State Board of Medical Examiners or a 
properly credentialed physician who holds a commission in the uniformed services of the United 
States and who is serving on active duty in this state. 
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Terminal condition means an incurable or irreversible condition caused by injury, disease, or 
illness that would produce death without the application of life-sustaining procedures, according 
to reasonable medical judgment, and in which the application of life-sustaining procedures 
serves only to postpone the moment of the patient's death. 
 

CONFLICT WITH NATURAL DEATH ACT 
OR DURABLE POWER OF ATTORNEY FOR HEALTH CARE 

 
To the extent that an out-of-hospital DNR order conflicts with a directive or treatment decision 
executed or issued under Chapter 672 or a durable power of attorney for health care executed or 
issued in accordance with Chapter 135, Civil Practice and Remedies Code, the instrument 
executed later in time controls. 
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