
Purpose Of A Will And Legal Requirements For A Valid Will 
 
1. A person's property will be distributed at his death, either pursuant to the terms of a valid 
will which is probated or pursuant to the laws of intestate succession (intestacy).  
 
2. The purpose of a will is, therefore, to state the desires of the testator in passing his 
property at his death. The will may be simple and contain gifts of all of his property to one or 
more beneficiaries or the will may contain a series of complicated trust documents. 
 
3. Requirements for a valid will: 
 
 a. A will may be formal or holographic. 
 

i A holographic or handwritten will is valid if the document is completely in the 
testator's handwriting and is signed. The document must also indicate  testamentary intent 
and the testator must have testamentary capacity. 
 
ii. A formal will is valid if the will is signed by the testator and witnessed by 2 or 
more witnesses. The witnesses must sign in the testator's presence. 

 
b. See the following provisions of the Texas Probate Code for statutory authority 

applicable to wills: 
 

§37   Passage of title upon intestacy and under a will; 
§37A   Means of evidencing disclaimer or renunciation of property or interest under a 
will; 
§40   Inheritance by and from an adopted child; 
§41   Matters affecting and not affecting the right to inherit; 
§42   Inheritance rights of illegitimate children; 
§43   Determination of per capita and per stirpes distribution; 
§44   Advancement brought into hotch-potch; 
§45   Community estate; 
§46   Joint tenancy is abolished; 
§47   Requirement of survival by 120 hours; 
§57   Who may execute a will; 
§58   Interest which may pass under a will; 
§58A   Devises and bequests to trustees; 
§59   Requisites of a will; 
§59A   Contracts concerning succession; 
§60   Exceptions pertaining to holographic wills; 
§61   Bequests to witness; 
§62   Corroboration of testimony of interested witness; 
§63   Revocation of wills; 
§64   Capacity to make a nuncupative will; 
§65   Requisites of a nuncupative will; 
§67   After-born or after-adopted children; 
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§68   Prior death of legatee; 
§69   Nullity of will arising from divorce; 
§70   Provision in will for management of separate property; 
§71   Deposits of will with court during testator's lifetime. 

 
4. Disciplinary Rule 1.08(b) states that an attorney should not prepare an instrument, i.e. a 
will, which gives the attorney (or the attorney’s parents, child, sibling or spouse) a substantial 
gift, except where the client is related to the attorney.  Lawyers can be beneficiaries of wills 
written for the spouse of the Testator or any ascendant or descendant of the Testator.  The lawyer 
may also be related within  the third degree of sanguinity rather than the previously allowed law 
that limited the gift to the second degree of sanguinity. 
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