
Information & Instructions:  Consequences of Intestacy or dying without a will in Texas 
 
1. The prior law regarding intestate succession has been changed.  The prior law provided that 
all of the community property of a married person who dies intestate, passed to the surviving 
spouse if the decedent was not survived by children or descendants of deceased children.  If a 
married person who died intestate and was survived by children, or descendants, then that one 
half interest in the community property was passed to those children, leaving the surviving 
spouse only with his or her one half interest.  That meant that the surving spouse inherted none 
of of the deceased’s property. 
 
2. Due that harsh result, the legislature changed the previous mode of intestacy in Texas so that 
the children or decedents of a person who dies intestate inherits the decedents one-half of the 
community Estate. 
 
3. The new law provides that the community property of a married person who dies intestate 
will pass to the surviving spouse if the decedent is not survived by children, or descendants of 
children, or if all of the children and other descendants of the decedent are also the children and 
descendants of the surviving spouse.  If the decedent is survived by any children or decedents 
who are not also children, or descendant of the surviving spouse, the law will remain as it has 
been.  
 
4. The change acknowledges a principle that a community property created during marriage, 
should be retained by the surviving spouse of the marriage if the children of the deceased spouse 
are also children of the surviving spouse.  In other instances, the change is intended to simplify 
probate administration and to eliminate the need for guardianship proceedings for minors.   
 
5. The change does no injury to the economic rights of the children of the deceased spouse 
who are not children of the surviving spouse.  In those instances, the decedent share of the 
community property Estate passes to the children and the decedents of the deceased children. 
 
6. Consequently, the children of that marriage do not inherit any of the decedent's one-half of 
the community property. 
 
7. If however, any child or decedent of the deceased spouse is not child or decedent of the 
surviving spouse, then the former rule applies, and those children take under the old rule. 
 
5. The rules related to an intestate decedent separate property have not changed. 
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