
Information & Instructions:   Small estates distribution combined with a small estate and 
heirship affidavit 
 
1. Texas Probate Code Section 137 permits the distribution of an Estate to the heirs without 
a formal administration if the value of the Estate, not including the homestead and exempt 
property, is below  $50,000. 
 

a. Per Texas Probate Code section 137: 
 

i. Small Estate affidavits may be used to transfer title to the decedent’s 
homestead.  The affidavit may be used if the homestead is the only real property owned by 
the decedent, that is included in the affidavit. 

 
 ii. Small Estate affidavits may be used for Estates where the entire value of the 

Estate excluding the homestead and other exempt property does not exceed $50,000.00.  
Consequently a small Estate affidavit may now be  a cost effective and time saving way to 
administer Estates (even those with large values)  where the primary value of the Estate is the 
homestead and other exempt properties such as insurance and pension-IRA funds. 
 

 iii. If a decedent dies intestate, a small Estate affidavit can be used instead of a 
dependent administration, heirship proceeding or probate section 145 administration. 
 
2. The liabilities of the Estate must not exceed the assets. 
 
3. The distributees and two disinterested witnesses must file with the probate court a sworn 
affidavit stating that a petition for the appointment of a personal representative has not been 
filed, pending or granted and that 30 days have elapsed since the decedent's death. 
 
4. The affidavit must also include a list of the assets and liabilities of the Estate, the names 
and addresses of the distributees and a statement of their rights to receive the property. 
 
5. The affidavit must then be approved by the judge and recorded in the state's records by 
the probate clerk. 
 
6. A copy of the affidavit is then furnished to the decedent's creditors. 
 
7. A certified copy is given to the creditors and constitutes authority for the person to pay, 
deliver or transfer to the distributees any money or property belonging to the Estate and releases 
the Estate as if it has been performed by a personal representative. 
 
8. Thereafter, the distributees are answerable only to a person who has prior or better claim 
to the property. 
 
9. They are then liable for any lawsuits arising from payment, transfer or delivery made in 
reliance on the affidavit. 
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10. The use of this procedure does not transfer title or effect the distribution of property 
under the terms of the will or other testamentary document. 
 
11. It merely authorizes the collection and distribution of the assets by the heirs. 
 
12. The statute is not intended to avoid administration of a formal probate. 
 
13. It is authorized to simplify the distribution of a small Estate where the cost of probate is 
not warranted. 
 
14. The affidavit of small Estates is recorded in the small Estate records by the clerk. 
 
15. The affidavit must include a list of assets and liabilities of the Estate, the names and 
addresses of the distributees and the right to receive the money or property of the Estate or have 
any evidence of money or property of the Estate as found to exist transferred to them, and a 
listing of all assets and liabilities of the Estate. 
 
16. If the heirs desire to avoid probate altogether, they may meet and provide for an informal 
family settlement. This is one method to avoid administration entirely. 
 
17. If the distributees can gain possession of the decedent's Estate and divide it acceptably 
among themselves and provide for the decedent's death, then it works. 
 
18. If there is a question about the identity of the decedent's heirs, then a proceeding to 
determine heirship should be used in the absence of an administration. 
 
19. When the identity of the distributees has been resolved, they may then consummate their 
informal family settlement. 
 
20. Informal family settlements can waive the terms of the will and have the property pass by 
intestacy only if all of the beneficiaries of the will and the legal heirs agree to the informal 
settlement. 
 
21. Informal settlement is effective only when the heirs are easily ascertained and agreeable 
to the terms, the decedent's creditors can easily be satisfied and the beneficiaries to the will can 
agree among themselves as to the proper distribution of the Estate and are full competent to 
effect such an agreement. 
 
22. The existence of minors and incompetent persons may effect the use of an informal 
settlement. 
 
23. Texas Probate Code Section 138 provides for a small Estate affidavit. It requires the 
person making a payment pursuant to the affidavit to be released to the same extent as if he or 
she had made it to the personal representative of the decedent. However, the distributees to 
whom the payment is made are answerable to any party having a prior right or superior title. 
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24. Furthermore, the parties executing the affidavit are liable for any damage or loss to any 
person which arises as a result of payment, delivery or transfer made in reliance on the small 
Estates affidavit. 
 
25. The small Estate affidavit distribution enables the decedent's distributees to collect the 
assets of the Estate, pay the liabilities, and distribute the property without a formal 
administration. For instance, bank accounts, wages, insurance policies, securities and vehicles 
may all be collected without the delay of a formal administration. 
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Information & Instructions:  Affidavit of distributees for small Estate 
 
1. The Application to Determine Heirship may be used to comply with Texas Probate Code 
Section 137 so that the Estate's assets may be collected, liabilities paid and the remaining assets 
distributed to the distributees. 
 
2. Due to local practice, included in the form is an heirship affidavit setting forth the 
decedent's heirs to avoid any separate proceeding to determine heirship. 
 
3. It is preferable to combine the two so as to avoid separate proceedings. 
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Information & Instructions:  Combined small estate and heirship affidavit 
 
1. The Small Estate and Heirship Affidavit is frequently used to combine an application to 
determine heirship with a small Estate affidavit. 
 
2. This form is desirable in order to distribute the assets of an Estate pursuant to Texas 
Property Code Section 137 and at the same time determine the heirs entitled to them. 
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Form: Small distributees heirship affidavit for a combined small estate and heirship 
affidavit 
 

SMALL DISTRIBUTEES HEIRSHIP AFFIDAVIT 
 

BEFORE ME, the undersigned authority, on this day personally appeared [name of Affiant], who 

being duly sworn on oath stated as follows: 

1. My name is [Name]. 

2. I reside at [address] in [County, State of ]. 

3. I have ready the foregoing Affidavit and I am personally acquainted with the family 

history and facts of heirship of [name of deceased], "Decedent". 

4. I was related to decedent as follows and I knew the decedent for __________ years, 

[specify relationship]. 

5. Decedent was married to [name of spouse], and [specify facts regarding marriage, such 

as: remained married until [his or her] death or was divorced on or about [date] or decedent was 

never married or decedent was widowed on [date]. 

6. Decedent died in __________ County, State of ___________________ without leaving a 

Will. 

7. Decedent had [no children or the decedent had the following children born or adopted to 

[him or her] [list names, addresses, ages and whether alive or deceased all children].  [Insert if 

applicable:  Decedent did not have any children born to or adopted by [him or her] other than the 

above listed children, [if any of the children of decedent is deceased list the deceased children 

and list the children of the deceased child, their name, address, age whether they are alive or 

deceased]. 

8. There has been no administration in decedent's Estate, nor is any necessary, since there 

are no debts due at the time other than those secured by real Estate. 
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9. [Insert statement that if the decedent was not survived by children or grandchildren, state 

that decedent was survived by [his or her] parents and list their names and addresses; also list 

decedent's children, grandchildren, parents, brothers and sisters]. 

10. The above statements are true and correct. 

 Signed on ____________________ 
 
 

__________________________ 
[Name of disinterested witness]. 

 
 

__________________________ 
[Name of disinterested witness]. 

 
State of Texas 
County of ____________ 
 
Subscribed and sworn to before me on ____________________ by 
 
______________________________________________________________. 
 
 

_____________________________________ 
Signature of officer 
_____________________________________ 
Notary's typed or printed name 
 
My commission expires: 
______________________ 
 
[or Notary's Stamp] 

 
I, _____________________[name of notary], the notary public whose signature appears above, 
certify that I am not an attorney in this case. 

________________________ 
[Name of notary] 
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Form: Combined small estate and heirship affidavit 

 
NO.__________ 

 
IN THE ESTATE OF 
 

 IN THE [PROBATE] COURT  

 
[NAME], 
 

  
NO; ___________ 
 

DECEASED 
 

  
[NAME], COUNTY, TEXAS 

AFFIDAVIT OF DISTRIBUTEES  SMALL ESTATE 

WITH JUDGE'S ORDER OR APPROVAL 

PER SEC 137 OF THE TEXAS PROBATE CODE 

This, the affidavit of all of the distributees of the Estate of [Name], deceased, is 

respectfully submitted and shows: 

1. That [Name] died on or about _____________, at [City and State]. 

2. That the domicile of the decedent, at the time of death was [County, Texas]. 

3. That no petition for the appointment of a personal representative of the decedent's Estate 

is pending or has been granted. 

4. That more that thirty days have elapsed since the death of the decedent. 

5.  That the value of the Estate, not including homestead and exempt property, does not 

exceed fifty thousand dollars [$50,000.00]. 

6. That the assets of the decedent, excluding homestead and exempt property, are as 

follows: 
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7. That all the known liabilities of the decedent's Estate are as follows: 

8. That the names, addresses, and telephone numbers of all distributees, and their right to 

receive money or property or to have such evidences of money, property or other rights, to the 

extent that the assets, exclusive of homestead, and exempt property, exceed the known liabilities 

of the Estate are as follows: 

Name   Address   Phone Number Relationship to Decedent 

Portion of Estate to which entitled: i.e. 1/2 

Other facts showing venue if necessary 

9. Legal Description of real property belonging to the Estate of the decedent including 

homestead and exempt property 

10.  Section 137 of the Texas Probate Code does not affect the disposition of property under 

the terms of a Will of other testamentary document, nor does it transfer title to real property other 

than the Decedent's homestead. 

PRAYER 

The distributees of the Estate pray that the court enter an order and approve the 

distribution of that part of the Estate to which each distrubutee is entitled without awaiting the 

appointment of a personal representative. 

Signatures of Distributees 

 

__________________________ 
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State of Texas 
County of ____________ 
 
Subscribed and sworn to before me on ____________________ by 
 
______________________________________________________________. 
 
 

_____________________________________ 
Signature of officer 
_____________________________________ 
Notary's typed or printed name 
 
My commission expires: 
______________________ 
 
[or Notary's Stamp] 
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Form: Statement of disinterested witnesses for a combined small estate and heirship 
affidavit 
 

STATEMENT OF DISINTERESTED WITNESSES 
 
BEFORE ME, the undersigned appeared,  [names of two witness] who stated upon their oaths the 
following: 
 
1. I have no financial interest in  [name of decedent]'s Estate.  

2. I am not related to the decedent under the Texas Probate Code laws of descent and 

distribution of the State of Texas. 

3. I have not been promised, nor shall I receive any moneys or assets of the decedent's Estate 

as a result of making this Affidavit. 

4. I have reviewed and read the foregoing Affidavit and the facts contained in the Affidavit are 

true and correct. 

5. That the value of the decedent’s Estate at the date of his or her death, exclusive of 

homestead and exempt property, does not exceed fifty thousand dollars ($50,000.00).  The non 

exempt assets exceed the liabilities except those liabilities which are secured by the homestead and 

exempt property. 

6. That the names, addresses, and telephone numbers of all distributees, heirs, devisees or 

assignees of Decedent’s property or money and their right to receive the property or money is as 

follows: 

Names, Addresses, and Phone Numbers of Distributees: 

Capacity in which claim is made: Ex. Son 

Portion of Estate to which entitled: Ex. 1/2 

7. Other facts showing venue if necessary 

WITNESS 1 
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Signed on ____________________, 
 
 

________________________ 
[Name] 

 
State of Texas 
County of ____________ 
 
Subscribed and sworn to before me on ____________________ by 
 
______________________________________________________________. 
 
 

_____________________________________ 
Signature of officer 
_____________________________________ 
Notary's typed or printed name 
 
My commission expires: 
______________________ 
 
[or Notary's Stamp] 

 
WITNESS 2 

 
 

Signed on __________________, 
 
 

________________________ 
[Name] 

State of Texas 
County of ____________ 
 
Subscribed and sworn to before me on ____________________ by 
 
______________________________________________________________. 
 
 

_____________________________________ 
Signature of officer 
_____________________________________ 
Notary's typed or printed name 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



 
My commission expires: 
______________________ 
 
[or Notary's Stamp] 

 
I, _____________________[name of notary], the notary public whose signature appears above, 
certify that I am not an attorney in this case. 

________________________ 
[Name of notary] 
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