
Information & Instructions: Application and order of no administration and family 
allowance 
 
1. Sections 139 through 142 of the Texas Probate Code allow a summary setting aside of an 
Estate without administration. 
 
2. Judicial action is required, however, to transfer or distribute property and vest title. 
 
3. Texas Probate Code Section 139 provides that if the value of the entire assets of the 
Estate, including the homestead and exempt property, does not exceed the amount to which the 
surviving spouse and minor children are entitled as a family allowance, there may be filed for 
and on behalf of the surviving spouse and minor children an application, in any court of proper 
venue, for administration, requesting the court to make a family allowance and enter an order 
that no administration shall be necessary. 
 
4. The application should state the following: 
 

a. the names of the heirs or devises; 
 

b. a list of the creditors of the Estate, together with the amounts of the claims, so far 
as the same are known; 

 
c. a description of all real and personal property belonging to the Estate, together 

with the estimated value according to the best knowledge and information of the applicant; 
 

d. any liens and encumbrances on the property; and 
 

e. a prayer that the court make a family allowance that the entire assets of the Estate, 
not including homestead and exempt property are thereby exhausted and should be set aside to 
the surviving spouse and minor children, as in the case of other family allowances provided for 
by the code. 
 
5. Texas Probate Code Section 140 provides for a hearing on the application which may be 
heard without notice. Probate Code, Section 140 provides that after the filing of an application 
for no administration, the court may hear the application without notice. If the court finds that the 
facts are true and that the expenses of last illness, funeral charges and expenses of the proceeding 
have been paid, the court may make a family allowance. If the entire assets of the Estate, 
excluding the homestead and exempt property are exhausted, the court shall order that no 
administration shall be had on the Estate and shall assign to the surviving spouse and minor 
children the whole of the Estate in the same manner as provided in the code for the making of a 
family allowance of the surviving spouse or minor children. 
 
6. After the hearing, if the court finds the facts contained therein are true and that the 
expenses of the last illness, funeral charges and expenses of proceeding have been paid or 
secured, the court shall make a family allowance and if the entire assets of the Estate, excluding 
the homestead and exempt property are exhausted, it shall then order that no administration be 
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necessary and shall assign to the surviving spouse and the minor children the entire Estate in the 
same manner and same effect as for the making of a family allowance to the surviving spouse 
and minor children. 
 
7. Texas Probate Code Section 141 provides that the order of no administration shall 
constitute legal authority to all persons owing any money or having custody of property, acting 
as registrar or transfer agent and persons purchasing from or otherwise dealing with the Estate 
shall be entitled to enforce their right to the payment by transfer of the suit. 
 
8. The effect of the order is legal authority to anybody that owes money to the Estate or 
holds property to the Estate and all persons dealing with the Estate, that they may make payment 
or transfer of the Estate property as described in the order to those persons entitled to receive the 
family allowance without an administration and that the persons described in the order are 
entitled to enforce their right to that payment or transfer by suit if necessary. In other words, it 
gives them a legal right to receive the property. 
 
9. Texas Probate Code Section 142 provides that any time prior to one (1) year from the 
entry of the order of no administration an interested person may file an application to revoke the 
order, alleging that other property has been discovered or that the property belonging to the 
Estate was not included in the application for no administration or that the property described in 
the application was incorrectly valued, and that if the other property were included, added or 
correctly valued the total value of the property would exceed the family allowance. 
 
10. Upon proof of any of those grounds, the court shall revoke the order of no administration 
and, as in any case, contest the value of the property. 
 
11. The court may appoint two appraisers to appraise the property and the appraisal shall be 
received in evidence, but it shall not be conclusive. 
 
12. Texas Probate Code Section 270 states that the homestead shall not be liable for the 
payment of any of the debts of the Estate except for purchase money debts of the property, taxes, 
work or material used in constructing improvements and in this case only the work and material 
contracted for in writing. 
 
13. Texas Probate Code Section 271 states that immediately after the inventory, appraisal and 
list of claims have been improved, the court shall, by order, set apart for the use and benefit of 
the surviving spouse and minor children or any unmarried children remaining with the family of 
the deceased, all property of the Estate that is exempt from execution or forced sale by the 
Constitution and the laws of the State of Texas. The purpose of this is obviously to protect the 
surviving spouse and children from certain creditors' claims and provide minimal property that 
would pass to the surviving spouse and children. Accordingly, a forced sale of the homestead 
cannot take place to pay general creditors of the Estate. 
 
14. Texas Probate Code Section 272 provides that the exempt property set apart for the 
surviving spouse and children shall be delivered by the executor or administrator without delay 
as follows: If there is a surviving spouse and no children, or the children be the children of the 
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surviving spouse, all of that property should be delivered to the surviving spouse. If there are 
children and no surviving spouse, then the property, except the homestead, shall be delivered to 
the children if they are of lawful age or to their guardians if they are minors. If the children of the 
deceased are not the children of the surviving spouse, the share of the children in the exempt 
property except the homestead shall be delivered to the children if they are of lawful age and to 
the guardian if they are minors. In all cases, the homestead shall be delivered to the surviving 
spouse. If there is none, then the homestead is delivered to the guardian of the minor children 
and any unmarried children, if any, living with the family. 
 
15. Texas Probate Code Section 273 provides for an allowance in lieu of exempt property. If 
among the property of the deceased there are specific articles exempted from execution of forced 
sale by the Constitution or the laws of the State of Texas, the court may make a reasonable 
allowance in lieu thereof to be paid to the surviving spouse. The allowance in lieu of the 
homestead shall in no case exceed  $10,000 and the allowance for exempt property shall in no 
case exceed  $1,000, exclusive of the allowance for the support of the surviving spouse and 
minor children. 
 
16. Texas Probate Code Section 274 provides that an allowance made in lieu of any of the 
exempted property shall be paid in money out of the funds of the Estate that have come into the 
hands of the executor or in any property of the deceased that the surviving spouse or children, if 
they are of lawful age, choose to take at the appraisement, provided that the property which is 
specifically bequeathed or devised to another may be so taken or may be sold to raise funds for 
the allowance as hereinafter provided. 
 
17. Texas Probate Code Section 275 states that the allowance in lieu of the exempt property 
shall be paid by the executor as follows: 
 

a. If there is a surviving spouse and no children, or if all of the children be the 
children of the surviving spouse, all shall then be paid to the surviving spouse; 
 

b. If there are children but no surviving spouse, it shall be divided equally among 
them if they are of lawful age. If any are minors, the shares will be paid to their guardian; 
 

c. If there is a surviving spouse and children of the deceased, some of whom are not 
children of the surviving spouse, the surviving spouse shall receive one-half of the whole plus 
the shares of the children to whom the survivor is the parent. The remaining shares will be paid 
to the children of whom the survivor is not the parent, or, if they are minors, to their guardian. 
 
18. Texas Probate Code Section 276 allows a sale to raise an allowance. If there is no 
property of the deceased that the surviving spouse or children are willing to take for an 
allowance or insufficient funds in the Estate to pay the allowance, on a written application the 
surviving spouse and children may request the court to order a sale of so much of the Estate 
property as would be sufficient to raise the family allowance. 
 
19. Texas Probate Code Section 277 deals with the preference of liens. In the event that 
property set apart for the surviving spouse or children is encumbered by a valid lien or 
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encumbrance, that lien shall either be paid out of the Estate or continued against the property as 
the case may be. The provision applies to all Estates. 
 
20. Texas Probate Code Section 278 states that when an Estate is solvent, upon final 
settlement of the Estate the exempt property, except the homestead or any allowance in lieu 
thereof, shall be subject to partition in distribution among the heirs and distributees of the Estate 
in the same manner as other property of the Estate. In other words, the remaining assets of the 
Estate will be distributed to the rightful heirs. 
 
21. Texas Probate Code Section 279 provides that in the event the Estate is insolvent, the title 
of the surviving spouse and children to all of the property and allowances set apart or paid to 
them under the provisions of the code shall be absolute and shall not be taken for any of the 
debts of the Estate except as provided for under the Probate Code. 
 
22. Texas Probate Code Section 280 provides that in ascertaining whether an Estate is 
insolvent or solvent, the exempt property set apart for the surviving spouse or children of the 
allowance in lieu thereof and the family allowance shall not be estimated or considered as an 
asset of the Estate for determining solvency. 
 
23. Texas Probate Code Section 281 provides that exempt property, other than the homestead 
or allowance made in lieu thereof, shall be liable for the payment of the funeral expenses and the 
expenses of the last sickness of the deceased when claims are present within the time required by 
law. However, that property shall not be liable for any other debts of the Estate. 
 
24. Texas Probate Code Section 282 provides that homestead rights of the surviving spouse 
of the deceased are the same whether the homestead is separate property or community property 
of the deceased. 
 
25. Texas Probate Code Section 284 provides that the homestead shall not be partitioned 
among the heirs of the deceased during the lifetime of the surviving spouse so long as the 
survivor elects to use or occupy the same as a homestead, or so long as the guardian of the minor 
children of the deceased is permitted under the order of the appropriate court to use and occupy 
the same. 
 
26. Texas Probate Code Section 285 provides that when the surviving spouse dies or sells his 
or her interest in the homestead or elects no longer to use or occupy it as a homestead or when 
the proper court no longer permits the guardian of the minor children to use the property as a 
homestead, the homestead may be partitioned among the heirs in like manner as other property 
held in common. 
 
27. Texas Probate Code Section 286 provides that immediately after the filing of an 
inventory and appraisal and list of claims, and when it has been approved, the court shall affix a 
family allowance for the support of the surviving spouse and minor children of the deceased. 
 
28. Texas Probate Code Section 287 defines the amount of the family allowance as the 
amount sufficient for the maintenance of the surviving spouse for one year from the date of death 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



of the testator or intestate. The allowance is fixed with regard to the facts and circumstances then 
existing and those anticipated to exist during the first year after death. The allowance may be 
paid in a lump sum or installments as the court orders. 
 
29. Texas Probate Code Section 288 provides that no allowance shall be made for the 
surviving spouse when the survivor has separate property adequate for his or her maintenance. 
 
30. Texas Probate Code Section 289 provides that when an allowance has been fixed, an 
order shall be entered stating the amount in providing for payment and directing the executor or 
administrator to pay the amount in accordance with the law. 
 
31. Texas Probate Code Section 290 provides that the family allowance made for the support 
of the surviving spouse and minor children will be paid in preference to all other debts and 
charges against the Estate except expenses of the funeral and last illness of the deceased. 
 
32. Texas Probate Code Section 291 states to whom the family allowance may be paid. 
 
33. Texas Probate Code Section 292 provides that the surviving spouse may have the right to 
take payment of the family allowance by property of the Estate as appraised by the appraisal, 
provided that the property specifically devised and bequeathed to another may only be taken if 
other property of the Estate is insufficient or unavailable to provide for the family allowance. 
 
34. Texas Probate Code Section 293 provides that if there is no personal property of the 
deceased which the surviving spouse is willing to take for the family allowance, and no funds 
exist to pay it, the court, after the inventory and appraisal and list of claims is returned and 
approved, shall order a sale of so much of the Estate for cash as would be sufficient to raise the 
amount of the allowance. The homestead is not subject to administration as assets and it may not 
be sold to pay allowance to the widow or widower and minor children. 
 
35. Texas Probate Code Section 143 provides that after the inventory and appraisal and list of 
claims have been filed by the personal representative, if it is established that the Estate of the 
decedent, exclusive of homestead, exempt property and family allowance, does not exceed an 
amount sufficient to pay the claims of classes one through four inclusive, the personal 
representative, upon order of the court, may pay the claims in the order provided to the extent 
permitted by the assets of the Estate subject to the payment of the claims. Thereafter, the 
personal representative shall present an account with an application for settlement and allowance 
as the court may adjust, correct, settle or allow the account. Thereafter, the court may decree 
final distribution and discharge the personal representative and then close the administration. 
 
36. The effect of an order of no administration is that family members, pursuant to the family 
allowance, have a preference over general creditors except for expenses of last illness and 
funerals. The application for no administration is useful to administer the decedent's Estate and 
to distribute property to the family pursuant to a family allowance. The application for no 
administration may affect property devised to beneficiaries under a will since the application for 
no administration may provide for a distribution of the entire Estate and therefore completely 
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override the will and rights of beneficiaries under the will since the assets of the Estate may be 
used to pay for the family allowance. 
 
37. It is generally preferable to probate a will as a muniment of title or independent 
administration rather than use an order of no administration except in limited circumstances 
since it involves more judicial action than the small Estate affidavit and is more costly to handle 
than a simple probate. 
 
38. Small Estate affidavit procedures, Texas Probate Code Section 139, are primarily useful 
when the decedent is survived by a spouse or minor children and when the value of the assets of 
the Estate, excluding the homestead and exempt property, do not exceed the monies owed for the 
family allowance. 
 
39. The family allowance is generally not calculated prior to a hearing. Since an application 
is required to request the court to fix an amount for the family allowance and enter an order, an 
independent administration or muniment of title is preferred. 
 
40. In the event that an order of no administration or small Estate affidavits are used, a safe 
practice is to give notice of citation to all creditors or other interested parties in the order of no 
administration so that limitations may begin on contesting the claim. 
 
41. Due to Texas Probate Code Section 142 (the proceeding to revoke the order of no 
administration), it is generally preferable to use an independent administration or muniment of 
title rather than an order of no administration, since a creditor may contest the order on the basis 
of an incorrect evaluation or property omitted from the application. 
 
42. The best use of a small Estate procedure such as an order of no administration or small 
Estate affidavit is in a situation where the decedent died intestate and it is obvious that the assets, 
exclusive of the homestead and exempt property and family allowance, will not exceed the 
amount required to pay creditors to file their claims within the proper time period. 
 
43. Pursuant to the order of no administration, the court can order payment of claims within 
the statutory order of preference so far as the assets will permit, then the administrator may be 
discharged and the Estate closed, the funeral and last illness expenses are paid and the remaining 
monies paid to the family as a family allowance. This would be one way to avoid a complicated 
and lengthy dependent administration. 
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Information & Instructions: Application for family allowance 
 
1. The following form may be used to request the court to set an amount to be set aside for 
the surviving spouse and children as a family allowance. First file an inventory, appraisal and list 
of claims, then file the following application. 
 
Form:   Application for family allowance 
 

NO.__________ 
 
IN THE ESTATE OF 
 

 IN THE [PROBATE] COURT  

 
[NAME], 
 

  
NO; ___________ 
 

DECEASED 
 

  
[NAME], COUNTY, TEXAS 

 
APPLICATION FOR FAMILY ALLOWANCE 

[Name of applicant], "Applicant," requests the Court to set a family allowance and would 

show to the Court the following information: 

1. [name of decedent], "Decedent," died on [Date], at [location]. 

2. Decedent was survived by [name of decedent's survivors and the age of all minor 

children, if any]. 

3. Pursuant to the Texas Probate Code, decedent's surviving [identify survivor's, such as: 

spouse and minor children] are entitled to a family allowance since [he or she or they] do not 

have separate property adequate for [his or her or their] support and maintenance. 

4. Applicant would show that an inventory, appraisement and list of claims of this Estate 

have been filed and approved by the Court. 

5. Applicant requests the Court set a family allowance based on the circumstances now 

existing and those anticipated to exist during the first year after decedent's death. 
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6. Applicant prays for an allowance in the amount of $ __________ payable in [describe 

proposed method of payment, such as a lump-sum or monthly installments]. 

7.  Applicant would show to the Court that the amount of family allowance is composed as 

follows:  [specify how the amount prayed for was determined]. 

PRAYER 

Applicant requests the Court to enter an Order to set the amount of the family allowance 

and identify the property or monies for which that allowance shall be paid. 

Respectfully Submitted, 
 
______________________________ 
[Law Firm Name] 

By ____________________________ 
 
______________________________ 
[Attorney’s Name] 
 
Attorney for Applicant 
[Attorney’s Address] 
[Telephone  Number] 
[Facsimile Number] 
[Bar Card Number] 
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Form:  Order granting family allowance 
 

NO.__________ 
 
IN THE ESTATE OF 
 

 IN THE [PROBATE] COURT  

 
[NAME], 
 

  
NO; ___________ 
 

DECEASED 
 

  
[NAME], COUNTY, TEXAS 

 
ORDER GRANTING FAMILY ALLOWANCE 

 
 On this date, the Application for Family Allowance was considered and heard by the 

Court and after having reviewed the application and the evidence offered in support of the 

Application, the court finds that it has jurisdiction of this matter and that a fair and reasonable 

allowance should be paid for the support of the Decedent's surviving [identify survivors, such as: 

spouse and minor children] and that the surviving spouse and minor children do not have 

separate property adequate for their maintenance and support, and it is 

 ORDERED, ADJUDGED and DECREED that based on the facts now existing and those 

expected to exist during the first year after the date the Decedent died, the sum of $ __________ 

Dollars is adequate for the support of Decedent's surviving spouse and minor children. 

 It is ORDERED, ADJUDGED, and DECREED that a family allowance of $ __________ 

Dollars payable in a [establish method of payment, such as: a lump sum or monthly installments] 

shall be paid to Decedent's surviving spouse, [insert name], and minor children and that the 

allowance be paid from funds and/or property belonging to the Estate of [Name] Decedent. 

Signed on ______________________. 

 
________________________ 

JUDGE PRESIDING 
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