
Information or instructions: Introduction 
 
1. A guardianship is a legal device used to protect the rights and interests of a person who 
cannot manage his or her own personal or financial affairs without the assistance of some other 
person. 
 
2. Guardianships may solve some of the problems that a disabled, incapacitated person or a 
minor may face.  
 
 a. Many of these problems may only be solved by the opening of a guardianship. 
 

b. If a guardianship is required solely to manage property, depending on the 
circumstances, an alternative to guardianship may be the use of a proper inter vivos trust or a 
testamentary trust. 
 
3. Guardianships are not required for disabled persons until the person turns 18 years of age. 
Thereafter, the disabled person can no longer have his or her parents act as natural Guardians and 
administer their personal and property affairs.  
 
 a. A guardianship may be required in order for the parents to continue managing the 
disabled person's personal and property affairs. 
 
4. Guardianships are frequently used in the following circumstances: 
 

a.  for the consent of medical treatment; 
 
 b. for minors, incapacitated persons, chronically alcoholic persons or disabled persons; 
 
 c. for voluntary admission to obtain nonresidential medical services; 
 
 d. persons who must have a guardianship to receive government assistance or income, 
 
 e. for a disabled person who is over 18 years of age who requires certain consent forms 
to be obtained, 
 
  i. if a disabled adult cannot give his or her consent for these services, a 
Guardian must be appointed to consent to services and/or treatment for the incapacitated or disabled 
person; and 
 
  ii. for consent of disclosure of records once a person has reached the age of 
majority. 
 
Information or instructions:  Types of guardianships 
 
1. There are currently two types of guardianships authorized under the Texas Probate Code.  
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 a. A full or plenary guardianship over all of the person's personal affairs, business, 
property and person.  This guardianship is over both personal and financial affairs.  It is called a 
guardianship of the person and of estate. 
 
  i. Under the revisions to the Probate Code, the Guardian's powers must be 
carefully defined and tailored for each guardianship. This is designed to replace the Limited 
Guardianships which were permitted under Texas Probate Code Section 130. 
 
 b. Temporary guardianships are authorized under Texas Probate Code Section 875. 
When a person needs the immediate appointment of a personal representative, the probate court 
may appoint a person to serve as a temporary Guardian. The personal representative may have 
limited powers that the circumstances require which are specified in the temporary guardianship 
order. 
 
Information or instructions:  Limited guardianships 
 
1. Section 130 Limited Guardianships has been repealed effective September 1, 1993.  Prior to 
the 1993 amendments the Texas Probate Code provided for limited guardianships over some of the 
ward's personal and financial affairs.  This type of guardianship was used when a full or plenary 
guardianship was not appropriate.  The  order granting the guardianship contained limited powers 
for the guardian.  See 1992 version of the Texas Probate Code Section 130A et seq. 
 
Information or instructions:  Persons who can serve as guardians 
 
1. Adult residents of the State of Texas  may be appointed Guardians. 
 
2. Family members, friends, relatives and acquaintances may be appointed as a Guardian over 
a proposed Ward. 
 
3. Private professional Guardians (which is discussed below) may also be appointed to serve. 
 
4. Section 680 of the Texas Probate Code states: 
 

Selection of Guardian by Minor 
 

(a)  When an application is filed for the guardianship of the person or estate, or both, of a 
minor at least 12 years of age, the minor, by writing filed with the clerk, may choose the 
guardian if the court approves the choice and finds that the choice is in the best interest of 
the minor. 
 
(b)  A minor at least 12 years of age may select another guardian of either the minor's person 
or estate, or both, if the minor has a guardian appointed by the court or the minor has a 
guardian appointed by will or written declaration of the parent of the minor and that 
guardian dies, resigns, or is removed from guardianship.  If the court is satisfied that the 
person selected is suitable and competent and that the appointment of the person is in the 
best interest of the minor, it shall make the appointment and revoke the letters of 
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guardianship of the former guardian.  The minor shall make the selection by filing an 
application in open court in person or by attorney. 

 
Information or instructions:  Persons who cannot serve as guardians:   The following persons 
cannot serve as a guardian: 
 
1. minors, 
 
2. persons whose conduct is notoriously bad and whom the court feels would not be in the best 
interests of the person and/or estate, including but not limited to persons who cannot manage their 
own personal and financial affairs, 
 
3. persons who are involved in a lawsuit that would affect the welfare or property of the Ward, 
 
4. persons who owe the Ward money or property unless they pay the debt before becoming a 
Guardian, 
 
5. persons making a claim or interest in the Ward's estate, 
 
6. persons who are currently incarcerated or who have been guilty of a felony or other criminal 
past involving moral turpitude or dishonesty. 
 
7. Section 681 of the Texas Probate Code states as follows: 
 

Persons Disqualified to Serve as Guardians 
 
A person may not be appointed guardian if the person is: 
 

(1)  a minor; 
 

(2)  a person whose conduct is notoriously bad; 
 

(3)  an incapacitated person; 
 

(4)  a person who is a party or whose parent is a party to a lawsuit concerning or 
affecting the welfare of the proposed ward, unless the court: 
 

(A)  determines that the lawsuit claim of the person who has applied to be appointed 
guardian is not in conflict with the lawsuit claim of the proposed ward; or 
 

(B)  appoints a guardian ad litem to represent the interests of the proposed ward 
throughout the litigation of the ward's lawsuit claim; 
 

(5)  a person indebted to the proposed ward unless the person pays the debt before 
appointment; 
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(6)  a person asserting a claim adverse to the proposed ward or the proposed ward's 
property, real or personal; 
 

(7)  a person who, because of inexperience, lack of education, or other good reason, 
is incapable of properly and prudently managing and controlling the ward or the ward's 
estate; 
 

(8)  a person, institution, or corporation found unsuitable by the court; 
 

(9)  a person disqualified in a declaration made under Section 679 of this code; or 
 

(10)  a nonresident person who has not filed with the court the name of a resident 
agent to accept service of process in all actions or proceedings relating to the guardianship. 

 
Information or instructions:  Duties of a guardian 
 
1. A Guardian should perform the following duties: 
 
 a. collect the property and records of the estate, 
 
 b. within 90 days after qualification file  a mandatory inventory and appraisement, and 
list of claims, 
 
 c. sell certain perishable assets or ones that will deteriorate in value, and 
 
 d. sell assets that will be expensive or disadvantageous for the estate to keep. 
 
2. Notice to Creditors. 
 
 a. A Guardian is required to publish a notice to all persons having claims against the 
estate. 
 
 b. This notice must be performed within one month of the issuance of letters of 
Guardianship. 
 
 c. The notice must contain the Guardian's name, address and the names of the persons 
having claims owed by the estate. 
 
 d. Section 298 of the Texas Probate Code provides that claims may be presented to the 
Guardian at any time before the estate is closed and before the claim is barred by the general statute 
of limitations. 
 
 e. The notice must be published at least once in a local or court newspaper. 
 
 f. The Guardian is required to give notice of appointment to each creditor having a 
recorded claim by registered, return receipt requested letter at each creditor's last known address. 
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 g. Proof of the required notices must be made and filed with the court where the 
administration is pending. 
 
 h. Publication of the notice is proved by the publisher's affidavit. 
 
  i. The affidavit must be accompanied by a copy of the published notice. 
 
  ii. Mailed notice is proved by an affidavit of a Guardian accompanied by the 
return receipt and a statement of the address of the person to whom notice was given. 
 
3. A Guardian who neglects to see that creditors are given required notices may be held liable 
together with his sureties for any damage suffered by a creditor unless it is shown that the creditor 
received actual notice of the guardianship. 
 
4. Borrowing Money.  Senate Bill No. 813 amended Section 329(a) of the Texas Probate Code 
regarding circumstances under which a Guardian may borrow money against the estate of a Ward. 
 
 a. The Probate Court may authorize the borrowing of money if the Court finds it is in 
the best interests of the Ward. The Court, therefore, may authorize the borrowing of money for the 
purchase of a residence for the Ward and any dependents of the Ward. 
 
Information or instructions:  Legislative changes  
 
1. Effective September 1, 1993, the Texas legislature rewrote the guardianship laws and passed 
a comprehensive guardianship code by adding Chapter 13 (guardianships over the persons and the 
estates of incapacitated persons).  The new law is found under Section 601 et seq. of the Texas 
Probate Code.  The legislature also made changes which became effective September 1, 1997.  The 
1997 changes deleted guardianships for missing persons and the use of ward’s and guardian’s social 
security numbers. 
 
2. The new guardianship code provides for one guardianship rather than the previous full and 
limited guardianships. 
 
3. The major focus of the change in guardianship law is to encourage guardianships of limited 
powers rather than guardianships with full powers.  Hence, the reason for deleting the limited 
guardianships, and controlling the Guardian's power by specially drafted guardianship orders that 
defer the guardianships powers to the specific needs of the Ward. 
 
4. A new term entitled "incapacitated person," replaces the former use of the words "non 
compos mentis," or "ICM."  An incapacitated person includes minors and adults, who because of 
physical or mental condition are substantially unable to provide food, clothing, shelter for 
themselves or to care for their physical health, or manage their financial affairs.  The new law also 
covers persons who must have a Guardian appointed to receive government funds.   
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5. Personal representatives include the Guardian or successor Guardian. Additionally a new 
category of persons has been added:  a "private professional Guardian" or "PPG" is a person other 
than an attorney or corporate fiduciary who is engaged in the business of providing guardianship 
services. 
 
6. 2003 Legislative changes provide that the attorney may provide notice by certified mail, or 
by “any other form of mail that provides proof of delivery”. 
 
Information or instructions:  Summary of relevant Texas Probate Code provisions, references 
and excerpts 
 
1. Purpose and Focus:  Section 601 et seq. of the Texas Probate Code allows a court to 
appoint a Guardian with either full or limited authority over an incapacitated person.  
 
 a. The focus of the code is now to provide Guardians with only limited authority unless 
the applicant can show the need for full authority and power.  
 
 b. The court shall design the guardianship order to encourage development or 
maintenance of maximum self reliance and independence in the incapacitated person. 
 
2. The factors to be considered in granting a guardianship and determining the Guardian's 
powers are as follows: 
 
 a. The person's actual physical and mental limitations, 
 
 b. The person's age may not be the sole factor (unless a guardianship is requested for a 
minor since the age itself is the reason for this type of guardianship), 
 
 c. The amount of authority requested which may be necessary to promote and protect 
the well being of that proposed Ward.   
 
3. Definitions And Terms For Persons Who Need  A Guardianship:  The code has made 
significant changes to the terms used in guardianship proceedings. 
 
 a. The new guardianship code deletes the term "incompetent" and instead uses the 
word "incapacitated." Section 601 of the Texas Probate Code states as follows: 
 

Definitions 
 

(1)  "Attorney ad litem" means an attorney who is appointed by a court to represent and 
advocate on behalf of a proposed ward, an incapacitated person, or an unborn person in a 
guardianship proceeding. 
 
(2)  "Authorized corporate surety" means a domestic or foreign corporation authorized to 
do business in this state to issue surety, guaranty, or indemnity bonds guaranteeing the 
fidelity of guardians. 
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(3)  "Child" includes a biological or adopted child, whether adopted by a parent under a 
statutory procedure or by acts of estoppel. 
 
(4)  "Claims" includes a liability against the estate of a minor or an incapacitated person 
and debts due to the estate of a minor or an incapacitated person. 
 
(5)  "Corporate fiduciary" means a trust company or bank having trust powers, existing or 
doing business under the laws of this state or of the United States, that is authorized by 
law to act under the order or appointment of any court of record, without giving bond, as 
a guardian, receiver, trustee, executor, or administrator, or, although without general 
depository powers, as a depository for any money paid into court, or to become sole 
guarantor or surety in or on any bond required to be given under the laws of this state. 
 
(6)  "Court investigator" means a person appointed by a statutory probate court under 
Section 25.0025, Government Code. 
 
(7)  "Court" or "probate court" means a county court in the exercise of its probate 
jurisdiction, a court created by statute and authorized to exercise original probate 
jurisdiction, or a district court exercising original probate jurisdiction in contested 
matters. 
 
(8)  "Estate" or "guardianship estate" means the real and personal property of a ward or 
deceased ward, both as the property originally existed and as has from time to time 
changed in form by sale, reinvestment, or otherwise, and as augmented by any accretions 
and additions to (including any property to be distributed to the representative of the 
deceased ward by the trustee of a trust that terminates on the ward's death) or 
substitutions for the property, and as diminished by any decreases to or distributions from 
the property. 
 
(9)  "Exempt property" refers to that property of a deceased ward's  
estate that is exempt from execution or forced sale by the constitution or laws of this 
state, and to the allowance in lieu of the property. 
 
(10)  "Guardian" means a person who is appointed guardian under Section 693 of this 
code, or a temporary or successor guardian.  Except as expressly provided otherwise, 
"guardian" includes the guardian of the estate and the guardian of the person of an 
incapacitated person. 
 
(11)  "Guardian ad litem" means a person who is appointed by a court to represent the 
best interests of an incapacitated person in a guardianship proceeding. 
 
(12)  "Guardianship program" means a local, county, or regional program that provides 
guardianship and related services to an incapacitated person or other person who needs 
assistance in making decisions concerning the person's own welfare or financial affairs. 
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(13)  "Incapacitated person" means: 
 
(A)  a minor; 
 
(B)  an adult individual who, because of a physical or mental condition, is substantially 
unable to provide food, clothing, or shelter for himself or herself, to care for the 
individual's own physical health, or to manage the individual's own financial affairs; 
 
(D)  a person who must have a guardian appointed to receive funds due the person from 
any governmental source. 
 
(14)  "Interested persons" or "persons interested" means an heir, devisee, spouse, creditor, 
or any other person having a property right in, or claim against, the estate being 
administered or a person interested in the welfare of an incapacitated person, including a 
minor. 
 
(15)  "Minor" means a person who is younger than 18 years of age and who has never 
been married or who has not had the person's disabilities of minority removed for general 
purposes. 
 
(16)  "Minutes" means the guardianship minutes. 
 
(18)  "Mortgage" or "lien" includes a deed of trust; vendor's lien; chattel mortgage; 
mechanic's, materialman's, or laborer's lien; judgment, attachment, or garnishment lien; 
pledge by hypothecation; and a federal or state tax lien. 
 
(19)  "Next of kin" includes an adopted child, the descendants of an adopted child, and 
the adoptive parent of an adopted child. 
 
(20)  "Parent" means the mother of a child, a man presumed to be the biological father of 
a child, a man who has been adjudicated to be the biological father of a child by a court 
of competent jurisdiction, or an adoptive mother or father of a child, but does not include 
a parent as to whom the parent-child relationship has been terminated. 
 
(21)  "Person" includes natural persons, corporations, and guardianship programs. 
 
(22)  "Personal property" includes an interest in goods, money, choses in action, evidence 
of debts, and chattels real. 
 
(23)  "Personal representative" or "representative" includes a guardian, and a successor 
guardian. 
 
(24)  "Private professional guardian" means a person, other than an attorney or a 
corporate fiduciary, who is engaged in the business of providing guardianship services. 
 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



(25)  "Proceedings in guardianship," "guardianship matter," "guardianship matters," 
"guardianship proceeding," and "proceedings for guardianship" are synonymous and 
include a matter or proceeding relating to a guardianship or any other matter addressed by 
this chapter. 
 
(26)  "Property" includes both real and personal property. 
 
(27)  "Proposed ward" means a person alleged to be incapacitated in a guardianship 
proceeding. 
 
(28)  "Real property" includes estates and interests in lands, corporeal or incorporeal, 
legal or equitable, other than chattels real. 
 
(29)  "Statutory probate court" means a statutory court whose jurisdiction is limited by 
statute to the general jurisdiction of a probate court and a court whose statutorily 
designated name contains the word "probate."  County courts at law exercising probate 
jurisdiction are not statutory probate courts under this chapter unless the statutorily 
designated name of the county courts at law includes the word "probate." 
 
(30)  "Surety" includes a personal and a corporate surety. 
 
(31)  "Ward" is a person for whom a guardian has been appointed. 
 
(32)  The singular number includes the plural; the plural number includes the singular. 
 
(33)  The masculine gender includes the feminine and neuter. 

 
4, State of Texas-Policy and Purpose of A Guardianship:  Section 602 of the Texas Probate 
Code provides the direction that courts should use in granting guardianships. 
 
 a. While full or plenary guardianships are still allowed, the new direction requires more 
precisely defined powers and focuses on the needs of the individual ward and their specific level of 
incapacity. 
 
 b. Accordingly,  the significant distinction between the former limited guardianship 
and full guardianship no longer exists or is necessary. 
 
 c. The code seeks to have the court structure the guardianship in order to develop the 
ward’s maximum self reliance and independence. 
 
5. Section 602 of the Texas  Probate Code states as follows: 
 

Policy; Purpose of Guardianship 
 

A court may appoint a guardian with full authority over an incapacitated person or may 
grant a guardian limited authority over an incapacitated person as indicated by the 
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incapacitated person's actual mental or physical limitations and only as necessary to promote 
and protect the well-being of the person.   
 
If the person is not a minor, the court may not use age as the sole factor in determining 
whether to appoint a guardian for the person.  In creating a guardianship that gives a 
guardian limited power or authority over an incapacitated person, the court shall design the 
guardianship to encourage the development or maintenance of maximum self-reliance and 
independence in the incapacitated person. 

 
6. Laws Applicable to Guardianships:  603 of the Texas Probate Code provides that all 
reference in other sections and other laws to persons who are mentally, physically, or legally 
incompetent, who have been declared incompetent, persons of unsound mind, or habitual drunkards, 
are now referred to as "incapacitated persons." 
 
7. Section 603 of the Texas Probate Code continues the decedent estate sections of the probate 
code which may still apply to guardianships.  Section 603 of the Texas  Probate Code states as 
follows: 
 

Laws Applicable to Guardianships 
 

(a)  To the extent applicable and not inconsistent with other provisions of this code, the laws 
and rules governing estates of decedents apply to and govern guardianships. 
 
(b)  A reference in other sections of this code or in other law to a person who is mentally, 
physically, or legally incompetent, a person who is judicially declared incompetent, an 
incompetent or an incompetent person, a person of unsound mind, or a habitual drunkard 
means an incapacitated person. 

 
8. Type of Proceeding:  Guardianship proceedings are considered “Proceedings in Rem.”  
Section 604 of the Texas  Probate Code states as follows: 
 

Proceeding in Rem 
 

From the filing of the application for the appointment of a guardian of the estate or person, 
or both, until the guardianship is settled and closed under this chapter, the administration of 
the estate of a minor or other incapacitated person is one proceeding for purposes of 
jurisdiction and is a proceeding in rem. 

 
9. Jurisdiction:  Jurisdiction is controlled by Texas Probate Code Subpart A. Jurisdiction.  
Sections 605-609 state the jurisdictional basic and requirements as follows: 
 

Sec. 605.  County Court Jurisdiction 
 

The county court has the general jurisdiction of a probate court.  The county court shall 
appoint guardians of minors and other incapacitated persons, grant letters of guardianship, 
settle accounts of guardians, and transact all business appertaining to estates subject to 
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guardianship, including the settlement, partition, and distribution of the estates.  The county 
court may also enter other orders as may be authorized under this chapter. 

 
Sec. 606.  District Court and Other Court of Record Jurisdiction 

 
(a)  The district court has original control and jurisdiction over guardians and wards under 
regulations as may be prescribed by law. 
 
(b)  In those counties in which there is no statutory probate court, county court at law, or 
other statutory court exercising the jurisdiction of a probate court, all applications, petitions 
and motions regarding guardianships, mental health matters, and other matters covered by 
this chapter shall be filed and heard in the county court, except that in contested 
guardianship matters, the judge of the county court may on the judge's own motion, or shall 
on the motion of any party to the proceeding, according to the motion, request as provided 
by Section 25.0022, Government Code, the assignment of a statutory probate judge to hear 
the contested portion of the proceeding, or transfer the contested portion of the proceeding to 
the district court, which may hear the transferred contested matters as if originally filed in 
the district court.   
 
The county court continues to exercise jurisdiction over the management of the guardianship 
with the exception of the contested matter until final disposition of the contested matter is 
made by the assigned judge or the district court.  In contested matters transferred to the 
district court as provided by this subsection, the district court, concurrently with the county 
court, has the general jurisdiction of a probate court.  
 
On resolution of all pending contested matters, the district court shall transfer the contested 
portion of the guardianship proceeding to the county court for further proceedings not 
inconsistent with the orders of the district court.  If a contested portion of the proceeding is 
transferred to a district court under this subsection, the clerk of the district court may 
perform in relation to the transferred portion of the proceeding any function a county clerk 
may perform in that type of contested proceeding.  [Amended by Acts 1995, 74th Leg., Ch. 
1039, Sec. 16.] 
 
(c)  In those counties in which there is a statutory probate court, county court at law, or other 
statutory court exercising the jurisdiction of a probate court, all applications, petitions and 
motions regarding guardianships, mental illness matters, or other matters addressed by this 
chapter shall be filed and heard in those courts and the constitutional county court, rather 
than in the district courts, unless otherwise provided by the legislature, and the judge of a 
county court may hear any of those matters sitting for the judge of any other county court.   
 
Except as provided by Section 608 of this code, in contested guardianship matters, the judge 
of the constitutional county court may on the judge's own motion, and shall on the motion of 
a party to the proceeding, transfer the proceeding to the statutory probate court, county court 
at law, or other statutory court exercising the jurisdiction of a probate court.  The court to 
which the proceeding is transferred may hear the proceeding as if originally filed in the 
court. 
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(d)  A statutory probate court has concurrent jurisdiction with the district court in all actions 
by or against a person in the person's capacity as guardian. 
 
(e)  A court that exercises original probate jurisdiction has the power to hear all matters 
incident to an estate.  When a surety is called on to perform in place of a guardian or former 
guardian, a court exercising original probate jurisdiction may award judgment against the 
guardian or former guardian in favor of the surety of the guardian or former guardian in the 
same suit, even if the ward has died, regained capacity, or the ward's disabilities of minority 
have been removed.  [Amended by Acts 1995, 74th Leg., Ch. 1039, Sec. 17.] 
 
(f)  A final order of a court that exercises original probate jurisdiction is appealable to a 
court of appeals. 

 
Sec. 607.  Matters Appertaining and Incident to an Estate 

 
(a)  In a proceeding in a constitutional county court or a statutory county court at law, the 
phrases "appertaining to estates" and "incident to an estate" in this chapter include the 
appointment of guardians, the issuance of letters of guardianship, a claim by or against a 
guardianship estate, all actions for trial of title to land incident to a guardianship estate and 
for the enforcement of liens incident to a guardianship estate, all actions for trial of the right 
of property incident to a guardianship estate, and generally all matters relating to the 
settlement, partition, and distribution of a guardianship estate. 
 
(b)  In a proceeding in a statutory probate court or district court, the phrases "appertaining to 
estates" and "incident to an estate" in this chapter include the appointment of guardians, the 
issuance of letters of guardianship, all claims by or against a guardianship estate, all actions 
for trial of title to land and for the enforcement of liens on the land, all actions for trial of the 
right of property, and generally all matters relating to the settlement, partition, and 
distribution of a guardianship estate.  A statutory probate court, in the exercise of its 
jurisdiction and notwithstanding any other provision of this chapter, may hear all suits, 
actions, and applications filed against or on behalf of any guardianship.  In a situation in 
which the jurisdiction of a statutory probate court is concurrent with that of a district court, a 
cause of action appertaining to or incident to a guardianship estate shall be brought in a 
statutory probate court rather than in the district court. 
 
(c)  In all actions by or against a person in the person's capacity as a guardian, a statutory 
probate court has concurrent jurisdiction with a district court. 
 
(d)  A statutory probate court may exercise the pendent and ancillary jurisdiction necessary 
to promote judicial efficiency and economy. 
 
(e)  Subsections (c) and (d) of this section apply whether or not the matter is appertaining to 
or incident to a guardianship estate. 
 

Sec. 608.  Transfer of Guardianship Proceeding 
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A judge of a statutory probate court on the motion of a party to the action or of a person 
interested in a guardianship, may transfer to the judge's court from a district, county, or 
statutory court a cause of action appertaining to or incident to a guardianship estate that is 
pending in the statutory probate court and may consolidate the transferred cause of action 
with the other proceedings in the statutory probate court relating to the guardianship estate. 
 

Sec. 609.  Contested Guardianship of the Person of a Minor 
 
(a)  If an interested person contests an application for the appointment of a guardian of the 
person of a minor or an interested person seeks the removal of a guardian of the person of a 
minor, the judge, on the judge's own motion, may transfer all matters relating to the 
guardianship of the person of the minor to a court of competent jurisdiction in which a suit 
affecting the parent-child relationship under the Family Code is pending. 
 
(b)  The probate court that transfers a proceeding under this section to a court with proper 
jurisdiction over suits affecting the parent-child relationship shall send to the court to which 
the transfer is made the complete files in all matters affecting the guardianship of the person 
of the minor and certified copies of all entries in the minutes.  The transferring court shall 
keep a copy of the transferred files.  If the transferring court retains jurisdiction of the 
guardianship of the estate of the minor or of another minor who was the subject of the suit, 
the court shall send a copy of the complete files to the court to which the transfer is made 
and shall keep the original files. 
 
(c)  The court to which a transfer is made under this section shall apply the procedural and 
substantive provisions of the Family Code, including Section 11.05(h), and its subsequent 
amendments, in regard to enforcing an order rendered by the court from which the 
proceeding was transferred. 

 
10. Venue:  Venue is proper where the ward resides or the county where the principal estate is 
located.  Section 610 of the Texas Probate Code states as follows: 
 

Venue for Appointment of Guardian 
 

(a)  Except as otherwise authorized by this section, a proceeding for the appointment of a 
guardian for the person or estate, or both, of an incapacitated person shall be brought in the 
county in which the proposed ward resides or is located on the date the application is filed or 
in the county in which the principal estate of the proposed ward is located. 
 
(b)  A proceeding for the appointment of a guardian for the person or estate, or both, of a 
minor may be brought: 
 
(1)  in the county in which both the minor's parents reside; 
 
(2)  if the parents do not reside in the same county, in the county in which the parent who is 
the sole managing conservator of the minor resides, or in the county in which the parent who 
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is the joint managing conservator with the greater period of physical possession of and 
access to the minor resides; 
 
(3)  if only one parent is living and the parent has custody of the minor, in the county in 
which that parent resides; 
 
(4)  if both parents are dead but the minor was in the custody of a deceased parent, in the 
county in which the last surviving parent having custody resided; or 
 
(5)  if both parents of a minor child have died in a common disaster and there is no evidence 
that the parents died other than simultaneously, in the county in which both deceased parents 
resided at the time of their simultaneous deaths if they resided in the same county. 
 
(c)  A proceeding for the appointment of a guardian who was appointed by will may be 
brought in the county in which the will was admitted to probate or in the county of the 
appointee's residence if the appointee resides in this state. 

 
11. Concurrent Venue and Transfer For Want Of Venue: Sections 611 through 618 of the 
Texas Probate Code state as follows: 
 

Sec.  611 Concurrent Venue and Transfer for Want of Venue 
 

(a)  If two or more courts have concurrent venue of a guardianship matter, the court in which 
an application for a guardianship proceeding is initially filed has and retains jurisdiction of 
the guardianship matter.  A proceeding is considered commenced by the filing of an 
application alleging facts sufficient to confer venue, and the proceeding initially legally 
commenced extends to all of the property of the guardianship estate. 
 
(b)  If a guardianship proceeding is commenced in more than one county, it shall be stayed 
except in the county in which it was initially commenced until final determination of proper 
venue is made by the court in the county in which it was initially commenced. 
 
(c)  If it appears to the court at any time before the guardianship is closed that the proceeding 
was commenced in a court that did not have venue over the proceeding, the court shall, on 
the application of any interested person, transfer the proceeding to the proper county. 
 
(d)  When a proceeding is transferred to another county under a provision of this chapter, all 
orders entered in connection with the proceeding shall be valid and shall be recognized in 
the court to which the guardianship was ordered transferred, if the orders were made and 
entered in conformance with the procedures prescribed by this code. 
 

Sec. 612.  Application for Transfer of Guardianship to Another County 
 
When a guardian or any other person desires to remove the transaction of the business of the 
guardianship from one county to another, the person shall file a written application in the 
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court in which the guardianship is pending stating the reason for moving the transaction of 
business. 
 

Sec. 613.  Notice 
 
(a)  On filing an application to remove a guardianship to another county, the sureties on the 
bond of the guardian shall be cited by personal service to appear and show cause why the 
application should not be granted. 
 
(b)  If an application is filed by a person other than the guardian, the guardian shall be cited 
by personal service to appear and show cause why the application should not be granted. 
 

Sec. 614.  Court Action 
 
On hearing an application under Section 612 of this code, if good cause is not shown to 
deny the application and it appears that removal of the guardianship is in the best interests of 
the ward, the court shall enter an order authorizing the removal on payment on behalf of the 
estate of all accrued costs. 
 

Sec. 615.  Transcript of Record 
 
When an order of removal is made under Section 614 of this code, the clerk shall record any 
unrecorded papers of the guardianship required to be recorded and make out a complete 
certified transcript of all the orders, decrees, judgments, and proceedings in the 
guardianship.  On payment of the clerk's fees, the clerk shall transmit the transcript, with the 
original papers in the case, to the county clerk of the county to which the guardianship was 
ordered removed. 
 

Sec. 616.  Removal Effective 
 
The order removing a guardianship does not take effect until: 
 
(1)  the transcript required by Section 615 of this code is filed in the office of the county 
clerk of the county to which the guardianship was ordered removed; and 
 
(2)  a certificate under the clerk's official seal and reporting the filing of the transcript is filed 
in the court ordering the removal by the county clerk of the county to which the 
guardianship was ordered removed. 
 

Sec. 617.  Continuation of Guardianship 
 
When a guardianship is removed from one county to another in accordance with this 
subpart, the guardianship proceeds in the court to which it was removed as if it had been 
originally commenced in that court.  It is not necessary to record in the receiving court any 
of the papers in the case that were recorded in the court from which the case was removed. 
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Sec. 618.  New Guardian Appointed on Removal 
 
If it appears to the court that removal of the guardianship is in the best interests of the ward, 
but that because of the removal it will be unduly expensive or unduly inconvenient to the 
estate for the guardian of the estate to continue to serve in that capacity, the court may in its 
order of removal revoke the letters of guardianship and appoint a new guardian, and the 
former guardian shall account for and deliver the estate as provided by this chapter in a case 
in which a guardian resigns. 

 
12. Duties,  Records of the Clerk and Court Docket:  Subpart C of the Texas Probate Code 
sets forth the Clerk’s duties, costs and Judge’s docket.  Sections 621-631 state as follows: 
 

Sec. 621.  Application and Other Papers to be Filed With Clerk 
 
(a)  An application for a guardianship proceeding, a complaint, petition, or other paper 
permitted or required by law to be filed in the court in guardianship matters shall be filed 
with the county clerk of the proper county. 
 
(b)  The county clerk shall file the paper received under this section and endorse on each 
paper the date filed, the docket number, and the clerk's official signature. 
 

Sec. 622.  Costs and Security 
 
(a)  The laws regulating costs in ordinary civil cases apply to a guardianship matter unless 
otherwise expressly provided by this chapter. 
 
(b)  When a person other than the guardian, attorney ad litem, or guardian ad litem files an 
application, complaint, or opposition in relation to a guardianship matter, the clerk may 
require the person to give security for the probable costs of the guardianship proceeding 
before filing.  A person interested in the guardianship or in the welfare of the ward, or an 
officer of the court, at any time before the trial of an application, complaint, or opposition in 
relation to a guardianship matter, may obtain from the court, on written motion, an order 
requiring the person who filed the application, complaint, or opposition to give security for 
the probable costs of the proceeding.  The rules governing civil suits in the county court 
relating to this subject control in these cases. 
 
(c)  No security for costs shall be required of a guardian, attorney ad litem, or guardian ad 
litem appointed under this chapter by a court of this state in any suit brought by the 
guardian, attorney ad litem, or guardian ad litem in their respective fiduciary capacities. 
 

Sec. 623.  Judge's Guardianship Docket 
 
(a)  The county clerk shall keep a record book to be styled "Judge's Guardianship Docket" 
and shall enter in the record book: 
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(1)  the name of each person on whose person or estate a proceeding is had or is sought to be 
had; 
 
(2)  the name of the guardian of the estate or person or of the applicant for letters; 
 
(3)  the date the original application for a guardianship proceeding was filed; 
 
(4)  a minute, including the date, of each order, judgment, decree, and proceeding in each 
estate; and 
 
(5)  a number of each guardianship on the docket in the order in which a proceeding is 
commenced. 
 
(b)  Each paper filed in a guardianship proceeding shall be given the corresponding docket 
number of the estate. 
 

Sec. 624.  Claim Docket 
 
The county clerk shall keep a record book to be styled "Claim Docket" and shall enter in the 
claim docket all claims presented against a guardianship for court approval.  The claim 
docket shall be ruled in 16 columns at proper intervals from top to bottom, with a short note 
of the contents at the top of each column.  One or more pages shall be assigned to each 
guardianship.  The following information shall be entered in the respective columns 
beginning with the first or marginal column:  The names of claimants in the order in which 
their claims are filed; the amount of the claim; its date; the date of filing; when due; the date 
from which it bears interest; the rate of interest; when allowed by the guardian; the amount 
allowed; the date of rejection; when approved; the amount approved; when disapproved; the 
class to which the claim belongs; when established by judgment of a court; the amount of 
the judgment. 
 

Sec. 625.  Guardianship Minutes and Papers to be Recorded Therein 
 
The county clerk shall keep a record book styled "Guardianship Minutes" and shall enter in 
the guardianship minutes all orders in full, judgments, decrees, and proceedings of the court, 
in addition to all: 
 
(1)  applications for the granting of guardianship; 
 
(2)  citations and notices, whether published or posted, with the returns on the citations and 
notices; 
 
(3)  bonds and official oaths; 
 
(4)  inventories, appraisements, and lists of claims; 
 
(5)  exhibits and accounts; 
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(6)  reports of hiring, renting, or sale; 
 
(7)  applications for sale or partition of real estate and reports of sale and of commissioners  
of partition; 
 
(8)  applications for authority to execute leases for mineral development, or for pooling or 
unitization of lands, royalty, or other interest in minerals, or to lend or invest money; 
 
(9)  reports of lending or investing money; and 
 
(10)  reports of guardians of the persons. 
 

Sec. 626.  Guardianship Fee Book 
 
The county clerk shall keep a record book styled "Guardianship Fee Book" and shall enter in 
the guardianship fee book each item of costs that accrue to the officers of the court, with 
witness fees, if any, showing the: 
 
(1)  party to whom the costs or fees are due; 
 
(2)  date of the accrual of the costs or fees; 
 
(3)  guardianship or party liable for the costs or fees; and 
 
(4)  date on which the costs or fees are paid. 
 

Sec. 627.  Index 
 

The county clerk shall properly index each record book and keep it open for public 
inspection but may not release it from the clerk's custody. 
 

Sec. 628.  Use of Records as Evidence 
 
The record books described in other sections of this chapter, or certified copies of the record 
books are evidence in any court of this state. 
 

Sec. 629.  Call of the Dockets 
 
The judge of the court in which a guardianship proceeding is pending, as the judge 
determines, shall call guardianship matters in their regular order on both the guardianship 
and claim dockets and shall make necessary orders. 
 

Sec. 630.  Clerk May Set Hearings 
 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



If the county judge is absent from the county seat or is on vacation, disqualified, ill, or 
deceased and is unable to designate the time and place for hearing a guardianship matter 
pending in the judge's court, the county clerk of the county in which the matter is pending 
may designate the time and place for hearing, entering the setting on the judge's docket and 
certifying on the docket the reason that the judge is not acting to set the hearing.  If a 
qualified judge is not present for the hearing, after service of the notices and citations 
required by law with reference to the time and place of hearing has been perfected, the 
hearing is automatically continued from day to day until a qualified judge is present to hear 
and determine the matter. 
 

Sec. 631.  Clerk's Duties 
 
(a)  If the proper venue is finally determined to be in another county, the clerk, after making 
and retaining a true copy of the entire file in the case, shall transmit the original file to the 
proper county, and a proceeding shall be held in the proper county in the same manner as if 
the proceeding had originally been instituted in the proper county. 
 
(b)  By transmitting to the proper court in the proper county for venue purposes the original 
file in the case, with certified copies of all entries in the minutes made in the file, an 
administration of the guardianship in the proper county for venue purposes shall be 
completed in the same manner as if the proceeding had originally been instituted in that 
county. 
 
(c)  The clerk of the court from which the proceeding is transferred shall transmit to the 
court to which the proceeding is transferred the original file in the proceeding and a certified 
copy of the entries in the minutes that relate to the proceeding. 

 
13. Service of Citation and Notice: 
 
Subpart D of the Texas Probate Code sets forth the service, notice and waiver provisions regarding 
service of citations and compliance with due process of law requirements.  Sections 632-636 state as 
follows 
 

Sec. 632.  Issuance, Contents, Service, and Return of Citation,  
Notices, and Writs in Guardianship Matters 

 
(a)  A person does not need to be cited or otherwise given notice in a guardianship matter 
except in situations in which this chapter expressly provides for citation or the giving of 
notice.  If this chapter does not expressly provide for citation or the issuance or return of 
notice in a guardianship matter, the court may require that notice be given.  If the court 
requires that notice be given, the court shall prescribe the form and manner of service and 
return of service. 
 
(b)  Unless a court order is required by a provision of this chapter, the county clerk shall 
issue without a court order necessary citations, writs, and process in guardianship matters 
and all notices not required to be issued by guardians. 
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(c)  A citation and notice issued by the clerk shall be signed and sealed by the clerk and shall 
be styled "The State of Texas." A notice required to be given by a guardian shall be in 
writing and signed by the guardian in the guardian's official capacity.  A citation or notice 
shall be dated and directed to the person that is being cited or notified and must state the 
style and number of the proceeding and the court in which the proceeding is pending and 
must describe generally the nature of the proceeding or matter to which the citation or notice 
relates.  A precept directed to an officer is not necessary.  A citation or notice must direct the 
person cited or notified to appear by filing a written contest or answer or perform other 
required acts.  A citation or notice must state when and where an appearance or performance 
by a person cited or notified is required.  A citation or notice is not defective because it 
contains a precept directed to an officer authorized to serve it.  A writ or other process other 
than a citation or notice shall be directed "To any sheriff or constable within the State of 
Texas" and may not be held defective because it is directed to the sheriff or any constable of 
a specific county if the writ or other process is properly served within the named county by 
an officer authorized to serve it. 
 
(d)  In all situations in which this chapter requires that notice be given or that a person be 
cited, and in which a specific method of giving the notice or citing the person, or a specific 
method of service and return of the citation or notice is not given, or an insufficient or 
inadequate provision appears with respect to any matter relating to citation or notice, or on 
request of an interested person, notice or citation shall be issued, served, and returned in the 
manner the court, by written order, directs in accordance with this chapter and the Texas 
Rules of Civil Procedure and has the same force and effect as if the manner of service and 
return had been specified in this chapter. 
 
(e)  Except in instances in which this chapter expressly provides for another method of 
service, a notice or citation required to be served on a guardian or receiver shall be served by 
the clerk that issues the citation or notice.  The clerk shall serve the citation or notice by 
sending the original citation or notice by registered or certified mail to the attorney of record 
for the guardian or receiver or to the guardian or receiver, if the guardian or receiver does 
not have an attorney of record. 
 
(f) 
(1)  In cases in which it is provided that personal service shall be had with respect to a 
citation or notice, the citation or notice must be served on the attorney of record for the 
person who is being cited or notified.  Notwithstanding the requirement of personal service, 
service may be made on the attorney by any method specified under this chapter for service 
on an attorney.  If there is no attorney of record in the proceeding for the person who is 
being cited or notified, or if an attempt to make service on the attorney was unsuccessful, a 
citation or notice directed to a person within this state must be served in person by the 
sheriff or constable on the person who is being cited or notified by delivering to the person a 
true copy of the citation or notice at least 10 days before the return day on the citation or 
notice, exclusive of the date of service.  If the person who is being cited or notified is absent 
from the state or is a nonresident, the citation or notice may be served by a disinterested 
person competent to make oath of the fact.  The citation or notice served by a disinterested 
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person shall be returnable at least 10 days after the date of service, exclusive of the date of 
service.  The return of the person serving the citation or notice shall be endorsed on or 
attached to the citation or notice.  The return must show the time and place of service, certify 
that a true copy of the citation or notice was delivered to the person directed to be served, be 
subscribed and sworn to before an officer authorized by the laws of this state to take 
affidavits, under the hand and official seal of the officer, and returned to the county clerk 
who issued the citation or notice.  If the citation or notice is returned with the notation that 
the person sought to be served, whether or not within this state, cannot be found, the clerk 
shall issue a new citation or notice directed to the person sought to be served and service 
shall be by publication. 
 
(2)  When citation or notice is required to be posted, the sheriff or constable shall post the 
citation or notice at the courthouse door of the county in which the proceeding is pending, or 
at the place in or near the courthouse where public notices customarily are posted, for at 
least 10 days before the return day of the citation or notice, exclusive of the date of posting.  
The clerk shall deliver the original and a copy of the citation or notice to the sheriff or a 
constable of the proper county, who shall post the copy as prescribed by this section and 
return the original to the clerk, stating in a written return of the copy the time when and the 
place where the sheriff or constable posted the copy.  The date of posting is the date of 
service.  When posting of notice by a guardian is authorized or required, the method 
prescribed by this section shall be followed.  The notice is to be issued in the name of the 
guardian, addressed and delivered to, posted and returned by, the proper officer, and filed 
with the clerk. 
 
(3)  When a person is to be cited or notified by publication, the citation or notice shall be 
published once in a newspaper of general circulation in the county in which the proceeding 
is pending, and the publication shall be not less than 10 days before the return date of the 
citation or notice, exclusive of the date of publication.  The date of publication of the 
newspaper in which the citation or notice is published appears is the date of service.  If there 
is no newspaper of general circulation published or printed in the county in which citation or 
notice is to be had, service of the citation or notice shall be by posting. 
 
(4) 
 
(A)  When a citation or notice is required or permitted to be served by registered or certified 
mail, other than a notice required to be given by a guardian, the clerk shall issue the citation 
or notice and shall serve the citation or notice by sending the original citation or notice by 
registered or certified mail.  A guardian shall issue notice required to be given by the 
guardian by registered or certified mail, and the guardian shall serve the notice by sending 
the original notice by registered or certified mail.  The citation or notice shall be mailed 
return receipt requested with instructions to deliver to the addressee only.  The envelope 
containing the citation or notice shall be addressed to the attorney of record in the 
proceeding for the person who is being cited or notified, but if there is no attorney of record, 
or if the citation or notice is returned undelivered, the envelope containing the citation or 
notice shall be addressed to the person who is being cited or notified.  A copy of the citation 
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or notice and the certificate of the clerk or guardian showing the fact and date of mailing 
shall be filed and recorded.  If a receipt is returned, it shall be attached to the certificate. 
 
(B)  When a citation or notice is required or permitted to be served by ordinary mail, the 
clerk or the guardian when required by statute or court order, shall serve the citation or 
notice by mailing the original to the person being cited or notified.  A copy of the citation or 
notice and a certificate of the person serving the citation or notice that shows the fact and 
time of mailing shall be filed and recorded. 
 
(C)  When service is made by mail, the date of mailing is the date of service.  Service by 
mail must be made not less than 20 days before the return day of the citation or notice, 
exclusive of the date of service. 
 
(D)  If a citation or notice served by mail is returned undelivered, a new citation or notice 
shall be issued, and the new citation or notice shall be served by posting. 
 
(g)  A citation or notice issued by the clerk and served by personal service, by mail, by 
posting, or by publication shall be returned to the court from which the citation or notice was 
issued on the first Monday after the service is perfected. 
 
(h)  In a guardianship matter in which citation or notice is required to be served by posting 
and issued in conformity with the applicable provision of this code, the citation or notice and 
the service of and return of the citation or notice is sufficient and valid if a sheriff or 
constable posts a copy of the citation or notice at the place or places prescribed by this 
chapter on a day that is sufficiently before the return day contained in the citation or notice 
for the period of time for which the citation or notice is required to be posted to elapse 
before the return day of the citation or notice.  The sufficiency or validity of the citation or 
notice or the service of or return of the service of the citation or notice is not affected by the 
fact that the sheriff or constable makes his return on the citation or notice and returns the 
citation or notice to the court before the period elapses for which the citation or notice is 
required to be posted, even though the return is made, and the citation or notice is returned 
to the court, on the same day it is issued. 
 
(i)  Proof of service by publication, posting, mailing, or otherwise in all cases requiring 
notice or citation shall be filed before a hearing.  Proof of service made by a sheriff or 
constable shall be made by the return of service.  Service made by a private person shall be 
proved by the person's affidavit.  Proof of service by publication shall be made by an 
affidavit of the publisher or of an employee of the publisher that shows the issue date of the 
newspaper that carried the notice or citation and that has attached to or embodied in the 
affidavit a copy of the notice or citation.  Proof of service by mail shall be made by the 
certificate of the clerk, or the affidavit of the guardian or other person that makes the service 
that states the fact and time of mailing.  The return receipt must be attached to the certificate, 
if a receipt has been returned if service is made by registered or certified mail. 
 
(j)  At any time after an application is filed for the purpose of commencing a guardianship 
proceeding, a person interested in the estate or welfare of a ward or an incapacitated person 
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may file with the clerk a written request that the person be notified of any or all specifically 
designated motions, applications, or pleadings filed by any person, or by a person 
specifically designated in the request.  The person who makes the request is responsible for 
the fees and costs associated with the documents specified in the request.  The clerk may 
require a deposit to cover the estimated costs of furnishing the person with the requested 
notice.  The clerk by ordinary mail shall send to the requesting person a copy of any 
document specified in the request.  A proceeding is not invalid if the clerk fails to comply 
with the request under this subsection. 
 
Section 633 Texas Probate Code 
 
(a)  On the filing of an application for guardianship, notice shall be issued and served as 
provided by this section. 
 
(b)  The court clerk shall issue a citation stating that the application for guardianship was 
filed, the name of the proposed ward,  the name of the applicant, and the name of the person 
to be appointed guardian as provided in the application, if that person is not the applicant.  
The citation must cite all persons interested in the welfare of the proposed ward to appear at 
the time and place stated in the notice if they wish to contest the application.  The citation 
shall be posted. 
 
(c)  The sheriff or other officer shall personally serve citation to appear and answer the 
application for guardianship on: 
 

(1)  a proposed ward who is 12 years of age or older; 
(2)  the parents of a proposed ward if the whereabouts of the parents are known or 
can be reasonably ascertained; 
(3)  any court-appointed conservator or person having control of the care and 
welfare of the proposed ward; 
(4)  a proposed ward's spouse;  
(5) an attorney ad litem or guardian ad litem appointed to represent the interests of a 
missing person; and 
(6)  the person named in the application to be appointed guardian, if that person is 
not the applicant.  

 
 (d)  The court clerk, at the applicant's request, or the applicant shall mail a copy of the 
notice by registered or certified mail, return receipt requested, to the following persons if 
their whereabouts are known or can be reasonably ascertained: 
 
(1)  all adult siblings and all adult children of a proposed ward; 
 
(2)  the administrator of a nursing home facility or similar facility in which the proposed 
ward resides; 
 
(3)  the operator of a residential facility in which the proposed ward resides; and 
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(4)  a person whom the applicant knows to hold a power of attorney signed by the proposed 
ward. 
 
(e)  A person other than the proposed ward who is entitled to receive notice or personal 
service of citation under Subsections (c) and (d) of this section may choose, in person or by 
attorney ad litem, by writing filed with the clerk, to waive the receipt of notice or the 
issuance and personal service of citation. 
 
(f)  The court may not act on an application for the creation of a guardianship until the 
Monday following the expiration of the 10-day period beginning the date service of notice 
and citation has been made as provided by Subsections (b), (c), and (d)(1) of this section.  
The validity of a guardianship created under this chapter is not affected by the failure of the 
clerk or applicant to comply with the requirements of Subsections (d)(2)-(4) of this section. 
 
(g)  It is not necessary for a person who files an application for the creation of a 
guardianship under this chapter to be served with citation or waive the issuance and personal 
service of citation under this section. 
 

Sec. 634.  Service on Attorney 
 
If an attorney has entered an appearance on record for a party in a guardianship proceeding, 
a citation or notice required to be served on the party shall be served on the attorney.  
Service on the attorney of record is in lieu of service on the party for whom the attorney 
appears.  Except as provided by Section 633(f) of this code, an attorney ad litem may not 
waive personal service of citation.  A notice served on an attorney under this section may be 
served by registered or certified mail or by delivery to the attorney in person.  A party to the 
proceeding or the party's attorney of record, an appropriate sheriff or constable, or another 
person who is competent to testify may serve notice or citation to an attorney under this 
section.  A written statement by an attorney of record, the return of the officer, or the 
affidavit of a person that shows service is prima facie evidence of the fact of service. 
 

Sec. 635.  Waiver of Notice 
 
A competent person who is interested in a hearing in a guardianship proceeding, in person 
or by attorney, may waive in writing notice of the hearing.  A consul or other representative 
of a foreign government, whose appearance has been entered as provided by law on behalf 
of a person residing in a foreign country, may waive notice on behalf of the person.  A 
person who submits to the jurisdiction of the court in a hearing is deemed to have waived 
notice of the hearing. 
 

Sec. 636.  Notices to Department of Veterans Affairs by Guardians 
 
When an annual or other account of funds, or an application for the expenditure of or 
investment of funds is filed by a guardian whose ward is a beneficiary of the Department of 
Veterans Affairs, or when a claim against the estate of a ward who is a beneficiary of the 
Department of Veterans Affairs is filed, the court shall set a date for the hearing of the 
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account, application, petition, or claim to be held not less than 20 days from the date of the 
filing of the account, application, petition, or claim.  The person who files the account, 
application, petition, or claim shall give notice of the date of the filing to the office of the 
Department of Veterans Affairs in whose territory the court is located by mailing to the 
office a certified copy of the account, application, petition, or claim not later than five days 
after the date of the filing.  An office of the Department of Veterans Affairs, through its 
attorney, may waive the service of notice and the time within which a hearing may be had in 
those cases. 
 
Section 77 of 1995 legislation provides:  "The changes in law made by this Act to Sections 
636 and 665, Texas Probate Code, apply only to an application for the appointment of a 
guardian that is filed on or after the effective date of this Act.  An application filed before 
the effective date of this Act is governed by the law in effect on the date the application was 
filed, and that law is continued in effect for that purpose." 

 
14. Trial and Hearing Matters, Defects in Pleadings:  Subpart E of the Texas Probate Code 
sets forth provisions regarding Defects in Pleadings, Standing to Contest or Commence a 
Proceeding, Trial by Jury, and Hearings by Submission.  Sections 641-644 state as follows 
 

Sec. 641.  Defects in Pleading 
 
A court may not invalidate a pleading in a guardianship matter or an order based on the 
pleading based on a defect of form or substance in the pleading, unless the defect has been 
timely objected to and called to the attention of the court in which the proceeding was or is 
pending. 
 

Sec. 642.  Standing to Commence or Contest Proceeding 
 
(a)  Except as provided by Subsection (b) of this section, any person has the right to 
commence any guardianship proceeding or to appear and contest any guardianship 
proceeding or the appointment of a particular person as guardian. 
 
(b)  A person who has an interest that is adverse to a proposed ward or incapacitated person 
may not: 
 
(1)  file an application to create a guardianship for the proposed ward or incapacitated 
person; 
 
(2)  contest the creation of a guardianship for the proposed ward or incapacitated person; or 
 
(3)  contest the appointment of a person as a guardian of the person or estate, or both, of the 
proposed ward or incapacitated person. 
 
(c)  The court shall determine by motion in limine the standing of a person who has an 
interest that is adverse to a proposed ward or incapacitated person.  [Added by Acts 1995, 
74th Leg., Ch. 1039, Sec. 20.] 
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Sec. 643.  Trial by Jury 

 
A party in a contested guardianship proceeding is entitled, on request, to a jury trial. 
 

Sec. 644.  Hearing by Submission 
 
(a)  A court may consider by submission a motion or application filed under this chapter 
unless the proceeding is: 
 
(1)  contested; or 
 
(2)  an application for the appointment of a guardian. 
 
(b)  The burden of proof at a hearing on a motion or application that is being considered by 
the court on submission is on the party who is seeking relief under the motion or application. 
 
(c)  The court may consider a person's failure to file a response to a motion or application 
that may be considered on submission as a representation that the person does not oppose 
the motion or application. 
 
(d)  A person's request for oral argument is not a response to a motion or application under 
this section. 
 
(e)  The court, on its own motion, may order oral argument on a motion or application that 
may be considered by submission. 

 
15. Guardians ad Litem:  The court can appoint a guardian ad litem to represent the interests 
of an incapacitated person during the guardianship proceeding.  The court can order compensation 
be paid to the ad litem.  The court may appoint the same person to be both a guardian ad litem and 
an attorney ad litem.  Prudent attorneys may decline this dual representation due to potential 
conflicts of interest.  Section 645 states as follows: 
 

Guardians Ad Litem 
 

(a)  The judge may appoint a guardian ad litem to represent the interests of an incapacitated 
person in a guardianship proceeding. 
 
(b)  A guardian ad litem is entitled to reasonable compensation for services in the amount set 
by the court to be taxed as costs in the proceeding. 
 
(c)  A guardian ad litem is an officer of the court.  The guardian ad litem shall protect the 
incapacitated person in a manner that will enable the court to determine what action will be 
in the best interests of the incapacitated person. 
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(d)  If a guardian ad litem is appointed under Section 681(4) of this code, the fees and 
expenses of the guardian ad litem are costs of the litigation proceeding that made the 
appointment necessary. 
 
(e)  In the interest of judicial economy, the court may appoint as guardian ad litem under 
Section 681(4) of this code the person who has been appointed attorney ad litem under 
Section 646 of this code or the person who is serving as an ad litem for the benefit of the 
ward in any other proceeding. 

 
16. Attorney Ad Litems and Interpreters:  Pursuant to Texas Probate Code Section 646 the 
court must appoint an attorney ad litem to represent the proposed Ward. 
 
 a. Ad litems must be certified by the state bar or have served as an ad litem in a 
guardianship before September 1, 1993. 
 
 b. Sections 646 through 647 state as follows: 
 
Section 646 of the Texas Probate Code, is amended to read as follows: 
 

Appointment Of Attorney Ad Litem And Interpreter. 
 
(a)  In a proceeding under this chapter for the appointment of a guardian [for a person other 
than a missing person], the court shall appoint an attorney ad litem to represent the interests 
of the proposed ward.  The attorney shall be supplied with copies of all of the current 
records in the case and may have access to all of the proposed ward's relevant medical, 
psychological, and intellectual testing records. 
 
(b)  To be eligible for appointment as an attorney ad litem, a person must have the 
certification required by Section 647A of  this code [be certified by the State Bar of Texas or 
a person or  other entity designated by the state bar as having successfully  completed a 
course of study in guardianship law and procedure sponsored by the state bar or its designee. 
 
(c)  [For certification under Subsection (b) of this section, the state bar shall require four 
hours of credit.] 
 
(d)  A certificate issued under Subsection (b) of this section expires on the second 
anniversary of the date the certificate was issued.]  A person whose certificate has expired 
must obtain a new certificate to be eligible for appointment as an attorney ad litem. 
 
(d) [(f)]  At the time of the appointment of the attorney ad litem, the court shall also appoint 
a language interpreter or a sign interpreter if necessary to ensure effective communication 
between the proposed ward and the attorney.  
 

Sec. 647.  Duties of Attorney Ad Litem 
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(a)  An attorney ad litem appointed under Section 646 of this code to represent a proposed 
ward shall, within a reasonable time before the hearing, interview the proposed ward.  To 
the greatest extent possible, the attorney shall discuss with the proposed ward the law and 
facts of the case, the proposed ward's legal options regarding disposition of the case, and the 
grounds on which guardianship is sought. 
 
(b)  Before the hearing, the attorney shall review the application for guardianship, 
certificates of current physical, medical, and intellectual examinations, and all of the 
proposed ward's relevant medical, psychological, and intellectual testing records. 
 
Section 647A has been added to the Texas Probate Code as follows: 
 
Certification Requirement For Certain Court-Appointed Attorneys.   
 
(a) A court-appointed attorney in any guardianship proceeding must be certified by the State 
Bar of Texas or a person or other entity designated by the state bar as having successfully 
completed a course of study in guardianship law and procedure sponsored by the state bar or 
its designee. 
 
(b)  For certification under this section, the state bar shall require three hours of credit. 
 
(c)  Except as provided by Subsection (e) of this section, a certificate issued under this 
section expires on the second anniversary of the date the certificate is issued. 
 
(d)  To be eligible to be appointed by a court to represent a  person at a guardianship 
proceeding, an attorney whose certificate has expired must obtain a new certificate. 
 
(e)  A new certificate obtained by a person who previously has been issued a certificate 
under this section expires on the fourth anniversary of the date the new certificate is issued if 
the person has been certified each of the four years immediately preceding the date the new 
certificate is issued. 
 
Section 3.  This Act applies only to guardianship proceedings for which a court has 
appointed an attorney to represent the interests of a ward or other person: (1)  on or after the 
effective date of this Act; or (2)  before the effective date of this Act if the proceeding is 
pending on the effective date of this Act. 

 
17.    Court Visitor Programs:  The probate code requires courts to establish a court supervised 
visitor program for all statutory probate courts.  The program is designed to assist the court in 
assessing the ward’s needs and conditions.  The visitor reports the ward’s condition to the court. The 
court can compensate the visitor as part of costs of the proceeding. 
 
 a. Sections 648 states as follows: 
 

Court Visitor Program 
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(a)  Each statutory probate court shall operate a court visitor program to assess the 
conditions of wards and proposed wards.  Another court that has jurisdiction over a 
guardianship proceeding may operate a court visitor program in accordance with the 
population needs and financial abilities of the jurisdiction.  A court that operates a court 
visitor program shall use persons willing to serve without compensation to the greatest 
extent possible. 
 
(b)  On request by any interested person, including a ward or proposed ward, or on its own 
motion, and at any time before the appointment of a guardian or during the pendency of a 
guardianship of the person or estate, a court may appoint a court visitor to evaluate the ward 
or proposed ward and provide a written report that substantially complies with Subsection  
 
(c) of this section. 
 
A court visitor's report must include: 
 
(1)  a description of the nature and degree of capacity and incapacity of the ward or 
proposed ward, including the medical history of the ward or proposed ward, if reasonably 
available and not waived by the court; 
 
(2)  a medical prognosis and a list of the treating physicians of the ward or proposed ward, 
when appropriate; 
 
(3)  a description of the living conditions and circumstances of the ward or proposed ward; 
 
(4)  a description of the social, intellectual, physical, and educational condition of the ward 
or proposed ward; 
 
(5)  a statement that the court visitor has personally visited or observed the ward or proposed 
ward; 
 
(6)  a statement of the date of the most recent visit by the guardian, if one has been 
appointed; 
 
(7)  a recommendation as to any modifications needed in the guardianship or proposed 
guardianship, including removal or denial of the guardianship; and 
 
(8)  any other information required by the court. 
 
(d)  The court visitor shall file the report not later than the 14th day after the date of the 
evaluation conducted by the court visitor, and the court visitor making the report must 
swear, under penalty of perjury, to its accuracy to the best of the court visitor's knowledge 
and belief. 
 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



(e)  A court visitor who has not expressed a willingness to serve without compensation is 
entitled to reasonable compensation for services in an amount set by the court and to be 
taxed as costs in the proceeding. 
 
(f)  This section does not apply to a guardianship that is created only because it is necessary 
for a person to have a guardian appointed to receive funds from a governmental source.  
[Added by Acts 1995, 74th Leg., Ch. 1039, Sec. 23.] 
 

Sec. 648A.  Duties of Court Investigator 
 
(a)  On the filing of an application for guardianship under Section 682 of this code, a court 
investigator shall investigate the circumstances alleged in the application to determine 
whether a less restrictive alternative than guardianship is appropriate. 
(b)  A court investigator shall: 
 
(1)  supervise the court visitor program established under Section 648 of this code and in 
that capacity serve as the chief court visitor; 
 
(2)  investigate a complaint received from any person about a guardianship and report to the 
judge, if necessary; and 
 
(3)  perform other duties as assigned by the judge. 
 
(c)  After making an investigation under Subsection (a) or (b) of this section, a court 
investigator shall file with the court a report of the court investigator's findings and 
conclusions.  Disclosure to a jury of the contents of a court investigator's report is subject to 
the Texas Rules of Civil Evidence.  In a contested case, the court investigator shall provide 
copies of the report to the attorneys for the parties before the earlier of: 
 
(1)  the seventh day after the day the report is completed; or 
 
(2)  the 10th day before the day the trial is scheduled to begin. 
 
(d)  Nothing in this section supersedes any duty or obligation of another to report or 
investigate abuse or neglect under any statute of this state. 

 
18. Evidence:  District court evidence rules apply to guardianship proceedings.  Texas Probate 
Code Section 649 states as follows: 
 

Evidence 
 

In a guardianship proceeding, the rules relating to witnesses and evidence that govern in the 
district court apply as far as practicable.  If there is no opposing party or attorney of record 
on whom to serve notice and copies of interrogatories, service may be had by posting notice 
of the intention to take depositions for a period of 10 days as provided by this chapter in the 
provisions governing a posting of notice.   
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When notice by posting under this section is filed with the clerk, a copy of the 
interrogatories shall also be filed.  At the expiration of the 10-day period, commission may 
issue for taking the depositions and the judge may file cross-interrogatories if no person 
appears. 

 
19. Decrees, Enforcement of Orders and Post Trial Matters:   Texas Probate Code Sections 
650 through 657 state as follows: 
 

Sec. 650.  Decrees and Signing of Minutes 
 

A decision, order, decree, or judgment of the court in a guardianship matter must be 
rendered in open court, except in a case in which it is otherwise expressly provided.  The 
judge shall approve and sign the guardianship minutes on the first day of each month.  If the 
first day of the month falls on a Saturday, Sunday, or legal holiday, the judge's approval 
shall be entered on the preceding or succeeding day. 
 

Sec. 651.  Enforcement of Orders 
 
The judge may enforce obedience to an order entered against a guardian by attachment and 
imprisonment.  An imprisonment of a guardian may not exceed three days for any one 
offense, unless expressly provided otherwise in this chapter. 
 

SUBPART F.  POST-TRIAL MATTERS 
 

Sec. 653.  Execution 
 
An execution in a guardianship matter shall be directed "To any sheriff or any constable 
within the State of Texas," made returnable in 60 days, and attested and signed by the clerk 
officially under the seal of the court.  A proceeding under an execution in a guardianship 
matter is governed so far as applicable by the laws regulating a proceeding under an 
execution issued from the district court.  An execution directed to the sheriff or a constable 
of a specific county in this state may not be held defective if the execution was properly 
executed within the county by the officer to whom the direction for execution was given. 
 

Sec. 654.  Attachment for Property 
 
When a complaint in writing and under oath that the guardian is about to remove the estate 
or any part of the estate beyond the limits of the state is made to the judge by a person 
interested in the estate of a minor or other incapacitated person, the judge may order a writ 
to issue, directed "To any sheriff or any constable within the State of Texas," commanding 
the sheriff or constable to seize the estate or any part of the estate and to hold the estate 
subject to further court order.  
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The judge may not issue a writ unless the complainant gives a bond, in the sum the judge 
requires, payable to the guardian of the estate and conditioned on payment of all damages 
and costs that shall be recovered for a wrongful suit out of the writ. 
 
A writ of attachment directed to the sheriff or a constable of a specific county in this state is 
not defective if the writ was properly executed within the county by the officer to whom the 
direction to seize the estate was given. 
 

Sec. 655.  Guardian to Serve Pending Appeal of Appointment 
 
Pending an appeal from an order or judgment appointing a guardian, an appointee shall 
continue to act as guardian and shall continue the prosecution of a pending suit in favor of 
the guardianship. 
 

Sec. 656.  Appeal Bond of Guardian 
 
When a guardian appeals, a bond is not required, unless the appeal personally concerns the 
guardian, in which case the guardian must give the bond. 
 

Sec. 657.  Bill of Review 
 
A person interested, including a ward, by bill of review filed in the court in which a 
guardianship proceeding took place, may have a decision, order, or judgment rendered by 
the court, revised and corrected if an error is shown on the decision, order, or judgment.  A 
process or action under the decision, order, or judgment is not stayed except by writ of 
injunction.  
 
A bill of review may not be filed after two years have elapsed from the date of the decision, 
order, or judgment.  A person with a disability has two years after the removal of the 
person's respective disability to apply for a bill of review. 

 
20. Letters of Guardianship:  Upon the opening of a guardianship, the clerk will issue formal 
letters which establish the guardian’s authority to open and manage the guardianship.  The guardian 
must take an oath and file a bond per the court’s order.  Texas Probate Code Section 659 provides 
that the Letters expire after one year and 120 days (18 months), unless the same is renewed.  The 
clerk may review letters on the receipt and approval by the court of the Guardian's annual 
accounting. 
 
 a. If the account is disapproved, the court shall not issue further letters of Guardianship 
to that Guardian, unless ordered by the court. 
 

 b. Texas Probate Code Subpart C governs the Letters of Guardianship.  Sections 659 
through 663 state as follows: 
 

Sec. 659.  Issuance of Letters of Guardianship 
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(a)  When a person who is appointed guardian has qualified under Section 699 of this code, 
the clerk shall issue to the guardian a certificate under seal, stating the fact of the 
appointment, of the qualification, the date of the appointment and qualification, and the date 
the letters of guardianship expire.  The certificate issued by the clerk constitutes letters of 
guardianship. 
 
(b)  All letters of guardianship expire one year and four months after the date of issuance 
unless renewed. 
 
(c)  The clerk may not renew letters of guardianship relating to the appointment of a 
guardian of the estate until the court receives and approves the guardian's annual accounting.  
The clerk may not renew letters of guardianship relating to the appointment of a guardian of 
the person until the court receives and approves the annual report.  If the guardian's annual 
accounting or annual report is disapproved or not timely filed, the clerk may not issue 
further letters of guardianship to the delinquent guardian unless ordered by the court. 
 
(d)  Regardless of the date the court approves an annual accounting or annual report for 
purposes of this section, a renewal relates back to the date the original letters of guardianship 
are issued, unless the accounting period has been changed as provided by this chapter, in 
which case a renewal relates back to the first day of the accounting period. 
 

Sec. 660.  Letters or Order Made Evidence 
 
(a)  Letters of guardianship or a certificate under seal of the clerk of the court that granted 
the letters issued under Section 659 of this code is sufficient evidence of the appointment 
and qualification of the guardian and of the date of qualification. 
(b)  The court order that appoints the guardian is evidence of the authority granted to the 
guardian and of the scope of the powers and duties that the guardian may exercise only after 
the date letters of guardianship or a certificate has been issued under Section 659 of this 
code. 
 

Sec. 661.  Issuance of New Letters 
 
When letters of guardianship have been destroyed or lost, the clerk shall issue new letters 
that have the same force and effect as the original letters.  The clerk shall also issue any 
number of letters on request of the person who holds the letters. 
 

Sec. 662.  Rights of Third Persons Dealing With Guardian 
 
When a guardian who has qualified performs any act as guardian that is in conformity with 
the guardian's authority and the law, the guardian's act continues to be valid for all intents 
and purposes in regard to the rights of an innocent purchaser of the property of the 
guardianship estate who purchased the property from the guardian for a valuable 
consideration, in good faith, and without notice of any illegality in the title to the property, 
even if the guardian's act or the authority under which the act was performed may later be 
set aside, annulled, or declared invalid. 
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Sec. 663.  Validation of Certain Letters of Guardianship 

 
All presently existing letters of guardianship issued to a nonresident guardian, with or 
without the procedure provided in this subpart, in whole or in part, and with or without a 
notice or citation required of resident guardians, are validated as of each letter's date, insofar 
as the absence of the procedure, notice, or citations is concerned.  An otherwise valid 
conveyance, mineral lease, or other act of a nonresident guardian qualified and acting in 
connection with the letters of guardianship under supporting orders of a county or probate 
court of this state are validated.   
 
This section does not apply to any letters, conveyance, lease, or other act of a nonresident 
guardian under this section if the absence of the procedure, notice, or citation involving the 
letters, conveyance, lease, or other act of the nonresident guardian is an issue in a lawsuit 
pending in this state on September 1, 1993. 

 
21. Compensation, Expenses and Court Costs:  Subpart H of the Texas Probate Code,  
Sections 665 through 669 govern the guardian’s compensation, expenses and court costs.   
 
 a. Texas Probate Code Sections 665 through 669 state as follows: 
 

Sec. 665.  Compensation of Guardians and Temporary Guardians 
 

(a)  The court may authorize compensation for a guardian or a temporary guardian serving 
as a guardian of the person alone from available funds of the ward's estate.  The court shall 
set the compensation in an amount not exceeding five percent of the ward's gross income.  
In determining whether to authorize compensation for a guardian under this section, the 
court shall consider the ward's monthly income from all sources and whether the ward 
receives medical assistance under the state Medicaid program. 
 
(b)  The guardian or temporary guardian of an estate is entitled to a fee of five percent of the 
gross income of the ward's estate and five percent of all money paid out of the estate on a 
court finding that the guardian or temporary guardian has taken care of and managed the 
estate in compliance with the standards of this chapter.  In this section, the term "money paid 
out" does not include any money loaned, invested, or paid over on the settlement of the 
guardianship or a tax-motivated gift made by the ward.  If the fee is an unreasonably low 
amount, the court may authorize reasonable compensation to a guardian or temporary 
guardian for services as guardian or temporary guardian of the estate.  The court, on 
application of an interested person or on its own motion, may deny a fee authorized under 
this section in whole, or in part, if: 
 
(1)  the court finds that the guardian or temporary guardian has not adequately performed 
the duties required of a guardian or temporary guardian under this chapter; or 
 
(2)  the guardian or temporary guardian has been removed for cause. 
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(c)  Except as provided by Subsection (b) of this section for a fee that is determined by the 
court to be unreasonably low, the aggregate fee of the guardian of the person and guardian 
of the estate may not exceed an amount equal to five percent of the gross income of the 
ward's estate plus five percent of all money paid out of the estate. 
 
(d)  In this section "gross income" does not include Department of Veterans Affairs or 
Social Security benefits received by a ward. 
 
Section 77 of 1995 legislation provides:  The changes in law made by this Act to Sections 
636 and 665, Texas Probate Code, apply only to an application for the appointment of a 
guardian that is filed on or after the effective date of this Act.  An application filed before 
the effective date of this Act is governed by the law in effect on the date the application was 
filed, and that law is continued in effect for that purpose. 
 

Sec. 665A.  Payment for Professional Services 
 
The court shall order the payment of a fee set by the court as compensation to the attorneys, 
mental health professionals, and interpreters appointed under Section 646 or 687 of this 
code, as applicable, to be taxed as costs in the case.  If after examining the proposed ward's 
assets the court determines the proposed ward is unable to pay for services provided by an 
attorney, a mental health professional, or an interpreter appointed under Section 646 or 687 
of this code, as applicable, the county is responsible for the cost of those services. 
 

Sec. 665B.  Compensation of Certain Attorneys 
 
(a)  A court that creates a guardianship for a ward under this chapter, on request of a person 
who filed an application to be appointed guardian of the proposed ward, may authorize 
compensation of an attorney who represents the person at the application hearing from 
available funds of the ward's estate regardless of whether that person is appointed the ward's 
guardian. 
 
(b)  The court may not authorize compensation under this section unless the court finds that 
the applicant acted in good faith and for just cause in the filing and prosecution of the 
application. 
 

Sec. 665C.  Compensation for Collection of Claims and Recovery of Property 
 
(a)  Except as provided by Subsection (b) of this section, a guardian of an estate may enter 
into a contract to convey, or may convey, a contingent interest in any property sought to be 
recovered, not exceeding one-third thereof for services of attorneys, subject only to the 
approval of the court in which the estate is being administered. 
 
(b)  A guardian of an estate may convey or contract to convey for services of attorneys a 
contingent interest that exceeds one-third of the property sought to be recovered under this 
section only on the approval of the court in which the estate is being administered.  The 
court must approve a contract entered into or conveyance made under this section before an 
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attorney performs any legal services.  A contract entered into or conveyance made in 
violation of this section is void, unless the court ratifies or reforms the contract or 
documents relating to the conveyance to the extent necessary to cause the contract or 
conveyance to meet the requirements of this section. 
 
(c)  In approving a contract or conveyance under Subsection (a) or (b) of this section for 
services of an attorney, the court shall consider: 
 
(1)  the time and labor that will be required, the novelty and difficulty of the questions to be 
involved, and the skill that will be required to perform the legal services properly; 
 
(2)  the fee customarily charged in the locality for similar legal services; 
 
(3)  the value of property recovered or sought to be recovered by the personal representative 
under this section; 
 
(4)  the benefits to the estate that the attorney will be responsible for securing; and 
 
(5)  the experience and ability of the attorney who will be performing the services. 
 
(d)  On satisfactory proof to the court, a guardian of an estate is entitled to all necessary and 
reasonable expenses incurred by the guardian in collecting or attempting to collect a claim 
or debt owed to the estate or in recovering or attempting to recover property to which the 
estate has a title or claim. 
 

Sec. 666.  Expenses Allowed 
 
A guardian is entitled to be reimbursed from the guardianship estate for all necessary and 
reasonable expenses incurred in performing any duty as a guardian. 
 

Sec. 667.  Expense Account 
 
All expense charges shall be: 
 
(1)  in writing, showing specifically each item of expense and the date of the expense; 
 
(2)  verified by affidavit of the guardian; 
 
(3)  filed with the clerk and entered on the claim docket; and 
(4)  acted on by the court in the same manner as other claims against the guardianship estate. 
 

Sec. 668.  Costs Adjudged Against Guardian 
 
When costs are incurred because a guardian neglects to perform a required duty or if a 
guardian is removed for cause, the guardian and the sureties on the guardian's bond are 
liable for: 
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(1)  costs of removal and other additional costs incurred that are not authorized expenditures 
under this chapter; and 
 
(2)  reasonable attorney's fees incurred in removing the guardian or in obtaining compliance 
regarding any statutory duty the guardian has neglected. 
 

Sec. 669.  Costs Against Guardianship 
 
(a)  Except as provided by Subsection (b), in a guardianship matter, the cost of the 
proceeding, including the cost of the guardian ad litem or court visitor, shall be paid out of 
the guardianship estate, or, if the estate is insufficient to pay for the cost of the proceeding, 
the cost of the proceeding shall be paid out of the county treasury, and the judgment of the 
court shall be issued accordingly. 
 
(b)  If a court denies an application for the appointment of a guardian under this chapter 
based on the recommendation of a court investigator, the applicant shall pay the cost of the 
proceeding. 

 
22. Court’s Duty and Responsibility: Subpart I of the Texas Probate Code,  Section 671 
govern the court’s duty and responsibility.  Section 123A requires the court to determine on an 
annual basis whether the guardianship should be continued, modified or terminated.  This places a 
duty on the court to more closely review the guardianships which are pending in the court.  
 
 a. Section 671 and 672 state as follows:  
 

Sec. 671  Judge's Duty 
 

(a)  The court shall use reasonable diligence to determine whether a guardian is performing 
all of the duties required of the guardian that pertain to the guardian's ward. 
 
(b)  The judge, at least annually, shall examine the well-being of each ward of the court and 
the solvency of the bonds of the guardians of the estates. 
 
(c)  If after examining the solvency of a guardian's bond under this section a judge 
determines that the guardian's bond is not sufficient to protect the ward or the ward's estate, 
the judge shall require the guardian to execute a new bond. 
 
(d)  The judge shall notify the guardian and the sureties on the bond as provided by law.  If 
damage or loss results to a guardianship or ward because of gross neglect of the judge to use 
reasonable diligence in the performance of the judge's duty under this section, the judge 
shall be liable on the judge's bond to those damaged by the judge's neglect. 
 

Sec. 672.  Annual Determination Whether Guardianship 
Should be Continued, Modified, or Terminated 
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(a)  A court in which a guardianship proceeding is pending shall review annually each 
guardianship in which the application to create the guardianship was filed after September 1, 
1993, and may review annually any other guardianship to determine whether the 
guardianship should be continued, modified, or terminated. 
 
(b)  In reviewing a guardianship as provided by Subsection (a) of this section, a statutory 
probate court may: 
 
(1)  review any report prepared by a court investigator under Section 648A of this code; 
 
(2)  review any report prepared by a court visitor under Section 648 of this code; 
 
(3)  conduct a hearing; or 
 
(4)  review an annual account prepared under Section 741 of this code or a report prepared 
under Section 743 of this code. 
 
(c)  In reviewing a guardianship as provided by Subsection (a) of this section, a court that is 
not a statutory probate court may use any appropriate method determined by the court 
according to the court's caseload and the resources available to the court. 
 
(d)  A determination under this section must be in writing and filed with the clerk. 
 
(e)  This section does not apply to a guardianship that is created only because it is necessary 
for a person to have a guardian appointed to receive funds from a governmental source. 
 
Section 75 of 1995 legislation provides:  Not later than September 1, 1996, a court that has 
jurisdiction and venue over a guardianship proceeding in which the application to create the 
guardianship was filed before September 1, 1993, shall review the guardianship to 
determine whether the guardianship should be continued, modified, or terminated to 
conform with the requirements of Chapter XIII, Texas Probate Code."  Section 76 of 1995 
legislation provides: This Act takes effect September 1, 1995, except that Section 75 of this 
Act takes effect September 1, 1996. 

 
23. Choice of Guardians and Their Liability:  Guardians are generally not to be held liable 
for the actions of their wards by virtue of their fiduciary appointment alone.  The Guardian is 
afforded limited immunity, however the guardian may be held liable for the ward’s actions if the 
guardian acts in a grossly negligent or willful manner. 
 
 a. Texas Probate Code Sections 673 through 679 state as follows: 
 

SUBPART J.  LIABILITY OF GUARDIAN FOR CONDUCT OF WARD 
 

Sec. 673.  Liability 
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A person is not liable to a third person solely because the person has been appointed 
guardian of a ward under this chapter. 
 

PART 3.  APPOINTMENT AND QUALIFICATION OF GUARDIANS 
 

SUBPART A.  APPOINTMENT 
 

Sec. 675.  Rights and Powers Retained by Ward 
 
An incapacitated person for whom a guardian is appointed retains all legal and civil rights 
and powers except those designated by court order as legal disabilities by virtue of having 
been specifically granted to the guardian. 
 

Sec. 676.  Guardians of Minors 
 
(a)  Except as provided by Section 680 of this code, the selection of a guardian for a minor is 
governed by this section. 
 
(b)  If the parents live together, both parents are the natural guardians of the person of the 
minor children by the marriage, and one of the parents is entitled to be appointed guardian 
of the children's estates.  If the parents disagree as to which parent should be appointed, the 
court shall make the appointment on the basis of which parent is better qualified to serve in 
that capacity.  If one parent is dead, the survivor is the natural guardian of the person of the 
minor children and is entitled to be appointed guardian of their estates.  The rights of parents 
who do not live together are equal, and the guardianship of their minor children shall be 
assigned to one or the other, considering only the best interests of the children. 
 
(c)  In appointing a guardian for a minor orphan: 
 
(1)  if the last surviving parent did not appoint a guardian, the nearest ascendant in the direct 
line of the minor is entitled to guardianship of both the person and the estate of the minor; 
 
(2)  if more than one ascendant exists in the same degree in the direct line, one ascendant 
shall be appointed, according to circumstances and considering the best interests of the 
minor; 
 
(3)  if the minor has no ascendant in the direct line, the nearest of kin shall be appointed, and 
if there are two or more persons in the same degree of kinship, one shall be appointed, 
according to circumstances and considering the best interests of the minor; and 
 
(4)  if no relative of the minor is eligible to be guardian, or if no eligible person applies to be 
guardian, the court shall appoint a qualified person as guardian. 
 
(d)  The surviving parent of a minor may by will or written declaration appoint any eligible 
person to be guardian of the person of the parent's minor children after the death of the 
parent.  Unless the court finds that the person designated in the will or declaration to serve as 
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guardian of the person of the parent's minor children is disqualified, is dead, refuses to serve, 
or would not serve the best interests of the minor children, the court shall appoint the person 
as guardian in preference to those otherwise entitled to serve as guardian under this chapter.  
On compliance with this code, an eligible person is also entitled to be appointed guardian of 
the children's estates after the death of the parent.  
 
The change in law made by this Act applies only to a will or written declaration for the 
appointment of a guardian that is executed on or after the effective date of this Act.  A will 
or written declaration for the appointment of a guardian that is executed before the effective 
date of this Act is governed by the law as it existed immediately before the effective date of 
this Act, and that law is continued in effect for that purpose. 
 

Sec. 677.  Guardians of Persons Other Than Minors 
 
(a)  The court shall appoint a guardian for a person other than a minor according to the 
circumstances and considering the best interests of the ward.  If the court finds that two or 
more eligible persons are equally entitled to be appointed guardian: 
 
(1)  the ward's spouse is entitled to the guardianship in preference to any other person if the 
spouse is one of the eligible persons; 
 
(2)  the eligible person nearest of kin to the ward is entitled to the guardianship if the ward's 
spouse is not one of the eligible persons; or 
 
(3)  the court shall appoint the eligible person who is best qualified to serve as guardian if: 
 
(A)  the persons entitled to serve under Subdivisions (1) and (2) of this section refuse to 
serve; 
 
(B)  two or more persons entitled to serve under Subdivision (2) of this section are related in 
the same degree of kinship to the ward; or 
 
(C)  neither the ward's spouse or any person related to the ward is an eligible person. 
 
(b)  The surviving parent of an adult individual who, because of a physical or mental 
condition, is substantially unable to provide food, clothing, or shelter for himself or herself, 
to care for the individual's own physical health, or to manage the individual's own financial 
affairs, may by will or written declaration appoint an eligible person to be guardian of the 
person of the adult individual after the parent's death if the parent is the guardian of the 
person of the adult individual.  
 
Unless the court finds that the person designated in the will or declaration to serve as 
guardian is disqualified, is dead, refuses to serve, or would not serve the best interests of the 
adult individual, the court shall appoint the person as guardian in preference to those 
otherwise entitled to serve as guardian under this chapter. 
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On compliance with this code, the eligible person appointed under this subsection is also 
entitled to be appointed guardian of the adult individual's estate after the death of the 
individual's parent if the individual's parent is the guardian of the individual's estate. 
 
The change in law made by this Act applies only to a will or written declaration for the 
appointment of a guardian that is executed on or after the effective date of this Act.  A will 
or written declaration for the appointment of a guardian that is executed before the effective 
date of this Act is governed by the law as it existed immediately before the effective date of 
this Act, and that law is continued in effect for that purpose. 

 
Sec. 678.  Presumption Concerning Best Interest 

 
It is presumed not to be in the best interests of a ward to appoint a person as guardian of the 
ward if the person has been finally convicted of any sexual offense, sexual assault, 
aggravated assault, aggravated sexual assault, injury to a child, to an elderly individual, or to 
a disabled individual, abandoning or endangering a child, or incest. 

 
24. Guardianship Choice Preferences:  Texas Probate Code Section 677 covers guardianships 
for persons other than minors.  
 
 a. The Ward's spouse is entitled to the guardianship in preference to any other person if 
the spouse is one of the eligible persons.   
 
 b. The next eligible person to serve as Guardian is the nearest next of kin if the spouse 
is not eligible.  
 
 c. One person is named as the guardian.  That person may be guardian over both the 
estate and person  or a separate guardian may be appointed for the estate and another for the 
guardian.  Two persons cannot serve as joint guardians. If they are married, then one  can serve as 
the guardian over the person and the other over the estate property. 
 

 26. Texas Probate Code Section 683, if probable cause exists, the court may 
appoint a Guardian ad litem or a court investigator to investigate and file application for 
guardianship. This allows the court to initiate a guardianship proceeding. 
 
  a. Section 683 of the Texas Probate Code states as follows: 
 

Court's Initiation of Guardianship Proceedings 
 
If a court has probable cause to believe that a person domiciled or found in the county in 
which the court is located is an incapacitated person, and the person does not have a 
guardian in this state, the court shall appoint a guardian ad litem or court investigator to 
investigate and file an application for the appointment of a guardian of the person or estate, 
or both, of the person believed to be incapacitated. 
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27. Texas Probate Code Section 684, the court must find clear and convincing evidence to 
justify the establishment of the guardianship.   
 
 a. This means that the courts must find the proposed Ward is an incapacitated person, 
the court has venue, the person to be appointed Guardian is eligible to act and entitled to 
appointment, or if no eligible person entitled to appointment applies, then the person appointed is a 
proper person to act as Guardian.  
 
 b.  The same requirements that were in the former Texas Probate Code  114 (d) and (e) 
apply. 
 
 c. Section 684 of the Texas Probate Code states as follows: 
 

Findings Required 
 

(a)  Before appointing a guardian, the court must find by clear and convincing evidence that: 
 
(1)  the proposed ward is an incapacitated person; 
 
(2)  it is in the best interest of the proposed ward to have the court appoint a person as 
guardian of the proposed ward; and 
 
(3)  the rights of the proposed ward or the proposed ward's property will be protected by the 
appointment of a guardian. 
 
(b)  Before appointing a guardian, the court must find by a preponderance of the evidence 
that: 
 
(1)  the court has venue of the case; 
 
(2)  the person to be appointed guardian is eligible to act as guardian and is entitled to 
appointment, or, if no eligible person entitled to appointment applies, the person appointed 
is a proper person to act as guardian; 
 
(3)  if a guardian is appointed for a minor, the guardianship is not created for the primary 
purpose of enabling the minor to establish residency for enrollment in a school or school 
district for which the minor is not otherwise eligible for enrollment; 
 
(5)  the proposed ward is totally without capacity as provided by this code to care for 
himself or herself and to manage the individual's property, or the proposed ward lacks the 
capacity to do some, but not all, of the tasks necessary to care for himself or herself or to 
manage the individual's property. 
 
(c)  The court may not grant an application to create a guardianship unless the applicant 
proves each element required by this code.  A determination of incapacity of an adult 
proposed ward or a person who must have a guardian appointed to receive funds due the 
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person from any governmental source, must be evidenced by recurring acts or occurrences 
within the preceding six-month period and not by isolated instances of negligence or bad 
judgment. 
 
(d)  A court may not appoint a guardian of the estate of a minor when a payment of claims is 
made under Section 887 of this code. 
 
(e)  A certificate of the executive head or a representative of the bureau, department, or 
agency of the government, to the effect that the appointment of a guardian is a condition 
precedent to the payment of any funds due the proposed ward from that governmental 
entity, is prima facie evidence of the necessity for the appointment of a guardian. 

 
 a. To prove incapacity, the applicant must show by reoccurring acts or occurrences 
within the proceeding six month period and not show by isolated instances, negligence or bad 
judgment.   
 
 b. The same is a requirement for the court to grant guardianship. 
 
29. The proposed Ward must be present at the hearing to appoint a Guardian unless the court on 
the record determines that a personal appearance is not necessary, the hearing may be closed if 
requested by the proposed Ward or counsel. 
 
30. The proposed Ward is entitled to a jury trial, if requested. 
 
 a. Section 685 of the Texas Probate Code states as follows: 
 

Hearing for Appointment of Guardian; Right to Jury Trial 
 

(a)  A proposed ward must be present at a hearing to appoint a guardian unless the court, on 
the record or in the order, determines that a personal appearance is not necessary.  The court 
may close the hearing if the proposed ward or the proposed ward's counsel requests a closed 
hearing.  [Amended by Acts 1995, 74th Leg., Ch. 1039, Sec. 34.] 
 
(b)  The proposed ward is entitled, on request, to a jury trial. 
 
(c)  At the hearing, the court shall: 
 
(1)  inquire into the ability of any allegedly incapacitated adult person to feed, clothe, and 
shelter himself or herself, to care for the individual's own physical health, and to manage the 
individual's property or financial affairs; 
2 
(2)  ascertain the age of any proposed ward who is a minor; 
 
(4)  inquire into the qualifications, abilities, and capabilities of the person seeking to be 
appointed guardian. 
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31. At the hearing the court shall inquire into the ability of any alleged incapacitated adult 
person to: 
 
 a. feed, clothe, and shelter him or herself,  
 
 b. to care for his or her physical health, 
 
 c. to manage his or her property or financial affairs,  
 
 d. to ascertain the age of the proposed Ward if he  or she is not a minor, 
 
 e. to inquire into the qualifications of the abilities of the person seeking to be appointed 
Guardian, and 
 
32. Texas Probate Code Section 686 states that before a hearing may be held for the 
appointment of a Guardian, current and relevant medical, psychological and intellectual testing 
records of the proposed Ward must be provided to the attorney ad litem, appointed to represent the 
proposed Ward, unless: 
 
 a. the proposed Ward is a minor, or a person who must have a Guardian appointed to 
receive government funds, or  
 
 b. the court makes a finding on record that no current or relevant records exist and 
examined the proposed Ward for the purpose for creating the records as impracticable. 
 
 c. Section 686 of the Texas Probate Code states as follows: 
 

Use of Records in Hearing to Appoint Guardian 
 

(a)  Before a hearing may be held for the appointment of a guardian, current and relevant 
medical, psychological, and intellectual testing records of the proposed ward must be 
provided to the attorney ad litem appointed to represent the proposed ward unless: 
 
(1)  the proposed ward is a minor or a person who must have a guardian appointed to receive 
funds due the person from any governmental source; or 
 
(2)  the court makes a finding on the record that no current or relevant records exist and 
examining the proposed ward for the purpose of creating the records is impractical. 
 
(b)  Current medical, psychological, and intellectual testing records are a sufficient basis for 
a determination of guardianship. 
 
(c)  The findings and recommendations contained in the medical, psychological, and 
intellectual testing records are not binding on the court. 

 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



33. As under the previous law, there must be a letter or a certificate from a licensed physician 
dated not later than the 120th day before the date of the hearing on the application that states that in 
the opinion of the licensed physician, the proposed Ward is incapacitated and described the extent 
of the incapacity.   
 
34. The court may appoint physicians to independently examine the Ward.   
 
 a. The physician that examines the propose Ward, must make available to the ad litem, 
for inspection of the report that describes the nature and the degree of the incapacity, including the 
medical history and if reasonably available, provide medical diagnosis specifying the following: 
 
  i. estimated severity of the incapacity, 
 
  ii. how or what manner the proposed Ward's ability to make, and 

communicate responsible decisions concerning himself as affected by the persons 
physical or mental health, 

 
  iii. whether any current medical medication affects the demeanor of the 

proposed Ward or his or her  ability to participate fully in a court proceeding, 
 
  iv. describe the precise physical and mental conditions underlying the 

diagnosis of senility, and 
 
  v. if applicable, any other information required by the court. 
 
35. If the basis of incapacity is mental retardation, the proposed Ward shall be examined by a 
physician or psychologist licensed in Texas and certified by the Texas Department of Mental Health 
and Mental Retardation, to perform the examination unless there is written documentation filed with 
the court that shows that the proposed Ward has been examined according to those rules not earlier 
than six months before the date of the hearing. 
 
 a. Texas Probate Code Sections 687-691 state as follows: 
 

Sec. 687.  Examinations and Reports 
 

(a)  The court may not grant an application to create a guardianship for an incapacitated 
person, other than a minor person whose alleged incapacity is mental retardation, or person 
for whom it is necessary to have a guardian appointed only to receive funds from a 
governmental source, unless the applicant presents to the court a written letter or certificate 
from a physician licensed in this state that is dated not earlier than the 120th day before the 
date of the filing of the application and based on an examination the physician performed 
not earlier than the 120th day before the date of the filing of the application.  The letter or 
certificate must: 
 
(1)  describe the nature and degree of incapacity, including the medical history if reasonably 
available; 
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(2)  provide a medical prognosis specifying the estimated severity of the incapacity; 
 
(3)  state how or in what manner the proposed ward's ability to make or communicate 
responsible decisions concerning himself or herself is affected by the person's physical or 
mental health; 
 
(4)  state whether any current medication affects the demeanor of the proposed ward or the 
proposed ward's ability to participate fully in a court proceeding; 
 
(5)  describe the precise physical and mental conditions underlying a diagnosis of senility, if 
applicable; and 
 
(6)  include any other information required by the court. 
 
(b)  Except as provided by Subsection (c) of this section, if the court determines it is 
necessary, the court may appoint the necessary physicians to examine the proposed ward.  A 
physician who examines the proposed ward, other than a physician or psychologist who 
examines the proposed ward under Subsection (c) of this section, shall make available to an 
attorney ad litem appointed to represent the proposed ward, for inspection, a written letter or 
certificate from the physician that complies with the requirements of Subsection (a) of this 
section. 
 
(c)  If the basis of the proposed ward's alleged incapacity is mental retardation, the proposed 
ward shall be examined by a physician or psychologist licensed in this state or certified by 
the Texas Department of Mental Health and Mental Retardation to perform the examination, 
unless there is written documentation filed with the court that shows that the proposed ward 
has been examined according to the rules adopted by the Texas Department of Mental 
Health and Mental Retardation not earlier than six months before the date of a hearing to 
appoint a guardian for the proposed ward.  The physician or psychologist shall conduct the 
examination according to the rules adopted by the Texas Department of Mental Health and 
Mental Retardation and shall submit written findings and recommendations to the court. 
 

Sec. 689.  Preference of Ward 
 
Before appointing a guardian, the court shall make a reasonable effort to consider the 
incapacitated person's preference of the person to be appointed guardian and, to the extent 
not inconsistent with other provisions of this chapter, shall give due consideration to the 
preference indicated by the incapacitated person. 
 

Sec. 690.  Persons Appointed Guardian 
 
Only one person may be appointed as guardian of the person or estate, but one person may 
be appointed guardian of the person and another of the estate, if it is in the best interest of 
the ward.  Nothing in this section prohibits the joint appointment of a husband and wife, of 
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joint managing conservators, or of coguardians appointed under the laws of a jurisdiction 
other than this state. 
 

Sec. 691.  Agency as Last Resort 
 
Except as a last resort, the court may not appoint as guardian the Texas Department of 
Mental Health and Mental Retardation, the Department of Protective and Regulatory 
Services, a community mental health and mental retardation center, or any other agency, 
public or private, that is directly providing services to the incapacitated person. 

 
36. Guardianship Order:  Texas Probate Code Sections 692 and 693 cover the order 
appointing the Guardian.  The order must be tailored made for that guardianships citation.  The 
order must state the following: 
 
 a.  information required by Texas Probate Code Section 692, which is the same as the 
former Texas Probate Code Section 184, 
 
 b. the names of the Guardian and Ward,  
 
 c. whether the guardianship is over the person, the estate or both, 
 
 d. the specific powers, limitations, or duties of the Guardian with respect to the care of 
the person, 
 
 e. the amount of the bond required, 
 
 f.. information concerning appraisers, 
 
 g.. if necessary the amounts of funds from the corpus of the person's estate, that the 
court will allow the Guardian to expend for education, and maintenance of the person under Section 
776 of the Texas Probate Code. 
 
 h. Texas Probate Code Sections 692 through 695 state as follows: 
 

Sec. 692.  Dismissal of Application 
 

If it is found that an adult person possesses the capacity to care for himself or herself and to 
manage the individual's property as would a reasonably prudent person, the court shall 
dismiss the application for guardianship. 
 

Sec. 693.  Order of Court 
 
(a)  If it is found that the proposed ward is totally without capacity as provided by this code 
to care for himself or herself and to manage the individual's property, the court may appoint 
a guardian of the individual's person or estate, or both, with full authority over the 
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incapacitated person except as provided by law.  An order appointing a guardian under this 
subsection must contain findings of fact and specify: 
 
(1)  the information required by Subsection (c) of this section; 
 
(2)  that the guardian has full authority over the incapacitated person; and 
 
(3)  if necessary, the amount of funds from the corpus of the person's estate the court will 
allow the guardian to expend for the education and maintenance of the person under Section 
776 of this code. 
 
(b)  If it is found that the person lacks the capacity to do some, but not all, of the tasks 
necessary to care for himself or herself or to manage the individual's property, the court may 
appoint a guardian with limited powers and permit the individual to care for himself or 
herself or to manage the individual's property commensurate with the individual's ability.  
An order appointing a guardian under this subsection must contain findings of fact and 
specify: 
 
(1)  the information required by Subsection (c) of this section; 
 
(2)  the specific powers, limitations, or duties of the guardian with respect to the care of the 
person or the management of the person's property by the guardian; and 
 
(3)  if necessary, the amount of funds from the corpus of the person's estate the court will 
allow the guardian to expend for the education and maintenance of the person under Section 
776 of this code. 
 
(c)  The order of the court appointing a guardian must specify: 
 
(1)  the name of the person appointed; 
 
(2)  the name of the ward; 
 
(3)  whether the guardian is of the person or the estate, or of both, of the ward; 
 
(4)  the amount of any bond required; 
 
(5)  if it is a guardianship of the estate and the court deems an appraisal is necessary, one or 
more but not more than three disinterested persons to appraise the estate and to return the 
appraisement to the court; and 
 
(6)  that the clerk will issue letters of guardianship to the person appointed when the person 
has qualified according to law. 
 
(d)  An order appointing a guardian may not duplicate or conflict with the powers and duties 
of any other guardian. 
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(e)  An order appointing a guardian or a successor guardian may specify a period of not 
more than one year during which a petition for adjudication that the incapacitated person no 
longer requires the guardianship may not be filed without special leave. 
 

Sec. 694.  Term of Appointment of Guardian 
 
(a)  Unless otherwise discharged as provided by law, a guardian remains in office until the 
estate is closed. 
 
(b)  Subject to Subsection (f) of this section, the guardianship shall be settled and closed 
when the incapacitated person: 
 
(1)  dies and, if the person was married, the person's spouse qualifies as survivor in 
community; 
 
(2)  is found by the court to have full capacity to care for himself or herself and to manage 
the person's property; 
 
(3)  is no longer a minor; 
 
(A)  has been confirmed dead; 
 
(B)  is legally declared dead under applicable statutes; 
 
(C)  returns; 
 
(D)  has had the person's whereabouts determined; or 
 
(E)  no longer needs a guardianship; or 
 
(5)  no longer must have a guardian appointed to receive funds due the person from any 
governmental source. 
 
(c)  An order appointing a guardian or a successor guardian may specify a period of not 
more than one year during which a petition for adjudication that the incapacitated person no 
longer requires the guardianship may not be filed without special leave. 
 
(d)  A request for an order under this section may be made by informal letter to the court.  A 
person who knowingly interferes with the transmission of the request to the court may be 
adjudged guilty of contempt of court. 
 
(e)  If a nonresident guardian of a nonresident ward qualifies as guardian under this chapter, 
the guardianship of any resident guardian may be terminated. 
 

Sec. 694A.  Restoration of Ward 
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(a)  A ward or any person interested in the ward's welfare may petition the court for an 
order: 
 
(1)  finding that the ward no longer needs the guardianship and ordering the settlement and 
closing of the guardianship; 
 
(2)  finding that the ward lacks the capacity to do some or all of the tasks necessary to care 
for himself or herself or to manage the ward's property and granting additional powers or 
duties to the guardian with respect to the care of the ward or the management of the ward's 
property by the guardian; or 
 
(3)  finding that the ward has regained the capacity to do some, but not all, of the tasks 
necessary to care for himself or herself or to manage the ward's property and: 
 
(A)  limiting the powers or duties of the guardian with respect to the care of the ward or the 
management of the ward's property by the guardian; and 
 
(B)  permitting the ward to care for himself or herself or to manage the ward's property 
commensurate with the ward's ability. 
 
(b)  A request for an order under this section may be made by informal letter to the court.  A 
person who knowingly interferes with the transmission of the request to the court may be 
adjudged guilty of contempt of court. 
 

Sec. 695.  Appointment of Successor Guardian 
 
(a)  If a guardian dies, resigns, or is removed, the court may, on application and on service 
of notice as directed by the court, appoint a successor guardian. 
 
(b)  A successor guardian has the powers and rights and is subject to all of the duties of the 
preceding guardian. 

 
37. Private Professional Guardians:  Texas Probate Code Sections 696 and 697 govern 
appointment of Private Professional Guardians and registration. 
 
 a. The court may not appoint a professional Guardian to serve as a Guardian unless the 
Guardian has complied with Texas Probate Code Section 697, which requires him to apply annually 
to the clerk for certification. 
 
38. The application must included a sworn statement containing the following information: 
 
 a. educational background and professional experience, 
 
 b. three or more professional references, 
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 c. names of all Wards the person who is or will be serving as Guardian, 
 
 d. the aggregate fair market value of the property of all Wards that are being managed 
by the private professional Guardian, 
 
 e. the private professional's residence, business address, business phone, 
 
 f. whether the person has been removed as a Guardian by a court, or has resigned as a 
Guardian in a particular case, 
 
  i. if so, a description of the same, 
 
 g. A non-refundable filing fee. 
 
39. The term begins on the date that the requirements are met and extends through December 
31st of the initial year.   
 
 a. After the initial year, the term of certification begins on January 1st and ends on 
December 31st.   
 
 b. It must be renewed each December for the following year. 
 
 c. Texas Probate Code Sections 696 through 698 state as follows: 
 

Sec. 696.  Appointment of Private Professional Guardians 
 

A court may not appoint a private professional guardian to serve as a guardian or permit a 
private professional guardian to continue to serve as a guardian under this code if the private 
professional guardian has not complied with the requirements of Section 697 of this code. 
 

Sec. 697.  Registration of Private Professional Guardians 
 
(a)  A private professional guardian must apply annually to the clerk of the county having 
venue over the proceeding for the appointment of a guardian for certification.  The 
application must include a sworn statement containing the following information concerning 
a private professional guardian or a person who represents or plans to represent the interests 
of a ward as a guardian on behalf of the private professional guardian: 
 
(1)  educational background and professional experience; 
 
(2)  three or more professional references; 
 
(3)  the names of all of the wards the private professional guardian or person is or will be 
serving as a guardian; 
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(4)  the aggregate fair market value of the property of all wards that is being or will be 
managed by the private professional guardian or person; 
 
(5)  place of residence, business address, and business telephone number; and 
 
(6)  whether the private professional guardian or person has ever been removed as a 
guardian by the court or resigned as a guardian in a particular case, and, if so, a description 
of the circumstances causing the removal or resignation, and the style of the suit, the docket 
number, and the court having jurisdiction over the proceeding. 
 
(b)  The application must be accompanied by a nonrefundable fee set by the clerk in an 
amount necessary to cover the cost of administering this section. 
 
(c)  The term of the certification begins on the date that the requirements are met and 
extends through December 31 of the initial year.  After the initial year of certification, the 
term of the certification begins on January 1 and ends on December 31 of each year.  A 
renewal application must be completed during December of the year preceding the year for 
which the renewal is requested. 
 
(d)  The clerk shall bring the information received under this section to the judge's attention 
for review.  The judge shall use the information only in determining whether to appoint, 
remove, or continue the appointment of a private professional guardian. 
 

Sec. 698.  Access to Criminal History Records 
 
(a)  The clerk of the county having venue over the proceeding for the appointment of a 
guardian shall obtain criminal history record information that is maintained by the 
Department of Public Safety or the Federal Bureau of Investigation identification division 
relating to a private professional guardian or a person who represents or plans to represent 
the interests of a ward as a guardian on behalf of the private professional guardian. 
 
(b)  The criminal history record information obtained under this section is for the exclusive 
use of the court and is privileged and confidential.  The criminal history record information 
may not be released or otherwise disclosed to any person or agency except on court order or 
consent of the person being investigated.  The clerk may destroy the criminal history 
information records after the records are used for the purposes authorized by this section. 
 
(c)  The court shall use the information obtained under this section only in determining 
whether to appoint, remove, or continue the appointment of a private professional guardian. 
 
(d)  A person commits an offense if the person releases or discloses any information 
received under this section without the authorization prescribed by Subsection (b) of this 
section.  An offense under this subsection is a Class A misdemeanor. 
 
(e)  The clerk may charge a reasonable fee sufficient to recover the costs of obtaining 
criminal history information records authorized by Subsection (a) of this section. 
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40. Qualification of Guardians:  Subpart B Sections699 through 726 govern the qualification, 
bonds and oaths for guardians. 
 
 a. Texas Probate Code Sections 699 through 726 state as follows: 
 

Sec. 699.  How Guardians Qualify 
 

A guardian is deemed to have duly qualified when the guardian has taken and filed the oath 
required under Section 700 of this code, has made the required bond, and has filed it with 
the clerk, and has the bond approved by the judge.  A guardian who is not required to make 
bond, is deemed to have duly qualified when the guardian has taken and filed the required 
oath. 
 

Sec. 700.  Oath of Guardian 
 
The guardian shall take an oath to discharge faithfully the duties of guardian for the person 
or estate, or both, of a ward. 
 

Sec. 701.  Time for Taking Oath and Giving Bond 
 
The oath of a guardian may be taken and subscribed, or the bond of a guardian may be given 
and approved, at any time before the expiration of the 20th day after the date of the order 
granting letters of guardianship, or before the letters have been revoked for a failure to 
qualify within the time allowed.  An oath may be taken before any person authorized to 
administer oaths under the laws of this state. 
 

Sec. 702.  Bond Required of Guardian of the Person or Estate 
 
(a)  Except as provided by Subsections (b) and (c) of this section, a guardian of the person or 
of the estate of a ward is required to give bond. 
 
(b)  A bond is not required to be given by a guardian that is a corporate fiduciary, as defined 
by Section 601(5) of this code 
(b)  A bond is not required to be given by a guardian that is: 
 
(1)  a corporate fiduciary, as defined by Section 601(5) of this code; or 
 
(2)  a guardianship program operated by a county with a population of more than 2.5 
million, according to the most recent federal decennial census. ________________ 
 
(c)  When a will that is made by a surviving parent and is probated in a court in this state 
directs that the guardian appointed in the will serve without bond, the court finding that the 
person is qualified shall issue letters of guardianship of the person to the person named to be 
appointed guardian in the will without requirement of bond.  The court may not waive the 
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requirement of a bond for the guardian of the estate of a ward, regardless of whether a 
surviving parent's will directs the court to waive the bond. 
 
Section 78 of Acts 1995, 74th Leg., Ch. 1039, provides:  The change in law made by this 
Act to Section 702, Texas Probate Code, applies only to a person appointed by a court to 
serve as guardian on or after the effective date of this Act.  A person who is appointed by a 
court to serve as guardian before the effective date of this Act is governed by the law in 
effect immediately before the effective date of this Act, and that law is continued in effect 
for that purpose. 
 

Sec. 703.  Bond of Guardian of the Estate 
 
(a)  Except when bond is not required under this chapter, before being issued letters of 
guardianship of estates, the recipient of letters shall give a bond that is conditioned as 
required by law and that is payable to the judge of the county in which the guardianship 
proceedings are pending or to the judge's successors in office.  A bond of the guardian of the 
estate must have the written approval of either of the judges in the judge's official capacity 
and shall be executed and approved in accordance with Subsections (b)-(q) of this section. 
 
(b)  The judge shall set the penalty of the bond in an amount that is sufficient to protect the 
guardianship and its creditors, as provided by this chapter. 
 
(c)  If a bond is or will be required of a guardian of an estate, the court, before setting the 
penalty of the bond, shall hear evidence and determine: 
 
(1)  the amount of cash on hand and where deposited, and the amount of cash estimated to 
be needed for administrative purposes, including the operation of a business, factory, farm, 
or ranch owned by the guardianship estate, and administrative expenses for one year; 
 
(2)  the revenue anticipated to be received in the succeeding 12 months from dividends, 
interest, rentals, or use of real or personal property belonging to the guardianship estate and 
the aggregate amount of any installments or periodic payments to be collected; 
 
(3)  the estimated value of certificates of stock, bonds, notes, or securities of the ward, the 
name of the depository in which the stocks, bonds, notes, or securities of the ward are held 
for safekeeping, the face value of life insurance or other policies payable to the person on 
whose guardianship administration is sought or to the person's estate, and other personal 
property that is owned by the guardianship, or by a person with a disability; and 
 
(4)  the estimated amount of debts due and owing by the ward. 
 
(d)  The judge shall set the penalty of the bond in an amount equal to the estimated value of 
all personal property belonging to the ward, with an additional amount to cover revenue 
anticipated to be derived during the succeeding 12 months from interest, dividends, 
collectible claims, the aggregate amount of any installments or periodic payments exclusive 
of income derived or to be derived from federal social security payments, and rentals for use 
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of real and personal property, provided that the penalty of the original bond shall be reduced 
in proportion to the amount of cash or value of securities or other assets authorized or 
required to be deposited or placed in safekeeping by court order, or voluntarily made by the 
guardian or by the sureties on the bond of the guardian as provided in Subsections (f) and  
(g) of this section. 
 
(e)  If the court considers it to be in the best interests of the ward, the court may require that 
the guardian and the corporate or personal sureties on the bond of the guardian of the ward 
agree to deposit any or all cash and safekeeping of other assets of the guardianship estate in 
a domestic state or national bank, trust company, savings and loan association, or other 
domestic corporate depository, duly incorporated and qualified to act as a national bank, 
trust company, savings and loan association, or other domestic corporate depository under 
the laws of this state or of the United States, and, if the depository is otherwise proper, the 
court may require the deposit to be made in a manner so as to prevent the withdrawal of the 
money or other assets in the guardianship estate without the written consent of the surety or 
on court order made on the notice to the surety.  An agreement made by a guardian and the 
sureties on the bond of the guardian under this section does not release from liability or 
change the liability of the principal or sureties as established by the terms of the bond. 
 
(f)  Cash, securities, or other personal assets of a ward that a ward is entitled to receive may, 
and if it is deemed by the court in the best interests of the ward shall, be deposited or placed 
in safekeeping in one or more of the depositories described in this section on the terms 
prescribed by the court.  The court in which the guardianship proceeding is pending, on its 
own motion or on written application of the guardian or of any other person interested in the 
ward, may authorize or require additional assets of the guardianship estate then on hand or 
as they accrue during the pendency of the guardianship proceeding to be deposited or held in 
safekeeping as provided by this section.  The amount of the guardian's bond shall be reduced 
in proportion to the cash deposited or the value of the securities or other assets placed in 
safekeeping.  Cash that is deposited, securities or other assets held in safekeeping, or 
portions of the cash, securities, or other assets held in safekeeping may be withdrawn from a 
depository only on court order.  The bond of the guardian shall be increased in proportion to 
the amount of cash or the value of securities or other assets that are authorized to be 
withdrawn. 
 
(g)  In lieu of giving a surety or sureties on a bond that is required of the guardian, or for 
purposes of reducing the amount of the bond, the guardian of an estate may deposit out of 
the guardian's own assets cash or securities that are acceptable to the court with a domestic 
state or national bank, trust company, savings and loan association, or other domestic 
corporate depository or with any other corporate depository approved by the court.  If the 
deposit is otherwise proper, the deposit must be equal in amount or value to the amount of 
the bond required or the bond shall be reduced by the value of assets that are deposited. 
 
(h)  The depository shall issue a receipt for a deposit in lieu of a surety showing the amount 
of cash or, if securities, the amount and description of the securities and agreeing not to 
disburse or deliver the cash or securities except on receipt of a certified copy of an order of 
the court in which the proceeding is pending.  The receipt must be attached to the guardian's 
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bond and be delivered to and filed by the county clerk after the receipt is approved by the 
judge. 
 
(i)  The amount of cash or securities on deposit may be increased or decreased by court 
order from time to time as the interests of the guardianship shall require. 
 
(j)  A cash or security deposit in lieu of a surety on the bond may be withdrawn or released 
only on order of a court that has jurisdiction. 
 
(k)  A creditor has the same rights against the guardian and the deposits as are provided for 
recovery against sureties on a bond. 
 
(l)  The court on its own motion or on written application by the guardian or any other 
person interested in the guardianship may require that the guardian give adequate bond in 
lieu of the deposit or may authorize withdrawal of the deposit and substitution of a bond 
with sureties on the bond.  In either case, the guardian shall file a sworn statement showing 
the condition of the guardianship.  The guardian is subject to removal as in other cases if the 
guardian does not file the sworn statement before the 21st day after the guardian is 
personally served with notice of the filing of the application or before the 21st day after the 
date the court enters its motion.  The deposit may not be released or withdrawn until the 
court is satisfied as to the condition of the guardianship estate, determines the amount of 
bond, and receives and approves the bond. 
 
(m)  On the closing of a guardianship, a deposit or a portion of a deposit that remains on 
hand, whether of the assets of the guardian, the guardianship, or surety, shall be released by 
court order and paid to the person entitled to the assets.  A writ of attachment or garnishment 
does not lie against the deposit except as to claims of creditors of the guardianship being 
administered or of persons interested in the guardianship, including distributees and wards, 
and only if the court has ordered distribution, and only to the extent of the ordered 
distribution. 
 
(n)  The surety on the bond may be an authorized corporate or personal surety. 
 
(o)  When the bond is more than $50,000, the court may require that the bond be signed by 
two or more authorized corporate sureties or by one corporate surety and two or more good 
and sufficient personal sureties.  The guardianship shall pay the cost of a bond with 
corporate sureties. 
 
(p)  If the sureties are natural persons, there may not be less than two sureties, each of whom 
shall make affidavit in the manner prescribed by this chapter.  The judge must be satisfied 
that each surety owns property in this state, over and above that exempt by law, sufficient to 
qualify as a surety as required by law.  Except as otherwise provided by law, only one surety 
is required if the surety is an authorized corporate surety.  A personal surety, instead of 
making an affidavit or creating a lien on specific real estate when an affidavit or lien is 
required, may deposit the personal surety's own cash or securities in the same manner as a 
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guardian in lieu of pledging real property as security, subject to the provisions covering the 
deposits when made by guardians. 
 
(q)  If the guardian is a temporary guardian, the judge shall set the amount of the bond. 
 
(r)  The provisions of this section relating to the deposit of cash and safekeeping of 
securities cover, as far as they may apply, the orders entered by the court when: 
 
(1)  real or personal property of a guardianship has been authorized to be sold or rented; 
 
(2)  money is borrowed from the guardianship; 
 
(3)  real property, or an interest in real property, has been authorized to be leased for mineral 
development or made subject to unitization; 
 
(4)  the general bond has been found insufficient; or 
 
(5)  money is borrowed or invested on behalf of a ward. 
 
(s)  In determining the amount of the bond, the court may not take into account the assets of 
the estate that are placed in a management trust under Subpart N, Part 4, of this code. 
 

Sec. 704.  Form of Bond 
 
The following form, or the same in substance, may be used for the bonds of guardians: 
 
The State of Texas 
"County of _____ 
 
 "Know all men by these presents that we, A. B., as principal, and E. F., as sureties, 
are held and firmly bound to the county judge of the County of ____ and his successors in 
office, in the sum of $______; conditioned that the above bound A. B., who has been 
appointed by the judge of the county as guardian or temporary guardian of the person or of 
the estate, or both, __________, stating in each case whether or not the person is a minor or 
an incapacitated person other than a minor, shall well and truly perform all of the duties 
required of the guardian or temporary guardian of the estate by law under appointment. 
 

Sec. 705.  Bond to be Filed 
 
A bond required under this chapter shall be subscribed by the principals and sureties, and 
shall be filed with the clerk when approved by the court. 
 

Sec. 706.  Bond of Joint Guardians 
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When two or more persons are appointed guardians and are required to give a bond by the 
court or under this chapter, the court may require either a separate bond from each person or 
one joint bond from all of the persons. 
 

Sec. 707.  Bond of Married Persons 
 
When a married person is appointed guardian, the person may jointly execute, with or 
without, the person's spouse, the bond required by law.  The bond shall bind the person's 
separate estate and may bind the person's spouse only if the bond is signed by the spouse. 
Legislative  History:   
 

Sec. 708.  Bond of Married Person Younger Than 18 Years of Age 
 
When a person who is younger than 18 years of age and is or has been married accepts and 
qualifies as guardian, a bond required to be executed by the person shall be as valid and 
binding for all purposes as if the person were of lawful age. 
 

Sec. 708A.  Bond of Guardianship Program 
 
The judge may require a guardianship program that is appointed guardian under this chapter 
to file one bond that: 
 
(1)  meets all the conditions required under this chapter; and 
 
(2)  is in an amount that is sufficient to protect the guardianship and the creditors of the 
guardianship of all of the wards of the guardianship program. 
 

Sec. 709. Affidavit of Personal Surety; Lien on Specific Property 
When Required; Subordination of Lien Authorized 

 
(a)  Before a judge considers a bond with a personal surety, each personal surety shall 
execute an affidavit stating the amount of the surety's assets, reachable by creditors, of a 
value over and above the surety's liabilities.  The total of the surety's worth must be equal to 
at least double the amount of the bond.  The affidavit shall be presented to the judge for the 
judge's consideration and, if approved, shall be attached to and form part of the bond. 
 
(b)  If the judge finds that the estimated value of personal property of the guardianship that 
cannot be deposited or held in safekeeping as provided by this section is such that personal 
sureties cannot be accepted without the creation of a specific lien on the real property of the 
sureties, the judge shall enter an order requiring that each surety designate real property 
owned by the surety in this state subject to execution.  The designated property must be of a 
value over and above all liens and unpaid taxes, equal at least to the amount of the bond, 
giving an adequate legal description of the property, all of which shall be incorporated in an 
affidavit by the surety, approved by the judge, and attached to and form part of the bond.  If 
the surety does not comply with the order, the judge may require that the bond be signed by 
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an authorized corporate surety or by an authorized corporate surety and two or more 
personal sureties. 
 
(c)  If a personal surety who has been required to create a lien on specific real estate desires 
to lease the real property for mineral development, the personal surety may file the surety's 
written application in the court in which the proceeding is pending to request subordination 
of the lien to the proposed lease.  The judge of the court in which the proceeding is pending 
may enter an order granting the application.  A certified copy of an order entered under this 
subsection that is filed and recorded in the deed records of the proper county is sufficient to 
subordinate the lien to the rights of a lessee in the proposed lease. 
 

Sec. 710.  Bond as Lien on Real Property of Surety 
 
When a personal surety is required by the court to create a lien on specific real property as a 
condition of the personal surety's acceptance as surety on a bond, a lien on the surety's real 
property in this state that is described in the affidavit of the surety, and only on the property, 
shall arise as security for the performance of the obligation of the bond.   
 
Before letters are issued to the guardian, the clerk of the court shall mail to the office of the 
county clerk of each county in which any real property set forth in the surety's affidavit is 
located a statement signed by the clerk that gives a sufficient description of the real property, 
the name of the principal and sureties, the amount of the bond, the name of the guardianship, 
and the court in which the bond is given.   
 
The county clerk to whom such statement is sent shall record the statement in the deed 
records of the county.  The recorded statement shall be duly indexed in such a manner that 
the existence and character of a lien may conveniently be determined, and the recording and 
indexing of the statement is constructive notice to a person of the existence of the lien on the 
real property located in the county, effective as of the date of the indexing. 
 

Sec. 711.  When New Bond May be Required 
 
A guardian may be required to give a new bond when: 
 
(1)  one of the sureties on the bond dies, removes beyond the limits of the state, or becomes 
insolvent; 
 
(2)  in the opinion of the court, the sureties on the bond are insufficient; 
 
(3)  in the opinion of the court, the bond is defective; 
 
(4)  the amount of the bond is insufficient; 
 
(5)  one of the sureties petitions the court to be discharged from future liability on the bond; 
or 
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(6)  the bond and the record of the bond has been lost or destroyed. 
 

Sec. 712.  Demand for New Bond by Interested Person 
 
A person interested in a guardianship may allege, on application in writing that is filed with 
the county clerk of the county in which the guardianship proceeding is pending, that the 
guardian's bond is insufficient or defective or has been, with the record of the bond, lost or 
destroyed, and may cause the guardian to be cited to appear and show cause why the 
guardian should not give a new bond. 
 

Sec. 713.  Judge to Require New Bond 
 
When it is made known to a judge that a bond is insufficient or that the bond has, with the 
record of the bond, been lost or destroyed, the judge without delay shall cause the guardian 
to be cited to show cause why the guardian should not give a new bond. 
 

Sec. 714.  Order Requiring New Bond 
 
On the return of a citation ordering a guardian to show cause why the guardian should not 
give a new bond, the judge on the day contained in the return of citation as the day for the 
hearing of the matter, shall proceed to inquire into the sufficiency of the reasons for 
requiring a new bond.  If the judge is satisfied that a new bond should be required, the judge 
shall enter an order to that effect that states the amount of the new bond and the time within 
which the new bond shall be given, which may not be later than 20 days from the date of the 
order issued by the judge under this section. 
 

Sec. 715.  Order Suspends Powers of Guardians 
 
When a guardian is required to give a new bond, the order requiring the bond has the effect 
of suspending the guardian's powers, and the guardian may not pay out any money of the 
guardianship or do any other official act, except to preserve the property of the guardianship, 
until a new bond has been given and approved. 
 

Sec. 716.  Decrease in Amount of Bond 
 
A guardian required to give bond at any time may file with the clerk a written application to 
the court to have the bond reduced.  After an application has been filed by the guardian 
under this section, the clerk shall issue and cause to be posted notice to all persons interested 
in the estate and to a surety on the bond, apprising the persons and surety of the fact and 
nature of the application and of the time at which the judge will hear the application.  The 
judge may permit the filing of a new bond in a reduced amount on the submission of proof 
that a smaller bond than the one in effect will be adequate to meet the requirements of the 
law and protect the guardianship and on the approval of an accounting filed at the time of 
the application. 
 

Sec. 717.  Discharge of Sureties on Execution of New Bond 
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When a new bond has been given and approved, the judge shall enter an order discharging 
the sureties on the former bond from all liability for the future acts of the principal. 
 

Sec. 718.  Release of Sureties Before Guardianship Fully Administered 
 
A surety on the guardian's bond at any time may file with the clerk a petition with the court 
in which the proceeding is pending, praying that the guardian be required to give a new 
bond and that the petitioner be discharged from all liability for the future acts of the 
guardian.  If a petition is filed, the guardian shall be cited to appear and give a new bond. 
 

Sec. 719.  Release of Lien Before Guardianship Fully Administered 
 
If a personal surety who has given a lien on specific real property as security applies to the 
court to have the lien released, the court shall order the release requested if the court is 
satisfied that the bond is sufficient without the lien on the property or if sufficient other real 
or personal property of the surety is substituted on the same terms and conditions required 
for the lien that is to be released.  If the personal surety who requests the release of the lien 
does not offer a lien on other real or personal property and if the court is not satisfied that 
the bond is sufficient without the substitution of other property, the court shall order the 
guardian to appear and give a new bond. 
 

Sec. 720.  Release of Recorded Lien on Surety's Property 
 
A certified copy of the court order that describes the property, releases the lien, and is filed 
with the county clerk and recorded in the deed records of the county in which the property is 
located has the effect of canceling the lien on the property. 
 

Sec. 721.  Revocation of Letters for Failure to Give Bond 
 
If a guardian of a ward fails to give the bond required by the court within the time required 
under this chapter, another person may be appointed guardian of the ward. 
 

Sec. 722.  Guardian Without Bond Required to Give Bond 
 
If a bond is not required of an individual guardian of the estate, a person who has a debt, 
claim, or demand against the guardianship, to the justice of which oath has been made by 
the person, the person's agent or attorney, or any other person interested in the guardianship, 
in person or as the representative of another person, may file a complaint under oath in 
writing in the court in which the guardian was appointed, and the court, after a complaint is 
filed under this section, shall cite the guardian to appear and show cause why the guardian 
should not be required to give bond. 
 

Sec. 723.  Order Requiring Bond 
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On hearing a complaint under Section 722 of this code, if it appears to the court that a 
guardian is wasting, mismanaging, or misapplying the guardianship estate and that a creditor 
may probably lose his debt, or that a person's interest in the guardianship may be diminished 
or lost, the court shall enter an order requiring the guardian to give a bond not later than the 
10th day after the date of the order. 
 

Sec. 724.  Amount of Bond 
 
A bond that is required under Section 723 of this code shall be in an amount that is sufficient 
to protect the guardianship and its creditors.  The bond shall be approved by and payable to 
the judge and shall be conditioned that the guardian will well and truly administer the 
guardianship and that the guardian will not waste, mismanage, or misapply the guardianship 
estate. 
 

Sec. 725.  Failure to Give Bond 
 
If the guardian fails to give the bond required under Section 723 of this code, and the judge 
does not extend the time, the judge, without citation, shall remove the guardian and appoint 
a competent person as guardian of the ward who: 
 
(1)  shall administer the guardianship according to the provisions of a will or law; 
 
(2)  shall take the oath required of a guardian as the case may be before the person enters on 
the administration of the guardianship; and 
 
(3)  shall give bond in the same manner and in the same amount provided in this chapter for 
the issuance of original letters of guardianship. 
 

Sec. 726.  Bonds Not Void on First Recovery 
 
The bond of a guardian is not void on the first recovery, but the bond may be sued on and 
prosecuted from time to time until the whole amount of the bond is recovered. 
 

41. Administration of the Guardianship:  Part 4 Sections 727 through 739 of the Texas 
Probate Code govern the administration phase of a guardianship. Subpart A governs the inventory, 
appraisement and list of claims.  The inventory must be filed within 90 days from the date the 
guardian was qualified unless the court grants an extension. 
 
 a. Sections 727 through 739 of the Texas Probate Code state as follows: 
 

Sec. 727.  Appointment of Appraisers 
 

After letters of guardianship of the estate have been granted and on the application of any 
interested person, or if the court deems it necessary, the court shall appoint at least one but 
not more than three disinterested persons who are citizens of the county in which letters 
were granted to appraise the property of the ward.   
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If the court appoints an appraiser under this section and part of the estate is located in a 
county other than the county in which letters were granted, the court may appoint at least 
one but not more than three disinterested persons who are citizens of the county in which the 
part of the estate is located to appraise the property of the estate located in the county if the 
court considers it necessary to appoint an appraiser. 
 

Sec. 728.  Failure of Appraiser to Serve 
 
If an appraiser appointed under Section 727 of this code fails or refuses to act, the court shall 
remove the appraiser and appoint one or more appraisers. 
 

Sec. 729.  Inventory and Appraisement 
 
(a)  Not later than the 90th day after the date the guardian of the estate qualifies as guardian, 
unless a longer time is granted by the court, the guardian of the estate shall file with the 
clerk of court a verified, full and detailed inventory, in one written instrument, of all the 
property of the ward that has come into the guardian's possession or knowledge.  The 
inventory filed by the guardian under this section must include: 
 
(1)  all real property of the ward that is located in this state; and 
 
(2)  all personal property of the ward wherever located. 
 
(b)  The guardian shall set out in the inventory the guardian's appraisement of the fair market 
value of each item of the property on the date of the grant of letters of guardianship.  If the 
court appoints an appraiser of the estate, the guardian shall determine the fair market value 
of each item of the inventory with the assistance of the appraiser and shall set out in the 
inventory the appraisement made by the appraiser. 
 
(c)  An inventory made under this section must specify what portion of the property is 
separate property and what portion is community property.  If any property is owned in 
common with other persons, the interest owned by the ward shall be shown in the inventory, 
together with the names and relationship, if known, of co-owners. 
 
(d)  The inventory, when approved by the court and duly filed with the clerk of court, is for 
purposes of this chapter the inventory and appraisement of the estate referred to in this 
chapter. 
 
(e)  The court for good cause shown may require the filing of the inventory and 
appraisement at a time not later than the 90th day after the date of qualification of the 
guardian. 
 

Sec. 730.  List of Claims 
 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



The guardian shall make and attach to an inventory under Section 729 of this code a full and 
complete list of all claims due or owing to the ward that must state: 
 
(1)  the name of each person indebted to the ward and the address of the person if known; 
 
(2)  the nature of the debt, whether it is a note, bill, bond, or other written obligation or  
whether it is an account or verbal contract; 
 
(3)  the date of the indebtedness and the date when the debt is or was due; 
 
(4)  the amount of each claim, the rate of interest on each claim, and time for which the 
claim bears interest; and 
 
(5)  what portion of the claim is held in common with others, including the names and the 
relationships of other part owners and the interest of the estate in the claim. 
 

Sec. 731.  Affidavit Attached 
 
The guardian of the estate shall attach to the inventory and list of claims the guardian's 
affidavit subscribed and sworn to before an officer in the county authorized by law to 
administer oaths that the inventory and list of claims are a true and complete statement of 
the property and claims of the estate that have come to the guardian's knowledge. 
 

Sec. 732.  Appraiser Fees 
 
An appraiser appointed by the court is entitled to receive a reasonable fee for the 
performance of the appraiser's duties as an appraiser that are to be paid out of the estate. 
 

Sec. 733.  Court Action 
 
(a)  On return of the inventory, appraisement, and list of claims, the judge shall examine and 
approve or disapprove the inventory, appraisement, or list of claims as follows: 
 
(1)  if the judge approves the inventory, appraisement, and list of claims, the judge shall 
issue an order to that effect; and 
 
(2)  if the judge does not approve the inventory, appraisement, or list of claims, the judge 
shall enter an order to that effect. 
 
(b)  The court order shall require the return of another inventory, appraisement, and list of 
claims, or whichever of them is disapproved, within a time specified in the order but not 
later than 20 days after the date of the order.  The judge may appoint new appraisers if the 
judge deems it necessary. 
 

Sec. 734.  Discovery of Additional Property 
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The guardian of the estate shall promptly file with the clerk of court a verified, full, and 
detailed supplemental inventory and appraisement if property or claims that are not included 
in the inventory come to the guardian's possession or knowledge after the guardian files the 
inventory and appraisement required under Section 729 of this code. 
 

Sec. 735.  Additional Inventory or List of Claims 
 
(a)  On the written complaint of an interested person that property or claims of the estate 
have not been included in the inventory and list of claims filed by the guardian, the guardian 
of an estate shall be cited to appear before the court in which the cause is pending and show 
cause why the guardian should not be required to make and return an additional inventory or 
list of claims, or both. 
 
(b)  After hearing a complaint filed under this section and being satisfied of the truth of the 
complaint, the court shall enter an order requiring the additional inventory or list of claims, 
or both, to be made and returned in like manner as the original inventory, not later than 20 
days after the date of the order, as may be set by the court.  The additional inventory or list 
of claims must include only property or claims that were not inventoried or listed by the 
guardian. 
 

Sec. 736.  Correction When Inventory, Appraisement, 
or List of Claims Erroneous or Unjust 

 
A person interested in an estate who deems an inventory, appraisement, or list of claims 
returned by the guardian erroneous or unjust in any particular form may file a written 
complaint that sets forth and points out the alleged erroneous or unjust items and cause the 
guardian to be cited to appear before the court and show cause why the errors should not be 
corrected.  On the hearing of a complaint filed under this section, if the court is satisfied 
from the evidence that the inventory, appraisement, or list of claims is erroneous or unjust in 
any particular form as alleged in the complaint, the court shall enter an order that specifies 
the erroneous or unjust items and the corrections to be made and that appoints an appraiser 
to make a new appraisement correcting the erroneous or unjust items and requires the return 
of the new appraisement not later than the 20th day after the date of the order.  The court 
may also, on its own motion or on motion of the guardian of the estate, have a new appraisal 
made for the purposes described by this section. 
 

Sec. 737.  Effect of Reappraisement 
 
When a reappraisement is made, returned, and approved by the court, the reappraisement 
stands in place of the original appraisement.  Not more than one reappraisement shall be 
made, but any person interested in the estate may object to the reappraisement before or 
after the reappraisement is approved.  If the court finds that the reappraisement is erroneous 
or unjust, the court shall appraise the property on the basis of the evidence before the court. 
 

Sec. 738.  Failure of Joint Guardians to Return 
an Inventory, Appraisement, and List of Claims 
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If there is more than one qualified guardian of the estate, one or more of the guardians, on 
the neglect of the other guardians, may make and return an inventory and appraisement and 
list of claims.  The guardian so neglecting may not thereafter interfere with the estate or 
have any power over the estate.  The guardian that returns an inventory, appraisement, and 
list of claims has the whole administration, unless, not later than the 60th day after the date 
of return, each of the delinquent guardians assigns to the court in writing and under oath a 
reasonable excuse that the court may deem satisfactory.  If no excuse is filed or if the excuse 
filed by a delinquent guardian is insufficient, the court shall enter an order removing the 
delinquent guardian and revoking the guardian's letters. 
 

Sec. 739.  Use of Inventories, Appraisements, and Lists of Claims as Evidence 
 
All inventories, appraisements, and lists of claims that have been taken, returned, and 
approved in accordance with the law, or the record of an inventory, appraisement, or list of 
claims, or copies of either the originals or the record, duly certified under the seal of the 
county court affixed by the clerk, may be given in evidence in any of the courts of this state 
in any suit by or against the guardian of the estate, but may not be conclusive for or against 
the guardian of the estate if it is shown that any property or claims of the estate are not 
shown in the inventory, appraisement, or list of claims or that the value of the property or 
claims of the estate actually was in excess of the value shown in the appraisement and list of 
claims. 
 

42. Annual Accounts, Reports and Exhibits:  Texas Probate Code Subpart B Section 741 
governs annual accounts.  No later than the 60th day after the expiration of the twelve months from 
the date of qualification, the Guardian must return the annual account. 
 
  a. Section 741 of the Texas Probate Code states as follows: 
 

Annual Accounts Required 
 

(a)  Not later than the 60th day after the expiration of 12 months from the date of 
qualification, unless the court extends that time period, the guardian of the estate of a ward 
shall return to the court an exhibit in writing under oath setting forth a list of all claims 
against the estate that were presented to the guardian within the period covered by the 
account and specifying which claims have been allowed, paid, or rejected by the guardian 
and the date when any claim was rejected and which claims have been the subject of a 
lawsuit and the status of the lawsuit, and showing: 
 
(1)  all property that has come to the guardian's knowledge or into the guardian's possession 
that has not been previously listed or inventoried as property of the ward; 
 
(2)  any changes in the property of the ward that have not been previously reported; 
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(3)  a complete account of receipts and disbursements for the period covered by the account, 
and the source and nature of the receipts and disbursements, with receipts of principal and 
income shown separately; 
 
(4)  a complete, accurate, and detailed description of the property being administered, the 
condition of the property, and the use being made of the property and, if rented, the terms of 
the rental and the price for which the property is being rented; 
 
(5)  the cash balance on hand and the name and location of the depository where the cash 
balance is kept and any other sums of cash in savings accounts or other form, deposited 
subject to court order, and the name and location of the depository of the cash; and 
 
(6)  a detailed description of personal property of the estate, that, with respect to bonds, 
notes, and other securities, includes the names of obligor and obligee, or if payable to bearer, 
so state; the date of issue and maturity; the rate of interest; serial or other identifying 
numbers; in what manner the property is secured; and other data necessary to identify the 
same fully, and how and where held for safekeeping. 
 
(b)  A guardian of the estate shall file annual accounts conforming to the essential 
requirements of those in Subsection (a) of this section as to changes in the assets of the 
estate after rendition of the former account so that the true condition of the estate, with 
respect to money or securities or other property, can be ascertained by the court or by any 
interested person, by adding to the balances forward the receipts, and then subtracting the 
disbursements.  The description of property sufficiently described in an inventory or 
previous account may be by reference to the property. 
 
(c)  The following shall be annexed to all annual accounts of guardians of estates: 
 
(1)  proper vouchers for each item of credit claimed in the account, or, in the absence of a 
voucher, the item must be supported by evidence satisfactory to the court, and original 
vouchers may, on application, be returned to the guardian after approval of the guardian's 
account; 
 
(2)  an official letter from the bank or other depository in which the money on hand of the 
estate or ward is deposited that shows the amounts in general or special deposits; and 
 
(3)  proof of the existence and possession of securities owned by the estate, or shown by the 
accounting, and other assets held by a depository subject to court order, the proof by one of 
the following means: 
 
(A)  an official letter from the bank or other depository that holds the securities or other 
assets for safekeeping; provided, that if the depository is the representative, the official letter 
shall be signed by a representative of the depository other than the depository that verifies 
the account; 
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(B)  a certificate of an authorized representative of the corporation that is the surety on the 
representative's bonds; 
 
(C)  a certificate of the clerk or a deputy clerk of a court of record in this state; or 
 
(D)  an affidavit of any other reputable person designated by the court on request of the 
guardian or other interested party. 
 
(d)  A certificate or affidavit under this section shall be to the effect that the Affiant has 
examined the assets exhibited to the Affiant by the guardian as assets of the estate in which 
the accounting is made, shall describe the assets by reference to the account or otherwise 
sufficiently to identify those assets exhibited, and shall state the time when and the place 
where the assets were exhibited.   
 
Instead of using a certificate or an affidavit, the representative may exhibit the securities to 
the judge of the court who shall endorse on the account, or include in the judge's order with 
respect to the account, a statement that the securities shown to the judge as on hand were in 
fact exhibited to the judge and that those securities exhibited to the judge were the same as 
those shown in the account, or note any variance.  
 
If the securities are exhibited at any place other than where deposited for safekeeping, it 
shall be at the expense and risk of the representative.  The judge may require additional 
evidence as to the existence and custody of the securities and other personal property as in 
the judge's discretion the judge considers proper, and the judge may require the 
representative to exhibit the securities to the judge, or any person designated by the judge, at 
any time at the place where the securities are held for safekeeping. 
 
(e)  The guardian of the estate filing the account shall attach to the account the guardian's 
affidavit that: 
 
(1)  the account contains a correct and complete statement of the matters to which the 
account relates; 
 
(2)  the guardian has paid the bond premium for the next accounting period; 
 
(3)  the guardian has filed all tax returns of the ward due during the accounting period; and 
 
(4)  the guardian has paid all taxes the ward owed during the accounting period, showing: 
 
(A)  the amount of the taxes; 
 
(B)  the date the guardian paid the taxes; and 
 
(C)  the name of the governmental entity to which the guardian paid the taxes. 
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(f)  If the guardian, on the ward's behalf, has not filed a tax return or paid taxes that are due 
on the filing of the account under this section, the guardian of the estate filing the account 
shall attach to the account a description of the taxes and the reasons for the guardian's failure 
to file the return or pay the taxes. 
 
(g)  If the estate produces negligible or fixed income, the court has the power to waive the 
filing of annual accounts, and the court may permit the guardian to receive all income and 
apply it to the support, maintenance, and education of the ward and account to the court for 
income and corpus of the estate when the estate must be closed. 

 
43.  Guardian's Affidavits, including annual account must comply with the following: 
 
1. The affidavit must state the following: 
 
 a. that the Guardian has paid the bond premium for the next accounting period, 
 
 b. the Guardian has filed all tax returns of the Ward due during the accounting period, 
 
 c. the Guardian has paid all taxes the Ward owed during the accounting period,  
 
  i. show the amount of taxes,  
 
  ii. the date in which they were paid,  
 
  iii. the name of the entity to which the taxes were paid, and 
 
  iv. if the Guardian has not filed a tax return, attach a description of the 

taxes and the reasons for not paying the taxes or filing the return. 
 
2. Texas Probate Code Section 742 states as follows: 
 

Action on Annual Accounts 
 

(a)  The rules in this section govern the handling of annual accounts. 
 
(b)  Annual accounts shall be filed with the county clerk, and the filing of the accounts shall 
be noted on the judge's docket. 
 
(c)  Before being considered by the judge, the account must remain on file for 10 days. 
 
(d)  After the expiration of 10 days after the filing of an annual account, the judge shall 
consider the annual account, and may continue the hearing on the account until the judge is 
fully advised as to all items of the account. 
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(e)  An accounting may not be approved unless possession of cash, listed securities, or other 
assets held in safekeeping or on deposit under court order has been proved as required by 
law. 
 
(f)  If an account is found to be incorrect, it shall be corrected.  When corrected to the 
satisfaction of the court, the account shall be approved by a court order, and the court shall 
act with respect to unpaid claims, as follows: 
 
(1)  if it appears from the exhibit, or from other evidence, that the estate is wholly solvent, 
and that the guardian has sufficient funds for the payment of every claim against the estate, 
the court shall order immediate payment made of all claims allowed and approved or 
established by judgment; and 
 
(2)  if it appears from the account, or from other evidence, that the funds on hand are not 
sufficient for the payment of all the claims, or if the estate is insolvent and the guardian has 
any funds on hand, the court shall order the funds to be applied to the payment of all claims 
having a preference in the order of their priority if any claim is still unpaid, and then to the 
payment pro rata of the other claims allowed and approved or established by final judgment, 
taking into consideration also the claims that were presented not later than 12 months after 
the date of the granting of letters of guardianship and those claims that are in suit or on 
which suit may yet be instituted. 

 
44. Reports:  Texas Probate Code Section 743  Reports must be made about the incapacitated 
person. These are similar to an annual report and must be accompanied by a sworn affidavit that 
contains: 
 
1. the Guardian's current name;  
 
2. address, and phone number; and 
 
3. the Ward's current name, address, phone number, age and date of birth. 
 
4. the type of home in which the Ward resides, described as a Ward's own home, nursing 
home, a Guardian's home, foster home, boarding home, relative's home, etc.,  
 
5. length of time the Ward has resided in that home, and  
 
6. if there has been change in the residence within the past year and the reason for the change.   
 
7. the date the Guardian most recently saw the Ward,  
 
8. how frequently the Guardian has seen the Ward in the past year,  
 
9. a statement indicating whether or not the Guardian has possession or control of the Ward's 
estate, 
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10. a statement regarding whether the Ward's mental health has improved, deteriorated or 
remained unchanged,  
 
11. whether the Ward's physical health has improved, deteriorated and a description if there has 
been a change, 
 
12. a statement regarding the regular medical care, and Ward's treatment for evaluation, 
including the names of persons that have provided treatment including: physicians, psychiatrists, 
psychologists, other mental health care providers, dentist, social or other case workers and any other 
individual that has provided treatment.   
 
13. a description of the Ward's activities during the past year, including: 
 
 a. recreational,  
 
 b. educational,  
 
 c. social,  
 
 d. occupational activities, or  
 
 e. if no activities are available, or if the Ward is unable or refuses to participate then a 
statement to that effect, 
 
 f. the Guardian's evaluation of the Ward's living arrangements as excellent, average, or 
below average, including an explanation of the conditions if they are below average, 
 
 g. the Guardian's evaluation on whether the Ward is content or unhappy with the 
Ward's present living arrangements, 
 
 h. the Guardian's evaluation of unmet needs of the Ward, 
 
 i. a statement of whether or not the Guardian's powers should be increased, decreased, 
unaltered, including an explanation if a change is recommended, and 
 
 j. any other additional information that the Guardian desires to share with the court.   
 
 k. If the Ward is deceased, the Guardian shall provide the court with the date and place 
of death in lieu of the above information. 
 
45. Reports of Guardians of the Person 
 
 Sections 743 and 744 of the Texas Probate Code state as follows: 
 

Reports of Guardians of the Person 
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(a)  The guardian of the person of a ward shall return to the court a sworn, written report 
showing each item of receipts and disbursements for the support and maintenance of the 
ward, the education of the ward when necessary, and support and maintenance of the ward's 
dependents, when authorized by order of court.  [Amended by Acts 1995, 74th Leg., Ch. 
1039, Sec. 44.] 
 
(b)  The guardian of the person, whether or not there is a separate guardian of the estate, 
shall submit to the court an annual report by sworn affidavit that contains the following 
information: 
 
(1)  the guardian's current name, address, and phone number; 
 
(2)  the ward's current: 
 
(A)  name, address, and phone number; and 
 
(B)  age and date of birth; 
 
(3)  the type of home in which the ward resides, described as the ward's own; a nursing, 
guardian's, foster, or boarding home; a relative's home, and the ward's relationship to the 
relative; a hospital or medical facility; or other type of residence; 
 
(4)  the length of time the ward has resided in the present home and, if there has been a 
change in the ward's residence in the past year, the reason for the change; 
 
(5)  the date the guardian most recently saw the ward, and how frequently the guardian has 
seen the ward in the past year; 
 
(6)  a statement indicating whether or not the guardian has possession or control of the 
ward's estate; 
 
(7)  the following statements concerning the ward's health during the past year: 
 
(A)  whether the ward's mental health has improved, deteriorated, or remained unchanged, 
and a description if there has been a change; and 
 
(B)  whether the ward's physical health has improved, deteriorated, or remained unchanged, 
and a description if there has been a change; 
 
(8)  a statement concerning whether or not the ward has regular medical care, and the ward's 
treatment or evaluation by any of the following persons during the last year, including the 
name of that person, and the treatment involved: 
 
(A)  a physician; 
 
(B)  a psychiatrist, psychologist, or other mental health care provider; 
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(C)  a dentist; 
 
(D)  a social or other caseworker; or 
 
(E)  another individual who provided treatment; 
 
(9)  a description of the ward's activities during the past year, including recreational, 
educational, social, and occupational activities, or if no activities are available or if the ward 
is unable or has refused to participate in them, a statement to that effect; 
 
(10)  the guardian's evaluation of the ward's living arrangements as excellent, average, or 
below average, including an explanation if the conditions are below average; 
 
(11)  the guardian's evaluation of whether the ward is content or unhappy with the ward's 
living arrangements; 
 
(12)  the guardian's evaluation of unmet needs of the ward; 
 
(13)  a statement of whether or not the guardian's power should be increased, decreased, or 
unaltered, including an explanation if a change is recommended; and 
 
(14)  any additional information the guardian desires to share with the court regarding the 
ward. 
 
(c)  If the ward is deceased, the guardian shall provide the court with the date and place of 
death, if known, in lieu of the information about the ward otherwise required to be provided 
in the annual report. 
 
(d)  Unless the judge is satisfied that the facts stated are true, he shall issue orders as are 
necessary for the best interests of the ward. 
 
(e)  If the judge is satisfied that the facts stated in the report are true, the court shall approve 
the report. [Added by Acts 1995, 74th Leg., Ch. 1039, Sec. 45.] 
 
(f)  The court on the court's own motion may waive the costs and fees related to the filing of 
a report approved under Subsection (e) of this section. [Added by Acts 1995, 74th Leg., Ch. 
1039, Sec. 45.] 
 
(g)  Once each year for the duration of the guardianship, a guardian of the person shall file 
the report that contains the information required by Subsections (a) and (b) of this section.  
Except as provided by Subsection (h) of this section, the report must cover a 12-month 
reporting period that begins on the date the guardian qualifies to serve. [Added by Acts 
1995, 74th Leg., Ch. 1039, Sec. 45.] 
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(h)  The court may change a reporting period for purposes of this section but may not extend 
a reporting period so that it covers more than 12 months. [Added by Acts 1995, 74th Leg., 
Ch. 1039, Sec. 45.] 
 
(i)  Each report is due not later than the 60th day after the date on which the reporting period 
ends. [Added by Acts 1995, 74th Leg., Ch. 1039, Sec. 45.] 
 

Sec. 744.  Penalty for Failure to File Accountings, Exhibits, or Reports 
 
If a guardian fails to file any accounting, exhibit, report of the guardian of the person, or 
other report required by this chapter, any person interested in the estate may, on written 
complaint filed with the clerk of the court, or the court on its own motion, may cause the 
guardian to be cited to appear and show cause why the guardian should not file the account, 
exhibit, or report; and, on hearing, the court may order the guardian to file the account, 
exhibit, or report, and, unless good cause is shown for the failure to file the account, exhibit, 
or report, the court may fine the guardian an amount not to exceed $1,000, revoke the letters 
of the guardian, or fine the guardian an amount not to exceed $1,000 and revoke the letters 
of the guardian. 

 
45. Closing A Guardianship:  Texas Probate Code Section 745-753 discuss the closing of the 
guardianship of the estate, and state what is necessary to close the same.  The guardian must file a 
closing report. 
 

Sections 745 and 753 of the Texas Probate Code state as follows: 
 

Sec. 745.  Closing Guardianships of the Estate 
 
(a)  A guardianship of the estate of a ward is settled and closed when: 
 
(1)  a minor ward dies or becomes an adult by becoming 18 years of age, or by removal of 
disabilities of minority according to the law of this state, or by marriage; 
 
(2)  an incapacitated ward dies, or is decreed as provided by law to have been restored to full 
legal capacity; 
 
(3)  the spouse of a married ward has qualified as survivor in community and the ward owns 
no separate property; 
 
(4)  the estate of a ward becomes exhausted; 
 
(5)  the foreseeable income accruing to a ward or to his estate is so negligible that 
maintaining the guardianship in force would be burdensome; 
 
(6)  all of the assets of the estate have been placed in a management trust under Subpart N, 
Part 4, of this code and the court determines that a guardianship for the ward is no longer 
necessary; or 

PREVIEW  
 
 
 

PLEASE DO NOT COPY 
 
 
 

THIS DOCUMENT 
 
 
 

THANK YOU 
 
 
 

LegalFormsForTexas.Com 



 
(7)  the court determines for any other reason that a guardianship for the ward is no longer 
necessary. 
 
(b)  In a case arising under Subsection (a)(5) of this section, the court may authorize the 
income to be paid to a parent, or other person who has acted as guardian of the ward, to 
assist in the maintenance of the ward and without liability to account to the court for the 
income. 
 
(c)  When the estate of a minor ward consists only of cash or cash equivalents in an amount 
of $100,000 or less, the guardianship of the estate may be terminated and the assets paid to 
the county clerk of the county in which the guardianship proceeding is pending, and the 
clerk shall manage the funds as provided by Section 887 of this code. 
 
(d)  In the settlement and closing of a guardianship, the court may appoint an attorney ad 
litem to represent the interests of the ward, and may allow the attorney reasonable 
compensation for services provided by the attorney out of the ward's estate. 
 

Sec. 746.  Payment of Funeral Expenses and Other Debts 
 
Notwithstanding Section 745 of this code, before the guardianship of a person or estate of a 
ward is closed on the death of a ward, the guardian, subject to the approval of the court, may 
make all funeral arrangements, pay for the funeral expenses out of the estate of the deceased 
ward, and pay all other debts out of the estate.  If a personal representative of the estate of a 
deceased ward is appointed, the court shall on the written complaint of the personal 
representative cause the guardian to be cited to appear and present a final account as 
provided in Section 749 of this code. 
 

Sec. 747.  Termination of Guardianship of the Person 
 
(a)  When the guardianship of an incapacitated person is settled and closed as provided by 
Section 745 of this code, the guardian of the person shall deliver all property of the ward in 
the possession or control of the guardian to the emancipated ward or other person entitled to 
the property.  If the ward is deceased, the guardian shall deliver the property to the personal 
representative of the deceased ward's estate or other person entitled to the property. 
 
(b)  If there is no property of the ward in the possession or control of the guardian of the 
person, the guardian shall file with the court a sworn affidavit that states the reason the 
guardianship was terminated and to whom the property of the ward in the guardian's 
possession was delivered.  The judge may issue orders as necessary for the best interests of 
the ward or of the estate of a deceased ward.  This section does not discharge a guardian of 
the person from liability for breach of the guardian's fiduciary duties. 
 

Sec. 748.  Payment by Guardian of Taxes or Expenses 
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Notwithstanding any other provision of this chapter, a probate court in which proceedings to 
declare heirship are maintained may order the payment by the guardian of any and all taxes 
or expenses of administering the estate and may order the sale of properties in the ward's 
estate, when necessary, for the purpose of paying the taxes or expenses of administering the 
estate or for the purpose of distributing the estate among the heirs. 
 

Sec. 749.  Account for Final Settlement of Estates of Wards 
 
When a guardianship of the estate is settled and closed, the guardian shall present to the 
court the guardian's verified account for final settlement.  In the account it shall be sufficient 
to refer to the inventory without describing each item of property in detail and to refer to and 
adopt any and all guardianship proceedings that concern sales, renting or hiring, leasing for 
mineral development, or any other transaction on behalf of the guardianship estate, 
including an exhibit, account, or voucher previously filed and approved, without restating 
the particular items.  Each final account shall be accompanied by proper vouchers in support 
of each item not already accounted for and shall show, either by reference to any 
proceedings authorized above or by statement of the facts: 
 
(1)  the property, rents, revenues, and profits received by the guardian, and belonging to the 
ward, during the term of the guardianship; 
 
(2)  the disposition made of the property, rents, revenues, and profits; 
 
(3)  the expenses and debts against the estate that remain unpaid, if any; 
 
(4)  the property of the estate that remains in the hands of the guardian, if any; and 
 
(5)  other facts as appear necessary to a full and definite understanding of the exact 
condition of the guardianship. 
 

Sec. 750.  Procedure in Case of Neglect or Failure to File Final Account or Report 
 
(a)  If a guardian charged with the duty of filing a final account or report fails or neglects so 
to do at the proper time, the court may, on the court's own motion, or on the written 
complaint of the emancipated ward or anyone interested in the ward or the ward's estate, 
shall cause the guardian to be cited to appear and present the account or report within the 
time specified in the citation. 
 
(b)  If a written complaint has not been filed by anyone interested in the guardianship of a 
person or estate of a minor or deceased ward, the court may, on or after the third anniversary 
after the date of the death of the ward or after the date the minor reaches the age of majority, 
remove the estate from the court's active docket without a final accounting and without 
appointing a successor personal representative. 
 
(c)  If a complaint has not been filed by anyone interested in the estate of a ward whose 
whereabouts are unknown to the court, the court may, on or after the fourth anniversary after 
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the ward's whereabouts became unknown to the court, remove the estate from the court's 
active docket without a final accounting and without appointing a successor personal 
representative. 
 

Sec. 751.  Citation on Presentation of Account for Final Settlement 
 
(a)  On the filing of an account for final settlement by a guardian of the estate of a ward, 
citation must contain a statement that the final account has been filed, the time and place 
when it will be considered by the court, and a statement requiring the person cited to appear 
and contest the final account if the person determines it is proper.  The county clerk shall 
issue the citation to the following persons and in the manner provided by this section. 
 
(b)  If a ward is a living resident of this state who is 14 years of age or older, and the ward's 
residence is known, the ward shall be cited by personal service, unless the ward, in person or 
by attorney, by writing filed with the clerk, waives the issuance and personal service of 
citation. 
 
(c)  If one who has been a ward is deceased, the ward's executor or administrator, if one has 
been appointed, shall be personally served, but no service is required if the executor or 
administrator is the same person as the guardian. 
 
(d)  If a ward's residence is unknown, or if the ward is a nonresident of this state, or if the 
ward is deceased and no representative of the ward's estate has been appointed and qualified 
in this state, the citation to the ward or to the ward's estate shall be by publication, unless the 
court by written order directs citation by posting. 
 
(e)  If the court deems further additional notice necessary, it shall require the additional 
notice by written order.  In its discretion, the court may allow the waiver of notice of an 
account for final settlement in a guardianship proceeding. 
 

Sec. 752.  Court Action 
 
(a)  On being satisfied that citation has been duly served on all persons interested in the 
estate, the court shall examine the account for final settlement and the vouchers 
accompanying the account.  After hearing all exceptions or objections to the account and 
evidence in support of or against the account, the court shall audit and settle the same, and 
restate it if that is necessary. 
 
(b)  On final settlement of an estate, if there is any part of the estate remaining in the hands 
of the guardian, the court shall order that it be delivered, in case of a ward, to the ward, or in 
the case of a deceased ward, to the personal representative of the deceased ward's estate if 
one has been appointed, or to any other person legally entitled to the estate. 
 
(c)  If on final settlement of an estate there is no part of the estate remaining in the hands of 
the guardian, the court shall discharge the guardian from the guardian's trust and order the 
estate closed. 
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(d)  When the guardian of an estate has fully administered the estate in accordance with this 
chapter and the orders of the court and the guardian's final account has been approved, and 
the guardian has delivered all of the estate remaining in the guardian's hands to any person 
entitled to receive the estate, the court shall enter an order discharging the guardian from the 
guardian's trust, and declaring the estate closed. 
 

Sec. 753.  Money Becoming Due Pending Final Discharge 
 
Money or any other thing of value falling due to the estate or ward while the account for 
final settlement is pending, other than money or any other thing of value held under Section 
703(c) of this code, until the order of final discharge of the guardian is entered in the 
minutes of the court, may be paid, delivered, or tendered to the emancipated ward, the 
guardian, or the personal representative of the deceased ward's estate, who shall issue a 
receipt for the money or other thing of value, and the obligor or payor shall be discharged of 
the obligation for all purposes. 
 

Sec. 754.  Inheritance Taxes Must be Paid 
 
If the guardian has been ordered to make payment of inheritance taxes under this code, an 
estate of a deceased ward may not be closed unless the final account shows and the court 
finds that all inheritance taxes due and owing to this state with respect to all interests and 
properties passing through the hands of the guardian have been paid. 
 

Sec. 755.  Appointment of Attorney to Represent Ward 
 
When the ward is dead and there is no executor or administrator of the ward's estate, or 
when the ward is a nonresident, or the ward's residence is unknown, the court may appoint 
an attorney ad litem to represent the interest of the ward in the final settlement with the 
guardian, and shall allow the attorney reasonable compensation out of the ward's estate for 
any services provided by the attorney. 

 
Sec. 756.  Offsets, Credits, and Bad Debts 

 
In the settlement of any of the accounts of the guardian of an estate, all debts due the estate 
that the court is satisfied could not have been collected by due diligence, and that have not 
been collected, shall be excluded from the computation. 
 

Sec. 757.  Accounting for Labor or Services of a Ward 
 
The guardian of a ward shall account for the reasonable value of the labor or services of the 
ward of the guardian, or the proceeds of the labor or services, if the labor or services have 
been rendered by the ward, but the guardian is entitled to reasonable credits for the board, 
clothing, and maintenance of the ward. 
 

Sec. 758.  Procedure if Representative Fails to Deliver Estate 
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If a guardian, on final settlement or termination of the guardianship of the estate, neglects to 
deliver to the person entitled when legally demanded any portion of the estate or any funds 
or money in the hands of the guardian ordered to be delivered, a person entitled to the estate, 
funds, or money may file with the clerk of the court a written complaint alleging the fact of 
the guardian's neglect, the date of the person's demand, and other relevant facts.   
 
After the person files a complaint under this section, the clerk shall issue a citation to be 
served personally on the guardian, appraising the guardian of the complaint and citing the 
guardian to appear before the court and answer, if the guardian desires, at the time 
designated in the citation.  
 

If at the hearing the court finds that the citation was duly served and returned and that the guardian 
is guilty of the neglect charged, the court shall enter an order to that effect, and the guardian shall be 
liable to the person who filed the complaint in damages at the rate of 10 percent of the amount or 
appraised value of the money or estate withheld, per month, for each month or fraction of a month 
that the estate or money of a guardianship of the estate, or on termination of guardianship of the 
person, or funds is or has been withheld by the guardian after the date of demand, which damages 
may be recovered in any court of competent jurisdiction. 
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