Certificate of Formation for eRDEV/ I EW

A close corporation is a domestic carpo

The Texas Business Organizations Code permits the corporation to be managed as a partnership
while enjoying the benefits of a corporation, for example, limited liability.

The principal advantage of a close corporation is that it allows the corporation to operate without
required formalities such as notice of meetings, corporate resolutions, and board of director
meetings. Shareholders of electing corporations thus have much more flexibility and are not
shackled to prescribed forms. For instance, management of the business may be done with or
without a board of directors.

P EASE-DO-NOTF-COPY-

corpora

Close corporations may be managed by a board of directors in the same manner as an ordinary
corporation or in the way stated in the Certificate of Formation, or as stated in a shareholder's
agreement.

If the close corporation is not managed by a board of directors, then the names & addresses then
the Certificate of Formation must set forth the names & addresses of the persons who will
perform the functions of the initial board of directors. When the corporation commences
business pursuant to a shareholder's agreement, it should file a statement of operation as a close

corporation with crefa, Statag offieg. Zhls statengent ey by an officer
and contain: r D U
a. the name of the corporation,

b. a statement that it is being operated & its business is being conducted under the

terms of a shareholder's agreement made pursuant to the Texas Close Corporation Law,
and the date when the corporation commenced business. File the original and a copy of
the statement along with the filing fee in the Secretary of State's office.

7. The initial capitalization of $1000 has been eliminated in the statutes,

8. Statutes provide that niGtrapsmassi y Re ujilj cafry out corporate
functions. This includes no CH reN mee' g igreflective of the expanded
use of teleconferencing, intérnet conhferertcingfcdmmunication;and TaCsimiles. This should be

addressed in the Certificate of Formation for these areas by either including them as authorized
options or not including them.

When using electronic transmissions for notice, it must be with the approval of the
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When the corporatiqaegaiyesaiqmaji clgonyc transmission, as in voting
and proxies, the co;pm%:ﬁ accompanying the electronic
transmission there is infdrm h€reb orporation can authenticate the
identity of the sender.

The use of electronic transmission for meetings will still require that the minutes of
the meetings can be reduced to written form.

PLEASE DO NOT COPY
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1. After selection of a coertRw‘E\thstEWg a corporation is to prepare

the Certificate of Formation.

2. The Texas Business Corporation Code (BOC) sections 3.005 through 3.007 sets forth the
minimal information that must be contained in the Certificate which must then be signed by the
Organizers.

a. See titles 1 and 2 of the Texas Business Corporations Code (BOC) for general
information about profit corporations; see Title 1 Chapter 3, subchapter A of the BOC for the
required provisions for the Certificate of Formation. Note the form used to be called Articles of
Incorporation; that term has been replaced with the passage of the BOC which became effective

. PLEASE DO NQT COPY

formerly known as articles of incorporation.

a. If the corporation is a profit as opposed to a non profit corporation, the same is
governed by titles 1 and 2 of the Texas Business Organizations Code (BOC).

b. See title 1, chapter 3, subchapter A, of the BOC; it sets forth the provisions
required or permitted to be contained in the certificate of formation.

The Texas secretary of state's office does not require the corporation to list the

cbrporatlon S busl dre ha cate or ot ther states
require the addres qln H; i @ or Hi ?EM

a. If the address is listed in the certificate and the corporation changes its address,
the corporation may have to amend its certificate to reflect the change of address.

5. Major decisions that must be made before the filing of Certificate of Formation are:

a. The name of the corporation. The attorney should check with the Secretary of
State's office to ascertain if the desired corporate name is available.

b. The duration. A corporation may exist perpetually unless its duration is provided

for otherwise in the certlfTH‘nKNKn Qu
C. The purpose tladse "UhlesS the e reaso ontrary, a clause

authorizing the "transaction of any and all lawful business" is preferred. In addition, a specific
purpose clause identifying the business proposed to be done is recommended. Not only does
such a provision "customize" the Certificate but it also removes any question as to whether the
named purpose is contemplated.

lbgat=armak-arlexas.Ciom::



Par value is usually a CPRﬁy lﬁw Formation must specify
whether shares have a par val ar res are to have a par value, the

Certificate must specify the chosen value. Par value is the minimum price to be paid for shares
purchased from the corporation.

To the extent the corporation does not actually receive the par value of each share issued,
the "underpaid™ shares are assessable for the difference by the corporation or its creditors.
Shares without par value or with low (1 cent or 10 cent or $1) par value are recommended, to
allow the maximum flexibility in setting the offering price. Shares can be issued (and usually
are) for more than par value. Where the issue price is above par value, the shares so issued are
assessable until all of the issue price (not just the par value) has been received.

cannot be the corporation bemg mcorporated the corporatlon cannot be |ts own reglstered agent.

f. The street address of the initial registered office, which must be the business
office of the designated registered agent where service of process may be personally served on
the entity’s registered agent during normal business hours and the name of the initial registered
agent.

The registered office is the official "address™ at which a representative of the corporation,
the registered agent, can be reached. The state generally sends all official communications (for

example, franchi e gagis t is also the
person authorized F H } ﬁg@ﬁm EN ecfjon 5.201 of the
BOC for statutory TeferenCe se Vi here personal
service cannot be obtained.

The registered office is not required to be the entity’s principal place of business.

If the registered agent or office address changes, file a change of address with the
secretary of state’s office. File the change within 30 days of the new agent’s appointment or
move to then new address. Failure to maintain a registered agent and office may result in the
involuntary termination of the corporation.

The penalty for th et fil f registered office or
registered agent with the se H AN % :hﬁgy o :U1 802.

g. The number of initial directors and their respective names and addresses. There
must be at least one director. A director must be a natural person and not a corporation or trust.
The director does not have to be a Texas resident. The number of directors can be changed after
incorporation in the manner provided in the bylaws.

t-egalormsteriexas:Gam,



individual over 18 years of age e oragi it ere must be at least one
Organizer, and the Organizer HFS%EEM{?EW attorney for purposes of
convenience acts as the OrganiZer. Th Si rpordation Code (BOC) section 3.004
sets forth requirements for the organizer.

I. A provision regarding preemptive rights. Effective September 1, 2003, Texas law
defaults to a denial of pre-emptive rights, consequently the certificate of formation should state
whether or not pre-emptive rights are given or denied.

Preemptive rights in effect grant existing shareholders of a corporation the right to
purchase any additional shares issued by the corporation. The rights are equivalent to a "right-
of-first-refusal.” Without such rights, a shareholder may find his percentage of ownership

involungagilyg dil by joribeof thaboged, In gloselykel POLALONS=RI iverights
are impgrél in Eﬁsgs IMbliily h{ld CW
preemptive mp C d are customari nied.

Without a compelling reason to the contrary, most attorneys deny preemptive rights.
J. A provision granting or denying cumulative voting in the election of directors.

"Cumulative voting" makes minority representation on the board of directors more likely
by allowing a minority shareholder to cast as many votes as the number of shares he or she owns
multiplied by the number of positions to be filled, and to distribute his or her votes among as
many (or as few) candidates as he or she wishes. With "straight” or "non-cumulative” voting, a

majority of shar de ir s. &{fegtiye Se be : aw defaults to a
denial of cumulatiie : i ﬁ i M
k. Tax considerations:

1. The corporation must comply with federal income tax laws, file income tax
returns, etc and obtain a federal employer identification number EIN. Call 800.829.3676 or visit
the IRS website at www.irs.gov for more information.

m. Texas corporations are subject to the Texas Franchise tax. Contact the Texas
Comptroller of Public Accounts for questions or assistance with franchise tax issues. Call
800.252.1381.

n. A provision Fr HnAN %icM@ and for insurance for

such indemnification.

0. Provisions electing statutory "close corporation™ status and shareholder
management or any other provisions which may be regulated by shareholder agreement in a
statutory close corporation.

«oegatt-ormst-ortexasom..,
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stock only), preemptive rights, \Y ing prahgailiqn, jssyance of stock, name and
address of registered office andﬁ . ﬁﬁ\lﬂr‘c , me of the Organizer.

6. The initial capitalization of $1000 has been eliminated in the statutes.
7. The filing fee for forming a new corporation is $300.
8. The form, if mailed must be submitted in duplicate along with the filing fee.

a. The form may be mailed to P.O. Box 13697, Austin, Texas 78711-3697; faxed to
(512) 463-5709; or delivered in person to the James Earl Rudder Office Building, 1019 Brazos,
Austin, Texas 78701.

transmig?)rl—If EAS Esm @ Nt EIo-r'm@ @@My the

C. On filing the document, the secretary of state will return the appropriate evidence
of filing to the submitter together with a file-stamped copy of the document, if a duplicate copy
was provided as instructed.

0. The organizer must sign the certificate.

a. A person commits an offense under section 4.008 of the BOC if the person signs
or directs the filing of a filing instrument the person knows is materially false with the intent that

the instrument b jyere se ryaf st figng. T e ass A
misdemeanor unlegs t ri; 'ntﬁ or gef t ,Nic case the offense

is a state jail felony.

b. Certificate of Formation no longer require the Organizer's signature to be
notarized.

THANK YOU
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Form: Certificate of FormatiPcRJEJValicEW

CERTIFICATE OF FORMATION
FOR -PROFIT CORPORATION

CLOSE CORPORATION

[CORPORATION'S NAME]

This space reserved for SOS office use

. PLEASE.DONQT COPY.

[Corporation's Name. The name must contain the one of the following: Company, Corporation,
Incorporated or an abbreviation of the words i.e. Inc. or Co.].

2. DURATION

2.1  The period its duration is perpetual [or such other duration such as a stated number of

years].

3. PURPOSES

. e TS DOGIMENT
any or all lawful b SS orpertio Texas including

but not limited to the following:

e transaction of

a. To carry on any business or any other legal or lawful activity to that the

Board of Directors may decide.

b. To acquire, own, use, convey and otherwise dispose of and deal in real

property or any interest therein.

C. To manufacture, buy, sell and generally deal in goods, wares and
merchandi ]verl/ CESS &dl KptlY) Qe and personal and tangible.
: ob ntrsell, tu le, distribute, repair and

service any and all products or services in which the company desires to engage.

e. To do such other things as are incidental to the foregoing or desirable in
order to accomplish the purpose for which the corporation was formed.

L egalbarmsioriFexas-:Com:-




3.2 The foregoing shall be ect d powers, and enumeration
thereof shall not be held to IlmP i’?E ers hereafter conferred on this
i ate of Te

corporation by the laws of the

3.3 The corporation may in its bylaws confer powers, not in conflict with law, upon its
directors in addition to the foregoing and in addition to the powers and authorities expressly
conferred upon them by statute.

4. AUTHORIZED SHARES

4.1  The total number of shares which the corporation has authority to issue is [amount and
par or no par, i.e. 100,000 shares at a par value of one dollar per share].

PLEASEBOWNOT COPY

5.1  The shareholders of this corporation shall [have or not have] the preemptive right to
subscribe to any and all issues of shares and securities of this corporation.

6. CUMULATIVE VOTING
6.1  The shareholders [shall or shall not] have the right of cumulative voting.

7. CLOSE CORPORATION STATUS

7.1 This cor iQn igaglgse cogaqratian as dafiged bythegl usy rganizations
« THISDOCUMEN

a. No shares and no securities evidencing the right to acquire shares shall be issued
by means of public offering, solicitation or advertisement.

b. All the corporation’s shares and securities shall be subject to restrictions on
transfer as permitted by the Texas Business Organizations Code.

C. Only employees of this corporation may acquire its shares.

d. All issued shares, excluding treasury shares, and all issued securities evidencing

the right to acquire shares cogpogatiqn spall hg held of reaQrd bygno more than [number of
persons] persons in the agg gaie.—l A 6

e.  Each holder of common stock of this corporation shall have the first right, subject to
reasonable adjustments to avoid the issue of fractional shares, to purchase shares of common
stock of this corporation that may hereafter from time to time be issued whether or not presently
authorized, including treasury shares of the corporation, in the ratio that the number of shares of

comm tock he or ds at the time of thea.issue b o0 the total numb shares of
pegali-e Frmisk-orhexas-Conr



for the stock preempted within gaigt ) fropngh ili a notice in writing from the
corporation inviting him or her S vnl‘
8. MANAGEMENT

8.1  Subject to the corporation remaining a close corporation, the business and affairs of the
corporation shall be managed by the shareholders of the corporation who shall also constitute its
board of directors. The name(s) and address(es) of the person(s) who have subscribed for shares
to be issued by the close corporation and who will perform the functions of the initial board of
directors is (are): [specify].

9. AMENDMENTS & MERGERS

holdersE h&%ﬁce eIN"Ta“V@"P mfsento

a. Amend the Certificate of Formation so as to (i) create, (ii) increase or decrease the
authorized number of, or (iii) change the designations, preferences, qualifications, limitations,
restrictions, or special or relative rights of the shares.

b. Merge or consolidate with or into any other corporation, or sell, lease or convey

all or substantially all of its property and assets, or voluntarily dissolve, liquidate or wind up its
affairs.

oS DOCUMENT

Issue or sell shares including the authorized, but unissued or treasury shares to
any one Who is not an employee of the corporation.

10. REGISTERED AGENT AND ADDRESS
10.1 The name of the corporation's initial Registered Agent is:

[Name]. [If the registered agent is not an individual but is a corporation or other entity state the
type of entity]

10.2 The address of the ration'sini aI is ess. State a street,
building or rural route. Do o A ‘ t s@fficient to satisfy the
service of process requirem

INITIAL DIRECTORS

11.1  The number of directors constituting the initial board of directors is [Number of

Directgrs] and the names aﬁddress%f!.the persons who gra to serve as
initial fire r@t e afne eifsuc
s froE OO E S exXas: ot



[Names and Addresses of DII’GIP REPV I VEW

. INDEMNIFICATION
12.1  The corporation shall indemnify every director or officer, his or her heirs, executors and
administrators, against expenses actually and reasonably incurred by him or her, as well as any
amount paid upon a judgment, in connection with any action, suit or proceeding, civil or
criminal, to which he or she may be made a party to by reason of having been a director or
officer of the corporation.
12.2  This indemnification is being given since the directors will be requested to act by the
12.3 he ati afrTot c@e Mnght to WQVQNB)Xy be
entitled.
13. SUPPLEMENTAL PROVISIONS
13.1  No contract or other transaction between the corporation and any other corporation shall
be affected by the fact that one or more of the directors or officers of this corporation is
interested in or is a director or officer of such other corporation.
14. DATE THE FILING IS EFFECTIVE
14.1  This docu -rrle_’jobe*rleﬁ (@ he WWM ﬁ etary of state, at
a later date, which fr e dale ni e following date
, upon the occurrence of a future event or fact, other than the passage of time or
The following event or fact will cause the document to take effect in the manner described
below:]
15. ORGANIZER
15.1 The name and address of the Organizer is [name and address of Organizer].

For the purpose of forming a corporation under the Iaws of the State of Texas, |, the undersigned
Organizer of this corpora ve is rt grqiationgsubject to the penalties
imposed by law for the sub HA ‘ t ifstrument on

Organizer
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Fax filing & original mgnatuP
1. The Secretary of State’ ofﬂREM Ia E{)S/fséimile machine for the receipt

of documents and messages.
2. The Secretary of State’s fax number is (512) 463-5709.
3. If a document is to be submitted to the office by facsimile transmission, it requires either

the simultaneous receipt of the filing fee, or the delivery of any applicable fees by the close of
the same business day.

If the applicable fees are not received on the same date as the transmission, the document

"“BUEASE DO NOT COPY

THIS DOCUMENT

THANK YOU

|_egalFormsForTexas.Com



Payment of filing fees
1. Filing fees are set forth ESBwEMOIﬂEeWSineSS Organizations Code

(BOC) Filing fees may be paid by personal check, firm check, a client’s check, cashier’s check,
money order, credit card, or debit system account. When filing documents by facsimile
transmission, fees may be paid by credit card so that the fees will be paid on the same date as the
transmission. The Secretary of State’s office does not accept cash.

2. Credit card charges. The Secretary of State’s office accepts Visa and MasterCard credit
cards. The fees are subject to a transaction charge of 2.7% of total fees incurred. The 2.7%
processing cost fee is subject to change and should be verified on a regular basis to see if fee has
increased.

3. P ansges @ﬁes@ C;Nﬂ;cti‘n. T@Pa ents by
credit card, d crett payTrent Torm mustbe™sent With the=tranStmisSion, ot submit

the following information along in writing. This can be included in the facsimile transmission.:

a. The credit card to be used
b. The account number,
C. The expiration date,

d. The signature of the card holder,

o oS HOCUMENT

f. Fees paid by credit card are subject to a statutorily authorized convenience fee of 2.7
percent of the total fees.

When submitting a filing instrument by fax, credit card information must accompany the
transmission

Expedited Processing
A cover letter or cover sheet should accompany the filing instrument or order request and provide a
daytime phone number an tact pamg. The goyer gnust specifically reguest expedited processing.
The document/order request iHr S %of Si @n business day following
the day of receipt. Expedited“pratessifig isTiot ided fortragermark®@bcuments.

Expedited Processing Fee per document 25.00
Expedited Processing Fee per certified copy/certificate of status or fact 10.00

seegathormskorlexastom:



system account established betwagen t agpdi d thegfinancial institution under
contract with the Secretary of ﬁ ?EJV

5. Texas Secretary of State  SOS Direct

Online access to the business entity and UCC databases is available through SOS Direct . The fees
associated with an SOS Direct account are the fees imposed for a document filing, for copies and
certificates ordered, and inquiries submitted.

The cost of an inquiry is $1.00 per name searched. The $1.00 fee is not charged when the search is

made when ordering copies/certificates or when making a document filing. There are no monthly
subscription fees. For more information, call (512) 475-2755 or visit the SOS web site at

""PLEASE DO NOT COPY
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Payment of filing fees and fa R
1. Facsimile filings are now acCep EMJpﬁeWIing fees by credit cards. See

the above sections for a discussion of the Secretary of State filing procedures, fees, and forms:

2, The following form may be used to pay fees by a credit card.

PLEASE DO NOT COPY

THIS DOCUMENT
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R AR PVER O PrLY/A/

ASE PRINT OR TYPE)

Cardholder Name:

Address:

City : State: Zip:
Phone No.: () Fax No.: ()

TYPE DOCUMENT TO BE FILED: ENTITY NAME(s):

SHIPT%[FE i

(Additional charge of $25 for expedited service)

SELECT PAYMENT TYPE AND PROVIDE REQUESTED INFORMATION

Charge to: Secretary of State Client ID No.: (if applicable)

Charge to: []VISA® [] MasterCard® [] Discover® Charge to: [ ] LegalEases

* Fees paid by credit card_are subj i * For information about LegalEases, call 1-800-253-5749

CardNo.. - - - CardNo.: 500679- - -

Expiration Date: / (MO/YR) Client No.: Case No.:

Signature: Signature:
AMOUNT BATCH
NUMBER:
FILING FEE

s HHANK Y OU

HANDLING FEE

TOTAL AMOUNT $

|_egalFormsForTexas.Com



Filing letter to secretary of st SP
1. The filing letter accom me! th; E\! ! Mlong with the required filing

fee.

2. These are collectively sent to the Secretary of State's office. Filing fees for the Certificate
of Formation must be paid at the time the Certificate are filed.

3. For an additional fee, the Secretary of State's office will afford the Certificate special
handling which expedites the incorporation process.

The fee generally assures that the Certificate are filed the same day, that they are received

“PEEASE DO NOT COPY

THIS DOCUMENT

THANK YOU

|_egalFormsForTexas.Com



Form: Filing letter to secretaﬁ)ﬁtE I EW

Office of the Secretary of State of Texas

Statutory Filings Division

Corporations Section

Special Handling

P.O. Box 13697

Austin, Texas 78711-3697

Dear Intake Division:

- PLEASE-DONOT-CORY-
corporation k f t orfiling e i.c. $300TTronT the aniZer in the réquired
amount for the filing fees.

[Add, if desired: I have also enclosed a check for $25 to cover the costs for special handling.]

Your expeditious cooperation is appreciated. Thank you in advance for your assistance and
cooperation.

Very truly yours

THIS BOQEGUMENT

THANK YOU
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