
Information & Instructions:  Software production and distribution agreement 
 
1. The following form may be used to govern the rights and obligations between a 
software license and the party that handles the duplication, diskettes, distribution and 
mailing of software orders from the Licensor's dealers. 
 
Software production and distribution agreement 
 

SOFTWARE PRODUCTION AND DISTRIBUTION AGREEMENT 
 
This Agreement is effective on  ___________________, between [name of party], a Texas 
corporation ("Distributor") with its principal office in [address], and [name of other party] 
("Licensor"), a Texas corporation with its principal office at [address], Texas. 
 
Distributor wishes to obtain the right to handle the diskette duplication, packaging, and 
distribution of software known as [Name]; and 
 
Licensor desires to utilize Distributor's services in connection with the diskette duplication, 
packaging, and distribution of [name of software]; 
 
Now, therefore, the parties, in reliance on and in consideration of the mutual promises and 
conditions contained in this Agreement, do hereby agree as follows: 
 

1. DEFINITIONS 
 
1.1 Software means the computer software program known as [Name] developed by 
Licensor as it presently exists or may be enhanced or modified during the term of this 
Agreement.  The software consists of [describe software and its uses].  The parties 
acknowledge that some typographical and/or grammatical errors may exist in the 
documentation, however, these errors shall not be considered errors or defects in the 
software. 
 
1.2 "Distributor" includes any and all agents, employees, independent contractors of 
Distributor or any other business entity used to produce and distribute the software. 
 
1.3 "Dealers" are persons who, under agreements with Licensor, engage in the retail 
sales of the Software to Users. 
 
1.4 "Users" are persons, firms, corporations or entities that lease or purchase the 
software subject to this Agreement, the sales being made by separate agreement with 
Dealers. 
 

2. OBLIGATIONS 
 
2.1 Distributor agrees, within forty-eight (48) hours of notification of one or more sales 
of Licensor to assemble, package, and ship the software program by UPS to the User(s). 
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2.2 Distributor shall pay all costs associated with reproduction of diskettes, labeling of 
diskettes, purchase and labeling of binders, insertion of diskettes in appropriately labeled 
diskette holders, and shipment of the finished product. 
 
2.3 [State other obligations of distributor, if any]. 
 
2.4 Licensor agrees to provide Distributor with at least one master copy of its software 
program suitable for reproduction. 
 
2.5 Licensor will pay Distributor [Amount] Dollars $[Amount] for each complete set of 
software forms assembled and shipped by it; $[Amount] for each partial set of software 
forms prepared and shipped by it; and an additional __________ Dollars $[Amount] for 
each complete software program converted, assembled and shipped by Distributor on a 
format other than [specify format]; and _________ Dollars $[Amount] for each such partial 
program converted, assembled and shipped by Distributor. 
 
2.6  Distributor hereby agrees to abide by and conform to any and all agreements 
contained in the User Software Licensing Agreement, a copy of which is attached hereto as 
Exhibit "A" and incorporated herein for all practical purposes as if recited at length 
verbatim. Distributor agrees not to give, lend, sell, lease or allow the use of the software, 
notwithstanding orders for shipment that may have been received, unless the intended User 
has acknowledged in writing on the Order Form its intent to abide by the User Software 
License Agreement, a copy of which should be included in the order information submitted 
to Distributor. Distributor agrees not to change or modify the License Agreement. All 
distributions shall conform to the User License Agreement. 
 
2.7  This Agreement is expressly subject to any and all prior or superior legal rights 
possessed by [name of licensor], the publisher and copyright holder of [name of software] or 
created by a Dealer Software Agreement between Licensor and Dealer. 
 
2.8 Distributor agrees to use its best efforts to distribute and produce the software in a 
timely fashion so that Users are satisfied with the time from the initial order to the receipt of 
the software contemplated in this Agreement. Distributor will be required at all times to 
retain on its staff a person technically qualified to answer questions regarding the software 
and provide technical assistance to Users of the software. Distributor shall have no authority 
to act for or on behalf of Licensor except as provided for in this Agreement. No other power, 
authority or use is granted or implied. Distributor, or its agents, employees or contractors 
may not make, revise, alter or depart or otherwise divert from the terms and conditions, 
prices or policies set forth in the attachments hereto, and may not incur any debt, obligation, 
expense or other liability of any kind against Licensor without the express written approval 
of Licensor. Distributor shall not be considered an employee of Licensor, but rather is an 
independent contractor. 
 
2.9 Licensor will pay Distributor at least once, but no more than, twice a month for 
programs assembled and shipped by it during the month. 
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3. TERM 

 
3.1 Distributor and Licensor mutually agree that this Agreement will remain in effect 
from _____________ until _____________, at which time it may be automatically renewed 
from year to year if Distributor notifies Licensor at least thirty (30) days prior to the original 
expiration date or any annual renewal date that this Agreement will be renewed, unless this 
Agreement is terminated earlier by any of the following occurrences: 
 
 a.  Death or incapacity of Distributor or a material change in ownership of 
Distributor's business; 
 
 b.  Bankruptcy or insolvency of Distributor's business; 
 
 c.  Failure of Distributor to maintain adequate facilities or properly service 
Users; 
 
 d.  Breach of any covenant in this Agreement; 
 
3.2 If for any reason Distributor ceases, before termination of this agreement, to sell the 
software, Distributor shall provide prompt written notice of its decision to Licensor and shall 
return to Licensor any and all promotional materials, advertising materials, training 
materials, copies of diskettes and other property relating to this Agreement. Unit royalties 
due on remaining copies of the software will be paid in accordance with this Agreement. 
 
3.3 Licensor may terminate this Agreement at any time if it finds that Distributor: 
 
 a.  Is not complying with the terms of this Agreement, including, but not limited 
to, failing to fully advise Licensor of all sales or lease of the software; 
 
 b.  Is making claims or representations that are not true or are libelous; or 
 
 c.  Any cause of action is filed against Licensor alleging negligence by 
Distributor. 
 
3.4 Licensor shall give Distributor written notice to terminate this Agreement, and the 
termination shall be effective ten (10) days from the date of the notice. 
 
3.5 In the event of cancellation or expiration of the term of this Agreement, whichever 
shall be the case, the exclusive license conveyed in this Agreement shall cease and shall then 
belong exclusively to Licensor or its nominee. 
 

4. NON-COMPETITION PROVISIONS 
 
4.1 The parties hereto agree that the covenants, agreements and restrictions (hereinafter 
"this covenant") contained herein are necessary to protect the business goodwill, business 
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interests and proprietary rights of [Name] and that the parties hereto have independently 
discussed, reviewed and had the opportunity of legal counsel to consider this agreement and 
now hereby agree and stipulate to the following: 
 
This covenant is an integral part of an enforceable agreement [an employment agreement] 
and the covenants contained herein were made at the time this agreement was consummated 
by the parties hereto. 
 
This covenant is fair and reasonable in its: 
 
 a. geographical area; 
 
 b. length of time; and 
 
 c. scope of activity being restrained. 
 
4.2 Restrictive Covenants.  Distributor expressly agrees that while this Agreement is in 
effect, and for a period of two years following termination of this Agreement, the Distributor 
will not directly or indirectly as an employee, agent, proprietor, partner, broker, stockbroker, 
stockholder, officer, director, or otherwise use special knowledge, training, or divulge trade 
secrets to any person or to any competitive business that would compete directly or 
indirectly with Licensor's business without prior consent of Licensor.  The term 
"competitive business" shall include, but shall but not limited to, any business or 
development that involves the marketing or selling of [describe software]. 
 
4.3 Distributor further expressly agrees that it will not use for its own benefit or disclose 
to any person any information, including confidential information, of the Licensor that 
Distributor has obtained or learned during this Agreement. 
 
4.4 Distributor's agreements contained in this article shall be construed as agreements 
independent of any other provision of this Agreement. The existence of any claim or cause 
of action against Distributor by the Licensor, whether predicated on this Agreement or 
otherwise, shall not constitute a defense to the enforcement by the Licensor of the 
agreements contained in this section. 
 
4.5 The parties hereby agree and acknowledge that the Licensor has spent considerable 
sums of money and time in developing the software described in this Agreement, and that 
the software is worth a considerable amount of money and therefore is a benefit which the 
Licensor seeks to protect. The protection is hereby agreed and acknowledged by both parties 
as being reasonable consideration for establishing this restrictive covenant. 
 
4.6 The parties hereby agree that it may be difficult or impracticable to calculate or 
ascertain actually or definitely the damages that the Licensor may suffer if a breach of this 
provision is caused by Distributor. Accordingly, the parties agree to the sum of ______ 
Dollars ($________) or actual damages proved at trial as liquidated damages for any breach 
of this Agreement, together with reasonable attorneys' fees required to enforce this 
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Agreement. Licensor may also resort, without prejudice to this liquidated damages 
provision, to any other appropriate legal remedy, by injunction or otherwise. If any of the 
foregoing restrictions in this provision are subsequently held invalid, they shall be deemed 
to be severable and shall not defeat the remaining provisions in this Agreement. 
 
4.6 Property Rights of Licensor. Distributor recognizes that Licensor's software requires 
a confidential relationship between it and its employees, and the fullest protection and 
confidential treatment of its trade secrets, software, know-how, products and other business 
knowledge which have been developed, conceived and learned by Distributor during the 
course of this Agreement. Accordingly, Distributor agrees that, during the term of this 
Agreement, Distributor will keep secret and confidential all such information, trade secrets, 
products and know-how and will not use the same to aid itself or others, either directly or 
indirectly. Distributor further agrees that, on termination of this Agreement, it will surrender 
to the Licensor all of its papers, software, information, documents, writings and other 
properties in its possession which relate to this Agreement, including both originals and any 
copies of such material. Distributor also agrees that it will not withhold any of the 
information. All documents, software diskettes, customer lists or any other records and 
books relating in any manner whatsoever to the customers and prospective customers of 
Licensor shall be the exclusive property of Licensor. All such records shall be immediately 
returned by Distributor to the Licensor upon the termination of this Agreement. Distributor 
shall also return to the Licensor any and all software diskettes, binders, etc. upon the 
termination of this Agreement. 
 
4.8 Soliciting Customers After Termination of This Agreement. Distributor shall not, for 
a period of one (1) year immediately following the termination of this Agreement, 
regardless of the reasons or cause for the termination and regardless of the party causing the 
termination, either directly or indirectly: 
 
 a.  Make known to any person, firm or corporation the names and addresses of 
any of the customers of Licensor or any other information pertaining to them; or 
 
 b.  Call on, solicit or take away any of the customers of the Licensor on whom 
Distributor called or with whom it became acquainted during the term of the Agreement 
either for itself or for any other person, firm or corporation. 
 

5. MISCELLANEOUS PROVISIONS 
 
5.1 This Agreement shall be subject to and governed by the laws of the State of Texas. 
Any and all obligations, or payments due hereunder shall be performed in [Name of ] 
County, Texas. The parties agree that for venue purposes any and all lawsuits, disputes, 
causes of action, or arbitrations shall be in [Name of County] County, Texas. 
 
5.2 This Agreement is the entire agreement between the parties and supersedes all 
previous letters, understandings or oral agreements between Licensor and Distributor. 
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5.3 The waiver of any breach of any covenants and conditions of this Agreement shall 
not hinder or otherwise prevent the subsequent enforcement of any rights under this 
Agreement. 
 
5.4 Any assignment of this Agreement or any part thereof by Distributor, without 
written consent of Licensor, shall be null and void and of no effect. 
 
5.5 Notices under this Agreement shall be in writing and shall be sent by registered mail 
or certified mail, return receipt requested, postage prepaid, properly addressed, to the 
respective parties at the addresses set forth above in this Agreement.  Notice actually 
received shall be deemed for all purposes to have been in writing and shall, for all purposes, 
be deemed to have been fully given and received. 
 
5.6 This Agreement may not be altered or amended unless agreed to in writing by both 
parties. 
 
5.7 Distributor agrees that information and data at its disposal during the term of 
negotiations of this Agreement, operation and enforcement of this Agreement are considered 
proprietary information and confidential. Such information, if disseminated to third parties 
would be detrimental to Licensor herein. Accordingly, Distributor agrees to take any and all 
reasonable precautions to restrict the dissemination of such information by its employees, 
agents or subcontractors. This obligation shall continue, notwithstanding any termination of 
this Agreement for a period of two (2) years from the effective date hereof. 
 
5.8 Distributor further agrees that it shall take any and all necessary steps, sign and 
execute any and all necessary documents or agreements required to implement the terms set 
forth in this Agreement. 
 
5.9 Independent Status.  It is agreed and understood that: 
 
 a.  Any work requested by the parties shall be performed under the terms of the 
Agreement and Distributor is considered an independent contractor. Each party is interested 
only in the results obtained hereunder and has the general right of inspection and supervision 
in order to secure the satisfactory completion of the work. 
 
 b.  Neither party shall have control over the other party with respect to its hours, 
times, employment, etc. 
 
 c.  Under no circumstances shall either party be deemed an employee of the 
other. 
 
 d.  The parties warrant that their mutual obligations shall be performed with due 
diligence in a safe, competent and workmanlike manner and in compliance with any and all 
applicable statutes, rules and regulations. 
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 e.  Any and all joint venture or partnership status is hereby expressly denied and 
the parties expressly state that they have not formed either expressly or impliedly a joint 
venture or partnership. 
 
 f.  Parties Bound.  This agreement shall be binding upon and inure to the 
benefit to the parties, their respective heirs, executors, administrators, legal representatives, 
successors and assigns. 
 
 g.  Representations. Any representations, promises, guarantees or warranties 
made but not stated in the body of this Agreement are null and void and of no effect. 
 
 h.  Severability. If any provision of this Agreement shall for any reason be held 
violative of any applicable law, governmental rule or regulation, or causes the Agreement to 
be held unenforceable or unconscionable, the invalidity of that specific provision in this 
Agreement shall not be held to invalidate the remaining provisions of this Agreement. All 
other provisions and the entirety of this Agreement shall remain in full force and effect 
unless the removal of the invalid provision destroys the legitimate purposes of this 
Agreement in which event this Agreement shall be null and void. 
 
 i.  Time Limit. Time is of the essence in this Agreement and, accordingly, all 
time limits shall be strictly construed and strictly enforced. Failure of one party to this 
Agreement to meet a deadline imposed hereunder shall be considered a material and 
significant breach of this Agreement and shall entitle the non-breaching party to any and all 
rights of default as stated below. 
 
 j.  Complete Understanding. By execution and acceptance of this Agreement, 
the parties acknowledge that they have read the same and understand each provision, term 
and obligation contained in this Agreement. This Agreement, although drawn by one party, 
shall be construed fairly and reasonably and not more strictly against the drafting party than 
the nondrafting party. 
 
 k.  Date of Effectiveness. This Agreement shall become effective upon its 
execution by all parties. 
 
 l.  Default. If Licensor terminates this Agreement and Distributor's right to 
distribute Licensor's software and/or if Distributor shall default on the payment or 
performance or violate any of the terms or conditions of this Agreement, Distributor shall 
thereafter pay Licensor all costs of collections, repossession, attorney's fees and other 
charges or expenses incurred by Licensor in enforcing its rights under this Agreement. 
Licensor shall have the right to immediate possession of the software, all books and 
materials, documents, or data with Licensor's name or logo on it, that in any way relate to 
the software that is subject to this Agreement, wherever found, with or without process of 
law. These rights and remedies of Licensor are cumulative rather than exclusive and are in 
addition to any other rights and remedies afforded to Licensor by law. 
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 m.  Indemnification. Distributor shall be liable for and indemnify and hold 
Licensor harmless from any and all fines, penalties, losses, destruction, damage or 
forfeitures, causes of action and/or lawsuits imposed against Licensor as a result of acts by 
Distributor during the term of this Agreement. Distributor shall defend, indemnify and hold 
Licensor harmless from any and all losses, liabilities, damages, destructions, injuries, deaths, 
claims, demands, costs, causes of action, lawsuits, expenses or other liabilities arising out of, 
or connected with, the possession or use of the software by Distributor during the term of 
this Agreement, unless the same is separately covered by insurance, including, but not 
limited, to any and all claims of or liabilities to third parties. 
 
 n.  Loss or Destruction. Licensor shall not be liable for loss or damage or 
destruction to any property of Distributor during the term of this Agreement. Distributor 
shall assume all risks of such loss or damage. 
 
 o.  Distributor agrees to maintain and furnish to Licensor at the end of each 
month a full, complete, and accurate record of the names, addresses, and telephone numbers, 
of Users to whom a product or products are shipped by Distributor, as well as a record of the 
product or product shipped to each. 
 
 p.  No fees shall be paid for any copies of software distributed for editorial 
review, promotional purposes, test purposes, consumer support, supplementation, 
educational, sales promotional, or other purposes reasonably required by the parties 
involved in the sale, marketing and distribution of the software covered by this Agreement 
or for copies of the software distributed at no cost or to replace defective diskettes. 
Distributor agrees to be responsible for any and all consumer complaints or problems 
associated with the distribution or conversion of the software. Distributor agrees not to 
deviate from, change or modify Exhibits "A" or "B" to this Agreement. Distributor agrees 
that all payments for orders for the software shall be at the business offices of Licensor. All 
payments for the software shall be made payable to Licensor and Distributor agrees not to 
accept or take payment for the software in any other name. In the event that Distributor 
obtains any payment for the software, Distributor agrees to promptly remit the same to 
Licensor and agrees not to withhold or claim right of offset with regard to such payments. 
No fees shall be paid for refunds, credits, or checks returned for insufficient funds or under 
stop payment orders that are deemed uncollectible. Any and all packaging, binders, order 
forms, written material or other information contained in or distributed with the software 
shall be approved by Licensor and Distributor agrees not to deviate, change, or modify the 
material without written approval from Licensor or include any other material in the 
software distribution other than what has been specifically authorized and approved by 
Licensor. 
 
 q.  Distributor shall notify Licensor of any possible infringement on the 
copyrights or breach of this Agreement or the User Agreement in Exhibits "A" or "B" 
hereto, relating to the software by third parties and agrees to assist and cooperate in 
resolving any and all such breaches and infringements. 
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 r.  Distributor agrees to return all written and printed materials obtained from 
Licensor or [name] after that material is no longer needed by Distributor for the purpose of 
carrying out this Agreement. 
 
Signed on ______________________. 
 

Licensor 
 
 

By: ________________________ 
[Typed name] 

 
Distributor 

 
By: ________________________ 

[Typed name] 
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