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Seminar Description: This program will explore various aspects of the New York real estate market post 

the Covid-19 pandemic. The webinar should be highly informative to all those who work, or have clients 

that operate, in the New York real estate market. It will also be beneficial to employers who are 

rethinking how to make the most of their office space. Topics that will be covered include: 

 

Course Outline: 

  

General Trends: 

Changes across all asset classes of real estate since the onset of the pandemic 

Types of transactions that are expected to see a significant increase post pandemic 

Impact to the closing process in New York 

  

Residential Market: 

Characteristics of today’s buyers and renters 

Sell vs Rent 

Price points, property styles, locations, that offer "value" to the consumer 

Manhattan vs other boroughs and the suburbs 

  

Office Market: 

Changes/new trends in the office leasing market 



Current state of supply and demand 

What is NOT coming back 

Best approach on office planning, commitments, leasing space going forward 

  

Lease Termination, Nonpayment of Rent, and Best Practices: 

In your litigation practice, what impacts have you seen from COVID on the New York real estate 

market? 

• The most direct impact I have seen has been an increase in landlord-tenant disputes in the 

commercial real estate market, in which the tenants are seeking to abate, reduce, or even eliminate 

their rent obligations due to COVID. In some instances, the basis is that there is less demand for the 

tenant's services, whether the tenant be a restaurant, in retail, etc. In other instances, the tenant 

claims that the COVID governmental restrictions directly prevent it from operating, forcing a 

closedown. 

What legal justifications have tenants advanced for non-payment of rent or termination of the leases? 

• It's been a variety of theories. Some are grounded in provisions of the lease itself. Many leases 

contain force majeure clauses, relieving the tenant of rent payment obligations in the event of 

certain specified unanticipated events beyond the tenant's control that render performance 

impossible. Some of the events are "acts of God," changes in governmental regulations, war, or 

casualty. 

• In other cases, the tenants have resorted to equitable doctrines. Under New York law, for instance, a 

party can be excused from performance of a contract due to impossibility of performance or 

frustration of purpose--that is, where an event has occurred that destroys the subject matter of the 

contract. 

How have the courts reacted to these theories? 

• Early on, there was a sense that perhaps the New York courts would be sympathetic to applying 

force majeure clauses and the doctrines of frustration of purpose and impossibility of performance 

to COVID-related failures by commercial tenants to pay rent. After all, who could have foreseen 

COVID, let alone the economic hardship and governmental restrictions it would bring? One New 

York state decision involving GAP actually credited the notion that a GAP store was "closed" by 

governmental restrictions, and that this could excuse payment of rent. The Gap, Inc. v. 170 

Broadway Retail Owner, LLC, 2020 WL 6435136 (Supreme Court, NY County Oct. 30, 2020). 

• By and large, courts have rejected these theories. In the force majeure cases, for example, many 

courts have held that because the parties agreed to treat certain events as force majeure but not 

others (like COVID), the parties are to be held to the contract and the tenant must still pay rent. That 

happened very recently in a federal district court case in Manhattan in which the GAP tried to argue 

that COVID qualified as a "casualty," which the lease treated as a force majeure, but the court 

rejected this because the language of the contract made clear that "casualty" referred to physical 

damage to the store that could be remedied by restoration work. 

https://www.google.com/maps/search/170+Broadway?entry=gmail&source=g
https://www.google.com/maps/search/170+Broadway?entry=gmail&source=g


• The same is true for the doctrines of frustration of purpose or impossibility of performance. The 

courts have noted that frustration of purpose applies where the entire purpose of the contract is 

destroyed. Examples include when a factory is condemned after the lease was signed or a agreeing 

to rent costumes for a specific play to be performed at a specific theater on specific dates but the 

theater burned down before the first rental date. With regard to COVID, though, the courts have 

noted that the governmental restrictions did not require the complete closure of businesses. Even 

for restaurants, they limited occupancy, but the restaurants themselves were still useable (e.g., for 

takeout). This reasoning of course has been applied to office space as well. See 1140 Broadway LLC 

v. Bold Food, LLC, 2020 WL 7137817 (Supreme Court, NY County 2020). The federal district court 

applied this reasoning in the GAP case too. 

• For impossibility of performance, the reasoning has been similar. Under New York law, it is not 

enough to show that performance is more economically difficult: there must be a complete 

destruction of the means of performance. Here too, the courts have noted that performance was, 

for the most part, not rendered impossible but rather more difficult. In particular, as one New York 

court noted, the temporary inability to run a business in the early months of COVID did not render 

performance for the life of a 10+ year lease impossible. See BKNY1, Inc. v. 132 Capulet Holdings, LLC, 

2020 WL 5745631 (Supreme Court, Kings County 2020). 

• Bottom line: courts have held landlords and tenants to their leases during COVID and respected 

whatever allocation of risk they agreed upon. 

Has it been easier for tenants to prevail in some courts but not others? 

• There was a thought early on that bankruptcy courts, as courts of equity, could be more hospitable 

to tenants who were in chapter 11. Section 365(d) of the Bankruptcy Code requires debtor tenants 

to continue to pay rent even after the chapter 11 filing until the trustee assumes or rejects the lease, 

unless state law excuses the debtor's obligations. In the Chuck E. Cheese chapter 11 proceeding in 

the Southern District of Texas, the debtor tried to argue that the force majeure clause in the lease 

and the other equitable doctrines we've been discussing excused payment of rent, but the 

Bankruptcy Court rejected that. As in the Gap case, the court noted that Chuck E. Cheese's 

performance was never rendered impossible, and in fact, it continued to use its stores during the 

pandemic. 

What other options have tenants pursued to avoid rent during the pandemic? 

• I have seen tenants trying to invoke early-termination provisions in their leases (and am actually 

working on a litigation involving that very scenario). 

What do you expect in the coming months in NY landlord-tenant commercial real estate litigation? 

• Certainly, as the COVID restrictions continue to be loosened and demand for restaurants, retail, and 

other businesses increases, there will be less incentive for tenants to avoid their rent obligations. On 

the other hand, I suspect that because Governor Cuomo issued orders during the pandemic that 

tolled statutes of limitations for claims, we will see claims that could have been brought last year 

brought this year. Certainly, the economic impact on landlords and tenants is still here and this 

could continue to spawn litigation. If nothing else, though, the decisions issued over the last year 

have helped clarify commercial tenants' lease obligations, even if not generally in their favor. 

https://www.google.com/maps/search/1140+Broadway?entry=gmail&source=g


  

Timely Estate Planning Opportunities Using Real Estate: 

If a family has experienced a serious devaluation of its real estate portfolio due to COVID-19, what 

opportunities does that present on the estate planning side? 

• If property is at its lowest fair market value, it allows transfer of the asset outside the taxable estate 

at a favorable valuation. When one throws in valuation discounts (if those are not legislatively 

blocked in the future), the estate and gift tax benefits of the current environment could be a major 

silver lining to a poor situation. What might contribute even further to low valuations would be the 

rent controls, higher taxes, and other measures implemented in Albany in recent years. 

What are freeze partnerships and do you think they should be used more often? 

• Freeze partnerships could represent the best of both worlds for a senior-generation family member 

who needs to do estate planning. A freeze partnership creates two classes of interests: a “senior 

interest” and a “junior interest.” The senior interest retains a preferred return and a liquidation 

preference; however, all capital appreciation is passed to the junior interest. This allows the senior 

interest most or all of the cash flow from the property, but the future increase in equity value passes 

to the next generation in a very tax-favorable manner. I think they should be used more often, 

especially if valuation discounts are zapped out by future legislation. Freeze partnerships are 

statutory, so they are here to stay for the foreseeable future. The barrier is usually complexity, but 

as long as a client can dedicate the time and energy to learn what’s going on, the benefits can be 

tremendous. 

If an Irrevocable Life Insurance Trust gets used to its full potential, what is its utility for a real estate 

family? 

• Life insurance trusts can provide excellent estate and gift tax benefits, then provide liquidity after 

death. For real estate families who typically lack liquidity, the extra cash could be huge. 

• The only other source of liquidity is typically refinancing property. Post-death, if a Section 6166 

election is necessary, there probably won’t be any liquidity. The cash from life insurance death 

benefit could be used to pay taxes or to allow family members to hold off on sale, which is big in an 

environment where valuations are suffering due to the pandemic. 

What do you typically say to families who are averse to incurring the real estate appraisal and 

business valuation costs associated with the most effective estate planning for real estate owners? 

• These are pretty cheap compared to the costs of losing a tax controversy. You want to invest in 

these professionals to make sure you have the most defensible reports when the audit comes. 

Have you seen the bill winding its way through Congress that has been co-sponsored by Bernie 

Sanders? If passed, what effect would this bill have on estate planning in the real estate world? 

• The bill makes some quite drastic changes that affect real estate families quite harshly. The step-up 

in basis gets completely eliminated, as do valuation discounts. Death could become a recognition 

event. Though the Biden Administration has backed off changing the estate tax exemption and 



marginal rates, those adjustments were in the original proposal. If passed as is, it would radically 

change strategy, especially for clients with levered real estate. 

New York State just decoupled from the Internal Revenue Code with respect to the Opportunity Zone 

program. Congress might repeal Section 1031 in its next round of tax legislation, and the Opportunity 

Zone program might change on the federal level. We’ve already seen changes to the deductibility of 

business interest, though real estate does get special treatment under that rule. Do any of these 

recent and potential income tax changes influence what you would do on the estate planning side? 

• Probably not, though repealing Section 1031 would take away the “swap ‘til you drop” strategy 

many families like to use. Leaving Opportunity Zones in place would provide an alternative to at 

least defer taxes, though the deferred amount cannot receive a step-up in basis. 

 


