
Question Answer 

NYS QUESTIONS FROM 12/2 (See below for the 12/15 questions) 

Speaking of disconnects. if NYS 
doesn't get the payment system 
organized by 12-31-21, how do we 
make this payment to make sure 
we get the deduction? 

We don't know yet -- NYS says it will be up and running. If not, I 
assume they will release guidance. 

For the disconnect rate on PTE 
tax...will the taxpayer be able to 
get the overpaid tax refunded??? 

Yes 

re PTET if all income is interest 
dividends cap gains of NYS 
residents (investments) do you use 
all that income to determine PTET? 

There is some uncertainly about this, but we think that there is 
at least a “reasonable filing position” supporting the inclusion 
of the investment income.  

communications are sent to portal 
and you need to constantly check it 
to see if communications are sent? 

Correct, no way to get an email alert :( 

Does nonresident tax credit affect 
the calculation? 

I’m not sure that I understand the question, but if the question 
is “can the availability resident tax credits in other states, 
impact the value of the savings under the PTET scheme”, the 
answer is yes.  Most states that have a PTET will allow a credit 
so there likely won’t be much of an issue (although different 
sourcing rules for income subject to resident credits can cause 
the credit to diminish).  However, in states that do not have a 
PTET, there is real concern whether they will allow a resident 
credit to the individual when the tax was paid by the entity.  
You’d have to conduct a review of the applicable statutory 
language in the specific state at issue. 

Clarified above question - My 
question on the non-resident tax 
credit is say a nys resident is a 
partner in a NYS partnership with 
California source income 
 
The PTET payment will be made on 
the partners total income but on 
his personal return he will have a 
credit for taxes paid to California 
 
That will result in a refund for this 
partner on his NYS return 
 
Will that refund be taxable on the 
federal return 

we think the refund will be taxable federally  
 

I assume the for companies eligible 
for QBI the benefit is less 

Generally, yes – you may be lowering your QBI, so the PTET can 
adversely affect the OBI benefit.  



I AM ASSUMING THAT SINCE YOU 
WANT TO PAY THE NYS PTET TAX 
BY 12/31/2021 TO GET THE 
FEDERAL DEDUCTION, WE WILL 
HAVE TO ESTIMATE WHAT THE TAX 
WILL BE 

Yes 

build back better law has 
something about s corps 
converting to llc if s corp prior to a 
date in 1996 will nys and nyc 
decouple or allow 

Anybody's guess at this point - who even know if bbb will pass. 

I was hoping to hear how to 
calculate the PTET when some of 
the partners are trusts. Does the 
partnership pay the PTET on the 
income allocated to the trusts or 
just for the individuals? 

According to TSB-M-21(1)C, “If a member or partner is a trust, 
the electing partnership must classify the trust as a resident or 
nonresident of New York State based on the residency status of 
the trust and not of the beneficiaries.”  Moreover, A trust, 
other than a trust that is disregarded for tax purposes, that is a 
direct partner, member, or shareholder in an electing entity is 
allowed a PTET credit on the trust’s personal income tax return, 
but it is not permitted to distribute any PTET credit it receives 
to its beneficiaries.”  Finally, for trusts that are disregarded 
entities (e.g., certain grantor trusts), it is my understanding that 
the credit can be taken on the same return of the taxpayer 
reporting the trust income. 

Any reason for not including the 
QBI in PTET savings for fed level? 

Not sure what “PTET savings” means, and certainly the PTET 
can impact QBI calculation (negatively), but generally speaking 
QBI can be included in the income base for purposes of PTET 
calculation.  

how does the law change for 
opportunity zones affect gains 
deferred in 2018? 

I don’t think it does.  If a taxpayer deferred gains prior to NY’s 
decoupling, I think the deferral (and possible elimination of tax 
depending on the structure) remains valid.  I do not believe this 
change was retroactive.  

If you lived in NYC through 3/31 
and then moved to Florida, and 
sold a business 9/30 wouldn't the 
taxpayer be a part-year taxpayer 
and not pay tax on the gain from 
9/30 

No.  If you lived in NYC through 3/31 and then moved to FL (I 
assume based on this that the taxpayer was not in NYS for more 
than 183 days and therefore can’t qualify as a statutory 
resident – if this is not the case, and the taxpayer is a statutory 
resident, my answer changes), and then sold your ownership 
interest/equity in the business, then the income accrued to 
your nonresident period and would not be taxable (my answer 
changes if the sale was structured as an asset sale). There are 
some special rules for sales of businesses owning primarily real 
estate, and some other special rules, but this is generally the 
result. 

What if they left NYC and rent it 
now full time?  They moved back to 
their home country (not US).  Their 
kids are registered and go to school 

Sounds like a good residency case despite the business tie.  



in that foreign country.  He still 
works for a company in CA 

If NY employer has a NJ resident 
that requires the employee NJ WH 
will that cause the employer to 
register and file the business in 
NJ??? 

It depends, I’d need more facts – generally speaking, a NJ 
resident telecommuting or regularly performing services in NJ 
will cause that business to have a filing obligation in NJ.  

Does a NYS Partnership still need 
an office outside NYS in order to 
allocated their business income 
below 100% 

Yes – partnership allocation still has an “office” requirement.  

Does abandoned prop rule apply to 
Buss. that operate as a Sch C / 
single member llc   Sch C )? 

Yes – applies to all.  

Co-op corporation has apartment 
with dead shareholder and no 
known heirs? 

Not sure what the question is.  If this is an escheat question, 
there are special rules governing the escheat of real property 
that are much more complex than the rules we reviewed during 
the seminar applicable to business transactions/unpaid debts.  
But it is possible that this property could escheat to the state. 
  

can you tell me when the 2021 NYS 
3rdQ estimated taxes are due? 
Was there an extension to 
December 14th 2021 or January 3 
2022?   

14-Dec 

please confirm that the new higher 
rates on NYS inc apply to the 
taxpayers entire inc. Therefore, 
once taxpayer income surpasses 
$25M, they pay an extra $150k 
[.006 x 25M] in tax no matter the 
excess 

I am not sure if this is your question. NYS added a new bracket 
for those individuals with income over $25mm. This is not a cliff 
just a new bracket at the upper end. 
 
It is my understanding that once you get over $50K above the 
applicable bracket thresholds, you lose the benefit of the lower 
brackets.  

NYS has sent penalty notices to 
some partnerships for late filing.  
The returns were due Sept 15.  
They are Westchester based. 
Wasn’t the due date extended to 
Jan. 3, 2022? 

You have to dispute it. But this probably happened because 
they didn't notate on top of the return - as per hurricane ida etc 

NYS QUESTIONS FROM 12/15 (See above for the 12/2 questions) 

Why would the personal tax 
overpayment be taxable if the 
refund amount is less than the salt 
limitation? 

Point taken and I recognize that we have never seen audits of 
the returns with PTET-based refunds.  That being said, based on 
the way this calculation happens, we think the IRS will view the 
refund as taxable.  Moreover, does this assume other state 
taxes (real estate tax) is not part of the calculation. 

What happens to PTET payment in 
2022, for 2021 PTET and the entity 
chooses not to re-apply for PTET 

For cash basis taxpayers, there should be no payments in 2022 
for 2021 PTET liability (otherwise the federal deduction will not 
be available).  So I assume this is for an accrual basis taxpayer.  



for 2022? Do they still get that 
credit for 2022? 

If this is the case, first, let’s recognize that there is some risk 
that the “all events test” might not be satisfied so the 2021 
deduction could be at risk.  We think there are solid arguments 
to support the deduction, but we can’t say there’s no risk.  But 
assuming the deduction is allowed, then the payment in 2022 
for the 2021 tax year will create credit for state tax purposes.  If 
the entity is not going to participate for the 2022 tax year, there 
should be no payments made for this year. 

what about NYS nonresident audits 
on individuals who were allocating 
wages in and out of NYS prior to 
covid as their employment was and 
still had days worked all over the 
country and internationally? 

This shouldn’t create an audit unless the NY-sourced income of 
the nonresident drops precipitously.  The state will want to 
know if the taxpayer is applying the convenience rule properly.  
But if allocation is in line with prior years, there shouldn’t be an 
issue. 

Hi! Mark, Good as ever! What if the 
foreign country doesn’t allow you 
to apply for permanent residency 
til after years of living in the 
country? Thank you very much! 

I think this is fine.  The question will be, “are you doing 
everything you can/should be doing to legally remain in the 
foreign country indefinitely.  If the answer is yes, then no 
issues. 

The PTET paid by 12/31/21 is 
passed through to partners/sh's as 
a credit? The entity can still deduct 
the PTET tax paid & accrued for on 
the 2021 year-end tax return? 

Yes – you might just want to flag a potential risk for accrual 
basis taxpayers who take the deduction in 2021 but actually pay 
the PTET in 2022. We think this works, but there is some risk 
(see my answer above). 

The primary reason for the Pass 
through is tax avoidance. Why 
would the IRS agree? 

I think this is a good question – they could have come to a 
different conclusion since the tax is paid by the entity but the 
taxpayer gets the deduction.  But as a practical matter, ruling 
2020-75 put this to rest – the IRS will allow the deduction for 
taxes paid by the entity.  

for nys s corp pays ptet - is this 
based on business taxable income 
or based on min tax using the s 
corps gross recipts?  

It is based on s-corp income allocated to NY using NY gross 
receipts. 

How does Real Property Tax Relief 
Credit apply for MFJ taxpayers 

It is based on household income. 

If an employee is 100% 
telecommuting, would the 
company be subject to corp tax in 
that state? Or need to file any corp 
return in that state? Business office 
is only located in NYS 

I think the attendee is asking about the tax liability of the entity 
in the state where the employee lives/is telecommuting 
from.  Because the company now has an employee performing 
services in that state, it is possible that the company will have a 
filing obligation in that state.  But some states gave a pass to 
businesses whose nexus was based on employees 
telecommuting due to COVID.  Our slides have charts that detail 
each rule in every state.  

Would labor for installation of a 
temporary staging for an event be 
subject to NY sales tax?  

Some exemptions could apply depending on the context, but 
generally yes, the installation of tangible property is subject to 
tax in NYS. 

INTERNATIONAL TAXATION 



does a U.S. sub-S doing business in 
Puerto Rico pass through the 
foreign taxes paid for shareholder 
credit 

If the S-corp is directly engaging in activities in PR then the 
foreign tax credit would flow-through. If the S-corp is indirectly 
engaging in activity in PR it may not. 

Does a US corporation that has a 
foreign vender that it pays 
consulting fees to have any 
reporting issues with this BEAT 
Tax?  

Is vendor a related party? Assuming they are not then no beat 
but there may be withholding tax obligations depending on for 
what reason the payments were made. 

A Us citizen who owns real 
property in Italy and wants to give 
it to a non-resident alien or leave 
the property to the non-resident 
alien in his will. What estate or gift 
tax will they be responsible  

They can reduce the value of the gift or inheritance by the 
amount of unified credit they have remaining if at death they 
have never made any gifts and the current exemption amount 
applies - they would have 11.8million in value to offset any tax 
due from the transfer of the property. 

I have a client who paid someone 
to open one of his wallets and paid 
him 15% of the FMV of the wallet 
for this service. I believe this 
qualifies as a sale. How do you 
record this expense? 
 
It is an individual who apparently 
owns a lot of Bitcoin. He could not 
recover the password for one of 
the wallets, found someone who 
opened it who charged him 15% in 
Bitcoin (approximately $450K). He 
had about $3M in the wallet and 
was very happy to pay this guy the 
$450K. I assume the payment is 
tantamount to selling $450K worth 
of the bitcoin so we all agree that 
this is a reportable capital 
transaction. His basis is very small. 
The question is can I increase his 
cost basis on the reportable sale? I 
was thinking that perhaps the right 
thing to do would be to allocate 
the $450K to the full amount of 
bitcoin in the wallet, the $3M. As a 
result, the increase to the basis 
would be calculated by multiplying 
the $450K by 15% or $67,500. He 
will still have a LTCG of 
approximately $365,000. The 
balance would be allocated to the 

Yes, I would agree that the payment of Bitcoin to the technician 
will trigger a taxable gain to the client to the extent that the 
FMV of the coin exceeds his basis, which appears that it does. 
  
With regard to including the acquisition costs in the basis, I 
think the approach you have laid out is a reasonable one. 
 



remaining bitcoin in the wallet. 
Thanks. 
 

NJ UPDATE 

On the NJ individual return, does 
NJ allow any carryforward losses of 
prior year partnership or S Corp 
losses recognized? 

NJ does not allow an NOL as we know it for federal income tax 
purposes. Instead, for NJ you add the income, annually, from 
your "C", "E", partnerships and S-Corporations. If is a net loss 
this is carried forward. In any one year the maximum you can 
use is 50% of the net loss. I hope this answers the question. 

BAIT - Are fully depreciated assets 
sold (cap gain (goodwill) on entity 
level) in a 338 (transaction) by a NJ 
Corp considered non-operational? 
And not subject to allocation & all 
allocable NJ 

NJ starts with federal taxable income, and therefore, follows 
federal law regarding the 338(h)(10) election. NJ then states 
that to be nonoperational income the gain needs to be 
distributed and the company liquidated. In most cases the gain 
is reinvested and is part of "operational income" subject to 
apportionment. In your case since it is a sale and distribution 
should be nonoperational. As nonoperational it could all be 
allocated to NJ while NYS will want part of the gain apportioned 
to NYS. This can cause double taxation. 

if an investment partnership is a 
"trader" in securities, is the trader 
interest expense shown on K1 Line 
13, and included on Fed Sch E, 
deductible in computing the 
partnership's NJ taxable income? 

Most hedge funds and equity funds report everything on line 11 
or line 13 with income and expenses listed on both lines. I 
would take the position of netting income and expense but be 
prepared to show how it all is business income and not 
portfolio. 

 


