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Cryptocurrency - Objectives

 Provide an overview of background, key terms and various transactions related to 
block-chain technology, crypto/virtual currency and Non-Fungible Tokens (NFTs”) 

 Understand the tax implications of investing in cryptocurrency, running a mining 
operation, using NFTs, and using cryptocurrency as a payment method

 Identify challenges in dealing with cryptocurrency-related clients and possible 
solutions

 Discuss current developments in Congress, State and Local Governments and 
the IRS related to the taxation of cryptocurrency and NFTs

 Discuss IRS Compliance measures, including domestic and foreign information 
reporting and the use of voluntary disclosures to report past deficiencies 



Cryptocurrency – The Rise of Crypto

Cryptocurrency - Background

What is Cryptocurrency?



Cryptocurrency - Background

Definition of Cryptocurrency?

“It’s everything you don’t understand about 
money combined with everything you don’t 
understand about computers.” 

- John Oliver

Cryptocurrency – Origin Mystery

I am not Satoshi Nakamoto • In 2008, the pseudonymous Satoshi 
Nakamoto published online a paper 
entitled 'Bitcoin: A Peer-to-Peer 
Electronic Cash System.‘

• At least 13 people have either claimed 
to be Satoshi or have been identified 
as being Satoshi but to date his 
identity remains a mystery.

• Many people believe Satoshi is 
actually a group of people who co-
developed the whitepaper.Dorian S. Nakamoto



Cryptocurrency – Origin Story

 Satoshi’s paper explains the potential use of existing technologies to create a 
distributed ledger system that is cryptographically secured and in which no 
central authority is required to conduct peer to peer transactions.

 Prior to the bitcoin protocol, no one had developed a developed a fully 
decentralized payment system that didn’t suffer from the “double spend problem” 
(essentially electronic counterfeiting).

 Combination of P2P technologies with cryptography is intended to solve this 
problem (among others).

 The software underlying Bitcoin uses linear blocks of data such that blocks can 
be added but not removed, creating a chain of blocks of data otherwise known as 
a “blockchain.”

 The blockchain system can be thought of as creating the rails that the “bitcoin 
train” rides on, while the railway workers that lay the rails receive their pay in train 
fare tickets.  

 After the development of Bitcoin, blockchain technology was found to be of 
interest for developing other cryptocurrencies as well as applying the technology 
in other industries where there is there is a desire for decentralized immutable 
data; e.g., smart contracts, supply chains, record keeping, etc.

Cryptocurrency- Bitcoin to Blockchain



Cryptocurrency – Blockchain Concepts

Prevailing banking and money transmission mechanisms require a trusted 
intermediary who earns a fee for facilitating the transaction; e.g.:

 John writes check to Jane

 John instructs credit card company to pay merchant

Jane’s Bank John’s Bank

$$ $$

Earns 
interest and 
fees on 
John’s $

Deposits CheckWrites Check Negotiates 
Check

Instructs CC to 
pay Merchant $$ less

merchant fee

$$ + Interest

Cryptocurrency – Blockchain Concepts

In the traditional financial sector, the trusted intermediary 
is tasked with guarding against the double-spending 
issue.

“I can’t be broke, 
I’ve still got checks.”



Cryptocurrency – Blockchain Concepts

Blockchain technology allows payments to be made directly between 
payor and payee in electronic commerce (i.e., without necessitating the 
payor carry cash and deliver it directly to the recipient). 

Cryptocurrency – Blockchain Concepts

 This is accomplished through the use of peer to peer technology, allowing 
cryptocurrency to be delivered directly from the payor to the payee and 
utilizing encryption technology to safeguard the payment.
 Eliminates transaction fees.

 Transactions are (more or less) and instantaneous.

 In order to secure the transaction, blockchain technology utilizes a 
distributed ledger system instead of a single ledger system maintained by 
a trusted intermediary.
 By requiring that each of the “blocks” in the chain of the distributed ledger agree with 

each other before a transaction may be processed, the system is more difficult to 
hack since a hacker would be required to compromise multiple servers for the blocks 
to agree.



Cryptocurrency – Blockchain Concepts

 When a person initiates a transaction (e.g., John pays xBTC to Jane) 
on the Bitcoin blockchain, the instruction is sent to all nodes in the 
particular network which each record the transaction.

 A node is an individual server which has agreed to participate in the 
network which will build the blockchain.

 If there is any variance in how the transactions are recorded  
between nodes or groups of nodes, the majority rules (consensus 
rule) and the variant ledgers are voided, creating the distributed 
ledger.

Cryptocurrency – Blockchain Concepts

When a block has been validated by the nodes, it become part 
of the blockchain and the blockchain is updated on all 
computers.

 Each block contains the transaction date, a time stamp and a 
reference to the immediately preceding block (thus the term 
blockchain).  

“… [A] blockchain is a highly processed thing, sort of like a chicken 
McNugget, and if you wanted to hack it, it’d be like turning a chicken 
McNugget back into a chicken.” 

- Don Tapscott, co-founder, Blockchain Research Institute



Nodes arrive at consensus and 
transfer xBTC from John’s 
account to Jane’s account

Cryptocurrency – Blockchain Concepts

• John sends xBTC to Jane

Jane’s Bank John’s Bank

$$ $$

Earns 
interest and 
fees on 
John’s $

Deposits CheckWrites Check Negotiates 
Check

• John writes check to Jane

Cryptocurrency – Mining

• In order to entice nodes to use their computing power to participate in a P2P 
network and build (and maintain) the blockchain, nodes (or miners) are awarded 
cryptocurrency “coins” for adding blocks to the blockchain.  

• Technically, the first miner to solve a cryptographic puzzle is awarded the 
currency – other nodes update the blockchain for the block after it is first mined, 
thus maintaining the block but receiving no reward for their work.

• In the case of BTC, scarcity is induced by limiting the overall amount of BTC that 
will ever be issued.

• Note:  The above explains how mining works in BTC and similar systems utilizing 
a proof of work protocol.  Some blockchains utilize proof of stake protocols, e.g., 
EOS, Tron and, soon, ETH.  



Cryptocurrency – Staking

• Staking is an alternative method to proof of work for awarding nodes for setting 
aside computing power to validate network transactions.  

• Among other things, staking is intended to reduce the energy consumption required to mine 
BTC and other coins utilizing proof of work protocols while concomitantly increasing 
transaction speeds.

• Generally, stakers invest in the blockchain by purchasing at least a minimum 
amount of coins and agreeing to stake them (leave them in a wallet) for a 
minimum amount of time as security for verifying transactions.  Stakers must 
operate nodes that are continually available to validate transactions and are 
awarded a return for investing their coins. 

Cryptocurrency – Staking

• Staking rewards are determined based on algorithms that make 
awards depending on the amount of the stake, the time the stake has 
been invested and randomization factors.  

• Stakers can also lose part of their stake, however, if a transaction is 
not appropriately validated.  This is called slashing.



Although 
cryptocurrency was 
initially envisioned 
as a medium of 
exchange to 
replace central 
bank currencies, it 
has become an 
investment product 
in many cases.

Cryptocurrency – Volatility

Cryptocurrency – Stablecoins

• This volatility has induced a rift between those who want to continue to utilize 
cryptocurrencies as an investment (e.g., miners and speculators) and those 
who would like to see cryptocurrencies develop as a medium of exchange 
(e.g., high volume retailers, foreign exchange recipients, etc.).

• Stablecoins were developed to facilitate the use of cryptocurrencies as a 
medium of exchange.  Conceptually, stablecoins are designed to be pegged 
to a stable assets such as USD or EUR.  This may be accomplished by the 
coin maintaining fiat reserves, crypto reserves or by algorithmic means 
intended to regulate supply and demand of the coins.

• However, the recent crash of Terra USD and other such examples introduce 
strong headwinds to the use of stablecoins.



Cryptocurrency – NFTs

• An NFT is a unique digital asset transferred that may be transferred only on the 

blockchain.  This is in contrast to fungible cryptocurrencies, which are homogenous.

• An NFT may be a digital representation of a tangible asset or it may be created on the 

blockchain and exist only in that form.

• Examples include works of art, photographs, music, etc.

• NFT’s can be issued as a single indivisible asset or as fractional ownership, perhaps 

equivalent to a limited series print.

• Algorithms in the NFT (smart contracts) may or may not require royalties to be paid 

upon a resale of NFTs. 

Cryptocurrency – NFTs

The First 5000 Days Bored Apes Kings of Leon



Cryptocurrency – Taxation
Introduction

• Despite their explosive growth, there has been little guidance on the 
taxation of cryptocurrency transactions.  

• IRS has only issued two official pronouncements on the taxation of 
cryptocurrencies:  Notice 2014-21 and Revenue Ruling 2019-24.  

• IRS also issued a list of Q&A’s on its website in tandem with the 
issuance of Rev. Rul. 2019-24 (and has added to the Q&A’s).

Cryptocurrency – Taxation
Notice 2014-21 - Basic Concepts 

• IRS treats “convertible virtual currency” as property and not as currency –
to be distinguished from non-convertible forms (e.g., in-game “money”).

• As such an exchange of one cryptocurrency for another (e.g. BTC for 
ETH) is considered a taxable transaction, as is an exchange of 
cryptocurrency for fiat currency or for goods or services. 
• Note: This is a significant drawback for those who would like to see 

cryptocurrencies replace currency as the prevailing medium of exchange.



Cryptocurrency – Taxation
Notice 2014-21 – Basic Concepts

• A recipient of cryptocurrency must include the fair market value of 
the cryptocurrency in income as of the date received. 

• The tax basis that a taxpayer obtains in cryptocurrency it receives is 
the fair market value of the cryptocurrency in U.S. dollars (USD). 
• If the cryptocurrency received is listed on an exchange, its fmv is 

determined by the applicable exchange rate upon the date of receipt.  
• While not addressed, general tax principles suggest that when a 

cryptocurrency received is not exchange-traded, its fmv should be 
measured by the value of the item the taxpayer paid or exchanged for 
the cryptocurrency. See e.g., U.S. v. Davis, 370 U.S. 65 (1962).

Cryptocurrency – Taxation
Notice 2014-21 – Basic Concepts

• Upon a subsequent disposition of cryptocurrency, gain or loss is 
recognized based on the difference between the property’s tax basis and 
the value of what it is exchanged for. 

• The character of the gain or loss on cryptocurrency will generally depend 
on whether the cryptocurrency is considered a capital asset or an ordinary 
income asset, such as inventory or property held for sale to customers in 
the ordinary course. 
• Thus, cryptocurrency would generally be a capital asset in the hands 

of an investor but may be an ordinary income asset in the hands of a 
dealer.

• Of course, long-term capital gains rates will depend on holding period.



Cryptocurrency – Taxation
Notice 2014-21 - Miners

• In the case of a miner, the fair market value of the cryptocurrency as 
of the date of receipt is includible in gross income. Additionally, net 
earnings from mining are subject to self-employment tax. 

• Although the IRS did not address the recovery of expenses, related 
expenses should offset gross income from crypto mining activities, 
subject to general income tax conventions and limitations such as 
the requirement to capitalize certain expenses.

Cryptocurrency – Taxation
Staking

• Unlike mining, IRS has not addressed the taxation of staking rewards.  
• In a recent case, Jarret v. U.S., the taxpayer filed an original return in which it 

included staking rewards in income.  It later filed an amended return seeking a refund 
on the basis that the rewards should only be taxable when sold, arguing that the 
rewards were taxpayer-created income and not an accession to wealth, clearly 
realized.

• DOJ apparently offered the taxpayer a full refund.  However, the taxpayer refused to 
accept it because IRS did not provide any assurance with respect to whether tokens 
created through staking activities constituted taxable income at the time of creation. 

• It is not clear whether IRS has taken a position that staking income is not taxed at the 
time of receipt or whether it is merely delaying the litigation to seek a better factual 
vehicle or venue.



Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

• Revenue Ruling 2019-24 ruling addressed the taxation of hard forks. A hard 
fork occurs when a cryptocurrency on a distributed ledger undergoes a 
protocol change resulting in a permanent diversion from the “legacy” or 
existing distributed ledger used for that cryptocurrency. In other words, one 
blockchain becomes two chains with a shared history. 

• A hard fork may result in the creation of a second cryptocurrency on a new 
distributed ledger in addition to the legacy cryptocurrency which remains 
operational on the legacy ledger. After a hard fork, transactions involving the 
new cryptocurrency are recorded on the new ledger and transactions involving 
the legacy cryptocurrency continue to be recorded on the legacy ledger. 

Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

• An “airdrop” describes a means of the distribution of units of a 
cryptocurrency to the distributed ledger addresses of multiple 
parties, often for no additional consideration. As in the case of 
Bitcoin Cash, a hard fork may be followed by an airdrop, which 
distributes units of the new cryptocurrency to addresses owning the 
legacy cryptocurrency.  However, a hard fork is not always followed 
by an airdrop and an airdrop is not always preceded by a hard fork.



Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

• In this Revenue Ruling, the IRS addressed whether a taxpayer recognized 
gross income as a result of a hard fork in two situations:  

• When the taxpayer did not receive units of a new cryptocurrency; and
• When a taxpayer did receive units of a new cryptocurrency.

• The IRS did not address situations in which a taxpayer receives an airdrop that 
was unrelated to a fork.  This could occur, for example, as a means of 
distributing a new cryptocurrency for marketing purposes (e.g., as publicity for 
the new currency or to promote unrelated goods or services).

Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

• Where no units of the new cryptocurrency were received, IRS ruled that 
the taxpayer does not recognize gross income as there was no 
accession to wealth. This ruling makes sense, of course, since there has 
been no transaction in which the taxpayer realized income.  It received 
nothing which it did not already have and, in fact, the legacy 
cryptocurrency may lose value if the new blockchain becomes dominant. 

• See e.g., Commissioner v. Glenshaw Glass, 348 U.S. 426, 431 (1955) 
(Under § 61, all gains or undeniable accessions to wealth, clearly realized, 
over which a taxpayer has complete dominion, are included in gross income.) 



Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

• In the second situation (units of new cryptocurrency received), 
IRS reasoned that because the taxpayer received a new asset 
– the newly issued cryptocurrency resulting from the hard fork –
and had the ability to dispose of the new cryptocurrency 
immediately following the airdrop, that the taxpayer had an 
accession to wealth and recognized ordinary income in the 
taxable year in which the new cryptocurrency was received.

Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

• There are at least three important points to be gleaned from the second 
situation of the ruling:  

1. The receipt by a taxpayer of units of a new cryptocurrency resulting from a 
hard fork is a realization event. 
• Some had argued that a hard fork was akin to a stock split or stock dividend, which 

may not be a recognition event (See § 305(a); Eisner v. Macomber, 252 U.S. 189). 

• However, a hard fork in essence creates a new issuer. A hard fork 
would be akin to a corporation distributing shares of the stock of 
another corporation to its shareholders, which is clearly a taxable 
event.  (See e.g., Peabody v. Eisner, 247 US 347 (1918).)



Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

2. A taxpayer will only recognize income when it has dominion or control over 
the units received.  A taxpayer does not have dominion and control if, e.g.,  
the address to which the cryptocurrency is airdropped is contained in a wallet 
managed through an exchange that does not support the new cryptocurrency.  
• For an accrual basis taxpayer, this is arguably a favorable conclusion since the taxpayer 

must generally include the amount in gross income in year in which all events have 
occurred which fix the right to receive such amount. § 451(b).

• For a cash method taxpayer, this conclusion should follow from the general standard that 
requires inclusion in gross income in the taxable year it income is actually or 
constructively received. Income is not constructively received if the taxpayer's control of 
its receipt is subject to substantial limitations or restrictions. Treas. Reg. § 1.451-2.

Cryptocurrency – Taxation
Rev. Rul. 2019-24 - Forks

3. The character of the income received on receipt of new units resulting from 
a hard fork is ordinary. 
• In this regard, IRS asserted that income is generally ordinary. 
• However, the ruling is notably lacking in reasoning, citing only §§ 1222, 1231 and 

1234A, which seem mostly irrelevant to the question at hand. 
• The ruling does note cite Section 1221, which defines capital assets by excluding 

certain enumerated assets without regard to holding period.
• Since IRS has stated in previous guidance that cryptocurrency is treated as property, 

this suggests that, unless held as inventory, the distribution could create capital gain.



Cryptocurrency – Taxation
IRS Q&A’s

• In addition to Revenue Ruling 2019‐24, the IRS issued a document 

entitled “Frequently Asked Questions on Virtual Currency,” posing 

(and answering) 46 questions on cryptocurrency transactions.  

• Most of these questions and answers were addressed in previous 

guidance or amount to logical extensions of such guidance.  

However, there was some new guidance of note. 

Cryptocurrency – Taxation
Valuation of Cryptocurrencies

• Answers 25 and 26 address how to determine a cryptocurrency's fair 

market value on receipt.  In this regard, the IRS stated that cryptocurrency 

received in a transaction facilitated by an exchange is valued as the 

amount recorded by the exchange in USD. 

• However, if the cryptocurrency was not received through an exchange 

(e.g., in a P2P transaction), fair market value is determined as of the date 

and time the transaction is recorded on the applicable distributed ledger. 

• IRS will accept values determined by a cryptocurrency or blockchain

explorer that analyzes worldwide indices of a cryptocurrency and 

calculates the value of the cryptocurrency at an exact date and time. 



Cryptocurrency – Taxation
Soft Forks and Wallet Transfers

• In A29, IRS addressed whether a taxpayer has income upon a soft fork (A 

soft fork occurs when there is a protocol change that does not create a 

new cryptocurrency. )  

• The IRS indicated that because soft forks do not result in the receipt of 

new cryptocurrency, the taxpayer will be in the same position as it was 

prior to the soft fork, meaning that the soft fork will not result in any 

income.  

• Similarly, A35 addresses provides that a transfer from one crypto wallet to 

another is a non‐taxable event, even if the taxpayer received an 

information return, such as a Form 1099‐K or 1099‐B.

Hard Fork/Soft Fork 



Cryptocurrency – Taxation
Specific Identification

• Notably, in A36‐A38, the IRS provided long‐awaited guidance on acceptable 

methods for determining a taxpayer’s basis in cryptocurrency, including 

whether specific identification is allowed.  Practitioners had taken differing 

positions on this matter. 

• In A36, the IRS stated that a taxpayer may choose which units of virtual 

currency are deemed to be sold or exchanged if it can specifically identify 

which units of virtual currency are involved in the transaction and substantiate 

its basis in those units.  This is good news for investors who have kept records 

sufficient to allow them to identify units in which they have gains and losses, 

allowing them to sell offsetting lots and reduce net gain. 

Cryptocurrency – Taxation
Specific Identification

• A37 addresses how a taxpayer may identify a specific unit of virtual currency: 

This may be accomplished by either documenting the private or public keys and 

address, or by keeping records showing the transaction information for all units 

of a specific virtual currency, held in a single account, wallet, or address. 

• This information must show: (1) the date and time each unit was acquired, (2) 

the taxpayer’s basis and the fair market value for each unit at the time it was 

acquired, (3) the date and time each unit was sold, exchanged, or otherwise 

disposed of, and (4) the fair market value of each unit when sold, exchanged, or 

disposed of, and the amount of money or the value of property received for 

each unit.



Cryptocurrency – Taxation
Default Accounting Method

• Finally, in A38, the IRS indicated that if a taxpayer does not specifically 

identify units of virtual currency, the units are deemed to have been sold, 

exchanged, or otherwise disposed of in chronological order beginning 

with the earliest unit of the virtual currency purchased or acquired; that 

is, on a first in, first out (FIFO) basis.

Cryptocurrency – Taxation
NFTs, in General

• There is no published guidance on the taxation of NFTs.  It seems appropriate, 
however, to analogize to Notice 2014-21 and treat NFTs as property.

• Hence, as with fungible cryptocurrencies, gain or loss should be  recognized 
on any disposition of an NFT, based on the difference between the property’s 
tax basis and the value of what is received in exchange.

• Further, the character of the gain or loss on cryptocurrency should generally 
depend on whether the cryptocurrency is considered a capital asset or an 
ordinary income asset, such as inventory, property held for sale to customers 
in the ordinary course. 
• Thus, cryptocurrency would generally be a capital asset in the hands of an investor but 

may be an ordinary income asset in the hands of a dealer or creator.



Cryptocurrency – Taxation
NFT Holders

• NFTs held by investors and personal users should be treated as capital 

assets.  Accordingly, the rate of tax on a disposition should generally 

depend on the holding period for such assets (i.e., short‐term or long 

term). 

• However, a taxpayer’s intent in acquiring an NFT must be ascertained to 

determine certain tax issues, such as whether the NFT is an amortizable 

asset and whether losses may be deducted.

Cryptocurrency – Taxation
NFT Holders

• Taxpayers holding NFTs in a trade or business or for investment may be 

able to amortize such NFTs under Section 197.  However, this would not 

apply to personal use assets and self‐created assets.

• A taxpayer claiming to hold an NFT for investment – as opposed to 

personal use – may have to prove the activity was engaged in for profit.  A 

failure to show the activity was engaged in for profit could affect the 

taxpayer’s ability to amortize the asset or its ability to deduct losses.



Cryptocurrency – Taxation
NFT Holders

• NFT sales may be subject to the higher rates of capital gains tax on 

collectibles.

• The term “collectible” includes works of art, rugs or antiques, metals or 

gem, stamps or coins, alcoholic beverages and any other tangible personal 

property specified by IRS, including historical documents and objects.

• On the one hand, some NFTs would seem to clearly fall into this category; 

e.g., works of art.  On the other, however, the list appears only to include 

tangible property.  An NFT representing art for example would be a digital 

creation or a digitized representation of art. 

Cryptocurrency – Taxation
NFT Creators

• NFT Creators are generally subject to ordinary income on a 
disposition of their creation.  

• Capital assets are defined to exclude, among others:
• Inventory and property held primarily for sale to customers in the 

ordinary course;
• Patents, inventions, models or designs, copyrights, literary, musical, or 

artistic compositions and letters, memoranda, or similar property, held 
by a taxpayer whose personal efforts created such property or, in the 
case of a letter, memorandum, or similar property, a taxpayer for whom 
such property was prepared or produced.

• Section 1235 applies only to patents and should generally be inapplicable 
to NFTs.



Areas where guidance is still needed:

 What kind of property is crypto? 

 Security or Commodity

 Application of mark-to-market rules

 Wash sale rules

 Securities loan nonrecognition rules

 Consider income sourcing rules

 Who is a broker?

 The proper application of international tax reporting requirements to institutions which provide cryptocurrency 
accounts (e.g., wallet providers and exchanges);  

 Taxation of ICO’s, including tokenized securities and utility tokens;
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Areas where guidance is still needed:

International taxation of crypto transactions (Subpart F, GILTI, 
PFIC, ECI, PE);

Defi transactions;

Staking rewards/proof-of-stake

NFTs;

Can employees receive crypto wages? 



Estate and Gift Tax

 Subject to estate and gift tax like all other property of US residents

 Nonresidents may have other issues

 Ask clients whether they own crypto or NFT

 Issues with passing along wallets and other assets to family members

 How to share keys with beneficiaries and instructions for moving crypto 

 Consider Multisig technology - requires multiple approvals before 
transactions can be made.

 Use of LLCs to make crypto transfers

Estate and Gift Tax

 Reasonable and prudent investment standard for trustees and retirement plan 
administrators 

 Prudent Investor Standard = Investment decisions must be made “in the context of the trust 
portfolio as a whole and as part of an overall investment strategy having risk and return 
objectives reasonably suited to the trust.”

 The value of NFTs is extremely volatile; less so for crypto depending on type

 Trustees should be very hesitant to invest in NFTs without express permission from the settlor, 
a release by the beneficiaries, or authorization in a court order.

 May be avoided by using manger-managed LLCs but be careful of recent decision in 
McNulty v. Commissioner

 Implications of holding coins in noncustodial wallet with private keys rather than on a 
commercial exchange



Issues with Reporting Crypto-Currency 
Transactions

Lack of 1099 Reporting
 Payments in crypto to independent contractors for the performance of services is 

required to report such crypto payments equal to the IRS and to the payee on Form 
1099-MISC. 

 Third party settlement organizations (TPSOs) are required to report crypto payments 
made to merchants on Form 1099-K if, during the relevant calendar year, both (1) the 
number of transactions settled for the merchant exceeded 200 and (2) the gross 
amount of payments made to the merchant exceeded $20,000.00. 

 A TPSO is a third-party intermediary that contracts with a substantial number of unrelated 
merchants to settle payments between the merchants and their customers. This could include, 
for example, crypto exchanges and some crypto wallet providers. 

 The IRS has not addressed whether and in what circumstances taxpayers such as crypto 
exchanges should file a Form 1099-B, which applies to (among other things) barter exchanges. 
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Issues with Reporting Crypto-Currency 
Transactions

Burden of Record Keeping on Taxpayer not Exchange

Difficult to Track All Sales

Thousands of unique types of crypto assets traded on hundreds of 
exchanges around the world

Different tickers and format for each exchanges 

 Coinbase and Kraken use BTC and XBT as bitcoin ticker 

 Not assigned value in US dollars

 Accounting for trade fees (added to cost basis or reduce purchase price)

54



Recent Developments – Reporting of 
Cryptocurrency

 Infrastructure Investment and Jobs Act:
 Expanded Information Return Reporting by Brokers

 Expands definition of “broker” under IRC Sec. 6045A to include persons “regularly 
providing any service effectuating transfers of digital assets on behalf of another 
person,” and further expands the securities covered by this section to include 
digital assets. 

 All brokers must report payments over $600 in cryptocurrency transactions 
 Must provide, among other things, “the name and address of each customer” 

along with information on “the customer’s adjusted basis in such security and 
whether any gain or loss with respect to such security is long-term or short-term.”

 Bi-Partisan Support in Senate to remove miners and software developers from 
broker definition 
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Recent Developments – Reporting 
Crypto

 FBAR:
 Foreign account only holding virtual currency is not required to be 

reported 
 Foreign account holding “reportable” assets such as cash, and 

crypto, may need to be reported if cash exceeds reporting 
thresholds
 Wallet likely does not cause reporting since a wallet is not a 

foreign financial account
 But FinCEN Notice 2020-2 proposes to include virtual currency 

on FBAR, however, no guidance issued yet
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Recent Developments – Reporting 
Crypto

 Form 8938 – depends on value and location of where its held
 Determining location remains unclear

 FY2023 Budget:
 Expansion of FATCA

 The proposal would amend IRC §6038D(b) to require reporting of “foreign digital asset 
accounts” 

 The proposal would be effective for returns required to be filed after December 31, 
2022.

 US digital asset exchanges would be required to disclose information on substantial foreign 
owners of some passive entities

 Certain financial institutions, including digital asset brokers, would also need to report the 
account balance "for all financial accounts maintained at a U.S. office and held by foreign 
persons." 
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Infrastructure Investment and Jobs Act:

 Virtual currency payments now treated as “Cash” subject to Form 8300 
reporting

 Form 8300, Report of Cash Payments Over $10,000 Received in a Trade or 
Business and has encouraged e-filing of the form.

 A person must file Form 8300 if they receive cash of more than $10,000 from the 
same payer or agent:

 In one lump sum;

 In two or more related payments within 24 hours, e.g., a 24-hour period is 11 a.m. 
Tuesday to 11 a.m. Wednesday; or

 As part of a single transaction or two or more related transactions within a 12-month 
period. ( Reg. §1.6050I-1(b) ; Reg. §1.6050I-1(c)(7)(ii))

 Generally effective for tax years after December 31 2023
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Reporting of Cryptocurrency

Schedule B – Not likely 

Form 8621 – only if owned through a foreign corporation 
and PFIC definition met
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Reporting of Cryptocurrency

New Form 1040 asks about crypto currency 
on first page

"At any time during [the tax year], did you receive, sell, send, 
exchange, or otherwise acquire any financial interest in any virtual 
currency?
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When to Check Yes

The receipt or transfer of virtual currency for free 
(without providing any consideration), including from an 
airdrop or hard fork;

An exchange of virtual currency for goods, services or 
other property;

A sale of virtual currency; and
 Receipt of new virtual currency as a result of mining and staking 

activities.
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When to Check No

Not involved (in any way) with virtual currency during the 
year

 If only transaction is the purchase of virtual currency with 
government backed currency

 If only transaction with virtual currency was holding it in 
your wallet, account or moving it from one wallet to another

Received virtual currency as a bona fide gift
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What To Do If You Checked No?

File an amended return

File a superseding return

Voluntary disclosure
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Cryptocurrency Enforcement

 DOJ recently established a National Cryptocurrency Enforcement Team (“NCET”) to 
investigate and prosecute criminal activity 

 IRS requested $32 Million to enhance enforcement of crypto
 US part of the Joint Chiefs of Global Tax Enforcement (J%)
 “Operation Hidden Treasure,” focused on uncovering unreported income related to 

cryptocurrency 
 IRS seized $3.5 billion in crypto in fiscal year 2021 which accounts for 93% of all the assets seized by tax 

enforcement that year

 To further advance those efforts, the unit is opening an Advanced Collaboration & Data Center in Northern 
Virginia in 2022.

 Use of John Doe Summons
 Use of soft letters on crypto currency including Letters 6173, 6174 and 6174-A
 Tax Investigators recently identified $1billion dollar crypto Ponzi Scheme

64



State Tax Implications

 NY AG James recently announced its commitment to hold “cryptocurrency tax 
cheats accountable.”

 Failure to declare crypto income could face treble damages, interest, and 
penalties under the New York False Claims Act;

 Criminal prosecution and separate liabilities and penalties under the tax law.

 Key takeaway – penalties and criminal exposure not only for taxpayers but for 
accountants, lawyers, and other tax professionals who knowingly or 
recklessly cause taxpayers to under-report the tax they owe from 
cryptocurrency transactions may also face enforcement action under the 
False Claims Act

State Tax Implications

 New York guidance on crypto transactions (TSB-M-14(5)C, (7)I, 
(17)S)
 Adopts federal rule on treatment as barter exchange  

 Sales Tax:

 Virtual currency is treated as an intangible not subject to sales tax by recipient

 Must still consider what was exchanged – if subject to sales tax, sales tax due 
based on value of crypto exchanged

 Corporation tax and personal income tax policy

 Follows federal rules



State Tax Implications

New Jersey recently issued guidance
Similar to New York on sales tax 

Wages subject to gross income tax and withholding 
rules

Conformity with federal rules

IRS Crypto-Campaign
Its Like the FBAR but Worse

 The IRS has been reminding taxpayers for several years now about reporting 
virtual currency transactions:
 Release of IRS Notice 2014-21 

 March 2018 – IRS reminds taxpayers that virtual currency transactions must be reported 
and the failure to do so can lead to civil penalties or criminal prosecution - News Release 
IR 2018-71

 2019 – Release of Schedule 1 with crypto question

 July 2019 – IRS begins sending "educational" letters to taxpayers who potentially failed to 
report income and pay the resulting income tax on virtual currency transactions - News 
Release IR 2019-132
 Letter 6173

 Letter 6174

 Letter 6174-A
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IRS Soft Letters on Crypto

 Letter 6173 

 States that the IRS has information indicating that the taxpayer holds or has 
held one or more virtual currency accounts and, “may not have met its U.S. 
tax filing and reporting requirements for transactions involving virtual 
currency” based on transactions occurring between 2013 to 2017

 Directs taxpayers to file the delinquent returns and report the virtual currency 
transactions, file an amended return, or send a statement of facts explaining 
the taxpayer’s position, including a complete history of previously reported 
income from its virtual currency transactions, signed under penalty of perjury 

69

IRS Soft Letters on Crypto

 Letter 6174
 States that IRS has information that the taxpayer had one or more 

accounts containing virtual currency but “may not know the 
requirements” for reporting transactions involving virtual currency

 No response required

 Letter 6174-A
 Similar to 6174 but IRS states that the taxpayer “may not have properly 

reported” its cryptocurrency transactions 

 No response required but the IRS may send further correspondence 
concerning potential enforcement action. 70



IRS Soft Letters on Crypto

 Letter 6174
 States that IRS has information that the taxpayer had one or more 

accounts containing virtual currency but “may not know the 
requirements” for reporting transactions involving virtual currency

 No response required
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IRS’ Position

October, 2019: IRS announces release of Revenue 
Ruling 2019-24, once again reminding taxpayers that 
virtual currency must be reported

At the end of 2019, the IRS announced a program to 
coordinate cases with issues involving virtual currencies 
with IRS Chief Counsel.  Notice CC-2020-003
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IRS’ Position

2020/2021:

Now part of Large Business and International (LB&I) Active 
Campaigns IRS audit campaign 

Virtual currency were included as part of the Small 
Business/Self Employed (SB/SE) Division Current 
Examination Plan for 2022

Included as part of Updated Voluntary Disclosure Practice 
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What are examiners looking for?

 Business income from activities involving virtual currency as a payment for 
good or services, whether or not the income is reported on Form 1099-K

 Coin or token lending activity particularly that of interest or fees as income 
or escrow blockchain address(s) 

 Coins or tokens exchanged for other coins or tokens

 Compensation received in the form of coins or tokens in addition to income 
reported on third-party reporting forms by those residing in the U.S. and 
citizens and residents (Form W-2, Form 1099-MISC, etc.)

 FATCA/FBAR (see above)
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Best Practices

1. Look out for clients that dabble in virtual currency

2. Include question in yearly organizer regarding cryptocurrency

3. More prevalent among younger clientele then retirees 

4. Ask about online gambling accounts may use virtual currency 

5. Due your own due diligence

6. Utilize software that tracks transactions, values etc.
1. Cointracking.info

2. Tokentax.co

3. Accointing.com 
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Getting Ahead of a Problem

 Don’t file quiet return – always use a voluntary disclosure
 For instance, on April 3, 2020, the IRS announced that Dusko Bruer, a Lake Worth, Florida 
businessman, had pled guilty to tax evasion and willful failure to file a FBAR in connection with 
accounts that he maintained in Croatia, Germany, Serbia and Switzerland between 2007 and 2015. 
Bruer was advised by Credit Suisse in 2015, when it closed his Swiss bank account, to enter the 
OVDP; however, Bruer chose to make a quiet disclosure that the IRS later determined was false, 
because he had only disclosed funds held in the Credit Suisse account and not the accounts held in 
the other countries. 

 See Internal Revenue Service news release, April 3, 2020, Tapped hidden accounts to 
buy $1.3 million yacht and waterfront property filed false “quiet” disclosure, available at 
https://www.irs.gov/compliance/criminal-investigation/lake-worth-businessman-pleads-
guilty-to-evading-taxes-on-millions-in-income-stashing-funds-in-secret-accounts-around-
the-world-tapped-hidden-accounts-to-buy-13-million-yacht-and-waterfront-property.
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When to Consider Using a Voluntary 
Disclosure

Is the issue subject to an IRS Audit 
Campaign?
Even if case not an audit campaign, “bad facts” 
should warrant consideration of a voluntary 
disclosure
If you received a “soft letter”
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Risks of Not Disclosing

o Depends on facts and circumstances

 Situations that increase likelihood of audit

 Scorned spouse or lover

 Angry Business Partner or Relative

 Third-Party who just doesn’t like you (you would be amazed...);

 Whistleblower

 Cooperating Witness/Target

o Eggshell Audit and Reverse Eggshell Audit

o IRS Special Agent Investigation

o Criminal Prosecution by either the Internal Revenue Service or the Department of Justice
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Before Submitting a Voluntary Disclosure 
Request

o Impact on other taxes

o Possible disclosures to other agencies

o Kovel letter

o Benefits received vs. Burdens imposed

o How to handle current year returns – Consider Form 8275, Disclosure Statement

 Timely tax payments should always be made

 Consider pleading the fifth amendment if necessary
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Federal Voluntary Disclosures

o Updated Voluntary Disclosure Practice (“UVDP”)

o Streamlined Filing Compliance Procedures (domestic and
foreign)

o Delinquent FBAR Submission Procedure

o Delinquent Information Return Submission Procedure

o Quite Disclosure

80



Updated Voluntary Disclosure Practice 
(“UVDP”)

Combines the Domestic Voluntary Disclosure with the OVDP

 in 2022, the Service made crypto‐specific revisions to Form 14457, used by taxpayers to request
preclearance for voluntary disclosures

 Part I now specifically addresses whether the disclosing taxpayer holds cryptocurrency or has engaged in
virtual currency transactions

 Instructions also add information on virtual currency reporting

Open Question – will other disclosure options be given for clients without (significant)
criminal risk?

 Virtual currency a hot topic – possible to prospectively see programs like the Streamlined Program for
international tax issues or expansion of existing programs to directly cover digital assets

81

Fraud

 Generally involves: deception, misrepresentation of material facts, false or altered documents,
evasion (e.g. diversion or omission), or conspiracy. Some common “badges of fraud” include :

o Understatement of income (e.g., by omissions of specific items or entire sources of income, failure to
report substantial amounts of income received);

o Fictitious or improper deductions (e.g., overstatement of deductions, personal items deducted as business
expenses);

o Accounting irregularities (e.g., two sets of books, false entries on documents);

o Acts of the taxpayer evidencing an intention to evade tax (e.g., false statements, destruction of records,
transfer of assets);

o A consistent pattern over several years of underreporting taxable income;
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Badges of Fraud

o Implausible or inconsistent explanations of behavior;

o Failure to cooperate with the examining agent;

o Concealment of assets;

o Engaging in illegal activities (e.g., drug dealing), or attempting to
conceal illegal activities;

o Inadequate records; and

o Dealing in cash.
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UVDP Submission Procedures

 Must submit pre-clearance request using Form 14457, Voluntary Disclosure Practice Preclearance and
Application

 The Instructions to Form 14457 indicate that the Service expects to process preclearance requests in a timely manner, with the
processing taking “a minimum of 30 days” but recognizing that it “may take 60 days or longer.”

 Unit has begun reviewing submissions – reviewing requests from 2021

 If pre-cleared, must provide CI with narrative providing facts and circumstances of noncompliance
including, location of all unreported assets and identity of any related entities, parties and professional
tax advisors

 The Noncompliance narrative must include a thorough discussion of all Title 26 and Title 31 willful
failures to report income, pay tax, and submit all required information returns and reports. Explain the
roles the professional advisor(s) named above had in your noncompliance. The field below will
automatically expand to accommodate your narrative.)

 AnAudit will follow!
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Must Disclose All Reportable Accounts

 The Instructions for Form 14457 indicate that Part I requires a taxpayer to disclose “all 
noncompliant financial accounts” that the taxpayer “owned or controlled or were the 
beneficial owner of, either direct or indirectly.” The Instructions further indicate that a 
noncompliant financial account is any account that: (1) generated income and the 
income was not reported for federal income tax purposes; (2) received previously 
untaxed funds; or (3) was required to be reported on an information return or report 
(e.g., IRS Form 8938, Statement of Specified Financial Foreign Assets or FinCEN Form 114

 Unclear whether this includes:

 Accounts owned indirectly through entities

 Gambling accounts,

 Accounts held by nominees, alter egos, and transferees
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Auditor Has Enormous Latitude

 Disclosure Period
 Normally 6 years but can be expanded by auditor due to non-compliance or taxpayer 

 Penalties
 Single year penalty = to 75% fraud penalty on the year with the highest tax liability 

plus 
 Willful FBAR penalty for highest year

 Generally, single penalty equal to GREATER of $100,000 or 50% maximum value of the 
account(s) during disclosure period

 Auditor can
 Impose additional penalties for non-cooperation

 In “rare and extraordinary cases” reduce the penalties. No guidance as to what is “rare and 
extraordinary
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Streamlined Procedure – In General:

 Provides reduced 5% penalty, 0% penalty if foreign, for eligible non-willful failures

 Taxpayer must certify under penalty of perjury that failure was non-willful

 Do not rush into the program—once you’re in, you cannot get out and you must pay 5%
penalty

 For example, in the case of large bank accounts, the 5% penalty may still be too large a
penalty to stomach when the taxpayer's case is clearly non-willful. In such a case, the taxpayer
may want to consider the delinquent procedure

 Most appropriate for taxpayers not concerned with criminal prosecution relating to their
delinquencies
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Streamlined Procedure – In General:

 The program resolve all penalties related to the offshore noncompliance, but this
protection does not extend to the domestic aspects of the voluntary disclosure.

 Benefits include reduced penalties, shorter process and less professional costs
but—No criminal protection

 No news is good news

 It is important to remind clients that no news is good news when disclosing through the
streamlined filing compliance procedures as the client will never receive notice that they have
fully been accepted into the program.
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Streamlined Penalty Regime

Domestic Streamlined Procedure – 5% Penalty
 5% penalty for domestic filers is in lieu of all other penalties including:

 Accuracy related, late file and late payment penalties

 FBAR Penalties

 All foreign information return reporting penalties for failing to timely
file Form 5471, 5472, 8621, 8938, 8865

Foreign Streamlined Procedure – 0% Penalty
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Calculating 5% Penalty

 Identify all previously unreported foreign assets and income

 Determine balances as of 12/31

 Determine exchange rate (IRS exchange rate is preferred)

 Total values as of 12/31

 Apply 5% penalty on year with highest balance
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General Eligibility Requirements

To be eligible for the streamlined filing compliance
procedures, the taxpayer must meet the following general
eligibility requirements: The taxpayer must:

(1)Be an individual taxpayer (or an estate);

(2) Conduct must be non-willful;

(3)Not currently be under audit; and

(4)Have a valid TIN or SS
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Additional Eligibility Requirements (Domestic Streamlined)

o Satisfy the resident requirement

 U.S. citizen

 Green card holder

 Statutory resident

o Previously filed U.S. tax returns for the most recent 3 years

o Failed to report income and pay tax from a foreign asset or account
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Additional Eligibility Requirements (Foreign Streamlined)

oNon-Resident Requirement

 U.S. Citizen and/or Green Card holder

 1 out of last 3 years, no U.S. abode and physically outside of U.S.
for at least 330 days

oFailed to report income and pay tax from a foreign asset or
account
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Disclosure Period

Three (3) Most Recent Income Tax Years

Six (6) Most Recent FBARs Years

Consider changes in disclosure periods based on 
when returns/FBARs are filed
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Demonstrating Non-willful Conduct

 The IRS advises that non-willful conduct is conduct "that is due to negligence, inadvertence, or mistake 
or conduct that is the result of a good faith misunderstanding of the requirements of the law." 

 Some factors that the IRS may flag to establish willfulness include:

(1) The frequent movement of cash in the accounts.

(2) Large dollar amounts within the accounts.

(3) Whether the asset was held with an offshore company layered within multiple companies.

(4) Whether the jurisdiction holding the asset is known for bank secrecy.

(5) Whether the money originated in the United States and was moved offshore.

(6) Whether the asset was obtained through criminal activity.

(7) The source of funds in the accounts.
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Reasonable reliance on tax advisor

When the IRS considers a taxpayer's reliance on the advice of a tax 
advisor, the IRS considers the following: 

1. The taxpayer's reliance on the advice of a tax advisor was objectively 
reasonable.

2. The taxpayer provided their tax advisor with all the necessary information to 
evaluate the tax matter.

3. The tax advisor had enough knowledge and expertise related to the tax matter 
to provide advice.

4. The taxpayer "actually relied" on their tax advisor's advice.

5. The taxpayer exercised the care that a reasonably prudent person would have 
used under the circumstances when relying on the tax advisor's advice.
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Questions to client for Streamlined 
Procedure:

 How did this account come about?

 What was the source of the money?

 Why is it in an offshore jurisdiction?

 Was it held in a structure?

 Did you use your name?
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Drafting Non-willful Statement

 Take seriously

 Humanize client: explain background

o Holocaust survivors

o Fled to the United States from war-torn countries and deposited their money in foreign accounts

o Inherited money from an overseas relative and never knew that he or she had overseas accounts.

o Moved to the United States later in life, never learned English or the complicated tax code and
never understood that he or she had to report bank accounts held in their original home country.
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