
CASE STUDY #1 – partial shutdown with more than nominal effect 

Ebb Tide is a seafood restaurant that opened for business on June 1, 2019.   When the Covid pandemic 

hit ten months later in mid-March 2020, the restaurant was ordered closed under emergency orders 

from the Governor.  Ebb Tide was able to reopen in mid-May subject to a 50% capacity limitation, which 

stayed in place through mid-March 2021, whereupon Ebb Tide was able to resume full operations. 

The client asks, “Am I eligible for the Employee Retention Credit?”   

First     Ask the client for details about their operations: 

▪ Closed by government mandate March 19, 2020 
▪ Allowed to re-open May 19, 2020 at 50% capacity 
▪ Allowed 100% capacity starting March 19, 2021 
▪ Client secured a PPP loan that was funded on June 30, 2020 

 

Second   Do they qualify under the gross receipts test? 

Rule for 2020:   Greater than 50% decline in receipts as compared to 2019.  Where the business 

started mid-2019, use initial 2019 quarter of operation to compare the earlier quarters.  If this 

was a partial quarter, extrapolate what the full quarter would have been. 

Rule for 2021:  Greater than 20% decline in receipts as compared to 2019.  If no comparable 

2019 quarter exists, use the comparable quarter in 2020 for comparison. 

Third    Do they qualify under full or partial shutdown test? 

Did the partial shutdown have a more than nominal effect on operations?  This is based on facts 

and circumstances.  However, a greater than 10% decline in ability to provide goods and services 

will be deemed more than nominal. 

Fourth  Crunch the numbers 

Client provided a month-by-month summary of gross receipts.  Use this data to make gross 

receipts calculations for ERC eligibility for all affected quarters, and also to test whether there is 

a more than nominal (at least 10%) effect during periods of partial shutdown (see two charts) 

Fifth    Follow-up question to client:  Did the 50% seating capacity limitation really affect you in January 

and February 2021, or is this generally a slow time for a seaside restaurant?  Answer:  generally slow  

Sixth    Prepare amended and original tax returns as needed: 

1. 2Q 2020 Form 941-X – qualifying wages are from March 19 through June 30 

2. 3Q & 4Q 2020 Forms 941-X – qualifying wages must be coordinated with PPP loan forgiveness  

3. 1Q & 2Q 2021 – Ebb Tide was not eligible for ERC because 50% seating limitation had no 

meaningful impact on their ability to serve customers 

4. 3Q 2021 – Ebb Tide is eligible for ERC because of greater than 20% drop in revenue versus 2019  

5. 4Q 2021 – TBD, including whether 4Q ERC is eliminated in $1 trillion infrastructure bill 



Ebb Tide, LLC ‐ Monthly Gross Receipts ‐ 2019 through September 2021

2019 2020 2021

January ‐                  92,000          81,400        

February ‐                  103,000        83,000        

March ‐                  55,000          123,000      

April ‐                  ‐                     145,000      

May ‐                  43,000          198,000      

June 93,000       169,000        213,000      

July 323,000     166,000        225,000      

August 235,000     175,000        188,000      

September 155,000     130,000        124,000      

October 100,000     97,000         

November 90,000       71,000         

December 97,000       63,000         

Ebb Tide, LLC ‐ Gross Receipts data analyzed

Monthly Quarterly Monthly Quarterly % vs. 2019 Monthly Quarterly % vs.  ___

January 93,000       92,000         81,400        

February 93,000       103,000       83,000         vs. 2020

March 93,000       279,000        55,000         250,000    ‐10.39% 123,000      287,400      15%

April 93,000       ‐                    145,000     

May 93,000       43,000         198,000      vs. 2020

June 93,000       279,000        169,000       212,000    ‐24.01% 213,000      556,000      162%

July 323,000     166,000       225,000     

August 235,000     175,000       188,000      vs. 2019

September 155,000     713,000        130,000       471,000    ‐33.94% 124,000      537,000      ‐25%

October 100,000     97,000        

November 90,000       71,000        

December 97,000       287,000        63,000         231,000    ‐19.51%

2019 2020 2021



CASE STUDY #2 – partial shutdown due to actions by a foreign government 

Tchotchke Shoppe, LLC experienced a 5% decline in gross receipts in 2Q 2020 when the pandemic hit, 

but business quickly rebounded and revenue for the full year was up 7% over 2019. 

The client asks: 

I was under the understanding that there were other ways to qualify besides a loss of 

revenue.  I’m confident we will not qualify on loss of revenue only (we had only 2 low months), 

but that business impacts such as government mandates preventing employees from coming to 

work can qualify.  Our telemarketing employees in Manila being sent home had a significant 

impact on our business until six weeks after the mandate when we got them setup to work from 

home.  Not only the Manila employees, but when the U.S. went on lockdown we had thousands 

of deliveries that were returned to us, resent and some returned again because businesses were 

closed and their employees were working from home.  We also had split shifts for production 

for six weeks so that production employees could work half a week instead of being laid off.  Are 

these situations not part of the ERC?  Thanks! 

Answer 

Notice 2021-20 provides guidance governing Tchotchke Shoppe’s situation.  These are the deliberations: 

Along with a significant decline in gross receipts (greater than 50%), an employer may be eligible for ERC 

where the operation of the trade or business carried on during calendar year 2020 is fully or partially 

suspended due to orders from an appropriate governmental authority limiting commerce, travel, or 

group meetings (for commercial, social, religious, or other purposes) due to COVID-19. 

Appropriate governmental authority is defined in Notice 2021-10 to include only U.S. governmental 

orders affecting the U.S. workforce: 

Question 10:  What “orders from an appropriate governmental authority” may be taken into 

account by an employer for purposes of determining eligibility for the employee retention 

credit?  

Answer 10:  Orders, proclamations, or decrees from the Federal government or any State or 

local government may be taken into account by an employer as “orders from an appropriate 

governmental authority” only if they limit “commerce, travel, or group meetings (for 

commercial, social, religious, or other purposes) due to the  coronavirus disease 2019 (COVID-

19)” and relate to the suspension of an employer’s operation of its trade or business.  Orders 

that are not from the Federal government must be from a State or local government that has 

jurisdiction over the employer’s operations.  These orders are referred to as “governmental 

orders.”  

A slowdown in U.S. orders due to Covid constraints imposed by a foreign government would not give 

rise to eligibility for the ERC.  



Notice 2021-20 also addresses whether covid-related impairments among your customer base would 

constitute a partial government shutdown, including where the customer’s business is closed and a 

shipment gets returned.  This too does not qualify: 

Question 13:  If a governmental order causes the customers of a business to stay at home, or 

otherwise causes a reduction in demand for its products or services, and the business responds 

to the lack of demand by suspending some or all of its operations, is the business considered to 

have a suspension of operations due to a governmental order?  

Answer 13: No. An employer that suspends some or all of its operations because its customers 

are subject to a government order requiring them to stay at home or otherwise causing a 

reduction in demand for its products or services is not considered to have a full or partial 

suspension of its operations due to a governmental order. If an employer’s operations are not 

suspended due to a governmental order but the employer experiences a reduction in demand, 

the employer may be considered an eligible employer if it experiences a significant decline in 

gross receipts. 

Absent a 50% decline in gross receipts for 2020 (20% in 2021) and any qualifying government-mandated 

full or partial shutdown, Tchotchke Shoppe does not appear to qualify for Employee Retention Credit in 

2020 or 2021. 

Even if Tchotchke Shoppe were found to have been impacted by a governmental order to limit 

operations, there would need to be a showing that this had a “more than nominal” impact on business, 

and that does not appear to be the case here. 

 

 

 

 

  

 

  



CASE STUDY #3 – wages of majority owner, and Form 7200  

Design:  Daniel Crater is a self-employed Uber driver.  Following advice he learned about on the 

internet, Dan formed an S corporation in 2021 in order to take advantage of ERC.  This is the strategy he 

read about: 

The first thing you need to do is set up a Limited Liability Corporation (LLC) that files as an S-

Corp.  The ERC is designed for small business owners, so by setting up your own LLC and running 

it as an S-Corp, you now are an employee of your own business. This enables you to qualify for 

the ERC. For those that already have an LLC, you would still need to elect to file as an S-Corp 

Execution:  On July 28, 2020, Drive You Crazy, Inc. filed Form 7200 claiming $7,000 advance payment of 

the Employee Retention Credit on $10,000 of qualifying wages of one employee.  On the same day, 

Form 941 payroll tax return for 2Q 2020 was filed.  Form 941 shows $10,000 of wages, federal income 

tax withholding of $5,470, social security and Medicare taxes of $1,530 (total = $7,000) and zero refund 

or tax due.   

IRS denied prepayment of the ERC on Form 7200 for these reasons: 

▪ Maximum prepayment of ERC cannot exceed 70% of average quarterly wages that you paid in 

calendar year 2019 (or 2020 if employer did not exist in 2019) 

▪ The amount by which you have already reduced your deposits is $7,000, as indicated on line 6, 

and advance payment requested on Form 7200 line 9 is zero. 

▪ A faulty Form 7200 cannot be corrected.  Instead, employer would have to submit a new Form 

7200.   

o However, “If you file Form 7200 after the end of the quarter, it’s possible it may not be 

processed prior to the processing of your filed employment tax return.” 

Copies of Form 7200, IRS letter, and Form 941 (and worksheet 2) are attached. 

Discussion and next steps: 

Client has come to you to help sort this out and what are next steps.  These thoughts: 

▪ Form 7200 problems are inconsequential and moot.   

▪ Form 941 looks strange indeed.  What employee withholds 54.7% of their $10,000 wages as 

federal income tax?   

▪ In August,  IRS issued in Notice 2021-49 clarifying that most majority owners are “related 

parties” whose wages are not eligible for the ERC 

The first question for Dan is – do you have living parents, siblings and/or children?  If yes, Dan is a 

related party, ineligible for the credit as claimed.  Dan’s Form 941 should be amended, and the amended 

return will show $7,000 tax due.   



What if Dan chooses not to amend?  IRS has upped the ante with temporary regulations stating that 

claiming excess refundable Covid-related credits (ERC, FFCRA, COBRA) is the same as an understatement 

of tax.  Opines my contact from AICPA, “Perhaps the IRS will take a look at new S Corporations for 2020 

and 2021 and their Forms 941s.”   Because there had been legitimate debate over the related party 

question within the practitioner community, there may well be reasonable cause to abate any penalty.   

Further reflections 

I/we often advise, “Don’t let the tax tail wage the economic dog.”  In the first instance, S corporation is 

probably not the best choice of entity for Dan’s gig-economy job as an Uber driver.  As a result of 

pursing the S Corporation ERC-eligibility strategy, there are many more tax filings in Dan’s future – not 

only employment tax returns and Form 1120S, but also in many states a new level of taxation. 

 

 

  















CASE STUDY #4 – coordinating ERC wages with PPP wages 

After the CARES Act was passed in March 2020, Ebb Tide restaurant successfully applied for a $100,000 

PPP loan.  This amount was 2.5 months of salary (capped at $100,000) for all ten employees, including 

the owner and his nephew.   Ebb Tide applied for loan forgiveness using a 13-week forgiveness period 

($115,833 wages), and to simplify the loan forgiveness application, they did not submit any rent or 

utilities expense. 

Upon passage of the Relief Act in December 2020, the prohibition on claiming both PPP and ERC was 

lifted.  We learned from Case Study #1 that Ebb Tide qualifies for the ERC, and now comes the task of 

coordinating PPP forgiveness wages with ERC wages for purposes of amended 2020 payroll tax returns. 

Recall that Ebb Tide was ordered to shut down on Thursday, March 19 – coinciding with the third weekly 

payroll of March 2020.  

The attached table shows how Ebb Tide calculated ERC credits for 2Q, 3Q and 4Q 2020 

 

 

 

 



Ebb Tide, LLC ‐ 2020 payroll
Aug/Sep/Oct

Pre‐Covid late 1Q + 2Q 2Q ERTC Remaining PPP Wages 3Q 4Q 3Q  4Q 3Q 4Q

Name   2020 pay   thru 3/12   3/19 ‐  6/30   max $10K  elig for ERC 13 weeks  to PPP   to PPP   Wages   Wages   ERTC   ERTC 

1 Ashton Owner    120,000  25,000         35,000           ‐             ‐             20,833       13,889      6,944        30,000     30,000     ‐            ‐           

2 Bertie Nephew    120,000  25,000         35,000           ‐             ‐             25,000       16,667      8,333        30,000     30,000     ‐            ‐           

3 Claire Manager    108,000  22,500         31,500           10,000       ‐             25,000       16,667      8,333        27,000     27,000     ‐            ‐           

4 Donna Cook      60,000  12,500         17,500           10,000       ‐             15,000       10,000      5,000        15,000     15,000     ‐            ‐           

5 Eric Server      24,000  5,000           7,000             7,000         3,000         6,000         4,000         2,000        6,000        6,000        2,000        1,000       

6 Fiona Server      24,000  5,000           7,000             7,000         3,000         6,000         4,000         2,000        6,000        6,000        2,000        1,000       

7 Gil Server      24,000  5,000           7,000             7,000         3,000         6,000         1,445         722           6,000        6,000        3,000        ‐           

8 Harold Server      24,000  5,000           7,000             7,000         3,000         6,000         6,000        6,000        3,000        ‐           

9 Ivan Busboy      12,000  2,500           3,500             3,500         6,500         3,000         3,000        3,000        3,000        3,000       

10 Joe Cashier      12,000  2,500           3,500             3,500           6,500           3,000           ‐              ‐              3,000          3,000          3,000          3,000         

   528,000  110,000       154,000        55,000       25,000       115,833     66,668      33,332     132,000   132,000   16,000     8,000       

x 50% x 50% x 50%

27,500         PPP loan ‐ 100% of loan 100,000     8,000          4,000         

2Q ERTC forgiveness allocated to 3Q ERTC 4Q ERTC

compensation expense




