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Section 1: New Legislation

3

PTET Election Extension

 Following the budget (on May 3, 2022), NYS made a change to 
its 2022 PTET election filing deadline.  

 For 2022 only, the election date was moved from March 15 to 
September 15. 

 For entities electing after March 15, a portion of the estimated 
payments that would have been due earlier in the year had the 
election been timely will have to be paid with the election.  

2022-2023 Budget Legislation
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 State PTET Changes for S Corps

 Under the original law, the tax base for S corporations included only New York source income, which 
for many New York-based businesses is low, due to New York’s market-sourcing apportionment 
rules.  The same source-limitation applied to partnerships subject to the PTET, but only with respect 
to their nonresident partners.  

 From what we understand, the reason for the source-limitation was the Tax Department’s concern 
that, for federal tax purposes, S corporations could not specially allocate the deduction for the PTET 
among resident and nonresident shareholders without putting the entity’s S corporation status in 
jeopardy.  

 To eliminate this perceived problem, the original New York PTET regime put all S corporation 
shareholders on the same footing by limiting the PTET to New York sourced-income only.  
Unfortunately, this also limited the PTET benefit for S corporations with only New York resident 
shareholders, all of whom paid tax on the share of their corporation’s un-apportioned income. 

 With this new legislation, and effective for this tax year (2022), the source-limitation will go away for 
S corporations with ONLY resident shareholders.  To qualify for this benefit, the PTET will have to file 
a certification (with its PTET filing for 2022; then with its PTET election for post-2022 tax years) that 
all shareholders are residents.  So S corporations with only New York resident shareholders get to 
pay more tax and give their shareholders bigger federal tax deductions and bigger state tax credits.

2022-2023 Budget Legislation
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 New York City PTET (“CPTET”): 

 City residents will be able to enjoy the same federal tax benefits for the City taxes paid on flow-
through income that are available for the State taxes paid on flow-through income. See TSB-M-
22(1)C.

 The new tax was originally scheduled to go into effect in 2023, but recent legislation enacted in May 
2022 made the CPTET retroactive to January 1, 2022. To qualify for the 2022 CPTET, the taxpayer 
must have a State election in place by the September 15, 2022 due date and must make the City 
election by March 15, 2023.  The new legislation indicates that taxpayers do not need to make 
estimated tax payments to the City for 2022. However, owners of an electing PTE must calculate 
their required City personal income tax estimated tax payments as if they were not entitled to the 
CPTET credit.

 Going forward, the CPTET is available only through an annual election, and the election deadline is 
March 15 of the year for which CPTET is going to apply. Elections may be made by authorized 
members of eligible tax-partnerships and authorized officers of eligible S corporations.

 The election is available for partnerships required to file a New York State tax return (that includes 
any partnership with a New York State resident partner), and New York S corporations with ONLY 
New York City resident shareholders. Notable:  The partnerships and S corporations for which 
CPTET elections may be made don’t need to be doing any business in New York City!

2022-2023 Budget Legislation
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 New York City PTET continued: 

 The CPTET tax base for partnerships is the sum of the un-apportioned and un-allocated pro rata shares of the 
partnership’s income flowed through to partners who are individual residents of New York City. Absent special 
allocations of the CPTET deductions to the City resident partners, all of an electing partnership’s partners 
(including corporate partners and nonresident partners) will bear their pro rata share of the economic burden (and 
thus the federal tax benefit) of the CPTET even though only the City resident partners will receive the CPTET 
credits (per below). 

 Because only those S corporations with only City resident shareholders are eligible for the CPTET, the tax base 
for S corporations is all of the income of the S corporation, un-apportioned.

 The CPTET tax rate is 3.876%.

 CPTET estimates are due on March 15, June 15, September 15 and December 15. And the tax return is due 
March 15 of the year after the tax year closes.  Estimated taxes are payable for the calendar year during which the 
tax year ends, and the tax is due on March 15 of the year following the calendar year in which the tax year ends.

 City resident owners (and only City resident owners) of electing entities are entitled to a credit against their City 
personal income tax. The credit is equal to their direct share of the entity’s CPTET.

 State personal income tax payers are required to add-back any CPTET credit they receive when calculating their 
state income.

2022-2023 Budget Legislation
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 A is a NYC resident

 B is a Westchester resident

 Each owns 50% of a partnership

 Income - $100,000

 NYC PTET income - $50,000

 NYC PTET (4%) - $2,000

 Cost to each partner - $1,000
 Even though only NYC partner gets the credit
 Get ready to make some special allocations to avoid this result.  

New York City PTET Example #1
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State PTET Tax Implications

 Due to the rate differential between the NYS PTET, calculated on the 
pass-through entity’s income, versus the lower NYS personal income 
tax rates for most taxpayers, calculated on one’s pro rata share of 
income, there is a strong likelihood that many NYC resident partners 
will have excess NYS PTET credits which can be applied against their 
NYC tax liability. 

 If they also elect into NYC PTET, this would generate more credits that 
will ultimately be refunded to them unless they have other sufficient 
unsheltered income. Such refunds would be subject to federal income 
tax as an “accession to wealth” negating any real benefit of opting into 
the NYC PTET. 

New York City PTET Issues
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 LLC A, which has 25 equal NYC resident partners, has $25 million of taxable income and elects NYS PTET. 

 Using the state’s highest rate of 10.9%, the PTET liability will be $2,725,000 or a $109,000 credit per partner. 

 Assuming the partners have no additional income aside from their pro rata share of income from LLC A, namely 
$1,000,000, their NYS tax bracket is 6.85% or approximately $65,760 in tax liability. 

 After applying the PTET credit, each partner is left with an excess credit of $43,240 ($109,000 - $65,760) to be applied 
against their NYC tax liability of $38,535 resulting in a net refund of $5,705. 

 If LLC A elects into the NYC PTET, each partner would receive an additional NYC credit of $38,760 all of which would 
be refunded and subject to federal income tax when received. 

 Therefore, the only benefit received will be a timing difference of a deduction in the current year versus a taxable refund 
in the next year.

 Note, that electing into the NYC PTET does not negate the requirement for a partnership or LLC to file a UBT return. In 
fact, opting into the NYC PTET will actually result in more taxes owned to NYC by the pass-through entity, specifically 
the 4% UBT plus the 3.876% PTET (7.876% combined!). Furthermore, after claiming the resident UBT credit, NYC 
residents have a lower tax exposure, leading to an even bigger excess PTET credit which will be taxed when refunded 
in the following year.

New York City PTET Example #2
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 How are wages and salaries disallowed federally due to the 
Employer Retention Credit treated?  
 The state has indicated that they can be subtracted using modification code 

S-205 on Form CT-225.  
 We’re not so sure this is the correct result legally, but we’re not going to look a 

gift horse in the mouth.

 Does the PTET work for investment income/entities?  
 No definitive guidance, but we think so.  

 How are 754/743(b) adjustments treated for PTET purposes? 
 Informal advice from the Tax Department indicates that adjustments reflecting 

a 754 election (basis adjustments) would NOT be taken into account in 
calculating the PTET taxable income.  

Other PTET Issues
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 New York State and City PTET Add-backs: 

 In calculating income subject to the City’s General Corporation Tax and 
Banking Corporation Tax, the State and City PTETs are required to be added 
back in computing City taxable income (Part MM, Subpart B, §§ 9 and 10).  

 These addbacks are retroactively effective for tax years beginning on and 
after January 1, 2021.

 Note: At the original due date of Form NYC-3L, March 15, 2022,  the statute 
did not require adding back the NY PTET in arriving at entire net income. If a 
return  was filed before the change in the law, and the resulting additional tax 
is significant, filing an amended return to pay the additional tax is required.

 While additional interest will likely be due, we have informally heard from NYC 
that no penalties will be imposed if the additional tax on the addback is paid 
by June.

2022-2023 Budget Legislation
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 Low and Middle Income Tax Reductions

 Modest rate reductions for married-filing-jointly taxpayers earning less 
than $323,200 previously scheduled for tax years beginning after 2024 
will now begin after the 2022 tax year. 

 The Budget also addresses a few unintended glitches resulting from 
the tax table benefit recapture language added last year. 

 Beginning this year, any student loan forgiveness award included in 
federal AGI will be subtracted when calculating New York AGI.

2022-2023 Budget Legislation
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 Increase to the Small Business Subtraction Modification

 The Budget increases the small business subtraction modification percentage in both 
the State and City personal income taxes, and expands the modification—previously 
available only to proprietorships with at least one employee and net business income 
or farm income of less than $250,000—to include members of certain flow-through 
entities that are small businesses or farm businesses. 

 Beginning in 2022, the subtraction modification will be increased from 5% to 15%, 
and expands the modification to new members, including certain flow through entities. 
The modification will now be available to:  (a) sole proprietors with one or more 
employees and less than $250,000 of net business income or net farm income; (b) 
owners of New York S corporations and tax-partnerships with one or more employees 
and net farm income of less than $250,000; and (c) owners of New York S 
corporations and tax-partnerships with one or more employees and less than $1.5 
million of “New York gross business income” attributable to a non-farm business.  

 Non-farm flow-through entity owners otherwise entitled to the small business 
subtraction modification will be disqualified if the sum of their income from such 
entities exceeds $250,000.

2022-2023 Budget Legislation
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 Credits, Credits, and More Credits!

 The Budget was notably filled with credits. Below is a lengthy list of credits that were 
created, extended, or modified by this election-year Budget:

2022-2023 Budget Legislation

New Credits:

• Farm Employer Overtime Credit;

• COVID-19 Capital Costs Credit; 

• Conversion from Grade No. 6 Heating Oil Usage 
to Biodiesel Heating Oil and Geothermal 
Systems Credit; 

• Geothermal Energy Systems Credit; 

• NYC Child Care Credit (Part II).

• Video Game Production Credit

Extended/Modified Credits:

• Investment Tax Credit for Farmers; 
• Farm Workforce Retention Credit; 
• NYC Musical & Theatrical Production 

Credit; 
• Hire-a-Vet Credit; 
• Low Income Housing Credit;
• Clean Heating Fuel Credit; 
• Transportation for Persons with 

Disabilities Credit; 
• Empire State Film Production and Post-

Production Credit; 
• Youth Jobs Program Credit;

• Empire State Apprenticeship Credit; 
• Alternative Fuels and Electric Vehicle 

Recharging Property Credit;
• Workers with Disabilities Credit; 
• Earned Income Credit;
• Restaurant Return To Work Credit; 
• Supplemental Empire State Child 

Credit, Earned Income Tax Credit, and 
Enhanced Earned Income Tax Credit.
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 Credit Benefits Not Impacted by COVID Remote Working

 During the state of emergency employees forced to work outside of New York 
during COVID still count as New York employees for certain tax credit and 
incentive programs.

 New York allowed this treatment for 2021, and we’ve heard the state has 
extended the treatment to include 2022 as well.  But for 2023, watch out!

 Also, there is some authority indicating that if you use remote workers for credit 
calculation purposes, you have to treat them consistently for other tax purposes 
such as UBT calculation. See, June 9, 2021 NYC Department of Finance Letter 
Ruling, available at: 

 https://www1.nyc.gov/assets/finance/downloads/pdf/redacted-letter-
rulings/ubt/redacted-21-5012-ubt.pdf

2022-2023 Budget Legislation
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 Extension and Expansion of Brownfield Cleanup Program (“BCP”)

 One credit program deserves special comment – consistently the 2nd most 
costly program in the NYS budget each year.

 The Brownfield Cleanup Program seeks to incentivize the remediation and 
development of urban brownfields.  

 In exchange for working with NYS DEC to remediate a contaminated property, 
participants in the program receive the following benefits:

1. Up to 50% of their remediation costs back in the form of a refundable tax credit; and

2. Up to 24% of their development costs back in the form of a refundable tax credit 
(subject to an applicable cap).  

2022-2023 Budget Legislation
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 Extension and Expansion of Brownfield Cleanup Program (“BCP”)

 Here is a recap of the changes to the Brownfield Cleanup Program:

 The Budget extends the BCP, which was set to expire at the end of this year, for an additional ten years 
to 2032.  Projects can submit applications to participate in the program through December 31, 2032.  
Projects must receive a Certificate of Completion (“CoC”) by December 31, 2036. 

 Projects that received a CoC between July 1, 2015 and June 24, 2021 may now claim additional 
remediation credits for seven years following the issuance of the CoC.  Previously the credits had to be 
claimed within five years of the issuance of the CoC.

 For sites that received a CoC between March 20, 2010 and December 31, 2015, development credits 
will be allowed for 180 months after the issuance of the CoC.  Previously such credits were required to 
be claimed within either 120 months or 144 months of the issuance of the CoC.

 Unlike BCP sites located elsewhere in the state, BCP sites located in New York City are not entitled to 
development credits unless they satisfy additional requirements or “gates.”  The Budget adds two new 
gates: (1) projects satisfying applicable conformance requirements in disadvantaged communities 
within designated Brownfield Opportunity Areas, and (2) projects being developed as renewable energy 
facility sites.

2022-2023 Budget Legislation
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 Extension and Expansion of Brownfield Cleanup Program (“BCP”)

 Under the current BCP, the applicable percentage for calculating development credits 
starts at 10%.  However, this percentage can be increased (but not to exceed 24%) by 
various factors.  The Budget adds the following new factors that may increase the 
applicable percentage by 5 percentage points for projects accepted into the BCP after 
January 1, 2023: (1) sites in a disadvantaged community, and (2) sites developed as 
renewable energy facilities.

 The Budget also clarifies that, beginning in 2022, for sites remediated to Track 1 (the 
highest standard), the TPC calculation can include costs paid for stadiums (Go Bills!), 
baseball parks, basketball courts, and other athletic facilities including sports field turf, 
site lighting, sidewalks, access and entry ways, and other improvements. 

 The Budget institutes a new program fee of $50,000 payable once the project is 
admitted into the BCP.  The fee may be waived upon a showing of financial hardship by 
the applicant.  The new program fee cannot be used to calculate tax credits under the 
program.  

2022-2023 Budget Legislation
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On June 2 New York legislators created one of the biggest tax credit 
programs in the state’s history.  

 The bill, A. 10507/S. 9467, allows for eligibility of Green Chips 
projects in the Excelsior jobs tax credit program, which encourages 
businesses to relocate to or expand in New York.  

 Through the program, New York is seeking to significantly expand its 
semiconductor and microchip manufacturing sectors.

 Tax credits total $500 million per year from 2022 to 2041.  That’s a 
$10 Billion investment in tax dollars.  

New Excelsior CHIP Tax Credit Program
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 On its face, the legislation provides incentives for computer chip manufacturers to build 
new factories in New York by creating a subset of tax incentives through the Excelsior 
business tax credit program that the manufactures can use.

 The bill defines a Green Chips project as one that:

 is within the sector of semiconductor manufacturing and related equipment and material suppliers;

 includes sustainability measures to mitigate the project’s greenhouse gas emissions impact over the 
lifetime of the project;

 pays at least federal prevailing wage rates for its construction;

 commits to worker and community investment;

 creates at least 500 new jobs and makes at least $3 billion in qualified investments; and

 maintains a Green Chips benefit-cost ratio of at least 15 to 1.  

New Excelsior CHIP Tax Credit Program
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Under the legislation, a Green Chips benefit-cost ratio is defined 
as one in which the numerator is the sum of: (a) the value of all 
remuneration projected to be paid for all net new jobs during the 
period of participation in the program; (b) the value of all capital 
investments to be made by the business enterprise during the 
period of participation in the program; and (c) all research and 
development expenditures by the participant in New York during 
the period of participation in the program. 

 The denominator is the amount of total tax benefits under the 
program that will be used and refunded (more on these benefits 
later), as well as any state grants provided to the participant.

New Excelsior CHIP Tax Credit Program
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Projects meeting the criteria may enter into a 10-year benefit 
term, dubbed phase 1. Eligible projects that remain in good 
standing will be able to enter phase two of the Green Chips 
project, and therefore to initiate a new and separate 10-year 
project benefit schedule if the participant creates 500 new jobs 
beyond those created in phase 1, and if the participant makes 
at least an additional $3 billion investment.

Phase 1 and 2 can overlap, but it basically means 20 years 
worth of tax benefits.  

So what are those benefits?

New Excelsior CHIP Tax Credit Program
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 The Green Chips program offers three primary tax benefits: 

1. a credit based on employment,
2. a credit based on capital investment, and
3. a credit based on R&D activities.  

 A participating project is eligible to claim a credit for each net new job it creates in New York. In a 
Green Chips project, the amount of the credit per job is equal to the product of the gross wages 
paid and up to 7.5 percent.  However, only the first $200,000 of gross annual wages per job for 
Green Chips projects will be eligible for the credit, adjusted for inflation annually. 

 Next, participating projects can claim a credit on qualified investments. The investment credit can 
be up to 5 percent of the costs — or other basis for federal income tax purposes — of the qualified 
investment in the Green Chips project.

 Finally, a project is eligible to claim a credit of 50% of the portion of the federal Research and 
Development tax credit that relates to expenditures in NYS up to 8% of research expenditures 
attributable to activities conducted in NYS.

 And the best part is that these tax credits are refundable!

New Excelsior CHIP Tax Credit Program

24



 Real Property Tax-Related Amendments

 The following real property tax laws are extended, modified and/or enhanced:

 amends the procedures for an owner of local public utility mass real property to challenge an assessed 
value;

 provides a good cause extension to the filing deadline on an application for the enhanced STAR 
exemption; clarifies the applicable income tax year for the basic STAR credit; allows the name of STAR 
credit recipients to be shared with assessors outside of New York State; permits certain information 
pertaining to a decedent to be shared with assessors of the assessing unit in which the address reported 
on the decedent’s real property tax return is located.  Reminder – states share info – see more in our 
residency section later;

 amends provisions in the real property tax law related to the assessment grievance process for owners of 
solar and wind energy systems;

 expands the Homeowner Tax Rebate Credit into 2022; and

 creates the Childcare Center Tax Abatement for Certain Properties in New York City. The abatement 
applies to eligible buildings in which construction, conversion, alteration, or improvement completed on or 
after April 1, 2022, has resulted in the creation of a childcare center or the expansion of an existing 
childcare center. The abatement is up to seven dollars for each square foot of the premises, but shall not 
exceed $20,000.

2022-2023 Budget Legislation
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Misc. Provisions:

 Cannabis trade or business expense deductions denied under IRC § 280E will, 
effective this year, be subtraction modifications for the income tax bases of both the 
State corporate franchise and personal income taxes (Part PP).

 From June 1, 2022 to December 31, 2022, certain fuel and sales taxes will be 
suspended (Part RR).

 NYS and NYC have both announced that they will allow a deduction for wages paid 
to employees that were disallowed for federal tax purposes under The Employee 
Retention Credit.

2022-2023 Budget Legislation
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 New York Gov. Hochul signed a measure changing the state’s tax law to allow the 
Commissioner to match any deadline extensions by the IRS for those affected by a 
presidentially declared disaster or by a disaster emergency declared by the governor.

 The bill (S. 8398B/A9461) is intended to allow the state’s tax authorities to match any 
postponements of deadlines by the federal government to provide residents with 
additional time to file.

 After the destruction of records by Hurricane Ida, the Internal Revenue Service granted an 
extension to file tax returns originally due on Oct. 15 to Jan. 3. New York granted the 
same state tax extension.  When the IRS later shut down its e-filing system in November 
to update its yearly systems, it granted yet another extension, to Feb. 15. But this time the 
New York Department of Tax and Finance said it wouldn’t offer a similar postponement, 
citing a 90-day limit for extensions in state tax law, leaving taxpayers scrambling.

 New York residents were required to then submit paper filings, while nearby hurricane-
affected states like New Jersey and Pennsylvania extended their own deadline for 
taxpayers.
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Other Legislation

 Effective for tax years beginning on or after Jan. 1, 2022, NYC recently amended the City Code to make the following 
changes:

1. Impose the city's business corporation tax (“BCT”) on a corporation that has receipts from sales into the city that total $1 million 
or more in a tax year, or 

2. Receipts totaling $10,000 or more in a tax year and is a member of a unitary group is also subject to BCT if that corporation and 
the other unitary group members with at least $10,000 in City receipts meet the $1 million threshold in the aggregate. 

3. Partnerships meeting the above receipts thresholds will establish economic nexus for any of its corporate partners.

 The amendments align the city's economic nexus thresholds with those established by the state in 2014. But the 
economic nexus provisions do not apply to the City unincorporated business tax (UBT) or to S corporations subject to 
the City general corporation tax (GCT).

 The bill also conforms the city's code with the state's code by allowing the city's finance commissioner to credit 
business tax overpayments against a greater range of tax liabilities, including sales and excise taxes. Credits for 
overpayment of UBT or city business taxes (GCT, Bank Tax and BCT) are applied to any City tax liability of the person 
making the overpayment.

 Amounts received through the COVID-19 pandemic small business recovery grant program or the small business 
resilience grant program are excluded from entire net income for purposes of the UBT, GCT, BCT and City banking 
corporation tax (Bank Tax), to the extent those amounts were included in federal taxable income, retroactive to tax 
years beginning on or after Jan. 1, 2021.

 Elective NYS and City PTETs paid are included in entire net income for BCT purposes, effective for tax years beginning 
on or after Jan. 1, 2022.
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Other Legislation



 What’s the Latest on NY’s New Mandatory Auto-IRA Law?

 On October 21, 2021, New York joined the ranks of states mandating that certain employers either offer a qualified 
retirement plan or join a state-facilitated retirement savings program. Earlier this year, NYC became just the second city to 
enact a mandatory auto-IRA law.

 This Secure Choice Savings plan applies to for-profit and non-profit employers in New York state that meet the following 
requirements:

1. the employer had at all times during the previous calendar year at least ten employees in the state,

2. the employer has been in business for at least two years, and

3. the employer does not offer a “qualified retirement plan” such as a 401(k) or 403(b) (though the definition includes other types of retirement plans 
too).

 All three of these requirements have to be met in order for an employer’s participation in the program to be mandatory.

 The legislation became effective immediately, but it calls for enrollment of employees to begin no later than December 31, 
2021.  Additionally, participating employers must setup their payroll deposit arrangements within 9 months of the program 
opening for enrollment.  However, the New York Secure Choice Savings Program Board may delay implementation of the 
program by up to 12 months if they determine it is necessary.  All of this is to say that it’s currently unclear exactly when
employers will have to enter the program. 

Other Legislation
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 NY’s New Mandatory Auto-IRA Law (continued)

 What must participating employers do? 

 A participating employer’s duties under the program are designed to be purely 
administrative. As such, participating employers must:

1. set up a payroll deposit retirement savings arrangement,
2. automatically enroll each employee who does not opt out of the program,
3. withhold and remit employee contributions to the program, and
4. disseminate the state’s employee informational materials.

 This program is designed with the intention of not creating an employer-sponsored 
retirement plan subject to ERISA.

 The legislation itself does not identify a penalty for noncompliance.  Nonetheless, 
regulations will be issued to implement this program and it is likely these regulations 
will address penalties for noncompliance. 
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Other Legislation



 NY’s New Mandatory Auto-IRA Law (continued)

 What’s the latest?

 The New York Secure Choice Savings Program Board held its first board 
meeting on Wednesday, January 26, 2022. The only other meeting occurred on 
September 21, 2022 where the Board reviewed a presentation from AKF
Consulting to help administer the program and passed a critical resolution!  

 To date there are no regulations or other published guidance on the operation of 
the law.  

 For more information see: 

1. https://www.securechoice.ny.gov/

2. https://www.hodgsonruss.com/newsroom-publications-13585.html
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Other Legislation

 New bills (S.8815/A.9975) that have passed the Assembly and Senate would expand 
New York's False Claims Act to include individuals and corporations that knowingly fail to 
file tax returns.  

 The bills would extend False Claims Act liability to individuals and corporations that 
knowingly fail to file state and local tax returns. The nonfilers would be held liable if the 
losses of state or local revenue from nonfiling amount to more than $350,000 and the net 
income or sales of the individuals or corporations exceed $1 million.

 Hochul vetoed a similar bill (S. 4730) in 2021, saying in her veto letter that the bill’s 
language would broaden the scope of cases that would fall under the False Claims Act 
and that its reach could extend beyond nonfiling cases. “This would be incongruent with 
the way other states and the federal government pursue False Claims Act violations, and 
could have the effect of incentivizing private parties to bring unjustified claims under the 
law,” the governor continued.

 Let’s hope another veto is coming…..

Legislation to Watch!
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 A provision requiring all Federal S-corporations doing business in 
New York to also be treated as S-corporations for New York tax 
purposes

 A tax on VRBO-type rentals, including a requirement for 
marketplace-provider collection

 An update or replacement of the current 421-a affordable housing 
program

 Elimination of the ITC for “master tapes” of audio or visual recordings
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What Didn’t Pass?

Section 2: Nexus and Public Law 86-272

34



Nexus Generally

This section is designed to answer two basic 
questions:

1. When am I subject to a state’s tax laws?

2. Which state gets to tax the income or sales?  
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Nexus Generally 

First question: Nexus, what is it?  

A. Nexus is a fancy word for “connection.”  In order for a state to 
impose its income or sales taxes on an out‐of‐state business, there 
must be a requisite level of connection between the state and the 
business.

B. Fundamental requirement of both the Due Process and Commerce 
Clauses of the U.S. Constitution that there be:

“Some definite link, some minimum connection between a 
state and the person, property, or transaction it seeks to tax”

1. Allied‐Signal, Inc. v. Director, Division of Taxation, 504 
U.S. 768, 777, 112 S. Ct. 2251 (1992)

2. International Shoe Co. v. Washington, 326 U.S. 310, 66 S. 
Ct. 154 (1945) (in‐state salesmen triggers Washington 
unemployment insurance tax levy)
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Income Tax Nexus

Income Taxes 

A. Income tax nexus had been generally considered to be 
broader than sales tax nexus, but this likely changed 
with the recent Wayfair case

B. States are moving to an “Economic Nexus” approach.

C. Is this Constitutional???

D. Nexus can create filing obligations across multiple tax‐
types.
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Economic Nexus

Do efforts target customers in state?

Are intangibles used in state?

Are financial or other thresholds met?

 Factor presence nexus applied by the Multistate Tax Commission 

(“MTC”):

• Property of $50,000, or

• Payroll of $50,000, or

• Sales of $500,000, or

• 25% of total property, total payroll, or sales

 Tax Haven Legislation
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Economic Nexus and Factor Presence 
Business Taxes

Note: 28 states and D.C. have adopted market-based sourcing to date

State Economic Presence

Connecticut $500,000 in annual gross receipts

Massachusetts
Presumption that the state corporate excise tax applies if in state sales exceed 
$500,000 annually

Washington (B&O) $100,000 in annual gross receipts

NYS/NYC $1,000,000 in annual gross receipts

Michigan $350,000 in annual gross receipts

Maine
$250,000 of property; $250,000 of payroll; $500,000 of sales, or 25% of total property, 
payroll, or sales.

Oregon $750,000 in annual gross receipts

Hawaii $100,000 in gross receipts or at least 200 transactions 

Pennsylvania $500,000 of receipts (codified for years after 12/31/22)

Texas (franchise tax) $500,000 in annual gross receipts

State Factor Presence

Alabama (beginning 2015) MTC Factors (adjusted)

California MTC Factors (adjusted for inflation)

Colorado MTC Factors

Ohio MTC Factors

Tennessee MTC Factors
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Special Covid-19 Nexus Issues
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• A handful of states have released guidance providing 
that the presence of remote employees due to COVID-
19 will not alone cause a taxpayer to establish nexus in 
the state.  In certain cases, nexus relief is only available 
during the official state of emergency period.



Nexus Due to Telecommuting 
Employees?

State Corporate Income Tax Nexus* Sales Tax Nexus*

Alabama No, if employee is telecommuting due to COVID-19 No guidance

Alaska Yes, an employee whose compensation is assignable 
to Alaska will create nexus

No statewide sales tax

Arizona No, if employee is telecommuting due to COVID-19 Maybe, for TPT nexus, the 
physical presence standards are 
not affected, but the in state 
activities may not establish 
nexus

Arkansas No official guidance – but informally has said yes No guidance

California No, if an employee is working in CA due to Gov.’s 
“stay at home order” – until June 11, 2021

No guidance

Colorado Yes, there are no executive order or emergency rules 
in effect

Yes, there are no executive order 
or emergency rules in effect

Connecticut No, if employee is telecommuting due to COVID-19, 
but only for 2020 tax year

No, if employee is 
telecommuting due to COVID-
19, but only for 2020 tax year

* Compiled from state issued guidance and Checkpoint Catalyst Survey
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Nexus Due to Telecommuting 
Employees?

State Corporate Income Tax Nexus Sales Tax Nexus

Delaware Yes - unofficially No sales tax

D.C. No, if employee is telecommuting due to COVID-
19 during public health emergency

No guidance

Florida No guidance but FL has been aggressive No guidance

Georgia No, if employee is telecommuting due to COVID-
19 during an official work from home order

No guidance

Hawaii No official guidance No guidance

Idaho Yes, there have been no changes to existing 
statues or policies

Yes, there have been no
changes to existing statues or 
policies

Illinois No official guidance No guidance

Indiana No, if employee is telecommuting due to COVID-
19 until June 30, 2021

Yes, no relief from physical 
presence standard

Iowa No, if employee is telecommuting due to COVID-
19 during the state of emergency

No guidance

Kansas No guidance No guidance

Kentucky No guidance No guidance
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Nexus Due to Telecommuting 
Employees?

State Corporate Income Tax Nexus Sales Tax Nexus

Louisiana No, if employee is telecommuting due to COVID-19 No guidance

Maine No, if employee is telecommuting due to COVID-19 
until June 2021

No, if employee is telecommuting 
due to COVID-19 for sales 
occurring through 2021

Maryland No, if employee is telecommuting due to COVID-19 
until Jul 1, 2021

No, if only presence is employee 
telecommuting due to COVID-19 
and under statutory threshold

Massachusetts No, if employee is telecommuting due to COVID-19 
until  90 after end of state of emergency –
September 13, 2021

No, if employee is telecommuting 
due to COVID-19 until 90 after 
end of state of emergency

Michigan Yes, the state is not waiving nexus requirements Yes, the state is not waiving 
nexus requirements

Minnesota No, if employee is telecommuting due to COVID-19 No, if employee is telecommuting 
due to COVID-19 

Mississippi No, if employee is telecommuting due to COVID-19 No guidance

Missouri No guidance No guidance
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Nexus Due to Telecommuting 
Employees?

State Corporate Income Tax Nexus Sales Tax Nexus

Montana Yes, there are no changes due to COVID-19 No sales tax

Nebraska Yes, there are no changes due to COVID-19 Yes, there are no changes
due to COVID-19

Nevada No guidance No guidance

New 
Hampshire

No guidance No sales tax

New Jersey No, if employee is telecommuting due to 
COVID-19 

No, if only presence is 
employee telecommuting due 
to COVID-19 and under 
statutory threshold

New Mexico No guidance No guidance

New York No guidance No guidance

North 
Carolina

No guidance No guidance

North Dakota No, if employee is telecommuting due to 
COVID-19 and the telecommuting is intended 
to be temporary

No guidance
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Nexus Due to Telecommuting 
Employees?

State Corporate Income Tax Nexus Sales Tax Nexus

Ohio Yes Yes, there is no current
provision for waiving nexus

Oklahoma No, if employee is telecommuting due to 
COVID-19, while  the usual workplace is closed

No, if employee is 
telecommuting due to COVID-
19 

Oregon No, if employee is telecommuting due to 
COVID-19 until Nov. 1, 2020

No sales tax

Pennsylvania No, if employee is telecommuting due to 
COVID-19 until June 30, 2021

No, if employee is 
telecommuting due to COVID-
19 during state of emergency

Rhode Island No, if employee is telecommuting due to 
COVID-19 during state of emergency

No, if employee is 
telecommuting due to COVID-
19 during state of emergency

South 
Carolina

No, if employee is telecommuting due to 
COVID-19 until September 30, 2021

No, if employee is 
telecommuting due to COVID-
19 until September 30, 2021
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Nexus Due to Telecommuting 
Employees?

State Corporate Income Tax Nexus Sales Tax Nexus

South 
Dakota

No corporate income tax Yes, there is no blanket waiver of 
physical presence nexus due to 
telecommuting employees

Tennessee No guidance No guidance

Texas No guidance No guidance

Utah Yes, unless wages are de minimis Yes, there is no current policy for 
waiving nexus

Vermont No guidance No guidance

Virginia Yes, there is no current policy for waiving 
nexus

Yes, there is no current policy for 
waiving nexus

Washington No guidance No guidance

West 
Virginia

No guidance No guidance

Wisconsin No, if telecommuting due to COVID-19 No, due to COVID-19 

Wyoming No corporate income tax No guidance
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Public Law (P.L.) 86-272 

 In order to minimize the potential income tax burden of operating in 
numerous states, the federal government passed Public Law 86‐272

 This law can prevent a state from taxing businesses that operate 
within the state so long as the business satisfies certain strict 
requirements.  

47

Public Law (P.L.) 86-272 

Public Law 86‐272  prevents states from imposing income taxes on 
businesses whose only activities in the state are restricted to the 
“mere solicitation” of sales of tangible personal property.  

So the law only applies to:

1. Net income taxes 

• It does not apply to gross receipts taxes (e.g. Ohio commercial activity 
tax, Texas margin tax,  Washington B&O tax).

• No application to withholding or other taxes

• Does not affect an employer’s responsibility to withhold income tax, 
pay unemployment tax and disability insurance, and cover workers’ 
compensation.  See e.g. VA Public Document 94‐192

2. Sales of tangible personal property approved out of state

• Sales of services and digital products are typically not covered 

3. Limited to “mere solicitation”  Wisconsin Dept. of Revenue v. 
William Wrigley, Jr. Co., 505 U.S. 214 (1992)
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Public Law (P.L.) 86-272 

 “Mere Solicitation” – Protected Activities 
 Soliciting of orders for sales by any type of advertising
 Soliciting of orders by an in-state resident employee or representative of the company, as long as 

such person uses an entirely non-public "in-home" office
 Carrying samples and promotional materials only for display or distribution without charge
 Setting up display racks and advising customers on the display of the company's products without 

charge
 Providing automobiles to sales personnel for their use in conducting protected activities
 Passing orders, inquiries and complaints on to the home office
 Solicitation of indirect customers for the company's goods.  For example, a manufacturer soliciting 

retailers to buy the manufacturer's goods from the manufacturer's wholesale customers
 Coordinating shipment or delivery without charge and providing information relating thereto either 

prior or subsequent to the placement of an order
 Checking of customers' inventories without a charge therefore (for re-order, but not for other 

purposes such as quality control)
 Maintaining a sample or display room for 14 days or less at a single location during the tax year
 Recruiting, training or evaluating sales personnel, including occasionally using homes, hotels or 

similar places for meetings with sales personnel
 Mediating direct customer complaints if the purpose is solely for ingratiating the sales personnel 

with the customer and facilitating requests for orders
 Owning, leasing, using or maintaining personal property for use in the employee or 

representative's "in-home" office or automobile that is solely limited to the conducting of protected 
activities
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Public Law (P.L.) 86-272 

“Mere Solicitation” – Unprotected Activities 
 Making repairs or providing maintenance or service to the property sold or to be sold
 Collecting current or delinquent accounts, whether directly, by third parties, assignment or otherwise
 Investigating credit worthiness
 Installation or supervision of installation at or after shipment or delivery
 Conducting training, seminars or lectures for personnel other than personnel involved only in solicitation
 Investigating, handling, or assisting in resolving customer complaints, other than mediating customer complaints when the 

sole purpose of such mediation is to ingratiate the sales personnel with the customer
 Picking up or replacing damaged or returned property
 Hiring, training, or supervising personnel, other than personnel involved only in solicitation
 Using agency stock checks or any other instrument/process by which in-state sales are made by salespeople
 Maintaining a sample or display room in excess of  14 days at a location within the state during the tax year
 Carrying samples for sale, exchange or distribution in any manner for consideration or other value
 Maintaining, by any employee or other representative, an office or place of business of any kind.  This does not include an “in-

home office” that is located within the residence of the employee or representative that (1) is not publicly attributed to the 
company, and (2) is used by the employee/representative solely for soliciting and receiving orders from customers that are 
transmitted outside the state for acceptance or rejection, or for such other activities that are protected under Public Law 86-
272.  

 Any activity not listed which is not entirely ancillary to requests for orders, even if such activity helps to increase purchases.
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Public Law (P.L.) 86-272 
Traps with P.L. 86‐272

A. Business can still be subject to minimum taxes or alternative base taxes

1. Ohio Commercial Activities Tax

2. Oregon Commercial Activities Tax

3. Texas Franchise Tax

4. Tennessee Franchise Tax

5. Washington Business & Occupations Tax

6. Kentucky Limited Liability Entity Tax

7. Alabama’s “business privilege tax” (min. $100, max. $15,000) 

8. California $800 fixed minimum tax

9. Vermont imposes a gross receipts tax on C‐corporations

10. Georgia imposes an annual net‐worth tax ($10‐$5,000) 

11. Massachusetts imposes an excise base tax

12. New Hampshire imposes a business enterprise tax.  

13. New Jersey fixed dollar minimum ($500 to $2000)

14. Nevada Commerce Tax

15. North Carolinaʹs “franchise tax”  

B. Though these liabilities are small, they can add up if not addressed; especially once the states add 
penalties and interest.  
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Public Law (P.L.) 86-272: Recent MTC 
Restrictions 

 In August, 2021, the Multistate Tax Commission (“MTC”) issued revised guidance further 
limiting the protections of PL 86‐272 in the following circumstances:

1. Post‐sale assistance to in‐state customers via either electronic chat or email that customers initiate by clicking on an icon on the 
businessʹs website. For example, the business regularly advises customers on how to use products after they have been delivered.

2. The business solicits and receives on‐line applications for its branded credit card via the businessʹs website. The issued cards will 
generate interest income and fees for the business.

3. The businessʹs website invites viewers in a customerʹs state to apply for non‐sales positions with the business. The website enables
viewers to fill out and submit an electronic application, as well as to upload a cover letter and resume.

4. The business places Internet ʺcookiesʺ onto the computers or other electronic devices of in‐state customers. These cookies gather 
customer search information that will be used to adjust production schedules and inventory amounts, develop new products, or 
identify new items to offer for sale.

5. The business remotely fixes or upgrades products previously purchased by its in‐state customers by transmitting code or other 
electronic instructions to those products via the Internet.

6. The business offers and sells extended warranty plans via its website to in‐state customers who purchase the businessʹs products.

7. The business contracts with a marketplace facilitator that facilitates the sale of the businessʹs products on the facilitatorʹs on‐line 
marketplace. The marketplace facilitator maintains inventory, including some of the businessʹs products, at fulfillment centers in 
various states where the businessʹs customers are located.

8. The business contracts with in‐state customers to stream videos and music to electronic devices for a charge.
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NYS issued new corporate draft regulations to limit the limit 
P.L. 86‐272’s protections for online activities.

NY released guidance on 4/29/22 that would disqualify many 
internet activities from the protections of P.L. 86‐272, 
conforming with the previous MTC statement.

NY proposes that any activities, including those conducted over 
the internet, would escape the P.L. 86‐272 shield, unless they 
consist only of solicitation of orders for TPP, or are de minimis. 

P.L. 86-272: NYS Update
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 For example, “interacting with customers or potential 
customers through the corporation’s website or computer 
application” would not be shielded by P.L. 86‐272. 

Additionally, any business that uses internet “cookies” will not 
be shielded from taxation in NY. According to NY, the cookies 
generally gather information that the business will use in ways 
that are not entirely ancillary to solicitation or orders for TPP.

 But in conformity with MTC, just placing static text or images 
on a website does not trigger taxation. 
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P.L. 86-272: NYS Update



If enacted, the regulations will effectively create a path for NY to 
tax certain companies, with no in‐state activity, simply because 
NY residents are engaging with the corporation’s website.

For more information see: 

https://www.hodgsonruss.com/assets/htmldocuments/2022tns22‐
3%20Endres%20Doyle%20Reilly.pdf. 
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P.L. 86-272: NYS Update

Section 3: New Resident and Nonresident 
Allocation Audits/Telecommuting
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 While New York saw an exodus of residents who reported $21 billion in total 
income on their 2019 federal returns, according to the IRS, Florida saw an influx 
of residents who reported $41 billion in income, the most any state received. And 
that was before COVID!!  https://www.wsj.com/articles/miamis-gold-rush-finance-
firms-and-crypto-suarez-rents-development-boom-
11657317076?reflink=share_mobilewebshare. 

 The COVID-driven rush of New Yorkers into Florida has turned into a stampede 
— with no end in sight. A record-breaking number of Empire State residents 
switched their driver’s licenses to the Sunshine State version in August according 
to a NY Post analysis of Florida Department of Highway Safety and Motor 
Vehicles data.  A total of 5,838 New Yorkers made the switch — the highest 
recorded number for a single month in history, the numbers show.  Year to date, 
41,885 New Yorkers have handed over their licenses after moving south, a torrid 
pace that’s pointing to a new annual record. 
https://nypost.com/2022/09/20/record-number-of-new-yorkers-swap-to-florida-
licenses/. 
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Background

New York Audit Initiatives

Tax Audit Report - Personal Income Tax 
(Article 22 and 23) Desk Audits

Fiscal Year Number of FTE 
Auditors

Number of Audits

2018 203 647,566

2019 217 616,572

2020 220 548,183

2021 216 494,341

2022 201 771,104
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Residency Basics

 The Two Residency Tests (in most states)

1. Domicile
 One permanent, primary home. 
 The “Leave and Land” Rule
 Burden of proof on you (clear and convincing)
 People generally don’t change their permanent home lightly/often
 Looking for a “Lifestyle Change” (e.g. retirement, huge change in time patterns, 

upsizing/downsizing, health issues) 
 The 5 Factors

2. “Statutory” Residency
 Previously 183 days + a Permanent Place of Abode.
 A minute in the state counts as a day in state.  
 Few exceptions to day count rules.
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New York Residency Update
• In Matter of Nelson Obus et al., v New York State Tax Appeals Tribunal, the court ruled that a 

seldom-used vacation home in New York cannot be considered a “permanent place of abode” for 
statutory residency purposes. 

• Mr. Obus lived in New Jersey but worked in New York City and maintained a vacation home 
upstate. And while he spent more than 183 days in New York City for work, he only used his 
vacation home for 3 weeks a year, it was four hours from where he worked, and he and his wife 
didn’t keep things there. 

• And even though the place was large and definitely suitable for year-round use, the court discarded 
any sort of objective test to determine whether the place was a permanent place of abode for the 
taxpayer. 

• Instead, since the case involved something so fact-specific as residency, an inquiry into the 
subjective aspects of the taxpayer’s use of the abode was required: “[t]he taxpayer must have 
utilized the dwelling as his or her residence; maintaining a dwelling that could be a permanent 
place of abode is not enough to establish status as a statutory resident.”
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New York Residency Update
• The Obus court’s focus on the subjective aspects of a taxpayer’s abode and the purpose of the 

statutory residence test in the first place — to tax people who really are residents — is a major 
development, and will definitely have an impact not only on how vacation-home cases are handled, 
but on any statutory residency case where the subjective facts may suggest the taxpayer really isn’t 
living their life as New York resident. 

• Now the question will have to be, as the Obus court directed, whether a taxpayer falls within “the 
purview of the target class of taxpayers who were intended to qualify as statutory residents.” And 
who is that? In Gaied court told us that the test is designed to capture people who are, for all 
intents and purposes, residents of the state, i.e., people who really live in New York. 

• Several questions now arise.  The statutory residency test was a more mechanical test, but the 
new ruling injects a level of subjectivity.  For example:

• The apartment is not regularly used as a residence, but it happens to be close to the 
taxpayer’s office?

• How much use transforms an apartment into a PPA?

 The New York State Department of Taxation and Finance 
released a new version of its audit guidelines for nonresidents. 

Given that the last update was in 2014, we were interested to 
see what had changed.

But when we dug into the new guidelines, we really only found 
one significant substantive change:

 The “11-Month Rule” is now the “10-Month Rule”!!!

New York Residency Update
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Statutory Residency/Presumptions
State Presumption/Rule

Alabama Either maintain a place of abode in-state or spend more than a total of seven months in the year within Alabama - presumed to be residents. 

Arkansas Maintains a permanent place of abode within Arkansas and spends in the aggregate more than six months of the year

Arizona Spends in the aggregate more than 9 months of the taxable year in Arizona is presumed to be a resident

California Spends in the aggregate more than 9 months of the taxable year in California is presumed to be a resident

Colorado Maintains a permanent place of abode within Colorado and who spends in the aggregate more than six months of the taxable year in Colorado

Connecticut Maintains a permanent place of abode in the state and is in the state for an aggregate of more than 183 days during the taxable year. 

D.C. Maintains a place of abode within the District for an aggregate of 183 days or more during the taxable yea

Delaware Maintains a place of abode in Delaware and spends in the aggregate more than 183 days of the tax year in Delaware

Georgia Residing within Georgia for 183 days or part-days, in the aggregate, of the immediately preceding 365 day period.

Hawaii Persons who spend more than 200 days of the tax year in Hawaii are presumed to be residents

Iowa Presumption applies if an individual maintains a place of abode in Iowa and spends more than 183 days of the tax year in Iowa

Idaho Maintain a place of abode in Idaho for the entire tax year and spend more than 270 days of the tax year in Idaho – some safe harbors available

Illinois Prior year resident presumed to be a resident if present in Illinois more days than in any other state during year 

Indiana Maintains a permanent place of residence in Indiana and spends more than 183 days of the taxable year within Indiana

Kansas Spends an aggregate amount of more than six months of a taxable year within Kansas in the absence of proof to the contrary.

Kentucky Spends, in the aggregate, more than 183 days of the tax year in the state and who maintains a place of abode in the state during that period

Louisiana Maintains a permanent place of abode within the state or who spends in the aggregate more than six months of the taxable year within the state

Massachusetts Maintains a permanent place of abode in Massachusetts and spends more than 183 days of the taxable year in Massachusetts

Maryland For more than six months of the taxable year, maintained a place of abode in Maryland.

Maine Maintains a permanent place of abode in Maine and spends in the aggregate more than 183 days of the taxable year in Maine

Michigan Deemed a resident if lives in the state at least 183 days during the tax year or more than half the days during a tax year of less than 12 months. 
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Statutory Residency/Presumptions
State Presumption/Rule

Minnesota Spends at least 183 days in Minnesota and the taxpayer or spouse own, rent, maintain, or occupy a residence in Minnesota

Missouri Maintain a permanent place of abode in-state and spend more than 183 days of the taxable period in Missouri.

Mississippi
Individuals who maintain homes, apartments, or other places of abodes in Mississippi or who meet the requirements of a Mississippi voter or enjoy a Mississippi 
homestead exemption are legal Mississippi residents

Montana Maintaining a “permanent place of abode,” in Montana and not establishing residency elsewhere.

North Carolina In the absence of convincing proof to the contrary, being present within the state for more than 183 days of an income year constitutes residence.

North Dakota Maintains a permanent place of abode within the state and spends more than seven months (210 days) of the year within the state 

Nebraska For an aggregate of more than 6 months, both maintains a permanent place of abode within Nebraska and is present in Nebraska 

New Jersey Maintains a permanent place of abode in the state and spends in the aggregate more than 183 days of the taxable year in this State

New Mexico Physically present in New Mexico for 185 days or more during the taxable year regardless of domicile

New York More than 183 days in New York combined with a permanent place of abode.

Ohio An individual who has at least 213 “contact periods” with the state is presumed to be domiciled for the entire taxable year.

Oklahoma Spends more than seven months of the taxable year in Oklahoma is presumed to be a resident in absence of proof to the contrary. 

Oregon Maintains a permanent place of abode in Oregon and spends more than 200 days, in the aggregate, of the taxable year.

Pennsylvania Maintains a permanent place of abode in Pennsylvania and spends, in the aggregate, more than 183 days there. 

Rhode Island Maintains a permanent place of abode in Rhode Island and is present in the state for an aggregate of more than 183 days during the tax year

Tennessee Maintaining a place of residence for more than six months will cause a person to be liable for tax

Utah Has an abode in the state and spends at least 183 days in the state during the tax year (recently changed to be a factor for domicile)

Virginia Maintains a place of abode in Virginia for more than 183 days during the tax year. 

Vermont Those who maintain a Vermont permanent residence and are in Vermont for over 183 days of the tax year are considered residents. 

West Virginia Maintains a permanent place of abode in-state and spends in the aggregate more than 183 days of the taxable year in-state 
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Nonresident Comp. Allocation

 If employee is a resident of the state where they work, then 100% of their 
compensation income is subject to that state’s tax, and employer must withhold 
100% state tax.

 If employee is a nonresident of the state where they work, then state tax still due to 
the extent of the taxpayer’s workdays in the state.

 Formula:  [In-State Workdays] ÷ [Total Workdays] = [Workday Percentage]

• Employer must withhold state tax based on that workday percentage

• Employee reports allocable income based on that workday percentage
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What counts as a workday? 
 Typical workdays (Monday-Friday)
 Weekends? Holidays? Travel days?

Where is the workday spent?
 Pre-Covid: Most states using “physical presence” to determine location 
 Easy: Days spent in the state by the nonresident employee on 

company business
 Not so easy: Telecommuting and remote work 

The Basics of Allocating Compensation
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 Allocation is required when a nonresident’s in-state workdays/compensation exceeds the 
applicable threshold (if any)

 Allocation formula:

 

 
𝑇𝑜𝑡𝑎𝑙 𝑊𝑎𝑔𝑒𝑠 

 “Workday” typically includes travel days, days worked from home, days worked on 
weekends

 “Workday” typically excludes holidays, vacations, sick days, weekends

Allocating “Regular” Wages/Salary

67

Counting Workdays
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State Responses to Telecommuting and COVID-19

**Rules of Employer’s home state dictate which state gets 
the tax

* Withholding required if employee is telecommuting from IL 
for more than 30 days

State
Sourced to 

Employer’s Home 
State

Sourced to 
Employee’s Home 

State

Alabama X

Arkansas X (until 12/1/20) X (as of 1/1/21)

California X

Colorado X

Connecticut X (2020 only)

Delaware X

Georgia X

Illinois* X 

Iowa X 

Kansas X (both until 12/31/20) X (only as of 1/1/21)

Kentucky X

Maine X (until 6/30/21)

Maryland X

Massachusetts X (until 9/13/21)

Minnesota X

Mississippi X

State
Sourced to 

Employer’s Home 
State

Sourced to 
Employee’s Home 

State

Missouri X (for some 
employers if elected 

until 7/19/21)

X

Montana X

Nebraska X (until 7/30/21)

New Jersey** X X

New York X

North Carolina X

Ohio (municipal
income tax)

X (until 12/31/21)

Oregon X

Pennsylvania X (until 6/20/21)

Rhode Island X

South Carolina X (until 9/30/21)

Vermont X

Wisconsin X

*Withholding required if employee is telecommuting from IL for 
more than 30 days

**Rules of Employer’s home state dictate which state gets the tax
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Telecommuting Post-COVID

So Now What?

 Telecommuting is not going away.

And while states were willing to change rules during the emergency of 
COVID, now what happens?

Enter the Convenience Rule and NY’s new enforcement initiatives.  
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2020/2021 Requests for Information – Excerpts 
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2020/2021 Requests for Information – Excerpts
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2020/2021 Requests for Information – Excerpts
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2020/2021 Requests for Information – Excerpts
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Pre-Pandemic Desk Audit Notices
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The “Convenience of the Employer” Rule

The Basic Rule

 In general, if the employee works from home for their own 
convenience, broadly defined, the workdays at home will be treated as 
days worked at their assigned work location.

Applications:
 Nonresident income allocation
 Withholding
 Resident credits
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The “Convenience of the Employer” Rule

 5 states (NY, CT, PA, DE, NE) have a “Convenience Rule.” 

Nuances:
 CT’s rule only applies if the other state is a “Convenience State.”
 Several states  (GA, MA, ME, MS, NE, NY, PA, RI, SC) issued guidance or 

temporary legislation during pandemic requiring that days worked at home 
continue to be treated as if worked the employee’s regular place of work.
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Convenience Rule States

Connecticut
Conn. Gen. Stat. § 12-711(b)(2)(C)

“For purposes of determining the compensation 
derived from or connected with sources within 
this state, a nonresident . . . shall include income 
from days worked outside this state for such 
person's convenience if such person's state of 
domicile uses a similar test.”

Delaware
2020 Schedule W

30 Del. C. § 1124(b).

For nonresidents, non-Delaware workdays “must 
be based on necessity of work outside . . . 
Delaware in performance of duties for the 
employer, as opposed to solely for the 
convenience of the employee. Working from [a 
home office] does not satisfy the requirements of 
‘necessity’ of duties for your employer and is 
considered for the convenience of the employee 
unless working from home is a requirement of 
employment with your employer.”
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Convenience Rule States - continued

Nebraska
316 Neb. Admin. Code 22-003.01C(1)

“If the nonresident's service is performed without Nebraska 
for his or her convenience, but the service is directly related 
to a business, trade, or profession carried on within Nebraska 
and except for the nonresident's convenience, the service 
could have been performed within Nebraska, the 
compensation for such services shall be Nebraska source 
income.”

New York
20 NYCRR 132.18(a) 

TSB-M-06(5)I

“Any allowance claimed for days worked outside New York 
State must be based upon the performance of services which 
of necessity, as distinguished from convenience, obligate the 
employee to out-of-state duties in the service of his 
employer.”

Pennsylvania
61 Pa. Code § 109.8

If a nonresident employee (including corporate officers but 
generally excluding salesmen) performs services both within 
and without PA, their PA-sourced income includes the ratio of 
PA workdays over total workdays. For this ratio, Non-PA 
workdays include days worked out-of-state performing 
services “which, of necessity, obligate the [employee] to
perform out-of-State duties in the service of his employer.”
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NY’s “Convenience of the Employer” Rule

New York continues to send desk audit notices to taxpayers who 
previously allocated all of their W-2 income to New York or whose 
allocation percentage decreased from 2019-2020 or from 2020-2021.  

Some of the 2020/2021 notices stated:
“We have determined that you were unable to access your office located in New 
York due to a temporary office closure resulting from Covid-19.  If an employee’s 
assigned or primary work location was New York prior to Covid-19 temporary 
office closure, and the employer continues to maintain the New York office for 
the employee, the employer’s assigned and primary work location is still New 
York.  The fact that the New York office is not used during the Covid-19 office 
closure does not affect the conclusion.”
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NY Example: July 2020 NYS FAQ on COVID Telecommuting

My primary office is inside New York State, but I am telecommuting from outside 
of the state due to the COVID-19 pandemic. Do I owe New York taxes on the 
income I earn while telecommuting?

If you are a nonresident whose primary office is in New York State, your days 
telecommuting during the pandemic are considered days worked in the state 
unless your employer has established a bona fide employer office at your 
telecommuting location.

There are a number of factors that determine whether your employer has 
established a bona fide employer office at your telecommuting location. In 
general, unless your employer specifically acted to establish a bona fide 
employer office at your telecommuting location, you will continue to owe New 
York State income tax on income earned while telecommuting.

https://www.tax.ny.gov/pit/file/nonresident-faqs.htm#telecommuting
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The “Convenience of the Employer” Rule After COVID-19

 Telecommuting is likely here to stay and may become even more 
prevalent.

Convenience Rule issues will take center stage.

What happens if an employer no longer has a physical office?

Employers need to be careful about nexus and Convenience Rule 
issues if they continue to allow employees to work from home.
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Options to Avoid New York’s Convenience Rule

 Option #1: Assign to Non-NY Office
 But be careful that this assignment is real! (see next slides)
 Should be used regularly, paid for by employer, etc.

 Option #2: Bona-Fide Home Office
 TSB-M Factors

 Option #3: No NY Workdays
 Year-by-year test - Hayes v. State Tax Comm., 401 N.Y.S.2d 876 (N.Y. App. Div. 1978): Nonresident, who under his 

agreement to provide consultant services could have been required to work in New York but who did not work in 
New York at all, was not subject to New York state personal income tax liability no matter for whose convenience or 
necessity he performed the work.

 Even a few New York workdays, probably too many (See Matter of Huckaby)
 Should be in writing (employee told that they are not required to come to the NY office and employee indicates that 

they are not planning to come to NY during the calendar year)
 Should be documented (for withholding purposes, T&E should reflect that no travel to NY)

 Watch out for changes
 More states may adopt convenience rules
 Congress could step-in
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Reassignment to a Non-New York Office

No written guidance as to what constitutes an individual’s primary 
office.

On Audit, NY has looked at facts, such as:
 Office that individual visits more than any other
 Where is employee’s administrative support?
 Where does the employee’s supervisor, managers, or “team” sit?
 Does the employee still have designated office space in NY?
 What do employer HR records designate as primary office?

 There must be evidence other than geographical proximity to reassign 
an employee to another office.
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The TSB-M Factors
Step 1: Primary Factor: Employee’s duties require the use of special facilities that cannot be made available 

at the employer’s place of business, but those facilities are available at or near the employee’s home

If the home office does NOT satisfy the primary factor, proceed to Step 2

Step 2: The Secondary and “Other” Factors: The home office may still qualify as a “bona fide employer 
office” if it meets four out of the six Secondary Factors PLUS three out of the ten “Other” Factors

Secondary Factors (4 out of 6)

1. Home office is a requirement or 
condition of employment

2. Employer has a bona fide business 
purpose for the employee's home 
office location.

3. Employee performs some core 
duties at the home office.

4. Employee meets with clients, 
patients, or customers at the home 
office.

5. Employer does not provide the 
employee with office space or 
regular work accommodations.

6. Employer reimburses expenses for 
the home office.

“Other” Factors (3 out of 10)

1. Employer maintains a separate telephone line and listing for the 
home office.

2. Employee's home office address and phone number are on the 
employer’s business letterhead and/or cards.

3. Employee uses a specific area of the home exclusively for the 
employer's business.

4. Employee keeps inventory of products or samples in the home 
office.

5. Employer’s business records are stored at the home office.
6. Employer signage at the home office.
7. Home office is advertised as employer's place of business.
8. Home office covered by a business-related insurance policy.
9. Employee properly claims a deduction for home office expenses 

for federal income tax purposes.
10. Employee is not an officer of the company.
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Tricky Problems and Practical                                 
Solutions
How do you count a “day”?
What is the proper denominator?
Bonuses
Severance (for past or future services?)
Stock options

 New York:  Grant to vest
 California:  Grant to exercise
 Connecticut:  Grant to exercise
 Credits for taxes paid to other states may not sync

 Retirement income – Public Law 104-95 
 Special rules for professional athletes, entertainers, public figures & 

employers involved in the business of interstate transportation
 Rewards for whistleblowers
 IRS information sharing
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Section 4: New York City’s 
Unincorporated Business Tax

(Remote Work Planning Opportunity)
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 Entity-level tax on partnerships, LLCs, and other 
unincorporated businesses

 Imposed at entity level at 4% rate

 A few special exemptions
• Purchase and sale for own account
• Holding, leasing or managing real property
• Entities engaged primarily with qualifying investment activities are 

partially exempt
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NYC’s UBT: In General



Rules do NOT require a non-NYC office to apportion 

Special rules for registered broker-dealers, mutual fund 
companies: sourcing is based on customer-location

• NYS and NYC have migrated to customer-sourcing too, for 
corporations only though

Apportionment: NOT based on Three-Factor Formula
• Single Factor, Receipts-based formula

 For service providers: based on where services are performed:
• “Charges for services performed shall be allocated to the city to the 

extent that the services are performed within the city.” NYC Admin. 
Code § 11-508(c)(3)(C)
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NYC’s UBT: Sourcing

Finance Letter Ruling #18-4986 (August 2018)
 Taxpayer, SMLLC, provided IT maintenance and consulting from Long Island, 

but sometimes came to NYC

 Ruling: “If work for a particular client is split between the City and outside the 
City, you should allocate the receipts for that client based on the proportion of 
time spent in the City.” 

Takeaways:
 Focus on the location where the services generating the charges are performed. 

 In other words, look to the location where income generating employees are

 But no “convenience rule”

 And no “main office” rule like the NYS “gross income” factor
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So how do you do the math?

NYC’s UBT: Sourcing Rule



From Finance Letter Ruling #18-4986:
 “If different tasks performed by the same LLC are billed at different rates, 

the amount to be allocated to the City can be calculated separately, 
based on the time spent in the City to accomplish the various tasks.”

GCT Rule:  
 “Where a lump sum is received by the taxpayer in payment for services 

within and without New York City, the amount attributable to services 
within New York City is to be determined on the basis of the relative 
values of, or amounts of time spent in performance of, such services 
within and without New York City...”

91

Unincorporated Business Tax – Income 
Generators?

 The GCT provision was interpreted by the NY Tax Appeals Tribunal in Matter of Gerson 
Lehrman Group, Inc.

• The customers in Gerson, paid a lump-sum fee to the taxpayer for a package of investment 
advisory services that included consultation with and advice from experts in a particular field 
known as Council Members who were independent contractors.  

 The case ultimately turned on whose efforts generated the taxpayer’s receipts for 
allocation purposes.  

 The Tribunal came up with its own sourcing approach, deciding that the taxpayer’s 
receipts were generated by the efforts of Council Members (non-employees), research 
managers, sales people, and certain IT specialists — in other words, the individuals 
whose efforts went into the service that customers chose to purchase from the taxpayer.  

 Thus, the receipts factor was determined by looking at the compensation of these 
individuals in NYC versus everywhere; back office and administrative staff were not 
included.
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Unincorporated Business Tax – Income 
Generators? (cont.)



There are several takeaways from Gerson. Some of the key 
takeaways are:
 Place of performance rules may in fact look to the location of the 

individuals generating the charges for services. 
 These individuals may include independent contractors and other third 

party, nonemployees. 
 Back office personnel who do not generate income may be excluded from 

the apportionment factor. 

UBT and GCT rules also suggest that there may be a 
disproportionate weighting between individuals based on their 
degree of income generation. 
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Unincorporated Business Tax – Income 
Generators? (cont.)

Scenario:
 2 partners, 4 analysts and 8 back-office people; minimal travel
 Historically one NYC office; Closed between March-Dec 2020
 1 partner in CT, 1 in FL, 2 analysts in NJ, 2 in Brooklyn apartments
 $20 Million in management fee revenue
 $10 Million in taxable income for UBT purposes

2019 UBT
 All services performed in NYC: 100% apportionment percentage
 $400K in UBT
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EXAMPLE #1: Hedge Fund Management Co. 



Partner Computation: 50% Weight

95

EXAMPLE #1: Hedge Fund Management Co.
The Math in 2020

Partner #1 260 60 23%

Partner #2 260 60 23%

23%Average

Generator Total Days Worked Total NYC Days NYC %

Analyst Computation: 50%
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EXAMPLE #1: Hedge Fund Management Co.
The Math in 2020 (cont.)

Generator Total Days Worked Total NYC Days NYC %

Analyst #1 240 60 25%

Analyst #2 240 60 25%

Analyst #3 240 240 100%

Analyst #4 240 240 100%

63%Average



Weighted Average of 
Partner and Analyst 
Computation: 43%
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EXAMPLE #1: Hedge Fund Management Co.
The Math in 2020 (cont.)

Generator Total Days Worked Total NYC Days NYC %

Analyst #1 240 60 25%

Analyst #2 240 60 25%

Analyst #3 240 240 100%

Analyst #4 240 240 100%

63%Average

Partner #1 260 60 23%

Partner #2 260 60 23%

23%Average

Generator Total Days Worked Total NYC Days NYC %

Estimated UBT Due: 
$171,154

43%
Combined Apportionment

Weighted 50/50

$171,154
UBT Due

(43% of $10m at 4% tax)

 Or how about law firm with 20 partners and 30 associates and $10 million of 
taxable income. 

• For this example, let’s assume that the partners and associates generate equal amounts of 
service receipts (wishful thinking!)

• Lets also assume that 20 of those lawyers are in Buffalo, and the other 30 are in NYC.

 Pre-pandemic, the law firm would have a 60% apportionment for UBT purposes 
– 20 out of 50 lawyers work outside of NYC – resulting in $6 million of income 
subject to UBT. 

 But since March, 25 of the 30 NYC attorneys have been working from home 
outside of the City. 

 Now 45 of the 50 attorneys work outside of NYC, meaning the firm will only have 
a 10% UBT apportionment, and only $1 million of income subject to UBT.

 $200K savings…their own PPP! 
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Example #2: A Law Firm and a City



 No specific guidance on telecommuting for UBT Purposes, though some 
auditors have pushed back initially.  

 But see: June 9, 2021 NYC Department of Finance Letter Ruling 
concluding that taxpayers can receive REAP tax credit benefits even if 
workers are working remotely, “…provided that the Taxpayer treats those 
employees as working at the eligible premises for all purposes related to 
taxes imposed by New York City.  Available at: 
https://www1.nyc.gov/assets/finance/downloads/pdf/redacted-letter-
rulings/ubt/redacted-21-5012-ubt.pdf

 Beware of legislative fix…or administrative fix…or audit fix (there has been 
some informal indication that NYC auditors will contest the position).  

 But in the meantime…if no compromised tax credit…give it a go?
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Caveats

Section 5: 
Sales Tax Hot Topics
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Sales and Use Tax:  A High-Stakes Gamble

1. Ubiquity 

2. Onerous Record Keeping

3. Aggressive Audit Methodologies

4. Pyramiding of Tax Liabilities

5. Burdensome Penalties and Interest

6. Personal Liability

7. Advanced Audit Targeting

8. Confusion! 
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Sales and Use Tax Characteristics:

Four Examples of Sales Tax Fun

Don’t cut that bagel!

 Is that a headband or a sweatband?

Home inspections

Pumpkins
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On Top of That, Nexus Broadens

We went from this:
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On Top of That, Nexus Broadens

And moved to this:
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Sales and Use Tax Rates
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Sales Tax: Enforcement / Audit Issues

 How does a business get chosen for audit?

1. Audits of other taxpayers

2. NY’s CISS program

 Corporate tax return sales v. sales tax return sales
 Consistent taxable percentage
 Cash-to-credit card ratio out of sync with similar businesses

 Dine-in restaurants supposedly have a 35%/33%/18% credit card/debit card/cash ratio.  
Coffee shops have 28% cash

 Drastic changes in filing pattern
 New “self-audit” letters based on “typical” use tax liabilities.
 Information from more sources (franchisers, insurance companies, liquor distributors, and 

financial institutions)
 Compare returns of similar businesses operating within the same geographic areas
 lottery traffic vs. low sales

3. Whistleblowers – B&H Photo, Sprint (paid $330M settlement 
in December 2018), Campagna v. Post Integrations (1st

Dept. 2019)(failure to file can be a false claim).  
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1. Software-as-a-Service and Digital / Technology Transactions

2. Protective / Detective Services

3. Use Tax for Professional Services Businesses

4. Information / Advertising Services

5. Artwork / Collectibles

Sales Tax Hot Topics
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Section 6: Abandoned Property:
A Possible Budgetary Balm 
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General Information

1. All 50 states, the District of Columbia and 3 Canadian provinces (Alberta, British Columbia, and Quebec) 
have enacted unclaimed property laws.  Ontario proposed unclaimed property legislation in its 2012 
budget. 

2. Unclaimed property laws are intended to safeguard the property of a state’s citizens, while utilizing the 
escheated property for the benefit of all citizens.

3. States have increasingly turned to their unclaimed property laws to increase revenue without raising or 
extending taxes, which is politically unpopular.

4. States’ Unclaimed property laws apply to all entity types, including:

 Corporations;

 S Corporations;

 Partnerships; and

 Limited Liability Companies
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Abandoned Property: General Rules

General Information
1. As you might expect, NYS is known as one of the more aggressive states for abandoned property 

purposes.  

2. In fact, the Council on State Taxation (“COST”) recently gave NY its lowest grade when comparing the 
aggressiveness of the abandoned property laws across the 50 states.  Only NY, DE and MS received a 
grade of “D-”.  

3. Here is a sampling of some of the states in the Northeast:

• CT : B-

• MA: A

• MD: B+

• NH: D

• NJ: D

• PA: D

• VT: C-
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Abandoned Property: General Rules 
(cont.)



“Unclaimed Property”
 Unclaimed property generally includes property for which there has been no contact between 

the owner and holder for a statutorily prescribed period of time (“dormancy period”).

 Common categories include:

• Wages, payroll, salaries, commissions, pension payments

• Uncashed payable/vendor checks

• Gift certificates/gift cards/stored value cards

• Customer credits, deposits, refunds or rebates

• Overpayments/unidentified balances

• Cash and stock dividends

• Merger redemption proceeds

• Underlying and unexchanged shares

• Bond principal and interest

• Mutual fund and dividend reinvestment plan book shares, physical shares, and associated distributions
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General Rules:  Definitions

Compliance: Sourcing Rules

The Supreme Court of the United States in Texas v. New Jersey, established 
the following two-pronged unclaimed property sourcing rule:

 The state in which the owner’s last known address is located has the 
power to escheat the unclaimed property, but;

 If that state does not have a law covering the property or if there is no 
record of the last known address, then the state in which the holder is 
incorporated has the power to escheat the unclaimed property.
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Compliance: Sourcing Rules (cont.)

 Reporting organizations incorporated, chartered, organized, or domiciled (in the 
case of a federally-chartered bank) in New York are required to report all 
amounts and securities held for:

1. New York residents, 

2. foreign owners, and 

3. unknowns. 

 New York incorporated life insurance companies are required to report amounts 
payable to New York residents and unknowns.  

 All other reporting organizations are required to report amounts held for New 
York residents only.
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Compliance: Reporting

Aggregate Reporting
 Many states allow holders to report smaller amounts of unclaimed property in the 

aggregate in order to ease compliance burdens.  

 In NY, all amounts are reportable (there is no minimum threshold). However, holders may 
report certain property valued at $20 or less per owner in aggregate. If detailed 
information is available for aggregate accounts, holders are asked to attach it to the 
report to better serve claimants with small values.

Negative Reporting
 States may require holders of unclaimed property to file a negative report to confirm that 

they do not have any unclaimed property on their books and records. 

 Be cautious of not engaging in negative reporting – it can keep statutes of limitations 
open.  Consequently, some businesses choose to file a zero report.  

 The NYS Abandoned Property Law does not require organizations to file negative reports.
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Compliance: NY Due Diligence

New York requires holders to attempt to contact 
owners prior to remitting the property to the state.  

This is known as “due diligence.”

NY due diligence requires:

1. First mailing for all property regardless of value at least 90 days 
before reporting.  

2. Second mailing via certified letter for all property of $1,000 or 
more at least 60 days prior to reporting. 
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Compliance: Reporting

 For Traditional Business Corporations

 Filing Date: 3/10

 Covers Property Abandoned as of: 12/31 of the preceding year

 Due Diligence: 

• First Mailing: 12/10 of the preceding year
• Second Mailing: 1/10 (for accounts over $1,000)

 Penalties : Willful failure to report penalty is $100 a day for every day the report is late

 Interest: 10% simple interest 

 No COVID update or change from usual filing extension procedures
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Voluntary Disclosure

New York offers a voluntary disclosure program that allows holders to come 
forward (anonymously at first) and remit unclaimed property.  However, 
participants usually have to satisfy the following requirements:

 Holder has not been previously contacted by the state regarding unclaimed property 
audit;

 The applicant is a first time filer and has not participated in a voluntary disclosure 
previously (In some cases those who filed in the past may once again apply through 
this program if they failed to report a particular type of property and want to 
voluntarily correct the error);

 Holder comes forward (often times anonymously in the beginning) in good faith to 
report unclaimed property liabilities.
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Voluntary Disclosure (cont.)

Advantages
 Limited lookback of 10 years of liability;

 Eliminates penalty and interest (10% per annum in NYS);  

 The holder gets to take a “first crack” at fixing the liability;

 Indemnification from owners and states; and

 Ability to re-evaluate or even release reserves.  

Disadvantages
 Though the lookback is limited, it still reaches back a significant 

number of years.

 Pandora’s Box: The state may not agree with the holder’s 
liability calculation.

 Coming forward will likely put the state on notice about other 
related entities.
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Thank You

Call or email with questions! 

Mark S. Klein, Esq.
Hodgson Russ LLP

605 Third Avenue, Suite 2300
New York, NY 10158

Phone: (646) 218-7514
mklein@hodgsonruss.com

@MarkKleinNY

Joseph N. Endres
Hodgson Russ LLP

140 Pearl Street, Suite 100
Buffalo, NY 14202

Phone: (716) 848-1504
jendres@hodgsonruss.com

@NYTaxGuy

The information and/or the materials provided as part of this
program are intended and provided solely for informational and
educational purposes. None of the information and/or materials
provided as part of this are intended to be, nor should they be
construed to be, legal, tax, or other professional advice.

GENERAL DISCLAIMER
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Tax Controversy Update

April 13, 2021 IRS Commissioner Rettig – “tax gap” nearly  

$1 trillion per year

2

The Tax Man Cometh!

IRS (SB/SE) and CI hired thousands of 
auditors in 2021.

March 2021, National Bureau of Economic Research 
estimated that the top 1% of households fail to report 
approximately 21% of their income. additional enforcement 
efforts targeting the top 1% could collect as much as $175 
billion annually without any increase in tax rates.On April 28, 2021, The US Department 

of the Treasury  - Tax Gap; currently 
estimated to reach $7 trillion over next 
years

US Treasury additional funding will 
generate an additional $700 billion in 
tax revenue over the next ten years 

Biden seeks $80 billon of extra funding for the IRS over the 
next decade, which is predicted to increase revenue by 
$200 billion 

IRS estimates that up to 55% of 
business income is unreported or 
misreported

New York residency audits are targeting individuals earning 
as little as $100,000, which is significantly lower than the $1 
Million threshold we were seeing before COVID





IRS Audits And Statistics 



1. Number of individual and corporate income tax returns examined by the IRS 
from 2010-2018 dropped by 46% and 37% respectively 

2. For several years now, the IRS has been auditing less than 1% of all returns. 
3. Overall IRS staffing dropped by 22% during 2010-2018, with an even greater 

decline of 31% in enforcement personnel. 
4. “[a]ppropriations for the IRS fell by about 20 percent (adjusted for inflation) 

between 2010 and 2019.” 
5. Tax-related prosecutions declined by 53% in the five years ending February 

2020 while tax-related convictions dropped 66%, according to a Syracuse 
University study. 

6. However, for New York State Dept of Tax, between September 2021 and May 
2022, 2019 audit rates have doubled for taxpayers in every income class above 
$100,000. 
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Audit Numbers

Source IRS Statement – Updated IRS audit numbers (May 26, 2022) 

IRS Audit Rates  & Compliance Presence



IRS Appropriations over the next 10 years = $80 billion

Enforcement is approximately $45 billion 

Operations Support is approximately $27 billion

Systems Modernization is approx. $5 billion 

Taxpayer Services is approximately $2 billion

Removal of withdrawals and deposits reporting by financial institutions to IRS

Included third-party “Cryptocurrency” reporting for brokers and cash payment reporting 

(Form 8300), generally effective for tax years after December 31, 2023

9

Inflation Reduction Act of 2022

 Impact on IRS Operating Budget: $80 billion expansion is nearly six times the IRS’s annual operating 
budget. 

Impact of Inflation Reduction Act of 2022 



 Impact on IRS Workforce – Impact on IRS Workforce – The IRS will hire an additional 87,000+ 
employees over the next decade. The IRS employed 78,661 full-time employees in 2021, a decrease of 
about 13% since 2012. About 39% of IRS employees work in enforcement, which reviews both individual 
and corporate tax returns.

Impact of Inflation Reduction Act of 2022 

Digital Asset Audits



IRS Audit Campaigns

In January, 2017 IRS announced a new audit strategy known as
“campaigns”

Purpose behind campaigns is to identify areas with the greatest level of
non-compliance so that the IRS can maximize its resources

https://www.irs.gov/businesses/corporations/lbi-active-campaigns
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Issue Focused Approach to Audits

Cryptocurrency – The Rise of Crypto



“It’s everything you don’t understand about 

money combined with everything you don’t 

understand about computers.” 

- John Oliver

Definition of Cryptocurrency?

DOJ has established a National Cryptocurrency Enforcement Team (“NCET”) to investigate and prosecute 
criminal activity 

 IRS requested $32 Million to enhance enforcement of crypto

US part of the Joint Chiefs of Global Tax Enforcement (J%)

 “Operation Hidden Treasure,” focused on uncovering unreported income related to cryptocurrency 

 IRS seized $3.5 billion in crypto in fiscal year 2021 which accounts for 93% of all the assets seized by tax enforcement that year

 To further advance those efforts, the unit is opening an Advanced Collaboration & Data Center in Northern Virginia in 2022.

Use of John Doe Summons

Use of soft letters on crypto currency including Letters 6173, 6174 and 6174-A

Tax Investigators recently identified $1billion dollar crypto Ponzi Scheme
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Cryptocurrency Enforcement



OECD - Crypto-Asset Reporting Framework (“CARF”)

Off-shoot of the Common Reporting Standard

Automatic exchange of information between countries targeting exchange 

transactions involving any digital representation of value that relies on blockchain 

or similar technology to cryptographically secure a distributed ledger for validating 

such transactions.

Cryptocurrency Enforcement

 The IRS has been reminding taxpayers for several years now about reporting virtual currency transactions:

Release of IRS Notice 2014-21 

March 2018 – IRS reminds taxpayers that virtual currency transactions must be reported and the failure to do so can 
lead to civil penalties or criminal prosecution - News Release IR 2018-71

2019 – Release of Schedule 1 with crypto question

 July 2019 – IRS begins sending "educational" letters to taxpayers who potentially failed to report income and pay 
the resulting income tax on virtual currency transactions - News Release IR 2019-132 (“Soft Letters”)

 Letter 6173, Letter 6174, Letter 6174-A

 October, 2019: IRS announces release of Revenue Ruling 2019-24, once again reminding taxpayers that virtual 
currency must be reported

At the end of 2019, the IRS announced a program to coordinate cases with issues involving virtual currencies with 
IRS Chief Counsel.  Notice CC-2020-003
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IRS Crypto-Campaign
Its Like the FBAR but Worse



 Letter 6173 

 States: IRS has information indicating that the taxpayer holds or has held one or more virtual currency accounts and, “may not 
have met its U.S. tax filing and reporting requirements for transactions involving virtual currency” based on transactions 
occurring between 2013 to 2017. 

 Letter directs taxpayers to file the delinquent returns and report the virtual currency transactions, file an amended return, or send 
a statement of facts explaining the taxpayer’s position, including a complete history of previously reported income from its virtual 
currency transactions, signed under penalty of perjury 

 Letter 6174

 States: IRS has information that the taxpayer had one or more accounts containing virtual currency but “may not know the 
requirements” for reporting transactions involving virtual currency. No response required

 Letter 6174-A

 Similar to 6174 but IRS states that the taxpayer “may not have properly reported” its cryptocurrency transactions. No response 
required but the IRS may send further correspondence concerning potential enforcement action. 
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IRS “Soft Letters” on Crypto

Now part of Large Business and International (LB&I) Active Campaigns 
IRS audit campaign 

Virtual currency were included as part of the Small Business/Self 
Employed (SB/SE) Division Current Examination Plan for 2022

Included as part of Updated Voluntary Disclosure Practice 

Updated Form 14457, Voluntary Disclosure Practice Preclearance 
Request and Application, includes expanded virtual currency 
disclosure section 
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IRS’ Position



Business income from activities involving virtual currency as a payment for good or 
services, whether or not the income is reported on Form 1099-K

Coin or token lending activity particularly that of interest or fees as income or escrow 
blockchain address(s) 

Coins or tokens exchanged for other coins or tokens

Compensation received in the form of coins or tokens in addition to income reported 
on third-party reporting forms by those residing in the U.S. and citizens and 
residents (Form W-2, Form 1099-MISC, etc.)

FATCA/FBAR
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What are examiners looking for?

1. Look out for clients that dabble in virtual currency

2. Include question in yearly organizer regarding cryptocurrency

3. More prevalent among younger clientele then retirees 

4. Ask about online gambling accounts may use virtual currency 

5. Due your own due diligence

6. Utilize software that tracks transactions, values etc.

1. Cointracking.info

2. Tokentax.co

3. Accointing.com 
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Best Practices



REPORTING CRYPTO

Lack of 1099 Reporting

Payments in crypto to independent contractors for the performance of services is required to report such 
crypto payments equal to the IRS and to the payee on Form 1099-MISC. 

Third party settlement organizations (TPSOs) are required to report crypto payments made to merchants 
on Form 1099-K if, during the relevant calendar year, both (1) the number of transactions settled for the 
merchant exceeded 200 and (2) the gross amount of payments made to the merchant exceeded 
$20,000.00. 

A TPSO is a third-party intermediary that contracts with a substantial number of unrelated merchants 
to settle payments between the merchants and their customers. This could include, for example, crypto 
exchanges and some crypto wallet providers. 

The IRS has not addressed whether and in what circumstances taxpayers such as crypto exchanges 
should file a Form 1099-B, which applies to (among other things) barter exchanges. 
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Issues with Reporting Crypto-Currency Transactions



Burden of Record Keeping on Taxpayer not Exchange

Difficult to Track All Sales

Thousands of unique types of crypto assets traded on hundreds of exchanges 
around the world

Different tickers and format for each exchanges 

Coinbase and Kraken use BTC and XBT as bitcoin ticker 

Not assigned value in US dollars

Accounting for trade fees (added to cost basis or reduce purchase price)
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Issues with Reporting Crypto-Currency Transactions

Infrastructure Investment and Jobs Act:

Expanded Information Return Reporting by Brokers

Expands definition of “broker” under IRC Sec. 6045A to include persons “regularly providing any 
service effectuating transfers of digital assets on behalf of another person,” and further expands the 
securities covered by this section to include digital assets. 

All brokers must report payments over $600 in cryptocurrency transactions 

Must provide, among other things, “the name and address of each customer” along with information on “the 
customer’s adjusted basis in such security and whether any gain or loss with respect to such security is long-
term or short-term.”

Bi-Partisan Support in Senate to remove miners and software developers from broker definition 
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Recent Developments – Reporting of Cryptocurrency



Dedicated form for reporting annual crypto gains and losses

Will replace Form 1099-B and other 1099 forms that crypto exchanges 

currently send their customers

Form while not yet releases is expected to include information such as 

purchase date, date sold, asset type, gross profit, and cost bias so that 

taxpayers can calculate their gains and losses from cryptocurrency and 

NFTs.

Form 1099-DA (Digital Assets)

2022 Form 1040 draft instructions include additional guidance on 

reporting crypto transactions

Digital assets replaces Virtual currency 

NFT are digital assets subject to reporting 

Financial interest is defined as:

if you are the owner of record of a digital asset or have an ownership stake in an account that holds one 

or more digital assets, including the rights and obligations to acquire a financial interest, or you own a 

wallet that holds digital assets.

Recent Developments – Reporting of Cryptocurrency



Form 1040 asks about crypto currency on first page

"At any time during [the tax year], did you receive, sell, send, 

exchange, or otherwise acquire any financial interest in any digital  

asset?
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Reporting of Cryptocurrency

The receipt or transfer of virtual currency for free (without providing any 

consideration), including from an airdrop or hard fork;

An exchange of virtual currency for goods, services or other property;

A sale of virtual currency; and

Receipt of new virtual currency as a result of mining, staking and similar 

activities (might include DeFi activities)
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When to Check Yes



Not involved (in any way) with virtual currency during the year

If only transaction is the purchase of virtual currency with 

government backed currency

If only transaction with virtual currency was holding it in your 

wallet, account or moving it from one wallet to another

Received virtual currency as a bona fide gift
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When to Check No

File an amended return

File a superseding return

Voluntary disclosure
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What To Do If You Checked No?



FBAR:

Foreign account only holding virtual currency is not required to be reported 

Foreign account holding “reportable” assets such as cash, and crypto, may 
need to be reported if cash exceeds reporting thresholds

Wallet likely does not cause reporting since a wallet is not a foreign financial 
account

But FinCEN Notice 2020-2 proposes to include virtual currency on FBAR, 
however, no guidance issued yet
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Recent Developments – Reporting Crypto

Form 8938 (FATCA) – depends on value and location of where its held

Determining location remains unclear

FY2023 Budget:

Expansion of FATCA

The proposal would amend IRC §6038D(b) to require reporting of “foreign digital asset accounts” 

The proposal would be effective for returns required to be filed after December 31, 2022.

US digital asset exchanges would be required to disclose information on substantial foreign owners 
of some passive entities

Certain financial institutions, including digital asset brokers, would also need to report the account 
balance "for all financial accounts maintained at a U.S. office and held by foreign persons." 
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Recent Developments – Reporting Crypto



Bibox (Singapore) Binance (Malta) Bitfinex (Taiwan) Bitflyer (Japan) Bithumb (South Korea)

BitMEX (Seychelles) Bitstamp (U.K.) BTC Markets (Australia) Bybit (Singapore) CEX.IO (U.K.)

Coss (Singapore) Deribit (Netherlands) Gate.io (Cayman Islands) HitBTC (Hong Kong) Huobi (Singapore)

KuCoin (Hong Kong) Liquid (Japan) Mercatox (U.K.) OKEx (Malaysia) The Rock Trading (Italy)

Tidex (Russia) Uphold (U.K.) Yobit (Russia)

Form 8938 (FATCA) – Common Foreign Exchanges

Abra Binance
US

Bittrex Cash App Celsius

Circle Coinbase Coinbase 
Pro

Gemini itBit

Kraken Poloniex

Form 8938 (FATCA) – Common U.S. Exchanges



Schedule B – Not likely 

Form 8621 – only if owned through a foreign corporation and 

PFIC definition met
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Reporting of Cryptocurrency

Virtual currency payments now treated as “Cash” subject to Form 8300 reporting

Form 8300, Report of Cash Payments Over $10,000 Received in a Trade or Business and has 

encouraged e-filing of the form.

A person must file Form 8300 if they receive cash of more than $10,000 from the same payer or agent:

 In one lump sum;

 In two or more related payments within 24 hours, e.g., a 24-hour period is 11 a.m. Tuesday to 11 a.m. Wednesday; or

 As part of a single transaction or two or more related transactions within a 12-month period. ( Reg. §1.6050I-1(b) ; Reg. 

§1.6050I-1(c)(7)(ii))

Generally effective for tax years after December 31, 2023
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Infrastructure Investment and Jobs Act:



NY AG James recently announced its commitment to hold “cryptocurrency tax 
cheats accountable.”

Failure to declare crypto income could face treble damages, interest, and penalties 
under the New York False Claims Act;

Criminal prosecution and separate liabilities and penalties under the tax law.

Key takeaway – penalties and criminal exposure not only for taxpayers but for 
accountants, lawyers, and other tax professionals who knowingly or recklessly 
cause taxpayers to under-report the tax they owe from cryptocurrency transactions 
may also face enforcement action under the False Claims Act

State Tax Implications

New York guidance on crypto transactions (TSB-M-14(5)C, (7)I, (17)S)

Adopts federal rule on treatment as barter exchange  

Sales Tax:

Virtual currency is treated as an intangible not subject to sales tax by recipient

Must still consider what was exchanged – if subject to sales tax, sales tax due based on value of crypto 

exchanged

Corporation tax and personal income tax policy

 Follows federal rules

State Tax Implications



New Jersey recently issued guidance

Similar to New York on sales tax 

Wages subject to gross income tax and withholding rules

Conformity with federal rules

State Tax Implications

Other Audit Campaigns



Puerto Rico Act 22, Individual Investors Act.
Taxpayers who claimed the benefits through without being a bona fide resident of Puerto Rico

Taxable asset transactions - matching buyers and sellers. 
This campaign addresses business entities under the jurisdiction of LB&I that either (1) did not 
report a transaction on Form 8594 or Form 8883, or (2) reported the transaction in a manner 
inconsistent with the other party's reporting of the transaction.

High Income Non-filer
U.S. tax residents are subject to tax on their worldwide income regardless of whether the 
taxpayer received a W-2, 1099 or foreign equivalent. This campaign concentrates on bringing 
into compliance those taxpayers who have not filed tax returns.

Post Offshore Voluntary Disclosure Program (OVDP) Compliance
Review of Previous OVDP Applicants To Determine Continued Compliance

Other Audit Campaigns

 FIRPTA Reporting Compliance for NRAs

Compliance with the withholding and reporting obligations of the Foreign Investment in Real Property Tax Act 

(FIRPTA).

 Form 1120-F Delinquent Returns Campaign

Encourage foreign entities to timely file 1120-F returns and address compliance risk for delinquent 1120-F returns.

 Expatriation of Individuals

Compliance with obligations for US Citizens and long term residents (8 of last 15 taxable years) who expatriated on 

or after June 17, 2008

 FACTA filing accuracy 

This campaign addresses those entities that have FATCA reporting obligations but do not meet all their compliance 

responsibilities

Other Audit Campaigns



 Similar to Large Corporate Compliance Program

The new program relies on data analytics to select returns for audit, focusing on partnerships most at risk of 

running afoul of tax laws and regulations. Initial exams will target 2019 tax returns

 Audits to focus on:

Distributions to partners and SECA tax

Private investment funds that typically structure using partnerships, including with respect to carried interest, 

management fee offsets and waivers, and the treatment of monitoring fees that investment fund affiliates receive 

from portfolio companies.

 International aspects including new K-2 and K-3 forms

Large Partnership Compliance Program

 The Bipartisan Budget Act (“BBA”) of 2015 created a new partnership audit regime

 Replaces the TEFRA rules

 Tax ramifications under BBA audit regime

 Considerations for electing out of BBA regime

 Need 100 or few partners and no ineligible partners. Ineligible partners include:

 Partnerships

 Trusts

 Foreign entities that would not be treated as a C corporation were it a domestic entity

 Disregarded entities

 Estates of individuals other than deceased partners

 People who hold an interest in the partnership on behalf of another person

Partnership Audit Regime



“What’s Old Is Now New”

Worker Classification Audits are back
IRS In Notice IR-2021-186, issued on September 15, 2021 reminds
companies that they are looking at worker classification audits

IRS examines the following three categories: (1) behavioral control; (2) financial
control; and (3) relationship of the parties

Dos and Donts

Contract designations are not determinative

Integration in business operation is key factor

File payroll returns to run statute of limitations

Don’t straddle the line

Don’t pay on W2 and 1099 to same worker
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“What’s Old Is Now New”

Reasonable Compensation vs. “Zero” Out Salary Payments

Aspro, Inc., TC Memo 2021-8, the Tax Court found that payments made during each of three tax years 

by the taxpayer, a “C” corporation, to its three shareholders were non-deductible dividends and not 

deductible as compensation for personal services provided to the corporation.

No dividends ever paid

Payments made equaled stock ownership

Related party services through commonly owned corporations

Services performed throughout year but payment made annually

Payment eliminated 90% of corporation’s taxable income
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Reasonable Compensation

Lateesa Ward, TC Memo 2021-32, the Tax Court found that payments made 

to an attorney who was the sole shareholder of a law firm organized as an S 

corporation were subject to employment taxes and could not be treated as 

distributions of the firm’s net income (i.e., as dividends).  

Payments treated as officer compensation/salary on 1120-S but no 941s 

filed

Sole shareholder and sole individual performing services for corporation
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Lessons Learned

 For “C” corps

Make periodic payments throughout the year not lump-sum annual payment

Make payments directly to shareholders not corporations 

Declare dividends

Enter into employment agreements with objective compensation formulae

 For “S” corps

Sole shareholders that perform all work will likely receive wage treatment

Payments made to non-shareholder employees increases the likelihood of non-wage treatment
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Corporate Transparency Act

Enacted as part of the National Defense Authorization Act in 2021

Requires corporations, limited liability companies and other similar entities 

that were formed under the laws of a foreign country and are registered to 

do business in the US to disclose any beneficial owner of the company

A Beneficial owner is any individual who directly or indirectly exercises 

substantial control over an entity AND holds or controls at least 25% of the 

ownership interests of that company.
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Corporate Transparency Act

 Information to be provided includes:

 Full Name

 Date of Birth

 Address

 Passport, driver’s license or FinCEN identifier number

 Exceptions:

 Entities that already disclose beneficial ownership information through other federal laws/regulations

 Publicly traded companies (subject to SEC regulations)

 Companies employing more than 20 full-time employees in the United States, operating from a physical office in the United States, AND having filed a tax return 
demonstrating more than $5 million in gross receipts/sales

 Dormant companies which have been in existence for more than one year, are not engaged in “active business,” AND not owned (either directly or indirectly) by a 
non-U.S. individual

 Additional exceptions exist for certain financial institutions, charitable trusts, and pooled investment vehicles
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Corporate Transparency Act

Penalties:

Civil penalties of up to $500 per day

An individual who willfully provides or attempts to provide false 

or fraudulent information, or willfully fails to provide FinCEN with 

the requisite information, may face criminal fines up to $10,000 

and/or imprisonment for up to two years. 
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Pre-Audit Planning



Don’t file quiet return – always use a voluntary disclosure

For instance, on April 3, 2020, the IRS announced that Dusko Bruer, a Lake Worth, Florida businessman, had 

pled guilty to tax evasion and willful failure to file a FBAR in connection with accounts that he maintained in 

Croatia, Germany, Serbia and Switzerland between 2007 and 2015. Bruer was advised by Credit Suisse in 

2015, when it closed his Swiss bank account, to enter the OVDP; however, Bruer chose to make a quiet 

disclosure that the IRS later determined was false, because he had only disclosed funds held in the Credit 

Suisse account and not the accounts held in the other countries. 

See Internal Revenue Service news release, April 3, 2020, Tapped hidden accounts to buy $1.3 million yacht 

and waterfront property filed false “quiet” disclosure, available at https://www.irs.gov/compliance/criminal-

investigation/lake-worth-businessman-pleads-guilty-to-evading-taxes-on-millions-in-income-stashing-funds-in-

secret-accounts-around-the-world-tapped-hidden-accounts-to-buy-13-million-yacht-and-waterfront-property.
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Getting Ahead of a Problem

Is the issue subject to an IRS Audit Campaign?

Even if case not an audit campaign, “bad facts” should warrant 

consideration of a voluntary disclosure

If you received a “soft letter”
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When to Consider Using a Voluntary Disclosure



Depends on facts and circumstances

Situations that increase likelihood of audit

 Scorned spouse or lover

 Angry Business Partner or Relative

 Third-Party who just doesn’t like you (you would be amazed...);

Whistleblower

Cooperating Witness/Target

Eggshell Audit and Reverse Eggshell Audit

 IRS Special Agent Investigation

Criminal Prosecution by either the Internal Revenue Service or the Department of Justice
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Risks of Not Disclosing

Impact on other taxes

Possible disclosures to other agencies

Kovel letter

Benefits received vs. Burdens imposed

How to handle current year returns – Consider Form 8275, Disclosure Statement

 Timely tax payments should always be made

 Consider pleading the fifth amendment if necessary
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Before Submitting a Voluntary Disclosure Request



Updated Voluntary Disclosure Practice (“UVDP”)

Streamlined Filing Compliance Procedures (domestic and foreign)

Delinquent FBAR Submission Procedure

Delinquent Information Return Submission Procedure

Quite Disclosure
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Federal Voluntary Disclosures

Conducting An Audit



 Information Document Requests
 Written request for Information and Documents from the IRS 

to the taxpayer in the audit. 

 IRS has expansive power to collect information and from 
taxpayers. 

 The IDR is not self-enforcing. 

 IRS can use summons authority to obtain the 
information and documents if the taxpayer does not 
comply with the IDR. 

Responding to document and information requests

I.R.C. § 7602 authorizes the IRS to issue a summons to 
taxpayers and third parties to: 

Examine books and records; 

Obtain testimony from the taxpayer; and 

Obtain testimony from third parties who can provide 
information that may be relevant to determining a 
taxpayer's liability or ascertaining the correctness of a 
return. 

IRS Summons Authority 



Very Broad: I.R.C. § 7602(a) provides that a summons may be issued to:

Ascertain the correctness of any return;

Make a return where none has been made;

Determine the liability of any person for any tax; or

Collect any such liability.

The IRS also may issue a summons to inquire into any offense. I.R.C. § 7602(b).

The IRS cannot issue a summons if a Department of Justice referral is in effect. 

I.R.C. § 7602(d).

IRS Summons Authority

Power to Summons Accountants’ Materials

Audit workpapers

Tax accrual workpapers

Tax reconciliation workpapers

The IRS has shown restraint in obtaining audit workpapers and tax 

accrual workpapers, but always requests tax reconciliation 

workpapers.

IRS Summons Authority



The IRS may serve a summons by:

Delivery in hand to the person; or

By leaving the summons at the person’s last place of abode.

The IRS may serve a summons on a third-party recordkeeper by registered or certified mail.

Third-party recordkeepers include banks, consumer reporting agencies, any person extending 

credit through the use of credit cards, brokers, attorneys, accountants, barter exchanges, 

regulated investment companies, enrolled agents, and owners or developers of a computer 

software source code.

 I.R.C. § 7603.

Service of Summons

I.R.C. § 7605 provides that the time and place for responding to a 

summons must be reasonable and my not be less than ten days 

after the summons was issued.

Time and Place for Examination



“Any person who, being duly summoned to appear to testify, or to appear and produce books, 

accounts, records, memoranda, or other papers, as required under sections . . . . 7602, 7603, and 

7604(b), neglects to appear or to produce such books, accounts, records, memoranda, or other 

papers, shall, upon conviction thereof, be fined not more than $1,000, or imprisoned not more than 

1 year, or both, together with costs of prosecution.”

I.R.C. § 7210.

Failure to Obey Summons

During an exam, if foreign-based documentation requested by an IDR is not 
sufficiently provided, the IRS can issue an FDR. 

If the FDR is not substantially complied with and the taxpayer did not have 
reasonable cause for failure to comply, the taxpayer shall be prohibited from 
introducing into evidence foreign-based documentation relevant to the tax 
treatment of the examined item at issue. 

I.R.C. § 982. 

Formal Document Requests (“FDR’S)



Representing the client 
through an audit investigation 
(cont.)
IDR vs. Summons

Generally use IDRs in civil audits and summons in criminal  proceedings and tax court

Compulsory vs. Voluntary

IDR is issued on IRS Form 4564, Department of the Treasury/Internal Revenue Service 

Information Document Request.

Neither document request requires a taxpayer to create a document

Cost?
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Representing the client 
through an audit investigation 
(cont.)

The choice to deliver records or provide information can be beneficial and 

dangerous

Burden of proof

Consider whether documents demonstrate willful activity

Certain prohibitions against using evidence not produced during audit
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The summons was issued for an improper purpose.

The summoned information is not relevant to the audit of the taxpayer.

The IRS already has the information summoned.

The IRS did not follow the necessary administrative steps for issuing and enforcing a summons.

The documents sought do not exist.

The summonsed party does not have possession, custody, or control of the documents or information 

sought.

There is a Department of Justice referral in effect. I.R.C. § 7602(d).

The summoned information is privileged.

Potential Defenses to Enforcement of a Summons

A legal or physical inability to produce the documents is a complete defense 

justifying noncompliance with an IRS summons.

One must, however, make an exhaustive search for missing documents and must 

make sincere attempts to regain possession over documents taken by third parties. 

United States v. Bryan, 339 U.S. 323, 330-331 (1950); United States v. O’Henry’s

Film Works, 598 F.2d 313 (2d Cir. 1979).

Possession, Custody, or Control



Attorney client privilege, including the Kovel privilege.  

Tax practitioner privilege under I.R.C. § 7525

No privilege applies for when the accountant is preparing a tax return

IRC §7525 only applies to the IRS

IRC §7525 does not apply to FBARs

IRC §7525 does not apply to tax shelters

Work product doctrine.

5th Amendment privilege.

Spousal Privilege.

Potential Privileges

i.e. How long does the IRS have to Assess Additional Tax

Statutes of Limitations for 
Assessment of Tax



Generally, the IRS has 3 years from the date that a tax return is filed to assess tax, 

penalties, and interest. IRC 6501. There are numerous exceptions.

Remember Beard v. Comm’r (Class 1 Slides) test as to whether a return has been 

filed.

When does time start – filing date or due date? And what about if a return is filed 

early? See IRC 6501(b)(1).

Postmarked/mail-box rule: Postmark date treated as date of delivery. IRC 7502.

Substitute for Return (SFR) does not trigger statute of limitations. IRC 6501(b)(3).

Statue of Limitation for Assessment

IRC 6501(c) –

1) False Return (false or fraudulent return with the intent to evade tax) -- unlimited 

statute of limitations

2) Willful Attempt Evade Tax -- unlimited statute of limitations

3) No return -- unlimited statute of limitations

Statute of Limitations for Assessment – Exceptions to 3-
Year General Rule



 If the taxpayer files a false or fraudulent return, but later files a nonfraudulent amended return, 

does the 3-year statute of limitations apply? Or does the unlimited statute of limitations for civil 

fraud apply?

Unlimited statute of limitations –

Original fraudulent return is not a nullity.

Amended return does not change the fact that a fraudulent return was filed.

6501 makes clear that in the case where a return has not been filed, the statute of limitations will 

start when a return is filed; no similar language for fraud exception.

Statute of Limitations – Badaracco v.Comm’r, 464 U.S. 
386 (1984)

IRC 6501(c) –

(4)  Extension  by  Agreement  (Form  872)  – statute  of  limitations  as 

agreed between IRS and taxpayer

(8) Failure to Notify Secretary of Certain Foreign Transfers – 3 years after 

foreign information return is filed (note reasonable cause exception)

(10) Listed Transactions – 1 year after report of listed transaction filed

Statute of Limitations for Assessment – Exceptions to 3-
Year General Rule



What about amended returns?

IRC 6501(c)(7):

“Where, within the 60-day period ending on the day on which the time prescribed in 

this section for the assessment of any tax imposed by subtitle A for any taxable year 

would otherwise expire, the Secretary receives a written document signed by the 

taxpayer showing that the taxpayer owes an additional amount of such tax for such 

taxable year, the period for the assessment of such additional amount shall not expire 

before the day 60 days after the day on which the Secretary receives such 

document.”

Statute of Limitations for Assessment – Exceptions to 3-
Year General Rule

 6501(e): SUBSTANTIAL OMISSION OF ITEM. . .

 (1)INCOME TAXES. . General rule

 If the taxpayer omits from gross income an amount properly includible therein  and

 (i) such amount is in excess of 25 percent of the amount of gross income stated in the return, or

 (ii) such amount –

 (I) is attributable to one or more assets with respect to which information is required  to be reported under section 
6038D (or would be so required if such section were applied without regard to the dollar threshold specified in 
subsection (a) thereof and without regard to any exceptions provided pursuant to subsection (h)(1) thereof), and

 (II) is in excess of $5,000,

 the tax may be assessed, or a proceeding in court for collection of such tax may be begun without assessment, at any 
time within 6 years after the return was filed.

Statute of Limitations for Assessment – Exceptions to 3-
Year General Rule



 (B) Determination of gross income 
 For purposes of subparagraph (A) 

 (i) In the case of a trade or business, the term “gross income” means the total of the amounts 
received or accrued from the sale of goods or services (if such amounts are required to be shown on 
the return) prior to diminution by the cost of such sales or services; 

 (ii) An understatement of gross income by reason of an overstatement of unrecovered cost or other basis is an 
omission from gross income; and 

 (iii) In determining the amount omitted from gross income (other than in the case of an overstatement of 
unrecovered cost or other basis), there shall not be taken into account any amount which is omitted 
from gross income stated in the return if such amount is disclosed in the return, or in a 
statement attached to the return, in a manner adequate to apprise the Secretary of the nature 
and amount of such item. 

 (C) Constructive dividends If the taxpayer omits from gross income an amount 
properly includible therein under section 951(a), the tax may be assessed, or a 
proceeding in court for the collection of such tax may be done without assessing, at 
any time within 6 years after the return was filed. 

Statute of Limitations for Assessment – Exceptions to 3-
Year General Rule

Generally, the IRS cannot assess additional tax without a notice of deficiency

 IRC § 6211(a) defines a deficiency

Basically, it is the excess of the amount of tax that is actually determined to be due over the amount of 

tax shown on a return.

 IRC § 6212 - Notice of deficiency

 If the Secretary determines that there is a deficiency, he/she is authorized to send a notice of such 

deficiency to the taxpayer.

Also known as “90 Day Letter,” “Stat Notice,” and “SNOD”

Statutory Notice of Deficiency



IRC §6213(a): Restrictions applicable to deficiencies and petitions to tax court

 If the Secretary sends a Notice of Deficiency (“NOD”), the taxpayer has the right to file a petition to the US 

Tax Court within 90 days (150 if the taxpayer is outside of the US) after the date on which the NOD is 

mailed.

 If no petition to Tax Court is filed, the deficiency may be assessed after the 90  (or 150) day period has run.

 If a petition is filed, no assessment can be made until the tax court decision becomes final.

Notice of deficiency stops statute of limitations on assessment 

Sent to Taxpayers’ last known address.

Statutory Notice of Deficiency

IRC §6213(b) - Exceptions to the restrictions on assessment for 

Assessments arising out of mathematical or clerical errors

Waiver of restrictions by the taxpayer

Exceptions to Restrictions on Assessment



Conclusion of Audit/Exam

No change letter

Notice of proposed adjustments (taxpayer may agree, and sign Form 

870, or disagree, and go to IRS Appeals)

Statutory Notice of Deficiency (additional tax will be assessed if the 

taxpayer does not timely file a petition in the Tax Court).

Possible Conclusions at the End of An Audit/Examination



IRS Appeals

Most IRS disputes are settled or compromised.

The IRS Office of Appeals provides administrative (i.e., not in 

court) process for resolving tax controversies.

IRS Appeals



“Appeals is a separate function and independent of the IRS office 

that proposed the adjustment or collection action. Appeals will not 

engage in communication with employees of other IRS functions 

(commonly referred to as ex parte communication) to the extent 

such communication appears to compromise our independence.”

Appeals – Part of IRS, but Independent

The IRS Office of Appeals handles many types of cases: 

* Review of Revenue Agent’s determination in an audit;

* Collection Due Process (consideration of collection alternatives 

if the taxpayer cannot pay in full)

* Review of denial of taxpayer’s refund claim

Appeals – Types of Matters



If the Revenue Agent has determined that there is a deficiency, i.e., that the taxpayer 

owes additional tax (and there is sufficient time before the IRS’ statute of limitations 

on assessment expires), the Revenue Agent will issue a Notice of Proposed 

Adjustment.

The Notice of Proposed Adjustment is also called “Revenue Agent’s Report” or 

“RAR” and “the 30-Day Letter” (or “60 Day Letter” in some circumstances”).

Also, if the IRS issues a statutory notice of deficiency, and the taxpayer files a 

petition or redetermination in the Tax Court, the case will be referred to Appeals for 

resolution before trial – known as a “Docketed Appeal.”

How to Get to Appeals after an Audit?

The taxpayer generally has 30 days from the date of the Notice of 

Proposed Adjustment to submit a request for Appeals review.

The request for Appeals review if called a “Protest” or an “Appeal.”

The 30-day deadline is “soft” – i.e., it can be extended on consent of the 

Revenue Agent, and Revenue Agent’s routinely grant reasonable 

requests for extension.

How to Get to Appeals after an Audit? (Cont.)



 The Taxpayer submits a written Protest (including exhibits) explaining the taxpayer’s position and why the 

Revenue Agent’s determination is incorrect.

 The Revenue Agent may prepare a “rebuttal” to the Protest.

 The Revenue Agent will then pack up the case file, and send it, along with the Protest, to Appeals.

An Appeals Officer will be assigned and contact the taxpayer. The Appeals Officer will provide a time frame for 

submitting additional information, and set a time for a conference.

Appeals Officer may make IRS file available to taxpayer for review (Taxpayer First Act)

 The conference may be telephonic or in person, or even on video due to the pandemic.

 There may be multiple conferences on the same matter.

What Happens at Appeals?

The Revenue Agent or others from the IRS are not usually present and the Appeals Officer does 

not communicate with them. There are some exceptions to this, but it is the general rule.

Some exceptions –

The Appeals Officer may seek technical guidance from the IRS on certain types of issues, but 

does not have to follow that guidance.

There are some issues that the IRS identifies as “Appeals Coordinated Issues.” – These are 

issues with IRS-wide impact or importance that the IRS believes requires uniformity and 

consistency. The IRS may create Appeals Settlement Guidelines to ensure consistent treatment.

What Happens at Appeals? (Cont.)



 (A) In general -- In any case in which a conference with the Internal Revenue Service Independent Office of Appeals has been 
scheduled upon request of a specified taxpayer, the Chief of Appeals shall ensure that such taxpayer is provided access to the 
nonprivileged portions of the case file on record regarding the disputed issues (other than documents provided by the taxpayer to 
the Internal Revenue Service) not later than 10 days before the date of such conference.

 (C) Specified taxpayer -- For purposes of this paragraph—

 (i) In general

 The term “specified taxpayer” means—

I. (I) in the case of any taxpayer who is a natural person, a taxpayer whose adjusted gross income does not exceed $400,000 for 
the taxable year to which the dispute relates, and

II. in the case of any other taxpayer, a taxpayer whose gross receipts do not exceed $5 million for the taxable year to which the
dispute relates.

 (ii) Aggregation rule Rules similar to the rules of section 448(c)(2) shall apply for purposes of clause (i)(II)

Taxpayer First Act – IRC 7803(e)(7)

Revenue Agents determine whether additional tax is due, i.e., is there 

unreported income, should a deduction be disallowed, etc.?

Appeals Officers also have the discretion to consider “Hazards of 

Litigation” - the probability that the examination position might not be 

upheld in court.

Appeals v. Exam – “Hazards of Litigation”



The Appeals Officer will consider:

The evidence that is most likely to be presented, its probative value, and how likely 

itis to support the taxpayer’s case rather than the IRS;

The witnesses that are most likely to be called, their availability and credibility;

The burden of proof upon the taxpayer/or the IRS the ability to meet it;

The clarity (or lack thereof) as to the issues of fact and the issues of law.

Appeals does not consider the cost of litigation.

Hazards of Litigation (Cont.)

Collections



 Request a Collection Hold

 Stop immediate collection actions by the IRS
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What can you do immediately to help your client?

Request Transcripts

By phone

Form 4506-T 

TDS/ E-Services
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What can you do immediately to help your client?
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Determine if a taxpayer advocate request is appropriate. 

Efforts calling are unsuccessful

No one can answer your question

Collection Action is imminent 

The Office of the Taxpayer Advocate (“TAS”) is an independent organization 

within the IRS that can assist in solving your client’s problems from the 

inside. 
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What can you do immediately to help your client?
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Submit a Freedom of Information Act (“FOIA”) request
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What can you do immediately to help your client?



What is our strategy: 
where are we in The IRS 

Collection Process?

   

CP14:
Notice of 

Unpaid Taxes

CP501:
Reminder of 

Unpaid Taxes

CP503:
Second 

Reminder of 
Unpaid Taxes

CP504:
Notice of Intent 

to Levy
(CAP)

Letter 3172/1058/ 
LT11

FINAL NOTICE 
Intent to Levy/ File 
Federal Tax Lien & 
Rights to a Hearing

(CDP Rights)
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What is our strategy: 
What type of tax debt does your client have?

Deficiency Assessment:

 A deficiency assessment refers to an assessment made using the deficiency 
procedures, i.e., following an audit of the taxpayer.

 How to proceed?

 Valid?

 Full pay

 OIC/IA/CNC

 Invalid/ Taxpayer Disagrees?

 Any chance to Petition the Tax Court?

 CDP? Is this still an option?

 Audit reconsideration

 Offer-in-Compromise, Doubt as to Liability

 Innocent Spouse

Summary Assessment

 Summary assessments are made when a taxpayer files a 
return showing an unpaid tax liability or when the IRS 
imposes penalties based on information supplied by the 
taxpayer on a tax return

 Example: filing return late

 How to Proceed?

 CDP? Is this still an option?

 Collection Alternatives

 CNC Status

 Installment Agreements

 Offer-in-Compromise, doubt as to collectability 



Ideally our client advised us that they received a balance due 

notice immediately. 

Are we pre or post Collection Due Process Hearing rights?
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Where are we in the Collection Process?
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Pre or Post Collection Due Process

Equivalent Hearing

Payment Plan

Pre-CDP

Collection Appeals Program (“CAP”)

Payment plans (IA, OIC, CNC)

Should we wait or request prior?

Post CDP



Generally, the IRS must issue a Notice of Intent to Levy or issuance of a Federal Tax Lien and 
Right to Request a Hearing before it engages in said collection action 

Taxpayer has 30-days from date on notice to request a CDP Hearing

Hearing allows taxpayer to appeal the proposed action of a lien or levy

At that hearing, taxpayer may request an Installment Agreement, Offer in Compromise, to be 
placed in Currently Not Collectible Status, or seek Innocent Spouse Relief. 

Under certain circumstances, a taxpayer can also dispute the underlying tax liability if they never 
had a prior opportunity to do so. 

After CDP, Notice of Determination is issued which can be appealed to the US Tax Court
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Collection Due Process (“CDP”) Hearing



If you still want a hearing with the IRS Independent Office of Appeals after 

the deadline for requesting a timely CDP hearing has passed, you can 

request an equivalent hearing for up to a year. 

 Must check off “Equivalent Hearing” box on line 7 of the form 

Equivalent hearing does not prohibit levy or suspend the statue of limitation 

on collection. Also, the determination is not appealable to the U.S. Tax Court.
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Equivalent Hearing

Collection Alternatives



Offer in Compromise allows a taxpayer to propose settling tax debts for the maximum 
amount that a taxpayer can afford to pay, even if it is less than the amount he owes

The program allows the IRS to negotiate a settlement with a taxpayer

Settlement offer must reflect the maximum amount the taxpayer can pay over and above 
his basic living expenses.

Types of Offers:

1. Doubt as to Liability

2. Doubt as to Collectability

3. Effective Tax Administration/ Equity Offer
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Offers In Compromise

 Forms:

 Form 433-A (OIC), Collection Information Statement for Wage Earners and Self-Employed Individuals

 Form 433-B (OIC), Collection Information Statement for Businesses

 Form 656, Offer in Compromise, with a Detailed Statement In Support of the Offer 

 Form 656-L, Doubt as to Liability

 20% non-refundable down-payment

 Taxpayer must be current with all tax filings and estimates

 Taxpayer must agree to comply with all obligations for next five years
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Making the Offer
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Grounds for submitting an Offer in Compromise: 

• One of the few ways to seek a redetermination of the underlying liability after the 30/90 day window for submitting appeals has expired
• Form 656-L, Offer in Compromise, Doubt as to Liability

• No collection statement required
• Narrative explaining why tax is not due

Doubt as to Liability 

• Based on taxpayer’s reasonable collection potential based on the net equity in assets as well as future income less allowable expenses must not 
exceed the offer amount. If the reasonable collection potential exceeds the offer amount, the offer must be increased or possibly rejected.

• For individuals - Form 433-A(OIC)/ Form 656

Doubt as to Collectability

• Under Equity Offers, IRS is authorized to accept an Offer in Compromise to promote effective tax administration when collection of the entire 
liability will create an economic hardship OR public policy/ equity reasons.

Effective Tax Administration/ Equity Offer

 Allows taxpayers to pay off their liabilities over time.

 Financials may be required, depending on the taxpayer’s situation

 Taxpayer must remain current, or IA will default
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Installment Agreements (“IA”)



Guaranteed an IA if:

The amount of tax you owe (not counting interest and penalties) is less than $10,000

You (and your spouse, if you filed a joint tax return) have filed and paid all taxes due for the last five 
years

Neither you (nor your spouse, if filed joint) have had an installment agreement with the IRS in the 
previous five years

You can pay the full amount you owe within three years

You agree to pay the liability before the period for collecting the tax expires

You comply with the tax laws during agreement

Most Common Installment Agreements (“IA”)

Guaranteed Installment Agreements

 Liability is $50,000 or less.

 You must pay the debt in full within 72 months (six years), and within the time limit for the IRS to collect the tax.

No financial disclosure is required.

Direct Debit is required when there is an assessed balance of $25,001-$50,000.

 You can apply for a streamlined agreement online, by phone or by mail.
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Most Common Installment Agreements (“IA”)

Streamlined Installment Agreement



You must have some ability to pay your taxes but can’t pay in full within the remaining time 

the IRS has to collect

The IRS may allow you to make payments until this collection period expires

The IRS will look at income less reasonable expenses as well as assets

TIP: Request a partial pay installment agreement when you have income producing assets 

necessary to maintain your reasonable income
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Most Common Installment Agreements (“IA”)

Partial Pay Installment Agreements

 If the taxpayer does not qualify for any of the above installment agreements, then the IRS will

require that the taxpayer submit Forms 433-A and/or 433-B and will determine the taxpayer’s

ability to pay which is generally determined by the excess of monthly income over allowable

expenses
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Most Common Installment Agreements (“IA”) 

Other Installment Agreements



 Essentially forbearance by the IRS

 If the IRS finds that you are currently not collectible, which effectively means that repaying your tax debt at the current time would create an 
economic hardship, they will cease all collection activity and the statute of limitations on collections will continue to run.

 Typically, the IRS will place a taxpayer in uncollectible status for 2 year periods and then follow up to review if any financial changes have occurred 
that would allow the taxpayer to now pay off his or her debt.

 What are the requirements? 

 All returns and all payments must be timely made

 Hardship exists if a taxpayer is unable to pay reasonable basic living expenses. IRM §5.16.1.2.9  

 The basis for a hardship determination is from information about the taxpayer's financial condition provided on Form 433–A, Collection 
Information Statement for Wage Earners and Self-Employed Individuals or Form 433–B, Collection Information Statement for Businesses.

 Generally, these cases involve no income or assets, no equity in assets or insufficient income to make any payment without causing hardship.

 Statute will continue to run, penalties and interest will continue to accrue

 IRC 6343(e) requires the release, as soon as practicable, of a levy on salary or wages due a taxpayer upon agreement with the taxpayer that the 
tax is not collectible. 
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Currently Not Collectible (“CNC”) Status – IRM 5.16.1



 In general, married taxpayers that file a joint return are equally responsible for paying the amount

due with regard to the return. This is called a joint and several liability

 Provides relief from joint and several liability

 Form 8857, Request for Innocent Spouse relief, or similar statement
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Innocent Spouse Relief
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IRS Collection Enforcement

Revoke or deny issuance or renewal of passport if they owe greater than $55,000 (adjusted 

for inflation for 2022)(includes penalties and interest)

Must have already been assessed

Tax lien or levy must have already been filed

Taxpayer must be given notice

May allow entry back into U.S.

Passport Revocation
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 There are some statutory exceptions:

 Taxpayer is in a collection alternative

 Collection suspended due to request for administrative relief (CDP, ISR, etc.)

 Taxpayer is serving in combat zone

 There are also policy exception:

 CNC status due to hardship

 Liability due to identity theft

 Liability resulting from criminal restitution assessment

 Liability of taxpayer currently in bankruptcy

 Liability of deceased taxpayer

 Liability included in pending collection alternative

 Liability of taxpayer in federal disaster area

Passport Revocation
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 IRS must notify the State Dep’t if certification needs to be reversed:

 If certification was erroneous in the first place

 If debt becomes legally unenforceable

 If debt ceases to be delinquent pursuant to aforementioned exceptions

 If taxpayer fully pays liability

Normally taxpayer must fully liability to reverse certification, however, if brought down by penalty 
abatement, 
may decertify liability, as long as not a first time 
penalty abatement.

Simply paying down liability below threshold will
not decertify the debt.

Passport Revocation
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Continuous Wage Levy

Onerous levy, allowing the taxpayer to keep a modest amount of each paycheck

In 2022, wages exempt for a single person would be $1079.17/mo plus $366.67 for each 

dependent claimed

IRS Wage Garnishment
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 DISCHARGE OF LIEN: 

 Release against only a specific property 

 Most common example is using proceeds from the sale of real property to satisfy the IRS either in full or up to the value of the lien interest

 SUBORDINATION OF LIEN 

 Allows a lender to obtain a priority position in exchange for funds from the loan

 WITHDRAWAL OF LIEN- Controlled by IRC 6323(j) 

A. NFTL was premature or not in accordance with administrative procedures; 

B. Taxpayer had entered into an agreement under section 6159 (installment agreement) to satisfy the tax liability;

C. The withdrawal of such notice will facilitate the collection of the liability; or 

D. Would be in the best interests of the taxpayer and the United States
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Collection Due Process Hearing- Lien



WITHDRAWAL OF LIEN- two new options:

A. Your tax liability has been satisfied and your lien has been released; and also:

• You are in compliance for the past three years in filing - all individual returns, business returns, and information returns;

• You are current on your estimated tax payments and federal tax deposits, as applicable.

B. The other option may allow withdrawal of your Notice of Federal Tax Lien if you have entered in or converted your regular installment agreement to a Direct Debit 
installment agreement. General eligibility includes:

• You are a qualifying taxpayer (i.e. individuals, businesses with income tax liability only, and out of business entities with any type of tax debt)

• You owe $25,000 or less (If you owe more than $25,000, you may pay down the balance to $25,000 prior to requesting withdrawal of the Notice of Federal Tax Lien)

• Your Direct Debit Installment Agreement must full pay the amount you owe within 60 months or before the Collection Statute expires, whichever is earlier

• You are in full compliance with other filing and payment requirements

• You have made three consecutive direct debit payments

• You can’t have defaulted on your current, or any previous, Direct Debit Installment agreement.
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Collection Due Process Hearing- Lien- 2011 Fresh Start Initiative

Notice requirements

Balance Due notices

Notice of Intent to Levy

Final Notice of Intent to Levy & Notice of Your Rights to a Hearing

Request for Collection Due Process or Equivalent Hearing, Form 12153

IRS Levies

132



“Snapshot” levy on the funds in the account when the levy is received

Bank is required to hold the funds for 21 days, giving time for the taxpayer to resolve the 

issue

IRS Bank Levies
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Penalty Relief



A taxpayer may qualify for administrative relief from penalties for failing to file a tax return, pay on time, 
and/or to deposit taxes 

Failure to file (FTF) penalty 

Failure to pay (FTP) penalty

Failure to deposit (FTD) penalty

First Time Penalty Abatement applies if:

The taxpayer didn’t previously have to file a return

No penalties for the 3 tax years prior to the tax year in which they received a penalty

The taxpayer filed all currently required returns or filed an extension of time to file

The taxpayer paid, or arranged to pay, any tax due

IRS First Time Penalty Abatement
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The failure-to-pay penalty will continue to accrue, until the tax is paid in full 

The taxpayer may want to wait until they fully pay the tax due prior to requesting penalty 

relief

To request First time penalty abatement relief: 

Call the Toll-Free Number (800) 829-1040

IRS First Time Penalty Abatement
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Penalty Abatements may be granted if the taxpayer can meet the IRS’ standard of Reasonable 
Cause

Reasonable Cause is based on all the facts and circumstances regarding the taxpayer’s situation. 
If the taxpayer exercised ordinary business care and prudence in light of these facts and 
circumstances, Reasonable Cause may be found and the IRS may grant the penalty abatement.

Grounds for reasonable cause include:

Death, Illness or Absence

Destruction of Place of Business or Business Records

Inability to Timely Assemble Information

Pending Petitions, Actions or Proceedings

Penalty Relief Due to Reasonable Cause
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Facts to consider

What happened, and when did it happen?

Did anything prevent you from filing or paying your tax returns in a timely manner?

Once the situation allowed for it, did you then file or pay your taxes?

Was there a sole individual with the authority to file or pay the taxes, and they were 

unavailable due to sickness and/or death?

Penalty Relief for failure to file certain 2019-2020 returns

Penalty Relief Due to Reasonable Cause
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Other Considerations
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Consider where you are in the collection process?

Consider whether it would be beneficial for the Statue of Limitations to toll or 

continue to run

OIC v. CNC considerations

140

When to Request a Collection Alternative?



 The Collection Statute Expiration Date (CSED) marks the end of the collection period, the 

time period established by law when the IRS can collect taxes.

 Normally ten years from the date of the assessment.

 However, CSED is suspended for several reasons, including:

 Time period request for Collection Alternative is pending

 Time between request for CDP Hearing and time hearing is actually held 

If IRS Collected from a taxpayer or taxpayer made a payment after CSED expired, they may 

be entitled to a refund. 
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Calculate CSEDs manually- many mistakes are made
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Estate Tax – Inheritance Tax

• As the ball dropped back in January 2018 the NJ Estate Tax was officially 
phased out

• The inheritance tax was not changed

• Due 8 months after death vs estate tax due 9 months after death

• Class A beneficiaries are exempt

• Class C &D are taxable at varying rates

• Class E is for charitable beneficiaries 
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Estate Tax – Inheritance Tax (Continued)

• Class C: brother or sister of decedent; the husband, wife, or widow/widower of a 
child of decedent (i.e.., the son-in-law or the daughter-in-law of decedent); and 
half-brothers or half-sisters of the decedent. (Note that the terms “half-brother & 
half sister” refer to a sibling with whom the decedent shares one common 
biological parent. “Step-brothers and step-sisters” of the decedent are Class D 
beneficiaries.
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Estate Tax – Inheritance Tax (Continued)

• Class C beneficiaries are taxed at rates of 11%–16%, with the first $25,000 
exempt from taxation. Here is the progressive rate table for Class 
C beneficiaries:

• First $ 25,000 Exempt

• Next 1,075,000 11% inheritance tax rate

• Next 300,000 13%

• Next 300,000 14%

• Over 1,700,000 16%
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Estate Tax – Inheritance Tax (Continued)

• Class D: stepbrother or stepsister of the decedent, niece, nephew, cousin, other 
“distant” relatives such as 2nd cousins, and everyone else without a family 
relation to decedent (i.e., friends of decedent.) Class D beneficiaries pay 
no inheritance tax if their gift is less than $500. If in excess of $500, they are 
taxed at a rate of 15% on the entire amount of their gift up to $700,000, and at 
16% on any amount over the first $700,000. Thus, the classic “million-dollar 
inheritance” from one’s long-lost uncle is in New Jersey a net, after-tax gift of 
only $847,000.
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Estate Tax – Inheritance Tax (Continued)

• Class E- Gifts to charitable organizations, churches etc.- all gifts to 
charities and entities below are 100% exempt from NJ Inheritance Tax:

• Gifts to The State of New Jersey or any political subdivision thereof, or any 
educational institution, church, hospital, orphan asylum, public library or Bible 
and tract society or to, for the use of or in trust for religious, charitable, 
benevolent, scientific, literary or educational purposes, including any institution 
instructing the blind in the use of dogs as guides, no part of the net earnings of 
which inures to the benefit of any private stockholder or other individual or 
corporation; provided, that the exemption does not extend to transfers of 
property to such educational institutions and organizations of other states, the 
District of Columbia, territories and foreign countries which do not grant an 
equal, and like exemption on transfers of property for the benefit of 
such institutions and organizations of this State.
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Estate Tax – Inheritance Tax (Continued)

• Issue of Cryptocurrency as estate asset

• Volatility

• Liquidity
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Individual Income Tax

• New Jersey does not consistently follow federal rules 

• New Jersey uses the bucket system of taxation

• The statutes currently include 16 buckets

• If income does not fit into one of the buckets or “classes” then it is not taxable; 
ex. Straight Debt Relief with no asset transfer

• Contrast this with debt relief with deed transfer is taxable regardless of IRC §108

• Losses in one bucket cannot be used against income in another bucket

• Very limited NOL provision which is forward only and no carrybacks
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Individual Income Tax (Continued)

• Salaries and wages defined as remuneration for services rendered
◦ This is the type of income we associate with a W-2
◦ Also include taxable distributions from HSA

• Exclude moving expenses included in your W-2 but deductible as of 12/31/2017

• IRC Sec 125 Cafeteria plan amounts are taxable in NJ

• Only IRC Sec 401(K) plan deductions reduce wages
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Individual Income Tax (Continued)

• Interest income
◦ Earning on debt and debt instruments See GIT-5 for a nonexclusive list of 

taxable and exempt interest income
◦ Exclusion for NJ Municipal interest income
◦ Exclusion also includes Port Authority bonds and USTY 
◦ Other State’s municipal bond interest is taxable
◦ Muni money market rule

• Dividend income
◦ Exclusion for USTY & municipal dividends
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Individual Income Tax (Continued)

• Net profits from business
◦ This is income we associate with Schedule “C”
◦ NJ does not follow the 50% meal limitation so for a NJ schedule “C” all meals are 

deductible
◦ Similarly, the 50% deduction on entertainment still applies
◦ Taxes based on income are an addback 
◦ Filing fees are not, example IT-204-LL fee or Delaware annual report fee
◦ See TB-80 taxes that are addbacks or excludable
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Individual Income Tax (Continued)

• Net gains from sale, exchange or dispositions of property
◦ This is income we associate with Schedule “D”
◦ This would also include gains we associate with Form 4797 for a sole proprietor 
◦ Includes the sale of real estate such as from a schedule “E” page 1
◦ Excludes income excluded for federal purposes like exchanges in reorganizations 

(mergers and acquisitions) or IRC §1031 exchanges or IRC §121 (sale of personal 
residence)

◦ An exchange exempt under IRC §351 will be excluded as well 
◦ Special rule for basis adjustment for sales or real estate, real estate partnerships 

(Koch rule)
◦ Special basis increase for S Corporations stock for losses not previously utilized 

(Smith Case)
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Individual Income Tax (Continued)

• Gambling winnings (net of gambling losses)

• Estate and Trust income
◦ Note NJ reduces all income to one number

• Income in respect of a decedent

• Distributions from a pension trust which were excluded when contributed
◦ This is income we associate with IRAs and 401(k) plans
◦ IRAs exclusion equal to the ratio or contributions over current value
◦ Same rule applies for 401(k) contributions before 1983
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Individual Income Tax (Continued)

• Partnership income
◦ This is income we associate with a form 1065 K-1
◦ Like trusts NJ reduces all income to one number
◦ NJ Include only the income items and ignores expenses
◦ Look to lines 1 to lines 11 of the K-1 form 
◦ Limited number of deductions are allowed

 Contributions related to the business
 50% federal disallowance of meals
 IRC SEC 754 Deduction

◦ If you do not receive a NJ-K-1 you need to recreate it yourself (or the Division will do 
it for you)

◦ Don’t forget to compute adjustments, such as, a depreciation adjustment or tax 
addbacks
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Individual Income Tax (Continued)

• Prizes and awards
◦ Lottery winnings exclusion was repealed in 2009

• Rental value of a residence furnished by the employer
◦ This is what we would associate with a super’s apartment

• Alimony received under a divorce decree not including child support

• NJ is decoupled from the TCJA change to alimony for divorces after 2018
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Individual Income Tax (Continued)

• S Corporation income
◦ This is income we associate with form 1120S-K-1
◦ Like trusts NJ reduces all income to one number
◦ State income tax addback – TB-80
◦ Depreciation adjustments
◦ Be mindful that there may be a different AAA for NJ by virtue of date of 

election
◦ Ability to offset inside gain with outside loss if liquidation occurs in year of 

sale (Miller & Mandelbaum cases)
• Income, gain, or profit derived form acts or omissions defined as crimes or 

offenses under the Laws of this State or any other jurisdiction
◦ This include the usual suspects like embezzlement 
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Individual Income Tax – Exclusions/Exemptions

• Social Security Income

• Death benefits

• Gifts and inheritances

• Compensation for illness or disability

• What we would exclude under IRC §114

• Unemployment insurance benefits
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Individual Income Tax – Exclusions/Exemptions

• Commuter transportation benefits

• Municipal bond interest

• Distributions from state tuition program

• Distributions from ABLE used for disability expenses

• Distributions from HSA (conversions are taxable)

• For 2021 military pay is now exempt from tax
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Individual Income Tax – Not Deductions

• NJ does not allow for NOL carryforward or carryback

• NJ does not allow for a capital loss carryforward 

• NJ does not allow for passive loss carryforwards

• NJ does allow Alternative Business Calculation Adjustment

• Use forms NJ-BUS-1 and NJ-BUS-2

• You add up the losses from “C”, “E”, Partnerships and S Corporations

• It is now fully phased in at 50% of the business increment for 2016 and after

• See Koch rule discussed above
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Individual Income Tax - Deductions

• Medical expense in excess of 2% of NJ income

• Self employed health insurance

• Personal exemption 

• Real estate taxes 
◦ Limited to $10,000 for years before 2018
◦ Limited to $15,000 for 2019 and thereafter
◦ Deduction generally limited to amount on Green Card

• Alimony 

• Contributions to HSA

• Bone marrow and organ donors can deduct up to $10,000 of unreimbursed expenses 
(2020 budget)
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Individual Income Tax – Deductions (Continued)

• Pension plan income exclusion of up to:

• For 2018 $45,000 S $60,000 MFJ, $30,000 MFS

• For 2019 $60,000 S $80,000 MFJ, $40,000 MFS 

• For 2020 and beyond $75,000 S $100,000 MFJ, $50,000 MFS 

• Requirements are for income $100,000 or less (cliff for loss of benefit)

• At least age 62, blind or disabled
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Individual Income Tax – Deductions (Continued)

• For 2021 the exclusion/exemption is based on income

• If total income is $100,000 or less 

• Then the exclusion maximum is: $75,000 S $100,000 MFJ, $50,000 MFS 

• If total income is $100,001 -$125,000 

• Then the exclusion maximum is: 37.5 % S 50% MFJ 25% MFS of taxable 
pension income

• If total income is $125,001 -$150,000 

• Then the exclusion maximum is: 18.75 % S 50% MFJ 12.5% MFS of taxable 
pension income
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Individual Income Tax – Deductions (Continued)

• Other Retirement Exclusion
◦ Over 62 at year end
◦ Gross income of $100,000 or less (makes high exemption useless) 
◦ Earned income from wages, “C”, partnership or S Corps is less than $3,000
◦ Did use up the entire allowable exclusion for your filing status
◦ See examples 4 & 5

• Special exclusion
◦ You do not qualify for Social Security (less than 40 quarters)
◦ Over 62 at year end
◦ Can be applied to any income class
◦ Limited to $6,000 MFJ or $3,000 for S & HOH
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Individual Income Tax – Deductions (Continued)

• Veteran’s exemption for veterans honorably discharged or released from active duty

• For 2021 extended to include peacetime veterans

• Exemption was $3,000 in 2017 and $6,000 for 2018 and thereafter

• Both spouses can get it if they both qualify

• Available to residents and nonresidents

• Must provide documentation including DD-214, WD AGO 53, WD AGO 53-98, WD AGO 
55, NAVCG 553, NAVMC 78PD, NAVPERS 553

• Use Veterans Exemption Submission Form as cover sheet

• Full list on NJ Division of Taxation Website

• Best to upload documents before filing to expedite processing
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Individual Income Tax - Pension Examples 1

• Lisa is 65 years old. Lisa is single. She has gross income of $25,000 which 
includes $10,000 of pension income.

• Since she earns less than $100,000 and is over 62 at year end

• Linda qualifies for the pension exclusion of $10,000
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Individual Income Tax - Pension Examples 2

• Mork & Mindy are both 65 years old and file MFJ. Mork earns pension income of 
$15,000. They have gross income of $150,500.

• They are over 62 at 12/31

• They earn more than $150,000

• They do not qualifies for the pension exclusion
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Individual Income Tax - Pension Examples 3

• Mork & Mindy file MFJ. Mork is 65 years old and earns pension income of 
$15,000. Mindy is 61 and earns a pension of $20,000. They have gross income 
of $85,000.

• He is over 62 at 12/31 while she is not

• They earn less than $100,000

• He qualifies while she does not qualifies for the pension exclusion

• The exclusion is limited to $15,000.
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Individual Income Tax - Pension Examples 4

• Bob & Carol are over 65 and file MFJ. Their income is $29,000 consisting of 
interest & dividends $25,000 and each earns a pension of $2,000. They do not 
earn any wages, “C”, partnership or S Corp. income.

• They are both over 62

• They earn less than $100,000

• Regular pension exclusion is $4,000

• Allowed an ORIE of $25,000
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Individual Income Tax - Pension Examples 5

• Ted & Alice are over 65 and file MFJ. Their income is $59,000 consisting of 
interest & dividends of $57,000. They did not collect a pension this year. They 
earned wages of $2,500 but had no, “C”, partnership or S Corp. income.

• They are both over 62

• They earn less than $100,000

• No regular pension exclusion

• Allowed an ORIE of $59,000
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Individual Income Tax - Pension Examples 6

• Ted & Alice are over 65 and file MFJ. Their income is $59,000 consisting of 
interest & dividends $50,000 and each earns a pension of $2,000. Ted earns a 
salary of $5,000 working 1 day a week at the local Walmart.

• They are both over 62

• They earn less than $100,000

• Regular pension exclusion is $4,000

• They cannot qualify for an ORIE since Ted earns a salary greater than $3,000
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Individual Income Tax – Almost New

• Bone marrow and organ donors are granted paid leave for their donation – 30 
days for organ donation – 5 days for marrow donation

• NJ BAIT regime is operative - credit provided for BAIT paid

• Credit available for other states – list is in development

• Beginning in 2020 there is a tax rebate of $500 or the amount of tax
◦ for income not more than $150,000 if MFJ/HOH or $75,000 for MFS/S
◦ Residents of NJ
◦ Have a dependent child
◦ Have a “balance of tax” of $1 or more (line 44)
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Individual Income Tax – Almost New

• Child & Dependent Credit revamped for 2021

• The credit is now a % of tax based on income on a sliding scale 

• Must have incurred childcare expenses, qualified for a federal credit and taxable 
income of $150,000 or less
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Individual Income Tax – Almost New 
Child & Dependent Credit Rate 

If NJ taxable income is: Amount of the NJ credit is:

Not over $30,000 50% of federal credit

over $30,000 but not over $60,000 40% of federal credit

over $60,000 but not over $90,000 30% of federal credit

over $90,000 but not over $120,000 20% of federal credit

over $120,000 but not over $150,000 10% of federal credit
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Individual Income Tax – Almost New

• New education deduction for 2022 for taxpayers making up to $200,000

• Contributions to NJBEST – New Jersey’s 529 plan

• Up to $10,000 of NJ in-state tuition

• Up to $2,500 of principal & interest for NJ college loan (NJCLASS) payments

• Taxpayers with gross income < $75,000 will get a onetime grant of up to $750 to 
a NJBEST plan as an incentive to save for higher education

• Attorney fees for False Claim Action included in taxable income (can’t report just 
the net award) – Depace v. NJ Division of Taxation
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Individual Income Tax – Just off The Press

• Families earning up to $30,000 a year will get a credit of $500 per child under 6 
years old

• The credit phases out at $10 per $1,000 of income over $30,000

• The credit is $300 per child at an income level of $80,000  
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Individual Income Tax – Just off The Press

• NJ is one of many states looking at the taxation of cryptocurrencies

• NJ issued a memorandum TAM-2015-1(R) on 3/21/22 indicating it is following 
IRS guidance

• Since crypto is an intangible asset, it is not subject to sales tax

• Needs to valued for inheritance purposes (see discussion above)
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Individual Income Tax – Just off The Press

• NJ is looking at the soon to be imposed NYC “congestion pricing” with the idea 
of taxing New York residents who commuted to NJ but now work remote

• Legislation was introduced to provide a credit to companies that relocate New 
Jerseyites to a NJ office as these employees do not need to commute to NYC 
and/or not be subject to NYS’ “convenience rule”

• NJ is also looking to enforce a convenience rule of its own on none New 
Jerseyites working for a NJ employer but from another location
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Individual Income Tax – Just off The Press

• New Anchor Credit is available to NJ homeowners and NJ renters

• This is essentially property tax relief

• Homeowners with income of $150,000 or less get $1,500

• Homeowners with income $150,000 < > $250,000 receive $1,000

• Tenants with income of $150,000 or less get $450
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Individual Income Tax – Just off The Press

• Shechtel vs. Director, Division of Taxation (32 NJ Tax 180 2020)

• Shechtel had an at-risk loss limitation in 2009 that he carried to 2010

• Schechtel applied the same limitation on NJ as was applied on the federal return

• Division argued that there are no carryforward provisions in GIT 

• Division argued that IRC Sec 465 rules do not apply to NJ 

• NJ argued that IRC Sec 465 is not a method of accounting

• (NJ has consistently held that the federal method of accounting applies)
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Individual Income Tax – Just off The Press

• Schechtel argued that IRC Sec 465 is a method of accounting

• Tax Court rejected this argument stating IRC Sec 465 was enacted to limit the 
tax benefit a tax shelters

• Appeals Court made a detail study of overall accounting methods and for 
particular items and ultimately the Appeals Court reversed the Tax Court ruling

• NJ acquiesced to this ruling and will apply now IRC SEC 465 at risk rules to 
deduction of losses

• This will apply to partners in partnership and sole proprietors

40



Individual Income Tax – Just off The Press

• NJ is following federal treatment of cryptocurrency

• For now, it is property subject to gain and loss on transfer or sale

• Election worker’s compensation, including during early voting, are exempt from 
GIT
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Individual Income Tax – Covid-19 Relief

• 2019 returns and Q1 & Q 2 Estimates were due 7/15/2020

• 2020 returns were due 5/15/2021

• Did not include Q1 estimates

• No nexus for WFH (work from home) through 10/1/2021

• This also applies to withholding tax

• PPP loan debt forgiveness is not income, and all expenses are deductible

• NJ does not follow the rule of repaying IRA withdrawals over 3 years

• 60-day rule applies
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Individual Income Tax – Hurricane Ida Relief

• All returns due after August 26, 2021, and before January 3, 2022, are now due 
1/3/2022, further postponed to 2/15/2022

• Federal guidance followed

• Includes tax payments and estimates

• Includes Corporate Combined Returns
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Individual Income Tax - TCJA

• IRC § 965 repatriation is taxable without a IRC § 965 (c) deduction 

• NJ treats it like a special dividend (otherwise it would be nontaxable – remember 
– the bucket system)

• There is no special tax rate

• There is no option for an 8 year payout of the 965 tax
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Individual Income Tax - TCJA

• GILTI is not taxable to individuals 
• GILTI taxable on distribution as a dividend
• GILTI is a corporate income concept
• IRC Sec 163(j) interest expense limitation does not apply to individuals 
• Excess losses do not apply as loss in one bucket (category of income) do not 

offset income in another 
• Likewise, NOL limitations do not apply as NJ does not allow for NOL 

carryforwards or carrybacks (except for the limited BUS-1/2 deduction)
• Itemized deduction limitations also do not apply
• 2018 Legislation permitting the creation of municipal charity has gone nowhere
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NJ TAX Rates

46

SINGLE 2019 2020/2021 2022/2023

$0 - $19,999.99 1.4% 1.4% 1.4%

$20,0000 - $34,999 1.75% 1.75% 1.75%

$35,000 - $39,999 3.5% 3.5% 3.5%

$40,000 - $74,999 5.53% 5.583% 5.525%

$75,000 - $499,999 6.37% 6.37% 6.37%

$500,000 - $999,999 8.97% 8.97% 8.97%

$1,000,000 - $4,999,999 8.97% 10.75% 10.75%

$5,000,000 + 10.75% 10.75% 10.75%



NJ TAX Rates
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MFJ 2019 2020/2021 2022/2023

$0 - $19,999.99 1.4% 1.4% 1.4%

$20,000 - $49,999 1.75% 1.75% 1.75%

$50,000 - $69,999 2.45% 2.45% 2.45%

$70,000 - $79,999 3.5% 3.5% 3.5%

$80,000 - $149,999 5.525% 5.525% 5.525%

$150,000 - $499,999 6.37% 6.37% 6.37%

$500,000 - $999,999 8.97% 8.97% 8.97%

$1,000,000 - $4,999,999 8.97% 10.75% 10.75%

$5,000,000 + 10.75% 10.75% 10.75%

Corporation Business Tax Rates

• C Corporations

• Higher of computed tax or fixed dollar minimum

• Fixed dollar minimum $500 for income < $100,000

• Fixed dollar minimum $750 for income $100,000<> $250,000

• Fixed dollar minimum $ 1,000 for income $250,000<> $500,000

• Fixed dollar minimum $ 1,500 for income $500,000<> $1,000,000

• Fixed dollar minimum $2,000 for income > $1,000,000
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Corporation Business Tax Rates

• S Corporations

• Fixed dollar minimum based on revenue

• Fixed dollar minimum $375 for receipts    < $100,000

• Fixed dollar minimum $562 for receipts     $100,000<> $250,000

• Fixed dollar minimum $ 750 for receipts     $250,000<> $500,000

• Fixed dollar minimum $ 1,125 for receipts $500,000<> $1,000,000

• Fixed dollar minimum $1,500 for receipts   > $1,000,000
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Corporation Business Tax Rates - Surcharge

• Tax rate is 6.5% for income of $50,000 or less
• Tax rate is 7.5% for income greater than $50,000 but equal to or less than 

$100,000
• Tax rate is 9% for income over $100,000
• Corporate Surcharge applies to income in excess of $1 million
• Corporate rate surcharge was 2.5% for 2018 & 2019
• Corporate rate surcharge was supposed to go down to 1.5% for 2020 & 2021 but 

was extended at 2.5% through December 31, 2023
• New rates apply as a cliff
• S Corporation income included in a combined return is not subject to the surtax
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CBT General Provisions

• NJ does not have economic nexus but . . . . . 

• NJ generally applies a physical presence nexus standard

• NJ follows a definition similar to NYS

• Doing business is defined
◦ Deriving receipts from the state
◦ Employing capital or property in the state
◦ Maintaining an office in the state

• Like NYS registration alone creates nexus

• NJ follows PL 86-272 but requires filing a return and paying the minimum tax – Pomco
Graphics

• Watch out for Telecommuters – Telebright Corp. vs. Director (2012)
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CBT – Income Calculation

• Starting point is federal taxable income before NOL and special deduction – line 
28

• State Adjustments include:
◦ Addback of state income taxes – NJ and other
◦ OHIO CAT and Washington B&O are addbacks – see TB-80
◦ Related party interest expense – before application of IRC §163(j)
◦ Pre 2018 exemption for payment to related foreign entity
◦ Addback for related party intangible expense (royalty) unless

 Similar terms used with unrelated entities
 Related entity has nexus with NJ (when separate entity filing applies)
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CBT – Income Calculation

• Addition or subtraction for depreciation

• Addback for DMD (199 deduction) if not a manufacturer

• No subtraction for USTY (subtraction applies only to individuals)
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CBT – IRS Conformity

• New Jersey does not consistently follow federal rules 

• NJ follows IRC §1031 (like kind exchange) and IRC §1033 (involuntary 
conversions)

• NJ conforms to IRC §465 and IRC §469 insofar as the starting point is federal 
taxable income. However, NJ does not have a concept of passive loss c/f

• NJ follows IRC §965 but does not allow the §965(c) participation deduction

• NJ includes GILTI as taxable income
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CBT Trivia

• Alternative Minimum Assessment is repealed for years beginning after 1/1/2018

• PL 86-272 preempts the AMA – June 2019 ruling the NJ Tax Court - Stainslaus 
Food Products Co 

• Appealed and final ruling 4/22/2021

• Procacci Brothers – Pick up of rejected produce in own trucks exceeds PL 86-
272 protection
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NJ CBT - Interest Expense

• As a result of Business Tax Reform in 2002 related party interest expense 
between NJ companies has been limited

• Prior to IRC 163(j) related party interest expense had to meet all 3 criteria to be 
deductible

◦ A principal purpose of the transaction giving rise to the payment of the 
interest was not to avoid tax otherwise due

◦ The interest is paid pursuant to arm's length contracts at an arm's length rate 
of interest 

◦ The recipient related member was subject to NJ or another State’s income 
tax at a rate that is within 3 percentage points of the tax rate imposed on the 
NJ payer entity 
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NJ CBT - Interest Expense (Continued)

• Exceptions to Related party addback include

• Both parties are included in a combined return

• Unreasonable Exception – Kraft Foods Global Inc & Beneficial New Jersey Inc 
vs Director, Division of Taxation

• In Beneficial there were back-to-back loans but not guaranteed to the parent

• Subsidiary guarantees debt – very difficult to meet since subsidiary rarely named 
as a debtor
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NJ CBT - Interest Expense Addback Exemptions

• New for 2019 and beyond requires interest payments to related foreign entity are 
exempt from addback if:

◦ That there be a treaty in place with the foreign country
◦ The related member is subject to tax
◦ The related member paid tax with the 3% rule above

• For 2018 and forward – FDII or GILTI exception – to the extent that CFC income 
is included in combined taxable income
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NJ CBT - Interest Expense (Continued)

• IRC 163(j) is layered on top of this limitation

• Since NJ CBT starts with federal taxable income – line 28 NJ effectively 
conforms to the new limitation

• NJ applies the 163(j) limitation pro-rata between related and unrelated parties 
(regardless of whether the interest is already subject to the existing limitation

• Company A has $100 of interest expense. This includes $20 accrued to a related 
party. IRC 163(j) limits the federal deduction to $75. Therefore, the addback for 
NJ purposes is $15.

• FDII or GILTI exception – to the extent that recipient income is included in 
taxable income no double addback
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CBT & TCJA

• IRC §965(a) deemed repatriation is included in taxable income as a special 
dividend

• IRC §965(c) participation deduction is not allowed
• No gross up of dividend and no FTC to offset the income
• No eight-year spread of and payout of tax
• Previously DRD was 100%
• Effective 1/1/2017 DRD reduced to 95% if ownership at least 80%
• Therefore 5% of repatriation is subject to NJ tax for 2017 calendar year filers
• This 5% is apportioned at either the lesser of average apportionment over 2015 

– 2017 or at 3.5%
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CBT & TCJA (Continued)

• A 50% DRD is provided for dividends from entities owned at least 50% but less 
than 80%

• The includable part (if at 50%) is subject to the normal apportionment for 2017 
(can’t use the average or 3.5%)

• GILTI is included in taxable income unless a combined return is filed

• IRC §250 deduction is allowed

• Same for FDII

• IRC §163(j) is also effectively applied
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CBT - Sourcing

• Market based sourcing for service revenue effective for years after 12/31/2018 
• Does not apply to unincorporated entities (since in CBT section)
• Services Sourced to where benefit is received
• Special rule for Airlines and Trucking companies
• Special rule for broadcasters
• Special Rule for securities brokers & dealers

◦ Receipts from asset management services are sourced to NJ if the customer is in 
NJ

• If it is not clear where the benefit is received, then the following tiered rules apply:
◦ For services provided to individuals look to billing address
◦ For services provided to businesses look to where the service was ordered, if not, 

then to business billing address
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Corporate Business Tax - NOLs

• Like NYS NJ has adopted the PYNOLC scheme to convert prior year NOLs from 
pre-apportionment to post apportionment

• Unlike NY a pool is not created

• Historical NOLs retain their age in the 20-year carryover term 

• Pre-unitary NOLs can only be used by the entity generating the NOL

• Applicable to periods ending after July 31, 2019 (AS 4495 9/24/2018)

• For the conversion use the apportionment percentage for 2018 (calendar filers) 
or the last filing period ending before July 31, 2019 (the year before the year of 
the conversion)
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CBT – Credits

• The recent legislation added 2 new credits

• Business Employment Incentive Program – form 324

• Public Infrastructure Program – form 325

• Angel Investor Credit Revised retroactive to 2012 to 10% of the qualified 
investment

• Angel Investor Credit increases to 20% of the qualified investment for years 
beginning on or after January 1, 2020

◦ Corporations get to carryforward the credit for the lesser 15 years or until 
used 

◦ Individuals have no carryforward provision – use it or lose it
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CBT Combined Reporting

• Mandatory requirement for combined reporting for unitary business

• Ownership of more than 50% directly or indirectly vs. federal requirement of 80%

• Unitary defined as one economic unit of a group of business entities under 
common ownership that are sufficiently integrated, interdependent and 
interrelated through their activities to provide synergy and mutual benefit that 
produces a sharing or exchange of value among them and a significant flow of 
value among the separate parts

• All you need is one member to be subject to CBT to bring in the group

• NJ is applying the “Interdependence of Functions Test or Unity of Operations & 
Use Test
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CBT Combined Reporting

• NJ has looked to these cases for guidance
◦ Butler Brothers v McColgan, 315 US 501 (1942)
◦ Mobil Oil Corp. v. Commissioner of Taxes of Vermont, 445 U.S. 425 (1980) 
◦ Container Corp. of America v. Franchise Tax Board, 463 U.S. 159 (1983) 
◦ Allied-Signal Inc. v. Director Division of Taxation, 504 U.S. 768 (1992) 
◦ Barclays Bank PLC v. Franchise Tax Board of California, 512 U.S. 298 (1994) 
◦ MeadWestvaco Corp. v. Illinois Dept. of Revenue, 553 U.S. 16 (2008) 
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CBT Combined Reporting

• Effective for tax years beginning after 12/31/2018 deferred to years after 
7/31/2019 by AS 4495 (9/24/2018), therefore, 12/31/19 first year 

• Water’s Edge is the default rule

• Election to report on Worldwide basis

• Election to report on Affiliated basis

• Election to include S Corporations

• Joyce rule is applied to revenue factor of the apportionment (include in 
numerator only receipts of taxable entity – members that have nexus with NJ)

• Joyce applies to Water’s Edge and Worldwide reporting
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CBT Combined Reporting

• Includable entities to water’s edge or worldwide include:

• US domestic Corporations that are unitary

• 80/20 Corporations excluded

• Foreign Corporations (WW election)

• Federal S Corporations not electing in NJ

• NJ electing S Corporations (upon election in)

• Captives are included and exempt from the insurance premium tax

• Insurance companies are excluded

• Includes non-unitary entities if ownership is met and affiliate return is elected

• Professional Corporations
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CBT Combined Reporting

• Affiliate Election is limited to only US domestic corporations commonly owned

• Unitary is not required

• Foreign organized companies are excluded by definition

• Foreign companies can be included if they have ECI

• Apportionment uses Finnigan method – include all NJ receipts regardless of 
whether the member is a taxable member of the group

• Sole US domestic corporation of a world-wide group cannot make affiliate 
election – world-wide needs to be elected if foreign affiliates have NJ source 
income/nexus
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CBT Combined Reporting

• Olive Branch provided by the Division for SEC filers

• In the Fifth year into the combined reporting regime a new deduction is available

• 10% of the increase in deferred tax liability generated from the application of 
combined reporting (54:10A-4k(16)(E)
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CBT Combined Reporting – Almost New

• For 2019 -2021 form CBT-100U is used to affect the combined reporting 
mandate

• The assigned managerial member of the group needs to be assigned an ID 
number to help with tracking

• This member then identifies the other members of the group

• Default is Waters Edge

• Election locked in for 6 years
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CBT Combined Reporting – Almost New

• For 2022 a new form is in development – Standardized Form (postponed to 
2024)

◦ Will require attachment of the federal return
◦ Will rely on federal return
◦ Will start with federal consolidated income
◦ Adjustments will be made to this amount
◦ Still considering how to handle a NJ group which has different members than 

the federal consolidated return group – ex., foreign subsidiaries
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CBT Combined Reporting – Almost New

• The Division has either issued new TBs or revised previously issued TBs 
effective for privilege periods after 7/31/2020

◦ To clarify that the combined group is treated as one taxpayer for limitations, 
such as,

◦ Interest Expense
◦ Contributions
◦ Dividend received deduction 
◦ For eliminations
◦ Qualification of PL 86-272 protection
◦ Credit limitations
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CBT Combined Reporting– Almost New

• Technical Corrections legislation signed Nov 4, 2020

• Retroactive and applies to returns just filed 11/15/2020

• NOLS can be sold within the group (technology & biotech NOLS)

• Members leaving the group can take NOLs with them

• Dividend received exemption is now to apportioned via the combined group’s 
apportionment

• Affiliate groups may now include foreign affiliates that earned ECI

• Any member’s AMA credit can be applied against combined group liability
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CBT - NEW

• June 15, 2022, NJ initiated a transfer pricing project for intercompany charges

• Applies principally to separate return filing but, may apply to combined reporting 
as well )if there is a business not in the group)

• Must agree to any changes without appeal or refund rights

• Interest applies but all penalties waived

• Can opt out at any time but, . . . . 
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CBT - NEW

• Income excluded pursuant to a treaty does not need to be added back per se

• May need to be added back because of related party or addback for interest 
described above

• Refund opportunity exists for years 2018 through 2020

• No adjustment for wage reduction due to claiming ERC

• NJ is following federal treatment of cryptocurrency
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CBT - NEW

• PPP relief is exempt if exempt for federal tax purposes

• Deductions are fully allowed

• SBA payments of loan, interest and fees are COD

• This COD is not subject to GIT 

• This COD is not subject to CBT if exempt federally

• NJ Covid-19 grants are not subject to GIT or CBT (but taxable federally)
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CBT Combined Reporting– New

• Change in policy in application of PL 86-272

• For 2019 – 2021 if any member of the group has nexus with NJ no company 
could claim PL 86-272 protection

• In April of 2022, the Division changed its policy. Now PL 86-272 protection will be 
determined on an entity-by-entity basis 

• Change in policy is retroactive so can file amended returns for 2019 – 2021 to 
reflect this change
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CBT Combined Reporting– New

• Tax is to be computed on a combined group basis rather than add up entity by 
entity

• Credits are applied at group level

• Dividend exclusion at group level

• NOLs survive mergers and reorganizations between the group

• NOLs survive for members that will be part of the group after the merger or 
reorganization

• General conformity to IRC Sec 1502 where it does not conflict with CBT rules 
and regulations (ex. due dates, bonus depreciation, credits, etc.)
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CBT – Covid-19 Relief

• CBT, PTR, 1040 returns due April 15, 2020 deferred to July 15, 2020

• CBT returns due 10/15/20 provided additional Covid-19 relief making them due 
11/15/2020

• Link to NJ page listing returns and extended due date

• https://www.state.nj.us/treasury/taxation/duedates.shtml
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Partnership

• The federal return reflects a number of items separately stated on Schedule K

• The NJ return is the flow through to the individual member/partner

• NJ does not allow individuals most deductions

• NJ adds Schedule K lines 1 – 11 as one total number

• NJ allows a limited number of deductions
◦ Depreciation adjustment
◦ IRC §754
◦ Charity – if relate to business

81

Partnership (Continued)

• 2 sets of apportionment

• A 3 factor equally weighted formula is used to apportion income to the partners

• A single sales factor is used to compute nonresident withholding

• This can result in over withholding or under withholding

• Nonresident withholding mandatory with no floor
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Partnership – SALT Limitation Workaround BAIT

• 2020 is first year this is available

• Election to pay a business level tax where the partners/members are given credit 
for the BET (Business Entity Tax) also known as BAIT - Business Alternative 
Income Tax

• Election is required every year

• Tax computed in 4 brackets ranging from 5.675% on the first $250,000 up to 
10.9% for income over $5 million

• Fly in the ointment – still need to pay in nonresident withholding for nonresidents

83

Partnership – BAIT Update

• Legislation passed 2022 to correct problems with the BAIT
◦ To allow flow up/down the tiers in partnerships
◦ Remove duplication of nonresident withholding if expect BAIT will cover the 

individual tax
◦ To allow flow down to S Corporation shareholders
◦ Trusts cannot pass through to Beneficiaries
◦ To tax only source income for nonresidents (similar to NYS PTET)
◦ Source income computed using 3 factor formula similar to NJ-NR-A for 

partnerships and S Corporations
◦ Other minor cleanup items
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Partnership

• The Supreme Court has denied Ferrellgas Partner LP petition (2022)

• The Per Partner Fee is constitutional – Ferrellgas Partner LP
◦ This is a publicly traded partnership
◦ It paid the maximum fee of $250,000
◦ There were 67,019 partners (K-1s) issued in 2009
◦ There were 66,8735 partners (K-1s) issued in 2010
◦ There were 82,047 partners (K-1s) issued in 2011
◦ One of the constitutional challenges was that fee was a flat tax and not 

apportioned 
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Sales Tax – General Rules 

• Sales of tangible personal property is taxable unless a specific exemption applies

• Services are exempt unless specifically enumerated

• Bundled transaction require application of True Object test

• Where both taxable and exempt items are sold together the transaction is taxable
◦ Example: Rent a hotel room and you are provided with shampoo, lotions, soaps and 

other personal grooming items.
◦ The object is the hotel rental and not the receipt of the gifts
◦ Therefore, there is no sale of the shampoo
◦ Likewise, the hotel cannot purchase these items for resale
◦ Adamar case 1997
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Sales Tax – Taxable Services

• Information services

• Spectator sports and place of amusement

• Animal boarding and grooming

• Carpet cleaning

• Garbage removal not under 30 day contract

• Investigation & Detective service

• Locker rental

• Massage not under prescription
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Sales Tax – Taxable Services (Continued)

• Pager and answering service

• Parking or storage

• Photography & videography

• Security 

• Snow removal

• Telecommunications both landline and wireless

• Tips paid to employees are exempt
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Sales Tax – Digital World

• Computers sold with software – the whole charge is taxable

• Software is taxable if in tangible form - a disc in a box

• Software purchased electronically used exclusively in business is exempt

• Custom software is exempt. Therefore, the base package of SAP is taxable but 
the fee to customize is exempt and needs to be separately stated

• Software for general consumption is taxable regardless of the means of delivery

• Services are exempt so a website creation and design is exempt

• Repairs are taxable as are all repairs to tangible personal property
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Sales Tax – Digital World

• Digital products sold to individuals are subject to sales tax

• Digital software sold to businesses purely by download are exempt

• SaaS is not taxable (but is in NYS)
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Sales Tax - Exemptions 

• Clothing 
◦ Clothing & footwear for human use is exempt
◦ Yarn fabric & thread used to repair or make clothing is also exempt
◦ Protective clothing such as, masks, goggles, ear protectors qualify for the 

exemption
◦ Accessories are taxable
◦ Backpacks, barrettes, wigs or watches
◦ Yarn fabric & thread used to repair or make a drape is taxable
◦ Needles, sewing machines, knitting needles are always taxable 
◦ Sports equipment is taxable

 Helmets, gloves, skates, pads and the like
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Sales Tax - Exemptions (Continued)

• Food and food ingredients for human consumption off premises are exempt

• Includes dietary supplements

• Excludes alcoholic beverages and tobacco

• Candy is taxable and is defined as a confection that does not include flour or require 
refrigeration

• Beverages that contain milk, soy or rice milk, > 50% vegetable or juice content are 
exempt

• Plain water is exempt

• Carbonated beverages, juice drinks and the like are taxable

• Disposable packaging is exempt but the silverware and napkins are taxable

• Prepared food is taxable – defined as food heated or provided with eating utensils
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Sales Tax - Exemptions (Continued)

• Medicine and health related products for human consumption or use are exempt 

• Include prescription drugs

• Includes over the counter drugs like aspirin

• Knee braces and other prosthetic devices

• Exemption does not apply to supplies used by a doctor in the execution of 
medical services, such as, tongue depressors or needles and syringes

• Exemption does not apply to medicine or food for pets
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Sales Tax - Exemptions (Continued)

• Equipment used predominantly in manufacturing is exempt from sales tax

• Assembling or refining also qualify

• Energy, short lived parts and autos do not qualify

• Manufacturing begins with raw materials and ends with a finished product.

• Controversy on packaging if separate from the flow of the production line.

• Catalyst and chemicals qualify even if not included in the finished product, such 
as, chemicals to process film

• QC does not qualify

94



Sales Tax - Exemptions (Continued)

• Resale exemption

• Must collect resale certificates (more complicated since Wayfair)
◦ Good faith rule applies

• R&D Equipment and supplies if used exclusively for R&D
◦ Here energy does not qualify as well

• Recycling equipment
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Sales Tax - Exemptions (Continued)

• Repairs to or construction to real property – Labor is exempt. The purchaser of 
the materials pays tax. 

• Capital improvement defined as increasing the value or lengthening the life of 
the structure

◦ Contrast this with federal definition/requirement for capital improvement

• Repairs qualify if the work becomes part of the real property

• Repairs to personal property are always taxable

• Supplies purchased by a repairer may be bought tax exempt

• Landscaping is taxable as is carpet installation and snow plowing

• Installing shrubs is exempt
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Sales Tax – Almost New

• Beginning with July 1, 2020, the sales tax of 6.625% on medical marijuana is 
being phased out as follows:

◦ 4% Between 7/1/2020 & 6/30/2021    
◦ 2% Between 7/1/2021 & 6/30/2022
◦ 0% for sales after 7/1/2022

• Municipalities with a population over 100,000 may now charge a parking tax of 
3.5% on nonresidents (mostly at commuter lots)
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Sales Tax (Almost New)

• How not to trade-in a vehicle – Andrew & Laura Botwin
• A4261 passed both houses 6/30/2018 
• Provision includes requirement of marketplace facilitators like Amazon or Etsy to 

collect sales tax if seller is not registered
• Effective Oct. 15, 2018

◦ A surcharge on E-Cigarettes and tobacco
◦ Surcharge of $4.50 per ride for rideshare that begin and end in NJ. This 

affects UBER, LYFT, etc...
◦ Short-Term housing through market facilitators now subject to sales tax. This 

is targeting Airbnb and similar websites.
◦ This last provision was partially repealed Aug. 9, 2019

98



Sales Tax – New

• Medical Marijuana is now sales tax free

• Effective 10/1/2022 installation of signs is no longer a capital improvement

• Therefore, purchase of materials by sign fabricators and installers if exempt from 
sales tax

• First ever, sales tax holiday from 8/27/2022 – 9/5/2022 on school supplies, 
computers and computer supplies, sports and recreational equipment
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Sales Tax – New

• New Limitations on purchases in Enterprise Zones

• Effective 1/1/2022 not all purchases made by a UEZ business are exempt

• A UEZ business can only purchase $100,000 of goods and services tax exempt

• Same applies for contractor purchases in the zone

• Exceptions apply
◦ Grocery stores in food desserts
◦ Purchases of materials for construction or improvement of qualifying property 

in the zone
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Sales Tax - Miscellaneous

• Like delivery charges COVID-19 surcharges are taxable if the product or service 
is taxable
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Potpourri

• American Dream has missed $8.8mm interest payments to bondholders in 
August 2022

• Payments to bondholders are in lieu of paying property taxes

• Governor Murphy hopes more taxpayer dollars aren’t needed

• Mall is also appealing its tax assessment which will affect what the bondholders 
get
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Potpourri

• Due to emergency orders the statute of limitations for assessment is still open 
while the refund window closed in April of 2022

• Legislation, AB 4295 was passed by the Assembly to correct this status

• Governor Murphy vetoed a bill to require travel marketplace facilitators (like 
Travelocity) to collect sales tax
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Potpourri

• New Jersey provided a month extension to file corporate returns due 
10/15/2020. They were due 11/15/2020. Remember this in case a notice arrives

• Mandatory electronic filing of W-2 series and 1099s forms       

• On October 1, 2021, the motor fuel tax on gasoline was scheduled to decreased 
by 9.3 cents. Ironically, since then, the price of gas has skyrocketed

• NJ townships are looking to narrow the exemption from real estate taxes for NFP 
organizations
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Questions?

• Chaim Kofinas, CPA

• Director – NYC BAG

• Katz Sapper & Miller

• 332-242-6016

• ckofinas@ksmcpa.com

Presenter

106ksmcpa.com



The information presented herein is general in nature and should not be 
acted upon without the advice of a professional.

© 2022 KSM Business Services, Inc.

Thank you.
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