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Today’s Instructor

Arthur Joseph Werner, JD, MS (Taxation), is the president and is a shareholder in the lecture 
firm of Werner-Rocca Seminars, Ltd. Mr. Werner’s lecture topic specialties include business, 
tax, financial and estate planning for high net worth individuals.

Art received his B.S. in Accounting and his M.S. in Taxation from Widener University.  He 
holds a J.D. in Law from the Delaware Law School.

Art lectures extensively in the areas of Tax Planning and Compliance as well as Estate and 
Financial Planning, Financial Planning to CPAs, EAs, and other tax professionals, and has 
presented well in excess of 2500 eight-hour seminars over the past twenty-five years as well 
as numerous webinars and video presentations.  Mr. Werner has been rated as having the 
highest speaker knowledge in his home state of Pennsylvania by the Pennsylvania Institute 
of Certified Public Accountants, was awarded the AICPA Outstanding Discussion Leader 
Award in the State of Nevada, the Florida Institute of CPAs Outstanding Discussion Leader 
Award, and the South Carolina Association of CPAs Outstanding Discussion Leader Award.
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Disclaimer

THIS PRESENTATION AND 
ACCOMPANYING COURSE 

MATERIALS ARE DESIGNED TO 
PROVIDE ACCURATE AND 

AUTHORITATIVE 
INFORMATION AS TO THE 
SUBJECT MATTER COVERED 

NEITHER THE SPONSOR, 
DISTRIBUTOR, PUBLISHER, 

AUTHOR, NOR PRESENTER, BY 
AND THROUGH THIS 

PRESENTATION, IS (ARE) 
RENDERING LEGAL, 

ACCOUNTING OR OTHER 
PROFESSIONAL SERVICE

THIS PRESENTATION AND 
ACCOMPANYING COURSE 
MATERIALS DOES NOT 

CREATE AN ATTORNEY‐CLIENT 
OR ACCOUNTANT‐CLIENT 

RELATIONSHIP 

IF LEGAL ADVICE OR OTHER 
EXPERT ADVICE IS REQUIRED, 

THE SERVICES OF A 
COMPETENT PROFESSIONAL 

SHOULD BE SOUGHT
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What’s New: 
The Inflation 
Reduction 
Act 
(Individual 
Issues)
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President Biden Signs
Inflation Reduction Act of 2022

5

Key 
Revenue‐
Raising 
Provisions

15% Corporate Alternative Minimum 
Tax imposed on certain large 
corporations

1% excise tax on repurchase of 
corporate stock by certain domestic 
publicly traded corporations

$79.6 billion increase for the Internal 
Revenue Service (IRS) appropriations 
and enforcement

Various “green energy” and 
environmental tax credits

6
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Additional 
Funding for 
IRS 
Appropriation 
and 
Enforcement

• The Act will provide the IRS 
approximately $80,000,000,000 ($80 
billion) in addition to its regular 
appropriations through Sept. 30, 
2031. 

• The Act allocates the following:
• $45.6 billion for enforcement;

• $25.3 billion for operations support;

• $4.8 billion for technology 
modernization; and

• $3.2 billion for taxpayer services.  

7

CBO 
Prediction

8
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Potential 
Consequences 

to Taxpayers

• For years, the IRS has been criticized for 
not auditing high‐income individuals at 
the same rate as low‐income individuals.

• Between 2011‐2018, audit rates on 
individuals making over $1 million per year 
fell by 80%.

• A 2021 study published by the National 
Bureau of Economic Research found that the 
top 1% of Americans failed to report 
approximately 20% of their income to the 
IRS.

• A 2019 IRS study found that the net tax 
gap, or the difference between the 
amount of tax owed and the amount of 
tax that is actually paid, for tax years 
2011‐2013 was $381 billion annually.

• Another study used those numbers to 
extrapolate that between 2020‐2029 the 
net tax gap will be $750 billion annually.9

Potential 
Consequences 

to Taxpayers 
(cont.)

• However, an increase in well‐targeted 
enforcement, focusing on audits of high‐
income individuals, as well as increased 
information reporting requirements may 
shrink the tax gap.

• It is unclear how the IRS will select high‐
earners and corporations for these new 
audits.

• Recently, the IRS has used campaigns to 
focus its resources and increase scrutiny on 
certain compliance issues. Current 
campaigns include micro‐
captives, syndicated conservation 
easements, and virtual currency 
transactions.10
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Green Energy 
and 
Environmental 
Tax Credits

• The Act expands numerous 
environmental and clean energy tax 
credits to fight climate change and 
reduce carbon emission by 40% over 
the next decade.

• The following slides outline how the 
Act would apply to the renewable 
energy industry:

11

Green Energy Changes

• Investment Tax Credit (ITC) under IRC §48 receives an extension 
through 2024. After 2024, there would be a transition to technology‐
neutral credits.

• ITC and Production Tax Credit (PTC) will be determined using a “base” 
rate and then a five times multiplier if the project meets prevailing 
wage and apprenticeship requirements. 

• The new ITC base rate will be 6%, and the multiplier will increase it to 30%.

• The new PTC base rate will be 0.3 cents/kwh and the multiplier will increase 
it to 1.5 cents/kwh.

• The prevailing wage and apprenticeship requirements will be deemed 
satisfied (meaning that ITC and PTC will benefit from these multipliers) for all 
projects that start construction before the date that is 60 days after the U.S. 
Treasury Department issues guidance interpreting these new concepts.

12
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Green Energy Changes (cont.)

• An option to take the PTC under IRC §45 for solar (and other ITC‐
eligible energy properties) will become available.

• Standalone energy storage is added to the ITC and a normalization 
opt‐out is included.

• Clean hydrogen will benefit from a PTC.

• A new advanced production manufacturing credit provides an 
incentive to manufacture solar components in the United States after 
2022.

• The advanced production manufacturing credit includes components for thin 
film photovoltaic cells, crystalline photovoltaic cells, photovoltaic wafers, 
solar grade polysilicon, solar modules, wind energy components, battery cells 
and modules, polymeric backsheets, critical minerals, among others.  

13

Green Energy Changes (cont.)

• Interconnection costs for projects under 5 MW will be subject to the 
ITC.

• Bonus 10% ITC or PTC credits will be available if the project meets 
domestic content requirements.

• Bonus 10% ITC or PTC credits will be available for siting projects in 
communities where a coal mine has closed or where a coal‐fired 
electric generating unit has been retired (defined as “energy 
communities” in the bill).

• For the first time, taxpayers have an option to transfer many of the 
energy‐related tax credits included in the Tax Code to an unrelated 
party.

• All payments provided for the transfer of these tax credits must be made in 
cash and the IRA includes penalties for excessive payments.

14
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Green Energy Changes (cont.)

• The IRA appropriates $2.8 billion for Environmental and Climate
Justice Block grants to develop air and other pollution monitoring,
prevention, and remediation, and investments in low‐ and zero‐
emission technologies, to mitigate climate and health risks, to
develop climate resiliency and adaptation, to reduce indoor air
pollution, and to facilitate engagement of low‐income and
disadvantaged communities in state and federal permitting and
rulemaking processes.

• Nearly $13.3 billion for farm bill energy title programs to improve
rural electric systems.

15

Other Issues

• Raises the Superfund tax on crude oil 
and imported petroleum to 16.4 
cents per barrel (indexed to inflation) 
and increases other taxes and fees on 
the fossil fuel sector.

• Imposes a 95% excise tax penalty on 
drug manufacturers to lower drug 
prices

• Increases the research & 
development tax credit amount that 
can be claimed against payroll taxes 
for small businesses by $250,000

16
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Other Issues 
(cont.)

• Extends the expanded health 
insurance Premium Tax Credits 
provided in the American Rescue Plan 
Act (ARPA), including allowing higher‐
income households to qualify for the 
credits and boosting the subsidy for 
lower‐income households, through 
the end of 2025.

17

List of Expiring Tax Items

18
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Expiring Individual Tax Items

• The one-year only increase in the child credit expired at the end 
of 2021.

• This credit reverted back to $2,000 (from $3,000); reduced the age 
back to under 17 (from under 18); is no longer fully refundable 
($1,400 max); and reverts back to lower income phaseouts.

• The one-year only increase in the dependent care credit expired 
at the end of 2021.

• It reverts back to 20% (from 50%); reverts back to a very low AGI 
phaseout (at $15,000 it begins reducing from 35% to 20%); and 
lowers qualified expenses back to $3,000 for 1 child ($6,000 for 
>1) from the one year only amounts of $8,000 and $16,000.

• The $600 non-itemizer charitable deduction amount expired at 
the end of 2021.

19

Expiring Individual Tax Items (cont.)

• The 2021 increases in the earned income credit for taxpayers 
without children and for older and younger Americans reverted 
back to 2020 rules.

• The 100% of AGI charity deduction for cash contributions 
reverted back to a 60% limit.

• The credits for nonbusiness energy property (insulation, storm 
windows and doors, etc.) and alternative fuel refueling (electric 
car chargers) expired at the end of 2021.

20
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Expiring Individual Tax Items (cont.)

• The deduction for mortgage insurance premiums as 
mortgage interest expired at the end of 2021.

• Cafeteria plan deferrals for child care reverted back to 
$5,000 from $10,500.

21

Use and 
Disclosure 
Statements

22

22
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THE BASIC RULES:

 “Use Consents” cannot be obtained retroactively (they must be 
obtained BEFORE delivering the final tax return to the client).

 1040 Consents must be separate stand-alone documents (they 
cannot be combined with an engagement letter but can be attached 
to an engagement letter).

 Multiple “Uses” OR multiple “Disclosures” may be combined into 
a single consent form. 

 “Use” and “Disclosure” Consents may not be combined.

 Consents related to 1040 Tax Information MUST use mandatory 
language. 

 Consents must be knowing and voluntary.

 If client declines consent – no subsequent request is allowed.

IRC §7216 USE AND 
DISCLOSURE CONSENTS

23

IRC §7216 IS A CRIMINAL STATUTE

 Prohibits preparers of tax returns from knowingly or recklessly 
disclosing or using tax return information (a misdemeanor offense 
that is punishable by a fine of not more than $1,000, imprisonment of 
not more than one year, or both, plus costs of prosecution).

 Also, IRC §6713 imposes a civil penalty of $250 on any person who:

o For compensation prepares a return for another person; and 

o Discloses any information furnished to him for, or in connection 
with, the preparation of any such return; or 

o Uses any such information for any purpose other than to prepare, 
or assist in preparing, any such return.

o The imposition of the penalty under IRC §6713 does not require 
that the disclosure be knowing or reckless.

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

24
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COMMONLY ENCOUNTERED SITUATIONS AND ISSUES:

• Related Taxpayer Disclosures - In preparing a tax return of a 2nd 
taxpayer, a preparer may use, and disclose to the 2nd taxpayer any 
tax return information that the tax return preparer obtained from a first 
taxpayer IF:

o The second taxpayer is related to the first taxpayer;

o The first taxpayer's tax interest in the information is not adverse 
to the second taxpayer's tax interest in the information; and

o The first taxpayer has not expressly prohibited the disclosure or 
use.

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

25

COMMONLY ENCOUNTERED SITUATIONS AND ISSUES (cont.):

• Related Taxpayer - A taxpayer is related to another taxpayer if they 
have any one of the following relationships: 

o Husband and wife, child and parent, grandchild and grandparent, 

o Partner and partnership, trust or estate and beneficiary, trust or 
estate and fiduciary, 

o Corporation and shareholder, or members of a controlled group 
of corporations as defined in IRC §1563.

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

26
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COMMONLY ENCOUNTERED SITUATIONS AND ISSUES (cont.):

• Disclosures to Another Preparer Within the Same Firm -
Generally, disclosing tax return information to another tax return 
preparer within the same tax firm located within the United States that 
is assisting in the preparation of the return or providing auxiliary 
services in connection with preparing the return do not require the 
consent of the taxpayer.

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

27

COMMONLY ENCOUNTERED SITUATIONS AND ISSUES (cont.):

• Preparer-to-Preparer Disclosures (Not Within Same Firm) –
Generally a tax return preparer may disclose tax return information of 
a taxpayer to another tax return preparer located in the U.S including 
territories or possessions, for the purposes of assisting in preparing a 
tax return, or obtaining or providing auxiliary services in connection 
with the preparation of any tax return, so long as the services 
provided are not substantive determinations or advice affecting the 
tax liability reported by taxpayers.

o Substantive Determination - A substantive determination 
involves an analysis, interpretation, or application of the law. 

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

28
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COMMONLY ENCOUNTERED SITUATIONS AND ISSUES (cont.):
• Contractor Disclosures - A preparer may disclose tax return 

information to a person under contract with the preparer in connection 
with the programming, maintenance, repair, testing, or procurement of 
equipment or software used for purposes of tax return preparation.  

o But only to the extent necessary for the person to provide the 
contracted services; and 

o Only if the tax return preparer ensures that all individuals who are 
to receive disclosures of tax return information receive a written 
notice that informs them of the applicability of IRC §6713 and IRC 
§7216.

o Contractors receiving tax return information pursuant to these 
rules are a tax return preparers under IRC §7216 because they 
are performing auxiliary services in connection with tax return 
preparation.

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

29

COMMONLY ENCOUNTERED SITUATIONS AND ISSUES (cont.):
• Other Disclosure Situations

o Legal Request for Return Data
o Disclosure for Use in Securing Legal Advice, Treasury Dept. 

Investigations, or Court Proceedings
o Disclosures to Professional Liability Insurance Carriers
o Disclosures by Attorneys and Accountants
o Corporate Fiduciaries
o Disclosure to Taxpayer's Fiduciary
o Payroll Company & Employer
o Data Mining and Statistical Analysis
o Disclosure or Use of Information for Quality or Peer Reviews
o Disclosure to Report the Commission of a Crime
o Third-Party Newsletter Service Providers

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

30
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DEVELOPING 7216 COMPLIANT USE OR DISCLOSURE FORMS 

• Per Rev Proc 2008-35 consents must:

o Identify intended purpose as disclosure or use

o Identify the taxpayer, preparer and recipient of the information

o Describe the information to be used or disclosed.

o Include the mandatory language specified in the Rev Proc.

o Be 12-point type on 8.5 x 11-inch paper

o Electronic consents are allowed

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

31

BANKS REQUESTING INFORMATION ISSUE

• Bank Requesting “CPA Letter” (aka “comfort letter”)

o Can not provide without client’s consent

o Best Practices

 Only provide the lender with a copy of the full tax return.  
Don’t be placed in the position of providing letters that verify 
the client’s self-employment for purposes of the client’s 
“stated” income or that speculate on projected 
income/expenses, OR   

 Only provide the client with the copy of the tax return and let 
the client provide the copy to the lending institution.  
Eliminates the need for any consents and the subsequent 
need to keep copies of those consents.

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

32
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BANKS REQUESTING INFORMATION ISSUE

• Many banks want more than a copy of the tax return:

o Want to know what the funds will be used for;

o Want you to provide assurance that the loan will not negatively 
impact the business;

o Want you to provide assurances of future business performance.

• Considerations

o E&O Carrier

o Speculating on future performance

o Liability

o May be best to say “no”

IRC §7216 USE AND DISCLOSURE 
CONSENTS (cont.)

33

Due Diligence Requirement 

34
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FORM 8867
 Must be completed if a tax return claims any of the following:

o Earned Income Tax Credit (EITC)
o Child Tax Credit (CTC)

 Additional Child Tax Credit (ACTC)
 Other Dependent Credit (ODC)

o Head of Household (HH)
o American Opportunity Tax Credit (AOTC)

• The preparer penalty for failure to properly complete and file the 8867 
is $560 (up from $540 in 2021) for each violation related to EITC, 
CTC (ACTC, ODC), HH and AOTC is subject to penalty

• Penalty could be  $2,240 (4 x $560)

DUE DILIGENCE REQUIREMENT 

35

TAXPAYER EITC PENALTIES - FRAUD OR RECKLESS DISREGARD 
OF RULES AND REGULATIONS
• The credit is disallowed for:

o 10 years for those who claimed it in an earlier year due to fraud
o 2 years due to reckless or intentional disregard of rules and 

regulations.  
• These restrictions are in addition to other penalties imposed, 

o Accuracy-related penalty or
o Fraud penalty.  

• In addition, no credit is allowed where the credit was denied in an 
earlier year because of IRS deficiency assessment procedures, 
unless the taxpayer is re-certified by IRS  

DUE DILIGENCE REQUIREMENT 
(CONT.) 

36
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TAXPAYER EITC PENALTIES (CONT.)

• Recertification Process - No EITC can be claimed by a taxpayer 
who has lost the credit due to the deficiency procedures for a period 
unless the taxpayer is recertified:

o Recertification procedures apply if a taxpayer is subject to the 2-
or 10-year disallowance periods.

o Recertification isn't required if IRS disallows all or part of the 
credit because of a mathematical or clerical error.

o To contest an EITC denial a taxpayer must petition Tax Court 
within 90 days of the mailing date of a statutory notice of 
deficiency. 

o IRS will send the taxpayer information about how to become 
recertified.

o Filing without recertification will result in automatic denial.   

DUE DILIGENCE REQUIREMENT 
(CONT.) 

37

Unusual 
Issues

38
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An abnormally low taxable income for the year can give rise to some 

interesting tax planning strategies.

• Defer Deductions – If itemizing deductions, the client could defer year‐end 

deductible payments until after the first of the year and preserve the 

deductions for the next year. Such payments might include:

o House of worship contributions to satisfy a tithing commitment; 

o Year‐end charitable giving, tax payments (but not those incurring late 

payment penalties); 

o Estimated state income tax payments; and

o Medical expenses. 

ABNORMALLY LOW-INCOME YEAR 

39

• Convert Traditional IRA Funds into a Roth IRA – To the extent of the 
negative taxable income or even just the lower tax rates, a client 
could consider converting some or all of their traditional IRA into a 
Roth IRA. The lower income provides an opportunity to convert to a 
Roth IRA at a lower tax amount. 

• Zero Capital Gains Rate - There is a zero long-term capital gains rate 
for those taxpayers whose regular tax brackets are 15% or less. This 
may allow appreciated securities owned for more than a year to be 
sold and pay no or very little tax on the gain. 

ABNORMALLY LOW-INCOME YEAR 
(CONT.)

40

20



• Business Expenses – The tax code has some very liberal provisions 
that allow a business to currently expense, rather than capitalize and 
slowly depreciate, the purchase cost of certain property. In a low-
income year it may be appropriate to capitalize rather than expense 
these current year purchases and preserve the depreciation 
deduction for higher income years. This is especially true where there 
is a negative taxable income in the current year.

• CAUTION: If the client has obtained medical insurance through a 
government marketplace, employing any of the strategies mentioned 
could impact the amount of the allowable premium tax credit. 

ABNORMALLY LOW-INCOME YEAR 
(CONT.)

41

• Circular 230 §10.29, states that a practitioner may not represent 
potential conflicting interests in their practice.  

• Dealings with spouses and ex-spouses can result in such conflicts of 
interest.

• Bigger risk is the attorney of one of the spouses.

• Good practice to only prepare one of the spouse’s returns, and in 
some situations neither.   

• If you feel you can provide your services without any conflict, it is 
strongly recommended that you obtain the consent of both spouses to 
disclose their tax return information to the other spouse.

DOING RETURNS FOR EX-SPOUSES

42
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Status 
Issues

43

• IRC §63(c)(6)(A) provides that a married individual filing a separate 
return where either spouse itemizes deductions shall have a standard 
deduction of zero.

o Thus, if both spouse are filing MFS, if one itemizes the other 
cannot take the standard deduction.  

o Exception: That does not apply to a spouse filing as HH because 
that spouse is not considered married under IRC §7703(b).

o Thus, that spouse can choose between the standard or Itemized 
deductions is not required to itemize if the other spouse does. 

o Also, if the HH spouse itemizes then the MFS spouse must 
itemize.   

MFS ITEMIZING DEDUCTIONS 

44
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Depending on whether the taxpayers are residents of a separate or 
community property state, these separate returns may include just the 
income and eligible expenses of each filer or a percentage of their 
combined income and expenses. Couples may choose the MFS option 
for a variety of reasons:

• They want to avoid the joint and several liability for the tax.

• They have children from a prior marriage and want to keep finances 
separate.

• They only want to keep their taxes separate.

• The marriage is tenuous.

• The taxpayers are separated and don’t want to cooperate in filing a 
joint return.

• They think they can save money by filing separate returns.

HAZARDS OF FILING MFS

45

46
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Physical Custody

• Where a family court awards physical custody of a child to one 
parent.

• Tax law is very specific in awarding that child’s dependency to the 
parent with physical custody.

• Regardless of the amount of child support provided by the other 
parent. 

• However, the custodial parent may release that dependency to the 
non-custodial parent for tax purposes by completing IRS Form 8332.

• The release can be granted on a yearly basis or for multiple years at 
one time. But once made, it is binding for the specified period

WHO CLAIMS THE CHILD

48
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Joint Custody

• Where the family court awards joint physical custody, only one of the 
parents may claim the child as a dependent for tax purposes. 

• If the parents cannot agree who will claim the child and the child is 
claimed by both, the IRS tiebreaker rules will apply. 

• Per the tiebreaker rules, the child is treated as a dependent of:

o The parent with whom the child resided for the greater number of 
nights during the tax year; or

o If the child resides with both parents for the same number of 
nights during the tax year, the parent with the higher AGI will 
claim the child as a dependent. But this is virtually impossible 
since, except for leap years, there are an odd number of days in 
a year. 

WHO CLAIMS THE CHILD (CONT.)

49

• Family Court – Family court cannot trump the IRC. 

• CAUTION – The decision to relinquish dependency should not be 
taken lightly, as it impacts several tax benefits as noted next.

o HH Filing Status –The custodial parent can claim HH even when 
the child’s dependency is released to the non-custodial parent.

o Tuition Credit – The credits goes to whomever claims the child as 
a dependent. 

o Child Care Credit – The childcare credit can only be claimed by 
the custodial parent. 

o Child Tax Credit – This credit goes to the parent claiming the 
child as a dependent. 

o EITC – Only the custodial parent can use the children to qualify 
for the EITC.  

WHO CLAIMS THE CHILD (CONT.)

50
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Qualifications

• Taxpayer must maintain a household that constitutes one or both of 
the parents' principal abode. 

• At least one of the parents must be the taxpayer's dependent.

• Must individually have gross taxable income for the year of less than 
$4,400 for 2022. 

• Taxpayer need not reside in the household he or she provides for the 
parent. Can even be a retirement home or facility. 

• Taxpayer must be able to provide proof that the support is for one of 
the parents only. 

“Notations by the maker on support checks purporting to allocate 
funds to particular household members made payable to an 
individual having custody of a claimed dependent, will be regarded 
as evidence of actual support.” (Rev Rul 72-591, 1972-2 CB 84)

DESIGNATE SUPPORT

51

• Capital Loss Carryovers

o Allocated to the spouse who originally incurred the loss

o Can be complicated

 Acquired before or after marriage

 Community or Separate property 

• Passive Loss Carryovers

o Separately owned property - to the spouse that owns the 
property.

o Jointly owned or is community property:

 Owned by both after the divorce, 50% to each spouse.

 Where one spouse retains the property as part of a property 
settlement, 50% of the carryover becomes an adjustment to 
the basis of the property and the other 50% continues to be 
carryover for the spouse that retained the property.

TAX ATTRIBUTES - DIVORCE
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• Net Operating Loss (NOL) Carryovers

o If married to each other in all NOL years – 50% to each.  

o If NOT, the deduction may only be taken by the spouse who 
incurred the loss and only to offset income generated by that 
spouse in a carryback or carryforward year. (Calvin, Asa E. v. 
U.S., (1965, CA10)). 

• Joint Estimated Tax Payments 

o Made joint estimated tax but file separate returns:

o Agree - Divide in any way on which they both agree. 

o Cannot agree – Prorate - Total estimated tax paid times the 
fraction which is the tax on their individual return divided by 
the sum of the tax shown on their individual returns for the 
year.

TAX ATTRIBUTES – DIVORCE 
(CONT.)

53

• Medical Expenses

o Expenses paid up to the date of death go on final return if 
itemizing.

o Expenses paid by estate within one year of DOD, with executors' 
approval, can be claimed on the deceased’s final return (if 
itemizing).

o Medical expenses cannot be claimed on a 1041.   

• Investment Interest Carryovers – Lost if not used on final return.

• Net Operating Loss Carryover (NOL) 
o Lost if not used on the individual's final return after 2010.

• Charitable Contributions – Lost if not used on final return

• Capital Losses - Lost if not used on final return.

TAX ATTRIBUTES – DEATH
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• Business Credit Carryovers – Unused credits accelerated on the 
decedent’s final return. 

• Foreign Tax Credit Carryovers – Can be used by the decedent’s 
estate or heirs. 

• Passive Loss Carryover - When a passive interest is transferred 
due to death, the accumulated suspended losses are deducted on the 
decedent’s final return.  However…The deduction amount is limited 
to the excess of the basis of the property in the hands of the 
transferee (heir) over the decedent’s adjusted basis in the property 
just before death.  

Example:
Passive Carryover $8,000
Beneficiary’s Basis (FMV at DOD).        $500,000
Decedent’s Adjusted Basis 494,000
Step Up 6,000
Passive Loss Allowed on Final Return $2,000

TAX ATTRIBUTES – DEATH 
(CONT.)
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• Minimum Tax Credit Carryovers - Lost if not used on the individual's 
final return.

• Passive Activity Tax Credit - Passive activity credits are effectively 
lost if not used on the final return.

• Unrecovered Investment in Pensions - The unrecovered portion is 
allowed as a tier 1 miscellaneous deduction on the decedent’s final 
return. If an annuity for joint lives, the unrecovered investment is only 
deductible on the 1040 of the last to die.

TAX ATTRIBUTES – DEATH 
(CONT.)
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• Cancellation of Debt Income 

o COD income is reportable on the decedent’s return if the 
cancellation occurred prior to death. 

o If the decedent was married and the spouse was also personally 
liable, the spouse would report the COD income on his or her 
1040.

o If a debt is cancelled after death, the COD income is income to the 
estate or the non-grantor trust of the decedent and reportable as 
income on the 1041 return to the extent the estate/trust is solvent.

TAX ATTRIBUTES – DEATH 
(CONT.)
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• Income in Respect of a Decedent (IRD) –

o Is income included in the estate’s gross income (on Form 706) and is 
taxable to the beneficiary. As a result, it is taxed twice.  

o Thus, a beneficiary gets a Tier 1 miscellaneous deduction equal to the 
estate tax paid on the IRD income. 

o With the estate tax exclusion currently over $12M, few estates are 
paying any tax, so a very rare deduction.

o Typical types of IRD include amounts received after the decedent’s 
death as compensation for his or her personal services, retirement 
plan distributions,  investment income, and income from installment 
notes.

TAX ATTRIBUTES – DEATH 
(CONT.)
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• Insolvent Estate

o Tax liability must be paid first.

o Executor is liable for the taxes if they fail to exercise due care in 
determining if such tax obligations existed before distribution of the 
estate’s assets.

o So, don’t distribute any assets before paying the tax liability. 

TAX ATTRIBUTES – DEATH 
(CONT.)
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To be a dependent an individual must be a Qualified Child, or a 
Qualified Relative.  

QUALIFIED CHILD (there’s no gross income test)

• Residency Test – Must be a U.S. citizen, resident or national or a 
resident of Canada or Mexico. Same place of abode as the TP for 
more than half the year.  Don’t overlook the temporary absence rule. 

• Relationship Test – child or sibling including step and eligible foster. 

• Joint Return Test – can’t file joint return except only filed for refund.

• Age Test – Under 19 except for full time student under 24. Must be 
younger than the TP claiming them. Remember full-time student is 5 
months and any part of a month counts as a month.  

• Self-Supporting Child – Don’t confuse income with support. Saved 
income does not count as support. Here again the temporary absence 
exception comes into play for students – Abode is still TP’s home 
along with student’s share of home costs.  

DEPENDENT
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CUSTODIAL PARENT – The parent with whom the child resides the 
greater number of nights. However, even that causes disputes, so the 
IRS added the following…

• Absences of Child – Generally if temporary, counts where child 
would have slept.  Camp, sleep overs, with grandparent, etc.

• Equal Number of Nights – To the parent with the higher AGI.

• Night Spans Two Years – Allocated to the year the night begins.

• Parent Works at Night  - If, due to a parent’s nighttime work 
schedule, a child resides for a greater number of days but not nights 
with the parent who works at night, that parent is treated as the 
custodial parent. On a school day, the child is treated as residing at 
the primary residence registered with the school.

QUALIFIED CHILD 
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DEPENDENCY RELEASE TO NON-CUSTODIAL PARENT 

• Must be Written – Best to use the 8332.

• Must be Unconditional – No strings attached.

• Must Specify Years – If to be open-ended, it applies to the year after 
it was executed and all future years.  

• Court Order/Separation Agreement – NOT a written declaration.  

• Tax Return Attachment – Non-custodial parent must attach a copy 
of the release to their tax return each year the child is claimed. 

• Release Revocation – Custodial parent can rescind release if:
o Reasonable effort to provide notice to non-custodial parent.
o Can be made on the 8332, effective year after executed.
o Custodial parent must attach the revocation to tax return every 

year child is claimed after revocation.
• Cannot Be Retroactive – Form 8332 only allows current and future 

years.  

QUALIFIED CHILD (CONT.)
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DEPENDENT OF BOTH PARENTS FOR PURPOSES OF:

• Exclusion from gross income of employer-provided reimbursements 
of expenses incurred for the child’s medical care.

• Exclusion from gross income of employer contributions to an accident 
or health plan on behalf of the employee's children.

• Exclusion from gross income of fringe benefits qualifying as no-
additional-cost services or qualified employee discounts due to use by 
an employee's child.

• Deduction of the child’s medical expenses.

• Exclusions for distributions from Archer Medical Savings Accounts 
and Health Savings Accounts, to pay qualified medical expenses of 
the child.

QUALIFIED CHILD (CONT.) 
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QUALIFIED CHILD (CONT.) 

CHILD WANTS TO CLAIM THEMSELF 

Often, we encounter situations where the parents of a qualified child 
make too much money to claim the education credit and want to skirt 
around the law by having child claim themself and claim the education 
credit.

• The first question to ask: is the child self-supporting? 

• If not, and a full-time student and under age 24 then the student is a 
qualified child! 

• If a qualified child of the parents, then child is a dependent of the 
parents.

• Thus, the child can only file as a dependent of another and can’t 
claim the education credits.

• Only the one claiming the child can claim the education credits.  
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QUALIFIED CHILD (CONT.) 
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TESTS TO BE A QUALIFIED RELATIVE:

• Cannot be a Qualified Child of the taxpayer or anyone else.

• Notice 2008-5 clarifies that an individual is not a qualifying child of 
“any other taxpayer” if the individual's parent (or other person with 
respect to whom the individual is defined as a qualifying child) is not 
required by section 6012 to file an income tax return and 

(i) does not file an income tax return, or 

(ii) files an income tax return solely to obtain a refund of withheld 
income taxes.

QUALIFYING RELATIVE  
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RELATIONSHIP OR MEMBER OF THE HOUSEHOLD:

• Relatives – Relationships established by marriage are not ended by 
death or divorce. 

• Unrelated – Must live with taxpayer for the entire year. 

• Temporary Absences – Count as living in the home.

• Cousins, great-nieces/nephews, and wife or husband of uncles 
or aunts can count under the unrelated category.

QUALIFYING RELATIVE 
(CONT.) 
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GROSS INCOME TEST:

• The dependent’s gross income must be less than the exemption 
amount, which is $4,300 for 2021. Yes…even though the deduction 
for exemptions is suspended through 2025, the amount is still used 
for this test.

o While there’s a gross income test for qualifying relative, there is 
no gross income test for qualified child.

• Social Security is only counted to the extent it is taxable.

• Sheltered workshop income for disabled individuals is also excluded 
from the gross income test. 

QUALIFYING RELATIVE 
(CONT.) 
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JOINT RETURN TEST:

• An individual cannot be claimed as a dependent of another if the 
individual files a joint return.

• Exception:
o Neither the “dependent” nor his/her spouse was required to file;
o Neither the “dependent” nor spouse would have a tax liability if 

they filed separate returns; and
o The couple filed only to claim a refund of withholding.

QUALIFYING RELATIVE 
(CONT.)  
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CITIZENSHIP OR RESIDENCE TEST:

A person must be a:

•  U.S. Citizen, or 

• U.S. Resident alien (not on a visitor status), or

•  U.S. “National” (e.g., an American Samoan), or

•  Resident of Canada or Mexico at some time during the calendar year       
in which the taxpayer’s tax year begins.

Rarely encountered but…A resident alien taxpayer may not claim a 
dependency for his or her child who is a citizen/resident of Canada or 
Mexico where the basis for such a claim is a multiple support agreement 
with nonresident aliens not engaged in a trade or business within the 
U.S. (Rev. Rul. 82-183).

QUALIFYING RELATIVE 
(CONT.) 
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SUPPORT TEST:

• Must provide over half the cost of a qualified relative’s support.

• Must consider all sources including the potential dependent.

o Welfare is support provided by the government  

o Tax-exempt income is included if used for support (SS, life 
insurance proceed, nontaxable pensions, child support, interest, etc.) 

o Capital Purchases such as cars and home furnishings…But the use
of an item owned by the taxpayer does not count. 

o Incarceration is support provided by the government.

o Medicare Benefits are NOT considered support. 

QUALIFYING RELATIVE 
(CONT.)  
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DETERMINING SUPPORT:

• Food, clothing, education, entertainment, travel, childcare, medical 
care, etc.

• Lodging – Must use fair rental value. 

o Taxpayer’s Home – TP is considered providing relative’s share.

o Relative’s Home – TP’s actual contributions considered TP’s 
support and balance considered provided by relative. 

• Worksheet provided in Pub 501

• Timing - Items are included in the support calculation in the year 
provided. It does not matter if they are actually paid for later (or 
earlier).

QUALIFYING RELATIVE 
(CONT.)  
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DESIGNATING SUPPORT:

• Supporting both parents. 

• Unable to show over half support for both.

• Designate support to one parent only.

• IRS suggests a notation on support check as support for a particular 
individual (Rev. Rul. 72-591).

o Problem? Most people are writing fewer paper checks and 
instead making payments electronically – better to stick with 
paper for validating support payments  

• May even allow TP to qualify to use head of household filing status if 
all the other requirements for head of household are met.

QUALIFYING RELATIVE 
(CONT.) 
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MULTIPLE SUPPORT AGREEMENT:

• Applies where several individuals jointly provide over 50% support. 

• Those that provide more than 10% can agree to designate one of the 
group to claim the dependent. 

• Each must provide a signed statement to the claimant that they will 
not claim the individual. Claimant retains statements.   

• The one claiming the dependent must attach Form 2120 to their 
return.

• Planning Tip: Where there are medical expenses involved, have the 
individual who is claiming the dependent pay the medical expenses, 
thus affording that person a medical deduction (if itemizing) in 
addition to the $500 dependent credit.

• May be more trouble than it is worth.   

QUALIFYING RELATIVE 
(CONT.)  
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• See “Supplement I” at the end of 
these presentation slides.

COMMUNITY PROPERTY

75

FinCEN Form 114 (FBAR)

• U.S. Persons with a financial interest in or signature authority over any 
foreign financial accounts that exceed a sum of $10,000 at any time 
during the calendar year have a FBAR filing requirement. 

• Accounts to watch out for:

• Online gambling accounts (located in a foreign country). 

• Family accounts – Where a family member resides in a foreign 
country and puts a U.S. taxpayer’s name on the account.

• Business Accounts. 

• Foreign retirement accounts – Example Canadian RRSP & RRIFs  

• Inherited Accounts.

• Temporary Gift Accounts.  

FOREIGN RELATED 
REPORTING ISSUES
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FinCEN FORM 114 (FBAR) – Continued 

• Due Date: April 15 of the subsequent year. 

• Automatic Extension: October 15  

• Where Filed: FBARs are filed online at https://www.fincen.gov/

• Penalties: Penalties for not filing are draconian.

• Statute of limitations - Either willful or negligent failure to file 6 years 
from the due date of the FBAR report.

• 1040  Sch. B Questions – Be sure to check the box(es). 

FOREIGN RELATED 
REPORTING ISSUES (CONT.)
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FORM 8938 REPORTING FOREIGN ASSETS 

• Due Date: Included as part of the 1040 filing. 

• Reporting Thresholds:

FOREIGN RELATED 
REPORTING ISSUES (CONT.)
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FOREIGN RENTAL PROPERTY

Generally, except for the following differences, foreign rental property is 
reported on a tax return in the same manner as a domestic rental.

• Depreciation
o Building (including residential rental placed in service before 2018): 

40 years
o Residential rental building placed in service after 2017: 30 years 
o Carpets & appliances: 9 years
o Land improvements, fencing, landscaping: 20 Years  

• Passive Loss Rules – Same as U.S. rental.

• RE Professional – Difficult to qualify for.  

• 1031 Exchange – Foreign and domestic rentals are not like kind. 

FOREIGN RELATED 
REPORTING ISSUES (CONT.)
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FOREIGN RENTAL PROPERTY – Continued 

• Sec 199A Deduction – Foreign businesses do not qualify.

• Converting Foreign Rental Profits/Losses to U.S. Currency – Profit 
or loss is determined in foreign currency then converted to U.S. 
currency.

• FBAR – Not for the rental itself, but perhaps an associated bank 
account. 

• W-8BEN – Although there is no information reporting for a foreign 
person performing services in a foreign country, the landlord still should 
have the foreign person complete a W-8BEN to document that. 

• Form 8938 – Outright ownership of a foreign rental does not require 
8938 reporting. But ownership of an entity that owns the rental may 
trigger 8938 reporting.   

FOREIGN RELATED 
REPORTING ISSUES (CONT.)
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FOREIGN PENSIONS

• Taxable Amount - Generally is the Gross Distribution minus the Cost 
(investment in the contract) unless there is a tax treaty provision 
covering the pension.

• Tax Treaties:

o General Rule - most tax treaties allow the country of residence to 
tax the pension or annuity under its domestic laws.

o Special Treaty Rules – Practitioners need to check the tax treaty 
for special treatment. The Big Book Research Center (Page 4-5) 
includes a link to tax treaties.

o Foreign Social Security Pensions - Unless specified otherwise in 
a tax treaty, foreign SS is generally taxed like foreign pensions or 
annuities. Generally eligible for exclusion from taxable income the 
way a U.S. social security pension might be. There are exceptions, 
e.g. Canada.  

FOREIGN RELATED 
REPORTING ISSUES (CONT.)
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DETAILS

• Kiddie Tax Applies To:
o Children under 18
o Children 18 at end of year** 
o Full-time student over 18 and under 24** 

• Child Includes 
(whether or not a dependent):

o Natural child 
o Legally adopted child 
o Stepchild

** With earned income less than ½ of support

KIDDIE TAX
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PARENT’S ELECTION TO REPORT CHILD’S INCOME 

• Which Parent (if not filing MFJ)?

1. Parents married & filing MFS – one with greater taxable income.

2. Parents married but not living together:

 If custodial parent is considered unmarried – custodial parent.

 If custodial parent is not considered unmarried – the one with greater 
taxable income.

3. Parents divorced – parent with custody greater part of the year. 

4. Custodial parent remarried – Stepparent considered the other 
parent and follow the rules in 1 and 2.  

5. Parents never married:

 Lived together all year – one with greater taxable income .

 Did not live together all year – follow #3.

KIDDIE TAX (CONT.)
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PARENT’S ELECTION TO REPORT CHILD’S INCOME (CONT.) 

• Disadvantages:

o Tax rates may be higher. 

o Loss of the child’s higher standard deduction if the child is blind.

o Inability to deduct the child’s forfeited interest penalty if any.

o Loss of child’s itemized deductions if any. 

o If the child has private activity interest could impact parent’s AMT

o Depending on parent’s income child’s investment income could be 
hit with the 3.8% surtax on net investment income.

o Adding child’s income can reduce the tax benefits of items affected 
by AGI.

KIDDIE TAX (CONT.)

84

42



PARENT’S ELECTION TO REPORT CHILD’S INCOME (CONT.) 

• Possible Advantages:

o Child’s investment income can increase the amount of investment 
interest the parents can deduct.

o Simplification and perhaps lower preparation costs.

KIDDIE TAX (CONT.)
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FILING FORM 8615 WITH CHILD’S OWN RETURN

• Obtaining Parent’s Tax Information 

o Using Estimated Information No Longer Allowed – Form 8615 can 
no longer be filed with estimated information. If parent’s info is not 
available, the child must file an extension. 

KIDDIE TAX (CONT.)
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FILING FORM 8615 WITH CHILD’S OWN RETURN (CONT.)

• Obtaining Parent’s Tax Information (cont.)

o Parent’s Info Not Available – Request info from IRS  The request 
needs to contain ALL of the following:
 A statement that the request is being made to comply with 

Section 1(g) of the IRC and that attempts have been made to 
get the information from the parent.

 Proof of child’s age - for example, a copy of the child's birth 
certificate.

 Evidence the child’s unearned income exceeds the “earned 
income limit” amount for the year (for example, a copy of the 
child's prior year tax return or copies of Forms 1099 for the 
current year).

 The name, address, social security number (if known), and 
filing status (if known) of the parent whose information is to be 
shown on Form 8615.

KIDDIE TAX (CONT.)
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FILING FORM 8615 WITH CHILD’S OWN RETURN (CONT.)

• USING PARENT’S ESTIMATED INFO
o In the past when the parent’s information was not available, the IRS 

allowed the Form 8615 to be filed using estimated information with 
“Estimated” written on the line next to the amount. 

o The IRS no longer allows Form 8615, Tax for Certain Children Who 
Have Unearned Income, to be filed with estimated information. 

o Per the 2021 Form 8615 instructions when there is incomplete 
information, the child needs to request an extension to file. As noted 
in the instructions, an extension of time to file isn’t an extension of 
time to pay.

KIDDIE TAX (CONT.)
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Income 
Issues
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CLIENTS SELLING PERSONAL USE ITEMS ONLINE

• You will want to avoid IRS computer mis-matches

• Thus, must match the gross proceeds on the return.

• One approach would be reporting the transactions on Schedule D.

• Generally, item by item since gains are reportable and losses from the 
sale of personal use item are not deductible.

• Thus, losses cannot offset any gains.  

1099-K SURPRISES
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CLIENTS RETAILING GOODS ONLINE 

• Treat as business. 

• Question if this is the first year for online sales

• Did they fail to report in the past?

• If so, inform them of their past reporting requirements (written)

o If they choose not to amend for prior omissions. . . 

o Consider disengaging. 

• Not worth the loss of the ability to prepare returns.   

1099-K SURPRISES (CONT.)
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CROWDFUNDING

• 1099-K is issued to the individual to whom the funds are distributed 

o Exception - The 3rd party processor is not required to issue a 
1099-K where the contributors to the crowdfunding campaign do 
not receive goods or services for their contributions.

o Does not mean the 3rd party processor might not issue a 1099-K 
anyway

• Payments: 

o Could be equity based in exchange for shares of company stock 
(capital contribution).

o Could be rewards based in exchange for goods or services –
Business income to the recipient.  

o Could be donation based without any strings attached. Treated 
as gifts.  

1099-K SURPRISES (CONT.)
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EXPANDED THE NET

• 2021:   

At any time during 2021, did you receive, sell, exchange, or 
otherwise dispose of any financial interest in any virtual 
currency?

• 2022 per 1040 draft as of 9/1/22: 

At any time during 2022, did you: (a) receive (as a reward, 
award, or payment for property or services); or (b) sell, 
exchange, gift, or otherwise dispose of a digital asset (or a 
financial interest in a digital asset)? (See instructions.)

Added: Reward, award, and payment for services

Replaced: Virtual currency with digital asset.

CRYPTOCURRENCY QUESTION

93

YES OR NO?

• When taxpayers can check “No” - Taxpayers who merely owned 
virtual currency at any time in 2021 can check the “No” box when they 
have not engaged in any transactions involving virtual currency during 
the year, or when their activities were limited to:

o Holding virtual currency in their own wallet or account;

o Transferring virtual currency between their own wallets or 
accounts;

o Purchasing virtual currency using real currency, including 
purchases using real currency electronic platforms such as 
PayPal and Venmo; and

o Engaging in a combination of holding, transferring, or purchasing 
virtual currency 

CRYPTOCURRENCY QUESTION 
(CONT.)
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YES OR NO? (CONT.)

• When taxpayers must check “Yes” - Below are the most common 
virtual currency transactions that require checking the “Yes” box:

o The receipt of virtual currency as payment for goods or services 
provided;

o The receipt or transfer of virtual currency for free (without 
providing any consideration) that does not qualify as a bona fide 
gift;

o The receipt of new virtual currency because of mining and 
staking activities;

o The receipt of virtual currency because of a hard fork;

(continued on next slide)

CRYPTOCURRENCY QUESTION 
(CONT.)
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YES OR NO? (CONT.)

• When taxpayers must check “Yes” - Below are the most common 
virtual currency transactions that require checking the “Yes” box:

o An exchange of virtual currency for property, goods, or services;

o An exchange/trade of virtual currency for another virtual 
currency;

o A sale of virtual currency; and

o Any other disposition of a financial interest in virtual currency

CRYPTOCURRENCY QUESTION 
(CONT.)
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• Beginning for next yar (2023)

• Infrastructure Investment and Jobs Act of 2021 (IIJA) 

• Includes IRS information reporting requirements. 

• Cryptocurrency exchanges to perform intermediary Form 1099 
reporting.

• Reporting requirements will be like stock brokerage accounts.

• Form 1099-B at the end of the year. 
o Sales price, 
o Basis, 
o Acquisition and sales dates, and 
o The character of the transaction 

CRYPTOCURRENCY – BROKER 
REPORTING
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TRANSFER REPORTING

• Taxpayers occasionally change brokerage firms

• Such a transfer is not treated as a sale or exchange. 
o Example: Transfers cryptocurrency from their wallet at one 

crypto exchange to their wallet at another crypto exchange. 
o Is like when a taxpayer switches stockbrokers

 The prior exchange must provide the new exchange with the 
basis and purchase dates, just as a stockbroker must when 
the brokerage firms are changed. 

 Where cryptocurrency is transferred to an account other 
than a crypto exchange, the IIJA requires the crypto 
exchange to file a return with the IRS. 

CRYPTOCURRENCY – BROKER 
REPORTING (CONT.)
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DIGITAL ASSETS

• These reporting rules apply to all digital assets. 

• Digital asset is defined as any digital representation of value which is 
recorded on a cryptographically secured distributed ledger or any 
similar technology. 

• As it stands, the definition will capture most cryptocurrencies as well 
as potentially include some non-fungible tokens (NFTs) that are using 
blockchain technology for one-of-a-kind assets like digital artwork.

CRYPTOCURRENCY – BROKER 
REPORTING (CONT.)
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POTENTIAL START-UP ISSUES

• The crypto exchanges will be sending out W-9 forms to collect 
taxpayers’ IDs.

• Transactions will include exchanging one cryptocurrency for another.

• For the first year of reporting, the reporting intermediary may not have 
all the correct information.

• It will be the first time for the IRS to be receiving this information, so 
expect problems at their end. 

CRYPTOCURRENCY – BROKER 
REPORTING (CONT.)
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COMPENSATION ISSUES

101

ELECTION WORKER COMPENSATION

• Compensation is W-2 income.

o W-2 must be issued if:

 Compensation $600 or more

 No minimum if there is tax or FICA withholding 

• May or may not be subject to FICA withholding.

o FICA WH only required if compensation greater than $2,000.

o Sec 218 agreements:

 In some cases, the $2,000 amount may be lower.                           

• Income tax withholding is not required.

• If reimbursed for mileage, only excludable if from an accountable 
plan.

COMPENSATION ISSUES 
(CONT.)
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TIP INCOME

• Required to report tips of $20 or more per month to employer.  

• While working for any one employer.

• Reporting required by the 10th day of the subsequent month. Use 
Form 4070*.

• Form 4070A* is provided by the IRS for the employee to keep track of 
tip income. 

COMPENSATION ISSUES 
(CONT.)
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TIP INCOME (CONT.)

• Tip Splitting – Tips received and split with others are not reported to 
employer. The one receiving the split is responsible for reporting. 

• Cover Charges – These are collected by the employer and 
employee’s share is automatically added to the employee’s W-2.

• Club Payments to Taxi Drivers – Not considered tips, club is 
responsible for issuing a 1099-NEC to the driver.

• Tip Jars – May be treated as tips (not wages) by the employer. If 
treated as tips, subject to employee tip reporting rules

COMPENSATION ISSUES 
(CONT.)
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TIP INCOME (CONT.)

• Unreported Tips 

o Less Than $20 Per Month - Where the unreported tips are less 
than $20 per month, they are not subject to FICA, but are subject 
to income tax. 

o $20 or More Per Month - Form 4137 must be filed and 
unreported tips of $20 or more are subject to employee’s share of 
FICA taxes.  

o 4137 “Gotcha” Program  – Using the data from the 4137s filed, 
the IRS bills the employer for the employer's share of FICA.  

COMPENSATION ISSUES 
(CONT.)
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TIP INCOME (CONT.)

• Employer Allocation of Tips.

o Applies to establishments with ten or more employees.

o Allocation applies to employees who report tips that are less than 
8% of the employee’s share of gross receipts.

o Employer must include the difference between the 8% and the 
amount the employee reported in the employee’s W-2.  

• Employer SS Credit – In lieu of a deduction for the “excess SS tax,” 
an employer can claim a general business tax credit for part of the 
employer social security taxes paid on their employees’ cash tips. 
Form 8846 is used to determine the credit.

COMPENSATION ISSUES 
(CONT.)
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TAXABLE VALUE OF NONCASH PRIZES 

• Taxable Amount – The taxable amount is the FMV of the prize.

• Fair Market Value – The definition of FMV adopted by tax courts: 
“The price at which the property would change hands between a 
willing buyer and a willing seller, neither being under any 
compulsion to buy or sell and both having reasonable knowledge of 
relevant facts”.

• Retail Price vs FMV - Tax Court says resale value, not cost, 
determines the amount of income reportable by the taxpayer (McCoy, 
Lawrence W, (1962) 38 TC 841).  

• Trips – Court cases are not consistent; in some cases retail price is 
used, in others discounted or wholesale value. 

• Retail Advertisement – Around the time the prize was won can help 
determine FMV. 

RECEIPT OF NON-CASH 
PRIZES

107

• Workers’ Compensation Act – Compensation for personal injuries 
or sickness is excludable from the employee's (or survivor's) income.

• However, it is taxable… 

o If payments are determined by reference to length of service or 
prior contributions, even if retirement is occasioned by 
occupational injury.

o To the extent it's attributable to medical expense deductions 
taken in an earlier year.

• Legal Expenses – Those associated with taxable income are part of 
Tier 2 miscellaneous deductions which are suspended for years 2018 
through 2025. In other words, legal expenses for an employee are not 
currently deductible.  

WORKER’S COMPENSATION 
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• Employee-Funded Sick Pay – Where the employee pays sick pay 
insurance premiums, the sick pay is tax free and not subject to 
withholding or payroll taxes. (Included in W-2 Box 12, Code J).

• Employer-Funded Sick Pay – Where the employer funds the sick 
pay, either by being self-insured or through a third-party insurer, the 
sick pay is taxable to the employee and subject to payroll taxes.

• Form W-4S – Where taxable sick pay is paid by a third-party payee, 
and reporting separately from the employer, Form W-4S must be filed 
with the third party by the employee in order to have tax withheld.

SICK PAY
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STRATEGIES

• Use Appreciated Stock – To provide support for low-income 
parent(s) instead of child selling stock and using after-tax cash. 

o Parent’s basis is the child’s basis.
o Parent(s) pays the tax on the stock appreciation.
o Tax may be zero because of the large standard deduction and 

zero capital gains tax bracket.   
o Child avoids the capital gains tax while providing support.

• Off-set Short-Term CG with Long-Term CL.   
o ST capital gains are taxed at regular rates.
o LT capital losses if used to offset LTCG reduce 10% or 15% 

income.
o Therefore, taxpayers achieve a better overall tax benefit if they 

can arrange their transactions so as to offset short-term capital 
gains with long-term capital losses.  

SCHEDULE D 
TRANSACTIONS
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SCHEDULE D 
TRANSACTIONS (CONT.)

111

DEFINITION

• Applies to sales resulting in losses only, and

• Where a substantially identical security is purchased within the 61-day 
period occurring: 

o 30 days before the sale, and
o 30 days after the sale. 

• The resulting loss is not allowed and instead increases the basis in the 
security. 

• Holding period of the replacement security includes the holding period 
of the original and replacement security.

WASH SALES 
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NONSTATUTORY OPTIONS 

• When a nonstatutory option is exercised:
o The difference between exercise price and option price is treated 

as wages and employer includes it in the employee’s W-2 income 
and shows amount in Box 12 as code V.

o Difference is subject to usual withholding including FICA.
o The basis in the purchased stock is the amount paid + the amount 

included in income when exercised.
o Holding period begins on the date of exercise.

• Employees will generally exercise and sell on the same day. Sale is 
usually handled by a brokerage firm and will result in a loss equal to 
the sales costs. 

EMPLOYEE STOCK OPTIONS
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RESTRICTED STOCK UNITS (RSUs)

• Employer will grant a specific number of shares to an employee.

• Stock is not issued until the employee satisfies vesting requirements.

• Vesting requirements can include both time and performance. 

• If the vesting requirements are not met, the stock goes back to the 
company.

• When the stock is issued, the tax treatment is the same as a 
nonqualified option. 

• Holding period begins when stock is issued.

• Short- or long-term capital gain depending upon holding period. 

EMPLOYEE STOCK OPTIONS 
(CONT.)
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INCENTIVE (STATUTORY) STOCK OPTIONS 

• Income Recognition - Generally no income recognized at the time 
the option is exercised if the stock is held for: 

o More than 1 year after the option was exercised, and
o More the 2 years after the option is granted.

• AMT – However, an AMT deferral preference applies in the year of 
exercise.

o The preference income is equal to fair market value of the stock 
at exercise over the exercise price.

• Payroll Tax - The exercise is not subject FICA or the extra 0.9% 
Medicare tax.  

• Dual Basis:
o Regular Tax Basis: exercise (option) price
o AMT Basis: FMV at date of exercise 

EMPLOYEE STOCK OPTIONS 
(CONT.)
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INCENTIVE (STATUTORY) STOCK OPTIONS (cont.) 

• Big Problem – The AMT in the year of exercise will in many cases 
create a significant tax liability without the stock sale proceeds, thus 
creating a cash flow problem for most.  

o Can be overcome by selling in small quantities to avoid the AMT.
o Many forego the incentive option treatment and sell the stock 

upon exercise; in which case it is treated like a nonqualified 
option.  

• For sales where there is an AMT, an AMT Credit carryover will be 
created.  

A 

EMPLOYEE STOCK OPTIONS 
(CONT)
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RESTRICED STOCK OPTIONS (and Sec 83b Election)  

• Where an employer compensates an employee for services with 
stock, the excess of the FMV of the stock over any amount paid for 
the stock is treated as income when the stock is received.

• If the stock can’t be sold or is at substantial risk, the income is 
deferred until the earlier of:

1. When it is no longer subject to that risk, or  
2. It becomes transferable free of the risk.

• If the Sec 83(b) election is made within 30 days of the transfer of the 
restricted stock, the income recognized is the FMV of the shares on 
the date of grant less any amount the employee paid for the stock. 
This amount becomes the basis of the stock.

EMPLOYEE STOCK OPTIONS 
(CONT.)
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SEC 83(i) ELECTIVE GAIN DEFERRAL 

• Under TCJA and generally effective for stock options exercised or 
restricted stock units (RSUs) settled after Dec. 31, 2017, a qualified 
employee can elect to defer recognition of income attributable to 
qualified stock transferred to the employee by the employer. 

• The election applies only for income tax purposes; the application of 
FICA and FUTA is not affected. (Code Sec. 83(i))  

• The election must be made no later than 30 days after the first time 
the employee's right to the stock is substantially vested or is 
transferable, whichever occurs earlier. 

• Deferral Period - If the election is made, the employer has to include 
the deferred income in the employee's income.

• The longest possible deferral period is 5 years.

EMPLOYEE STOCK OPTIONS 
(CONT.)
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• See “Supplement II” at the end of 
these presentation slides.

HOME SALE (IRC §121 
EXCLUSION)

119

.

INSOLVENCY EXCLUSION

• COD is excludable to the extent taxpayer is insolvent.

• Application - Applies to all varieties COD, including credit card debt.

• Insolvency = The excess of liabilities over FMV of assets

• Insolvency Determined immediately before the debt discharge
o Thus, discharged debt is a liability when determining insolvency 

• Assets Exempt from Creditors - Tax courts have ruled that assets 
exempt from claims of creditors must be included as assets for 
purposes of determining insolvency. 

• Married Taxpayers - The filing of a joint return by taxpayer and a 
spouse, who isn't insolvent, doesn't cause the spouse's separate 
assets to be taken into account in determining the taxpayer's 
insolvency. (IRS Letter Ruling 8920019).

•

CANCELLATION OF DEBT  
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INSOLVENCY EXCLUSION – Continued  

• Discharged debt is included in liabilities when determining liabilities 

• Tax Attributes must be reduced to the extent of the exclusion.

• Sequence – The insolvency exclusion is generally used first except 
for the Principal Residence Acquisition Debt Forgiveness. 

CANCELLATION OF DEBT 
(CONT.)  
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.

PRINCIPAL RESIDENCE ACQUISITION DEBT FORGIVENESS 
EXCLUSION.  

• Extended through 2025 - Appropriations Act of 2021. 

• Retroactive to 2018 – Amended opportunity 

• Exclusion: Post-2020 discharges – Up to $750,000 ($375,000 MFS)         
Pre-2021 - Up to $2 Million ($1 Million MS)

• Home: Principal residence only  

• Debt: Acquisition debt only

• Basis of Home: Reduced by the amount of the exclusion (if home is 
retained after relief).

If this provision does not exclude all the COD, and the taxpayer is also 
insolvent, the insolvency exclusion may work for the balance.  

CANCELLATION OF DEBT 
(CONT.) 
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DAMAGES 

(1) If on account of physical sickness or injury treat as if physical sickness 
or injury 

(2) FICA based upon the rate for year paid. See special report procedure in 
Pub 957.

(3) Punitive damages for wrongful death is considered for physical injury 
or sickness for purposes of taxability where state law permits only 
punitive damages for wrongful death. 

123

.

ADDITIONAL ISSUES

• Emotional Distress - Emotional distress isn’t considered physical 
injury or physical sickness for purposes of exclusion unless related to 
a physical injury or physical sickness.

• Employment Discrimination - No exclusion is allowed for damages 
received in a suit involving employment discrimination or injury to 
reputation.  

• Wrongful Incarceration – Is not included in income.

• Allocating Awards - Generally, look to the original complaint to make 
the proration between taxable and nontaxable for the final award.

• Interest – Awarded because of delayed receipt of award is taxable.

• Human Trafficking Restitution Awards – Non-Taxable

DAMAGES 
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ADDITIONAL ISSUES

• Damages Related to Business Interests
o Injury to Capital – Reduce basis. Awards in excess of basis are 

taxable as a capital gain.
o Recovery of Lost Profits – taxable as ordinary business income.
o Damages as a Result of a Broken Agreement - taxable as 

ordinary business income.
o Business Interruption Insurance proceeds (the insurance 

premiums are a business deduction) - are taxable as ordinary 
business income.

DAMAGES 
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.

LEGAL EXPENSES

• Business Related 
o Deductible on the business return (for rentals on Schedule E, sole 

proprietors on Sch C)

• Individuals (not business-related)
o Normally deducted as a Tier 2 miscellaneous deduction to the 

extent of taxable awards. However, TCJA suspended Tier 2 
deductions through 2025. 

• Discrimination Awards – Above the line deduction if the award is 
paid by the federal government or a private cause of action under the 
Medicare Secondary Payer statute.

DAMAGES 

126

63



.

DEATH BENEFITS 

• Normally death benefits are not taxable except…

• If the benefits were transferred for valuable consideration (“life 
settlements”).

TAXATION OF LIFE INSURANCE 
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.

LIFE SETTLEMENTS 

• Term Policies Options:
o Let the policy lapse – No tax issues
o Sell it to someone that will not suffer economic hardship when 

the insured dies.
 Seller’s Tax Result – Has a taxable gain only to the extent 

the purchase price exceeds prior premium payments. If the 
selling price is less than the prior premiums, no loss is 
allowed.  

 Buyer’s Death Benefit Tax Result – Buyer continues 
making premium payments. Buyer’s basis is purchase price 
plus premiums paid. Death benefit less basis is ordinary 
income.

 Buyer Resells the Contract – Same as above, except buyer 
sells the contract to another. Sales price less basis equals a 
capital gain.      

TAXATION OF LIFE INSURANCE 
(CONT.)
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VIATICAL SETTLEMENTS (Sales of life insurance contracts by an 
insured that is terminally or chronically ill)  

• Terminally Ill – Expected to die within 24 months (certified by a 
physician)

• Chronically Ill - certified within the previous 12 months as:
o Needing “substantial assistance” to perform at least two 

activities of daily living for at least 90 days,

o Having a disability as determined under IRS Regs, or
o Requires “substantial supervision due to “severe cognitive 

impairment.”

Seller’s Tax Result – If terminally ill, the proceeds are excludable from 
income. If chronically ill, exclusion limited to the cost of long-term care 
services.  

TAXATION OF LIFE INSURANCE 
(CONT.) 
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• APPLIES TO ANY CAPITAL GAIN 

o Can allocate between short- or long-term 

o From the disposition of any property to an unrelated party

o Can be deferred if within 180 days the gain is invested in a QOF.

o 100% of the gain does not need to be deferred. Allocate on Form 
8949.

QUALIFIED OPPORTUNITY 
FUNDS
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• DEFERRAL PERIOD (Time is waning) 
o Deferral applies just to gain (the entire proceeds is not deferred)
o Deferred until the earlier of

• The sale of the taxpayer’s investment in the QOF, or 
• Dec. 31, 2026. 

o The deferred gain is taxable on the 2026 return even if the 
investment is not sold.

QUALIFIED OPPORTUNITY 
FUNDS (CONT.)
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.

BASIS  
• Since only gain is deferred, a QOF’s original basis will be zero.
• When sold the amount subject to tax is the difference between 

basis and the lesser of:  
o Deferred gain, or
o FMV of the investment at the end of the deferral period. 

ENHANCED BASIS 
• The QOF’s basis is enhanced when:

o Held for 5 years…basis = 10% of deferred gain
o Held for 7 years… basis = 15% of deferred gain

• Too Late: It is too late to benefit from an enhanced basis. There 
is less than five years remaining before before 12/31/26. Thus, a 
taxpayer can currently only benefit from a maximum of 4 years of 
deferrals.

QUALIFIED  OPPORTUNITY 
FUNDS (CONT.) 
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10 YEAR ELECTION

• If QOF is held for 10 years or longer:

• Taxpayer can elect
o To increase the TP’s basis to the QOF’s FMV when sold.
o The effect is any appreciation is not taxable. 

QUALIFIED OPPORTUNITY FUNDS 
(CONT.) 
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Deduction 
Issues

This Photo by Unknown Author is licensed under CC BY‐ND
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STANDARD DEDUCTION

• For tax year 2022:
• Single - $12,950 
• Married Filing Separately - $12,950
• Married Filing Jointly - $25,900
• Head of Household - $19,400

• Add-ons:
• Single - $1,750 
• Married Filing Jointly - $1,400
• Head of Household - $1,750

135

• Medical AGI Floor

• Decedent’s Medical Expenses
o Paid after the decedent’s death are a liability of the estate and claimed on 

the 706 if required to be filed.  

o Expenses paid out of estate funds within one year after the day of death 
can, by election, be claimed on the decedent’s final return instead.

o Consult with the estate executor - must agree.

o May be more beneficial on the 706. 

MEDICAL DEDUCTIONS
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• Acupuncture 

• Alcoholism 
o Inpatient treatment including meals & lodging 
o Travel – AA Meeting 

• Adoption Medical
o Child is a dependent when services are rendered or paid.
o Natural mother’s childbirth expenses are not allowed.

• Birth Control – Prescribed by a doctor

• Body Scan – Even if not experiencing any symptoms

• Chiropractor

• Christian Science Practitioner  

POTENTIAL MEDICAL 
DEDUCTIONS
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• Cosmetic Surgery
o Improving appearance – No!
o Correcting a deformity - Yes!

• Disabled Dependent Care 
o Can be used either as medical OR
o The dependent care credit – No double dipping

• Egg Donor Expenses – Cost of obtaining eggs plus legal expenses and 
donor expenses directly related to obtaining the eggs.   

• Elderly Devices – Deductible without prescription if they meet the 
definition of a medical device.   

• Phones with big buttons
• Medical alert devices
• Amplifiers for hard of hearing
• But NOT over the counter magnifying glass
Other items like glasses, TTY devices, etc., may require an Rx.  

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Fertility Enhancement
o Procedures such as in vitro fertilization (including temporary 

storage of eggs or sperm).
o Surgery, reverse prior surgery that prevented the person from 

having children.

• Feminine Menstrual Care Products - Although the CARES Act 
allows HSAs, MSAs, FSAs and HRAs to reimburse for the purchase 
of these products, they do not meet the general definition of medical 
expenses..."diagnosis, cure, mitigation, treatment, or prevention of 
disease, or for the purpose of affecting any structure or function of the 
body”…and absent any guidance from the IRS, do not qualify as a 
medical deduction. 

• Guide Dog – For visually, hearing, or disabled person ok.  But not for 
an emotional support animal. 

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Gender Identity Disorder - The costs of gender reassignment 
surgery and hormone replacement are considered qualified medical 
expenses for persons with gender identity disorder.  

• Genetic (DNA) Testing - PLR allocation.
o Cost of a kit must be allocated between ancestry and health 

services using a percentage (cost of the health services/total cost 
of ancestry plus health services) using a reasonable method of 
allocation.

• Health Care Ministry – Deductible as medical insurance 

• Household Help as a Medical Expense - The cost of household 
help cannot be included in medical expenses, even if such help is 
recommended by a doctor. But see nursing services later.

• Kidney Transplant - Kidney donor's surgical, hospital, and 
transportation expenses paid by kidney recipient are deductible by 
recipient. Rev Rul 68-452

• Self-employed Health Insurance 

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Impairment Related Expenses
o Special equipment installed in the home, only to the extent it 

does not increase the value of the home.  
o Some home impairment modifications do not increase the value 

of the home and are fully deductible. 

• Insurance Premiums
o Medical, hospital, dental and limited long-term care.
o Lost or damaged contact lenses, prescription drugs, insulin.
o Medicare-B, Medicare-D and additional part C. 
o Marketplace premiums net of PTC.
o Medical insurance premiums (and other medical expenses) paid 

by flexible spending arrangement are NOT deductible because 
they are paid with pre-tax dollars.  

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Learning Disability (Special Education)
o Tutoring fees recommended by a doctor (teacher trained to work 

with severe learning disabilities).

• Medical Marijuana (Controlled Substance) – Is NOT allowed.

• Non-Hospital Institutions
o Private Home - All amounts to maintain mentally disabled son in 

a specially selected private home (qualified as an “institution”) by 
recommendation of the psychiatrist.  

o Hotel meals and lodging - Taxpayer received nursing service in 
the hotel, after appendicitis and being discharged from the 
hospital because it needed his hospital room. Attending physician 
said taxpayer was too weak to travel home. (Kelly, Daniel vs. 
Com. (1971))

o Halfway House - Paid to maintain a child at a halfway house, 
including room and board. Required the recommendation of a 
psychiatrist and continued psychiatric supervision during the stay.  

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Nursing Home - Inpatient care at a hospital or similar institution if the 
main reason is to receive medical care. Includes meals and lodging.

• Nursing Services - Services need not be performed by a nurse if the 
services are of a kind generally performed by a nurse. 

o These services can be provided in the home or another care 
facility.

o If the attendant also provides personal and household services, 
these amounts must be allocated.

o If incurred to allow taxpayer to work, may qualify for dependent 
care credit, but no double dipping. 

• Physical Exam - Even though not experiencing any symptoms of 
illness, is allowed.  

• Pregnancy Test - The costs of self-administered pregnancy tests are 
deductible.  

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Marketplace Insurance & PTC
o Use the following worksheet to determine the deductible amount.  

o Credit repayments
 Will increase the medical deduction.
 But treated as repayment in year of credit, not year repaid.

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Schools and Education – Special – Payments to a special school 
for a mentally impaired or physically disabled person if the main 
reason for using the school is its resources for relieving the disability.

o Disciplinary Programs - Do not include the cost of sending a 
problem child to a special school or program.

• Smoking-Cessation Programs 
o Programs - Smoking-cessation programs and prescribed drugs 

designed to alleviate nicotine withdrawal are eligible medical 
expenses.  

o Nonprescription drugs, such as nonprescription nicotine gum and 
certain nicotine patches, are NOT deductible.

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Spouse - Prior or Current – medical expenses paid for a prior or 
current spouse provided the taxpayer was married to the spouse 
either at:

o The time the spouse received the medical services or
o At the time the taxpayer paid the medical expenses.

• Stem Cell Therapy and Storage
o Cord blood contains stem cells that doctors may use to treat 

disease. Thus, expenses for banking cord blood to treat an 
existing or imminently probable disease may qualify as 
deductible medical expenses. 

o Banking cord blood as a precaution to treat a disease that might 
possibly develop in the future does not satisfy the existing legal 
standard and is not deductible. 

• Sterilization - The cost of a legally performed sterilization is 
deductible.  

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Surrogate Mother Expenses
o The Code does tell us that medical expenses are only deductible 

for the taxpayer, spouse and dependents.
o Definition of a dependent for medical purposes (medical 

dependent) ignores the gross income and joint return tests.
o If not a dependent, the expenses are NOT deductible.
o An unborn fetus is not a dependent until born.

• Weight-Loss Programs 
o To be deductible, the program must be undertaken as treatment 

for a specific disease (including obesity) diagnosed by a 
physician. 

o Costs that are NOT deductible:
 Weight-loss programs for  general health or appearance. 
 Diet food item costs. 
 Gym, health club, or spa membership dues.

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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• Medical Dependent
o Medical expenses paid for dependents may be deducted
o An individual may be a medical dependent even if their gross 

income precludes a dependency exemption.
Example – The taxpayers’ adult son was seriously injured in a motorcycle 
accident and did not have medical insurance. His parents paid all of his 
medical expenses for the year. Their son meets all of the dependent 
qualifications except for the gross income test. However, under the 
exception, the parents can still deduct the medical expenses on their 1040.

• Divorced Parents – Both parents can deduct the expenses they pay 
regardless of who claims their child. 

• Medical Reimbursement

o Same year – Reduces year’s expenses.
o Later year – Report as income, but not to extent of medical 

expense that was not deductible in the prior year because of the 
AGI limit; not taxable if claimed standard deduction.  

POTENTIAL MEDICAL 
DEDUCTIONS (CONT.)
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SALT LIMITATIONS

• State and Local Taxes (SALT) are limited to $10,000. This includes: 
o Domestic real property tax, 
o Foreign income tax (if not claimed as a tax credit), 
o State and local income tax OR sales tax, and  
o Personal property taxes

• Attempts to Circumvent - States and some local governments 
attempted to circumvent the SALT limitation by giving taxpayers credit 
against their state or local tax by making a charitable gift to a state or 
local charity and then having an unlimited charitable contribution.

However, the states overlooked the 1986 SCt holding where the
taxpayer receives something in return (quid pro quo) for a
contribution, making the contribution not tax deductible.

• Thus the $10,000 limitation still applies pending any law change. 

TAX DEDUCTIONS
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SALT LIMITATIONS – continued 

• IRS Notice 2020-75 – Confirmed the viability of an entity’s state tax 
being deductible at the entity level without the SALT limitation.

• States Reactions – Several states have passed legislation to take 
advantage of Notice 2020-75.

• Foreign property tax – As part of TCJA, foreign property tax is no 
longer deductible as an itemized deduction. But still deductible on 
Schedule E for a foreign rental.  

TAX DEDUCTIONS (CONT.)
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• State Benefit Funds – Payments are treated as a tax for state 
income tax deduction purposes. 

o Alaska Unemployment Compensation Fund
o California Disability Insurance (SDI & VPDI)
o New Jersey Nonoccupational Benefit Fund
o New Jersey Unemployment Compensation Fund
o New York Nonoccupational Disability Benefit Fund
o Pennsylvania Unemployment Compensation Fund
o Rhode Island Temporary Disability Benefit Fund
o Washington State Supplemental Workmen's Compensation Fund

• Estimated Tax - To be able to deduct state and local estimated tax 
payments, there must be a reasonable basis for making them. Using 
them to move income from one year to another can result in no 
deduction being allowed on the federal Schedule A.

TAX DEDUCTIONS
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TAXABILITY OF STATE INCOME TAX REFUND

• Taxpayers are only required to include in gross income the portion of 
the state tax refund deducted in a prior taxable year to the extent it  
reduced the taxpayer’s tax liability in the prior year.

TAX DEDUCTIONS (CONT.)
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SALES TAX

• Options
1. Actual receipts for purchases.
2. Amount from IRS table plus IRS specified large ticket items.

• Large Ticket Items Include:
o Motor vehicles, Boats, Aircraft,
o Homes (including mobile and prefabricated homes), and
o Materials to build a home.

o Spendable Income – AGI plus income not in AGI such as: 
• Worker's compensation, Public assistance payments,
• Military compensation earned in a combat zone,
• Tax-exempt interest, 
• Refundable portion of refundable tax credits,
• The nontaxable part of SS, veterans' or RR benefits, and
• The nontaxable part of IRA, pension or annuity distributions.

TAX DEDUCTIONS (CONT.)
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SALES TAX - Continued

• Taxpayers can choose to deduct either:
o State income tax, or
o Sales tax (and then state income tax refund isn’t taxable). 

• Tax Benefit Rule Where State Tax Deducted – IRS’ position is that 
for purposes of the tax benefit rule the amount of state tax refund 
includable in income is limited to the excess of the tax the taxpayer 
chose to deduct over the tax they did not choose to deduct.

TAX DEDUCTIONS (CONT.)
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PROPERTY TAX ISSUES

• Ministers and Military Personnel - who receive an excludable 
housing allowance can still deduct the taxes.

• Homeowner Association (HOA) Dues - Where itemized and 
includes common area real estate taxes, the taxpayer’s share of the 
tax portion can be deducted as real property taxes.

• Taxes for Local Benefits or Specific Services - Deductible real 
estate taxes generally do not include taxes charged for local benefits 
and improvements that add to the property value (and basis) such as 
streets, sidewalks, water mains, sewer lines, public parking facilities 
and similar improvements. 

o Also not deductible are fees for trash collection and a per unit 
charge for water service.

o Local benefit taxes are deductible if they are for maintenance, 
repair, or interest charges related to those benefits. 

TAX DEDUCTIONS (CONT.)
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PROPERTY TAX ISSUES - Continued

• HERO Program – The Home Energy Renovation Opportunity 
(HERO) Plan provides financing for high-cost energy related 
improvements, such as solar panels, etc., with principal and interest 
payments added to the taxpayer’s property tax bill. This portion of 
the tax bill is NOT deductible as a tax. Although the interest portion 
may be deductible as home mortgage interest 

HERO interest rates are quite high and other financing options
should be explored. 

 Sometimes known as a PACE (Property Assessed Clean 
Energy) loan.

TAX DEDUCTIONS (CONT.)
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ALTERNATIVE MINIMUM TAX

• Taxes Are Not Allowed as an AMT Deduction. 
o If subject to AMT, defer tax payment to another year, if possible, 

without penalty. 

• Tax Benefit Rule – State Income Tax Refund – When taxed by the 
AMT, part or none of the state income tax paid is allowed as a 
deduction. 

o Therefore, to the extent the tentative AMT exceeds the regular 
taxable income, there is no benefit for the state tax deduction.

o To the extent the taxpayer receives no benefit, the state income 
tax refund is not taxable for regular tax purposes in the 
subsequent year.

o Software may not pick this up…be sure to look back

TAX DEDUCTIONS (CONT.)
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• Home Acquisition Debt
o Definition - Debt incurred to purchase, construct or substantially 

improve a taxpayer’s principal home or second home. It must 
be secured by the home(s).

o Combined Acquisition Debt Limits:
 Debt Incurred Before 12/16/2017: $1,000,000 ($500K MFS)
 For Debt Incurred After 12/15/2017: $750,000 ($375K MFS)  

• Equity Debt – The interest on equity debt is not deductible between 
2018 and 2025. However, the interest may be traceable to the use of 
the funds. 

• HELOC – Home equity line of credit is a loan title used by banks and 
other lenders. However, for tax purposes a HELOC can be 
acquisition debt if used to purchase or substantially improve the TP’s 
1st or 2nd home. 

HOME MORTGAGE INTEREST
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• Co-Owners - Acquisition debt limit
o Unmarried co-owners are separately subject to the acquisition 

debt limit.
o Thus, collectively allowed to deduct interest on $2/$1.5 Million.
o IRS has announced its acquiescence with the Ninth Circuit’s 

decision in 2016.
o Pitfall – If they get married. 

• Acquisition Debt Declines Over Time
o Which will be important if the loan is later refinanced.  

HOME MORTGAGE INTEREST 
(CONT.)
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• Spousal Buy-Out Debt - Secured debt incurred to buy out a former 
spouse’s interest in a home is acquisition debt.

• Secured Debt Characteristics
o TP’s home is security for the debt,
o If the TP defaults, the home is satisfaction for the debt, and
o The debt is recorded per state law. 

HOME MORTGAGE INTEREST 
(CONT.)
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REFINANCING ACQUISITION DEBT

• Deductible Period:
o Refinances before 12/16/2017: the interest on the loan is 

deductible for the term of the refinanced loan.
o Refinances after 12/15/2017: the interest on the loan is only 

deductible for the term of the original acquisition debt. 

HOME MORTGAGE INTEREST 
(CONT.)
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REFINANCING ACQUISITION DEBT - (Continued)

• Loan Amount Limits:
o Pre-TCJA - Original loan acquired before 12/16/2017: the loan 

limit remains $1M ($500K MFS). 
o Post-TCJA - Original loan acquired after 12/15/2017: the loan 

limit is $750K ($325K MFS). 

o

HOME MORTGAGE INTEREST 
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• Equity Debt Tracing

o Before TCJA, in order to trace the interest on the $100K of 
equity debt interest, the “unsecured election” was required. 
Equity debt in excess of the $100K was termed “excess debt” 
by the IRS, and interest on the excess could be traced to its 
use, while the interest on the first $100K of equity debt was only 
deductible as home mortgage interest.

o For Years 2018 through 2025 equity debt is no longer 
deductible as home mortgage interest, and therefore, the entire 
amount becomes “excess debt” and is traceable under the 
general tracing rules, and if used for a deductible purpose the 
interest will be deductible for that use.  

HOME MORTGAGE INTEREST 
(CONT.) 
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TRACING EXCESS DEBT

• Interest on debt secured by the home must first be allocated to the 
home to the extent permitted, and any excess can be allocated to 
the use of the funds per the general tracing rules of Reg §1.163-8T.

Example - The original purchase money loan was refinanced with 
an average balance for the year of $300,000. The acquisition debt 
had declined to $150,000 at the time of the refinance and the 
interest on the refinanced debt was $10,000 for the year. The 
interest would be allocated as follows:

Debt          % of           Interest
Total         Allocation

1. Total Home Debt                    $ 300,000   100.00%       $10,000
2. Allowable Acquisition Debt   < $150,000>   50.00%       $  5,000
3. Excess Debt                           $  150,000    50.00%       $  5,000

HOME MORTGAGE INTEREST 
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TRACING EXCESS DEBT

• Continuing with the example – The taxpayer uses the extra 
$150,000 as follows:

o $35,000 (23.3%) as a down payment on a rental property –
Traced to rental acquisition debt and 23.3% of the interest is 
deductible on Schedule E.  

o $25,000 (16.7%) for his child’s college tuition – 16.7% of the 
interest would not be deductible because a student loan must 
be a single purpose debt. 

o $50,000 (33.3%) for a new car – The interest would only be 
deductible to the extent the car was used for and traceable to a 
business entity.   

o The $40,000 (26.7%) balance in a savings account – 26.7% of 
the interest would be investment interest deductible to the 
extent of net investment income and the portion not deductible 
carried over.  

HOME MORTGAGE INTEREST 
(CONT.) 
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REVERSE MORTGAGE INTEREST

• Reverse mortgages are only available to individuals age 62 and 
older.

• The older the borrower, the greater the amount that can be 
borrowed and the lower the interest rate.  

• Must be secured by a 1st TD; thus, any existing mortgages must be:
o Paid off with other funds or,
o Rolled into the reverse mortgage.

• Interest
o Is generally equity interest 
o However, if an existing acquisition debt is refinanced by the 

reverse mortgage, then some portion of the reverse mortgage is 
acquisition debt, and a proportional amount of the interest will 
be acquisition interest. 

HOME MORTGAGE INTEREST 
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REVERSE MORTGAGE INTEREST - Continued

• Deductibility - The deductibility of reverse mortgage interest follows 
the same limits as conventional loans except:

• The interest is deferred and accrues until the mortgage is paid off.

• The amount deductible is limited to what would have been 
deductible each year if the borrower had paid it.

o Paid off prior to 2018 – The accrued acquisition debt interest 
and up to $100,000 of accrued equity debt interest was 
deductible.

o Paid off between 2018 and 2025 – Since equity interest is not 
deductible during those years, only accrued acquisition debt 
interest is deductible.  

HOME MORTGAGE INTEREST 
(CONT.)
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REVERSE MORTGAGE INTEREST – Continued 

• Who Deducts
• Borrower Alive - If the borrower pays off the mortgage, the 

borrower.
• Borrower Deceased

• Estate pays off the mortgage - Is a deduction in respect of 
the decedent (DRD). 

• Beneficiary pays off the mortgage – Qualifies as DRD and 
is deductible by the beneficiary. 

HOME MORTGAGE INTEREST 
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REVERSE MORTGAGE INTEREST – Continued 

• Beneficiary of Home - To the extent the beneficiary obtains a new 
loan to pay off the reverse mortgage, it would have the following 
treatment:

a) Qualified home acquisition debt if the beneficiary uses the 
home as a first or second home and the loan is secured by the 
property, or

b) If not used as a home or second home, determine treatment 
under the general tracing rules for the use of the funds.

HOME MORTGAGE INTEREST 
(CONT.)
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MULTIPLE OWNER-OBLIGORS

• Paid from Joint Checking Account – Payments are presumed to 
made equally by each owner without competent evidence to the 
contrary.

• All Paid by One Owner-obligor - A person who is jointly and 
severally liable on a home mortgage debt is entitled to deduct all the 
allowable interest on that debt, if that person pays all the interest.

• Death of an Owner-obligor – In determining the amount of interest 
deductible on the decedent's return, the general rules regarding 
payment from joint or separate accounts, and joint liability apply.  

• Multiple Taxpayers Liable on the Mortgage – If paid from 
separate funds, each taxpayer may claim the amount paid. If paid 
from a joint account – see Paid from a Joint (above).

• Co-owners - If co-owners of a house are both liable on a mortgage, 
each one may deduct the amount of interest each one pays. 

HOME MORTGAGE INTEREST 
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Because points constitute prepaid interest, they are deducted ratably over 
the term of the loan. 

• Exception - Points in connection with the purchase or improvement of 
a principal residence are currently deductible if both of the following 
apply:

o It must be established business practice to charge points in the 
geographic area where the loan is made;

o The points charged cannot exceed the number of points usually 
charged in the area.

o Option to Amortize – A homeowner may amortize instead of deducting 
the points. Helpful for new homeowners that cannot itemize in the year 
of purchase.  

• Second Home – The exception does not apply to the purchase of a 
second home, so the points paid to purchase a second home must be 
amortized over the life of the loan. 

POINTS
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• Points Paid By Seller - Points paid by the seller (including points 
charged the seller), connected with the loan on a principal home for the 
buyer, are treated as paid directly by the buyer from unborrowed funds.

o Buyer reduces basis by the points deducted.

o Seller still uses points as a selling expenses. 

• Qualified Residence Interest Limitation - Where an original or 
refinanced primary or second home acquisition mortgage exceeds 
$750,000 ($1 Million acquisition debt and $100,000 equity debt for 
loans incurred before December 16, 2017), the prepaid interest (points) 
must be proportionately allocated between the allowable limitations and 
the excess debt in the same manner as home mortgage interest is 
limited. For married separate filers (MFS), the limitations are 50% of the 
amounts noted here.

POINTS (CONT.)
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• Refinance Points  

o Loan for Home Improvements Only – If loan otherwise qualifies, 
the points are fully deductible.  

o Loan for Home Improvements and Refi Existing Home Loan –
Points must be allocated:

 Home Improvements Portion – Points are deductible (but 
subject to home loan limitation allocation). 

 Refinance Existing Acquisition Debt – Points must be 
amortized (but subject to home loan limitation allocation). Also, 
if the refinance includes equity debt, the portion of the points 
associated with equity debt are not currently deductible.  

POINTS (CONT.)
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• Balance of Amortized Points

• Refinance with different lender - When a mortgage is refinanced with a 
different lender or paid off, the balance of any points being amortized 
becomes fully deductible in the year the loan was retired.

• Refinance with same lender - If a mortgage is refinanced with the same 
lender, the remaining unamortized balance of the points is not currently 
deductible. Instead, the remaining balance must be amortized over the 
life of the new loan.  

POINTS (CONT.)
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• Investment Interest Expense - is all interest on debts used to carry or 
purchase investment property, excluding property that produces tax-
exempt income. 

• Investment Expenses – Are expenses incurred to produce investment 
income and deductible as a Tier 2 misc. deduction. However, Tier 2 
misc. deductions are suspended 2018 through 2025. Possible 
investment-related expenses still allowed: real property tax if itemizing, 
depreciation, depletion.

• Investment Income (not derived from a trade or business)
o Interest, dividends, non-qualified annuities, and royalties, whether received 

directly or from a pass thru entity;  

o Capital gains that are not elected to be taxed at the lower CG tax rates;

o Rental and gains from substantially non-depreciable property;
o Equity-financed lending activities;

o Acquisition of certain interests in a pass-through entity licensing intangible 
property. 

o COD income under certain circumstances. 

INVESTMENT INTEREST (CONT.) 
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• COD Income – The IRS holds that discharge of debt on a loan 
traceable to investment property is investment income, but only to the 
extent the debt relief income isn’t excludable from gross income.

• Net Investment Income (NII) - Is investment income less deductible 
investment expenses.

o Most investment expenses are not deductible in 2018 - 2025.

o Thus, NII generally is simply the sum of all investment income.   

• Investment Interest – Is deductible to the extent of NII.

• Capital Gain Election - “Net capital gain” (the excess of net LTCG over 
net STCL) on investment property generally can’t be included in 
investment income for purposes of computing NII. However, a taxpayer 
can elect to include all or any part of it as investment income.

o Thus, the NII is increased and so is the investment interest 
deduction. But the income will not qualify for the lower CG rates. 

o This will have no effect on the 3.8% surtax on NII since all capital 
gains except those derived from a trade or business are included 
as investment income for purposes of that tax.

INVESTMENT INTEREST (CONT.)
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OTHER ISSUES 

• Qualified Dividends – Are not treated as investment income unless an 
election like the capital gains election is made.  If made, the dividends 
will not be eligible for the CG rates. 

• Qualified Small Business Stock – Excluded gain is not treated as 
investment income.  

• AMT - Investment interest is deductible for both regular and AMT 
purposes to the extent of net investment income. 

o However, interest from private activity bonds is taxable for AMT 
purposes creating a larger net investment income and thus 
allowing a larger investment interest deduction.

• Carryover – Unallowed investment interest carries over indefinitely.   

INVESTMENT INTEREST (CONT.) 
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CARES ACT CHANGES HAVE TERMINATED   

• Below-the-line Charitable Contributions ended in 2021

• Leave based donations ended in 2021

CHARITABLE CONTRIBUTIONS
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OTHER ISSUES

• Clothing or Household Items - No deduction is allowed unless the 
clothing or household item is in:

• Good used condition, or Better.

• Items of Minimal Value - IRS may deny items with minimal value, such as  
used socks or undergarments.

• Items Not in Good or Better Condition - A deduction may be allowed 
for a charitable contribution of an item of clothing or a household item 
not in good used condition or better if the amount claimed for the item is:

o More than $500, and
o The taxpayer includes with the taxpayer’s return a qualified 

appraisal with respect to the property.

• Household items - Include furniture, furnishings, electronics, 
appliances, linens, and other similar items. 

o Food, paintings, antiques, and other objects of art, jewelry and 
gems, and collections are excluded from the provision.

CHARITABLE CONTRIBUTIONS 
(CONT.)
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• Gifts to Individuals – No deduction allowed either directly or indirectly.

• Gifts in Lieu of Support – No deduction for a gift to tax-exempt entity 
where the gift was earmarked in support of their son’s ministry.

• Personal Benefits (Quid Pro Quo) - To determine contribution amount, 
subtract the FMV of the “personal benefit” item from the cost and 
deduct the remainder.

o Dinner tickets, car washes, pancake breakfast.
o YMCA dues, raffles (considered gambling), etc.   

• Quid Pro Quo Contributions 
o Charitable organizations are required to inform donors that “quid 

pro quo” contributions over $75 are deductible only to the extent 
that the gift exceeds the FMV of the goods or services provided by 
the organization.

o Quid pro quo contributions are payments made partly as 
contribution and partly as payment for goods or services.

CHARITABLE CONTRIBUTIONS 
(CONT.)
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• College Athletic Event Seating Rights - TCJA repealed the charitable 
contribution for athletic seating rights for years after 2017. 

• Use of an Asset For Charitable Purposes - Granting permission to 
use or occupy property does not represent payment made to or for the 
use of the organization. Such an arrangement does not constitute a gift 
of property. It is merely the granting of a privilege for which no charge is 
made and does not constitute a charitable gift. 

o TP purchases a tablet to score children's non-profit softball games. 
The TP retained ownership. No charitable contribution!

o Taxpayer donated a week of his timeshare to his church’s charity 
auction. Since ownership was not given, only the use, the taxpayer 
gets no deduction.  
Even the cleaning fee paid for the maid service would not be
deductible since only expenses associated with services
personally rendered by the taxpayer are deductible.

CHARITABLE CONTRIBUTIONS 
(CONT.)
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• Entertaining for Charity
o A taxpayer may deduct the cost of entertaining others on behalf of 

a charity (e.g., wining and dining potential large contributors), but 
the cost of his own entertainment (or meal) is not deductible.

o The meals or entertainment on behalf of a charity may be provided 
in the taxpayer's home. 

o Unlike business meals, there’s no 50% reduction of the charity-
related meal expenses.

• Uniforms - The cost of uniforms required to be worn when providing 
services to a charity are deductible as long as the uniforms have no 
general utility. The cost of cleaning the uniform also may be deducted. 
Treat these out-of-pocket expenses as “cash” donations rather than 
“property” donations.

CHARITABLE CONTRIBUTIONS 
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• Away from Home Travel - Same as would apply to business travel if 
properly substantiated non-lobbying expenses, reasonable, and no 
significant element of personal pleasure, recreation, or vacation.

o Meals - A volunteer traveling away from home overnight for charity 
may deduct meal costs—not subject to the 50% reduction. 

o First-Class Accommodations - Tax Court has held that such costs 
are deductible if they are “reasonable” under the facts and 
circumstances.

o Vehicle Travel – Can use actual expenses (gas/oil only) or 14 cents 
per mile. Parking fees and tolls can be added. Need to maintain a 
log to substantiate.

• Students in Home – With a  written agreement with a qualified 
sponsoring organization, can deduct up to $50 per month. Applies for 
students in high school (or lower grade level).  

• S Corp Contributions - Shareholder's basis is reduced equal to the 
shareholder’s pro rata share of the contribution.

CHARITABLE CONTRIBUTIONS 
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• Credit Card Rebates - Qualify for charitable deductions if designated 
to be paid to charities under a program offered by the credit card 
company provided appropriate substantiation is obtained.

• Airline Miles – Airline miles are a reduction of purchase cost, and as 
such, do not have monetary value and do not constitute taxable income 
when received. Therefore, a taxpayer cannot assign a monetary value 
to them for charitable purposes.

• Donor-Advised Funds - Contribution to a charity’s donor advised fund 
is a way to warehouse funds in a year in which the donor has an 
unusually high income (and can benefit from a large charitable 
deduction) to satisfy the donor's social obligations to make charitable 
contributions in future years. 

o Contributions  cannot be earmarked for a particular distributee. The 
charity must fully own the funds and have ultimate control over 
their distribution. A donor can only advise the charity, which 
generally will follow the donor’s recommendations.  

CHARITABLE CONTRIBUTIONS 
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• See “Supplement III” at the end 
of these presentation slides.

CHARITABLE CONTRIBUTION 
SUBSTANTIATION RULES
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Used Vehicle Donations

• Contemporaneous Written Acknowledgment – A deduction for 
claimed value in excess of $500 is not allowed unless the taxpayer 
substantiates the contribution by a contemporaneous written 
acknowledgment from the donee. 

o To be contemporaneous, the acknowledgment must be obtained 
within 30 days of either: 
 the contribution or 
 the disposition of the vehicle by the charitable organization. 

o The donor must include a copy of the acknowledgment with the 
tax return on which the deduction is claimed. 

• Form 1098-C – incorporates all the required acknowledgment 
elements for the donee (charitable organization) to complete. The 
donor is required to attach copy B of the 1098-C to the tax return.  

CHARITABLE CONTRIBUTIONS 
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Gifts of Appreciated LTCG Property

• Donated to 50% Charities – those normally limited to 50% of AGI 
(60% 2018 through 2025). 

o If contribution is based on FMV, limited to 30% of AGI.
o If contribution is based on taxpayer’s basis, limited to 50% of AGI.

• The five-year contribution carryover rules apply to any excess over 
the 50% and 30% of AGI limitations for the current year.  

CHARITABLE CONTRIBUTIONS 
(CONT.)
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Tier 1 – Not Subject to the 2% of AGI Adjustment – Although Tier 2 
deductions are suspended 2018 through 2025 there are still a number 
of deductions allowed under Tier 1 (deducted on Line 16 of Sch. A). 

• Amortizable Bond Premium - Only applies to bonds purchased before 
1988. For bonds after 1987 amortization can only offset interest 
income from the bond…No Schedule A deduction.    

MISC DEDUCTIONS 

• IRD Income – A frequently overlooked 
deduction.  Applies when income is taxable to 
the estate and the beneficiary. If a client has 
a 1099-R or K-1 with income from an 
inherited IRA ask if a 706 was filed. If so, 
there will probably be an estate tax 
deduction. 
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Tier 1 – Continued 

• Gambling Losses to Extent of Winnings – This is covered in a 
separate chapter. 

• Impairment-Related Work Expenses - Taxpayers having a physical or 
mental disability can deduct impairment-related work expenses. For 
example, the cost of attendant care at the place of the taxpayer’s work.

• Unrecovered Investment in Pensions – Individual dies before 
recovering basis. . .the unrecovered portion is deducted on the final 
1040 return. 

o Caution - If annuity is for joint lives, the deduction will apply to the 
last to die. 

MISC DEDUCTIONS (CONT.) 
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Tier 1 – Continued 

• Claim of Right Doctrine – Depending upon the circumstances, this 
can be a credit or a deduction and is covered in more detail in the 
credits lesson.   

o Applies to taxpayers who have included an amount in income in 
one tax year but have had to repay all or part of it in a later year.

o For Repayments over $3,000 - Taxpayers can choose between 
a Tier 1 deduction or a tax credit based on the difference in tax 
with or without the repaid income in the year the income was 
originally reported. Claimed on repayment year’s return.

o Repayments of $3,000 or less - are claimed as Tier 2 
miscellaneous itemized deductions, and therefore aren’t 
deductible in years 2018 through 2025.

• Casualty losses from income producing property – Covered later 
with casualty losses. Deducted on Schedule A line 16. 

MISC DEDUCTIONS (CONT.) 
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• As a Tier-2 Deduction
o Not deductible 2018 through 2025

• Deductible Elsewhere – When related to:
o Trade or Business - Ordinary and necessary legal fees incurred 

in the course of a trade or business on the appropriate entity.
o Bankruptcy – Business related portion. Courts have used a 

proration of the fees based on the ratio of business claims to total 
claims.

o Title of Property – Legal costs to acquire, perfect, defend, or 
clear title to property are capital expenditures.

o Unlawful Discrimination – Are deductible “above-the-line” but 
cannot exceed the amount of the award included in income. 

o Whistleblower Awards – For providing information about tax law 
violations are deductible “above-the-line” but limited to amount of 
award included in income. Also applies to SEC, Commodity and 
State false claims acts. 

LEGAL EXPENSES
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• Taxable Damage Awards Paid Partially to Attorney 

o When a taxpayer wins a taxable damage award, and a portion of 
the award is paid directly to the taxpayer’s attorney, can the 
taxpayer exclude from income that portion of the award?  

o Unfortunately, the answer to that question is no!

LEGAL EXPENSES (CONT.)
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2018 through 2025 – Personal Casualty Losses Not Allowed!

DISASTER LOSSES   

• Insurance Coverage & Reimbursement  
o Timely Claim – Where the TP has insurance, losses for personal 

use property are not allowed unless a timely claim is made.  
o Reimbursement – Loss must be reduced by reimbursement. 

Besides insurance, other types of “reimbursement” include:
 Federal disaster loan forgiveness.
 Repairs made to rental property by a lessee.
 Damages received in court settlement (after legal fees and 

expenses).
 Repairs, etc., by relief agencies.
 Grants, gifts, or other payments designated to repair or 

replace property. If there are no conditions attached to the 
funds, they are not considered reimbursement.  

CASUALTY & DISASTER LOSSES

193

.

OTHER ISSUES

• Living Expenses Reimbursement Exclusion - Insurance proceeds 
received for temporary living expenses due to a disaster loss of a 
principal home are excluded from income. 

• Per Event AGI Limitations – for a qualified disaster:
o Reduce the disaster amount by $500 per disaster, and
o No reduction by a percentage of AGI is required.

• Personal Casualty Gains – Exception to the no personal casualty 
loss rule.  

o If a TP has personal casualty gain, the TP may deduct the 
portion of the personal casualty loss not attributable to a federally 
declared disaster to the extent the loss doesn't exceed the 
personal casualty gains. 

o Personal casualty gains occur where the TP receives insurance 
or other proceeds in excess of the adjusted basis of the 
destroyed, damaged, or stolen property.

CASUALTY & DISASTER LOSSES 
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OTHER ISSUES - Continued

• Ponzi Scheme Losses – Are losses from income producing property 
and therefore are still deductible on Schedule A, line 16.

• Debris Removal and Demolition –
o Demolition - Generally, deductions are not allowed for the costs 

of demolishing structures, and the costs are, instead, charged to 
the capital account of the underlying land. 

o Debris Removal –
 If an ordinary and necessary business expense, it is 

deductible in the year paid or incurred. 
 If replacement for part of the property that was damaged, the 

costs are capitalized and added to basis in the property.

CASUALTY & DISASTER LOSSES 
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OTHER ISSUES – Continued 

• Casualties on Business Property - Casualty losses for business 
and income-producing property continue to be deductible even if not 
related to a disaster.

o Where Deducted 
 Business Casualty Losses - Claimed on Form 4797. 
 Income-producing Property Losses - Sch A, line 16.

o Loss Amount (reduced by insurance or other recovery) 
 Partial losses (damage) - smaller of basis or decline in FMV 
 Total losses - the adjusted basis of the property. 

o AGI Adjustment – There is NO $100 or 10%-of-AGI reduction. 

o Employee Business Expenses - Cannot be deducted nor applied 
in the netting process to offset gains.  

CASUALTY & DISASTER LOSSES 
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OTHER ISSUES – Continued 

• Inventory Losses 
o COGS - Theft and other types of inventory casualties are 

accounted for through the cost of goods sold. 
o Reimbursement - If a taxpayer is reimbursed for lost inventory in 

the year of the loss, the taxpayer includes the reimbursement in 
income, and adjusts the closing inventory accordingly.

o SE Tax
 A disaster loss can be claimed in the prior year. 
 If the loss is claimed on the prior year’s return, it is also 

considered in the prior year’s computation of SE Tax.  

CASUALTY & DISASTER LOSSES 
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OTHER ISSUES – Continued 

• Involuntary Conversion (Sec 1033) - No gain is recognized when 
property is compulsorily or involuntarily converted into property similar 
or related in service or use. 

o Replacement Cost: Equal to or more than the net proceeds from 
the converted property.  

o Replacement Period - 2 years after the close of the first tax year 
in which any part of the gain is realized. For a disaster loss 
replacement period is 4 years instead of 2.

o Recognized Gain - is the amount by which the conversion 
proceeds exceed  the cost of the replacement property. 

o Basis - Basis of converted property carries over to the 
replacement. 

CASUALTY & DISASTER LOSSES 
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• Losses  - Losses are deductible only to the extent of winnings 

• Gambling Sessions
o Courts found it unreasonable to keep track of each individual 

wager.
o IRS Chief Counsel produced the concept of gambling “session.”
o A Gambling Session is the uninterrupted wagering of the same 

type for an uninterrupted period at a specific location.
o Casinos track sessions with player cards.      

Example – TP starts with $100 and cashes out for $300 after playing 
slots resulting in a wagering gain of $200 ($300 - $100). True even 
though the TP may have had $1,000 in winning spins and $700 in losing 
spins during play.

Example – TP enters a casino with $100 and loses the entire amount 
playing slots. Even though he may have had winning spins of $1,000 
and losing spins of $1,100 during play, the result is $100 loss.

GAMBLING LOSSES (CONT.)
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FORM W-2G 

• Gains – W-2Gs are issued for certain winnings (but even if no W-2G 
is issued, gambling winnings are to be reported on return)

o W-2G Reportable Winnings
 Bingo - $1,200 for each game without reduction for wager.
 Keno - $1,500 from one game reduced by the amount of the 

wager.
 Slots - $1,200 or more from one play without reduction for 

wager.
 Poker - $5,000 of winnings.
 Other forms of wagering - $600 and 300 x wager

• Comps - IRS says that extraordinary comps, such as autos and 
jewelry, are taxable income.

o But it reserved the question of whether “normal comps,” such as 
food, drink, lodging and entertainment, can be excluded from 
income as purchase price adjustments.

GAMBLING LOSSES (CONT.)

200

100



.

PROVING WAGERS

• Loss Claims Based Primarily on Ticket Stubs - The Cohan rule 
doesn't apply if the taxpayer doesn't lay the proper foundation by 
establishing gambling income and the relation of gambling losses to 
that income.

• Supporting Documentation - See text pages 7.12.04 through 
7.12.05 for documentation that can be used to support wagers.

GAMBLING LOSSES (CONT.)
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.

OTHER ISSUES

• Form 5754 - Use Form 5754 if the gambling winnings belong to 
someone else or belong to a group of two or more people sharing the 
winnings. It is provided to payer.  

• FBAR – Most on-line gambling sites are located outside the U.S. If 
the account has $10,000 or more at any time during the year, that will 
trigger an FBAR filing requirement.  

• Downside to Winning –
o Winnings increase AGI which…

 May cause more Social Security income to become taxable.
 Will increase household income and may reduce the PTC.
 Medicare B and D premiums are based on AGI from 2 years 

prior.   

GAMBLING LOSSES (CONT.)
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Education Credits
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• Enrollment - Enrolled at an eligible educational institution for at least 
one academic period (semester, trimester, quarter) during the year.

• Student Qualifications – The student must meet following: 

1) Had not completed the first 4 years of post-secondary education 
before the tax year of the credit and hasn’t claimed the AOTC for 
more than 4 years.

A student who was an undergraduate during the first part of the 
taxable year and (a) became a graduate student that same year, 
(b) has not completed the first 4 years of post-secondary 
education as of the beginning of the tax year, and  (c) has not 
claimed the AOTC for more than 4 years, will qualify.

2) For at least one academic period beginning in the tax year of the 
credit, was enrolled at least half-time in a program leading to a 
degree, certificate, or other recognized educational credential.

3) Has no felony drug conviction. 

AMERICAN OPPORTUNITY 
TAX CREDIT (AOTC)

205

• Credit Amount (Per Student): $2,500

• 100% of the first $2,000 of eligible expenses plus

• 25% of the next $2,000, of eligible expenses.

• Refundable Amount:

• 40% after application of the high income phaseout.

• Does not apply to a child subject to kiddie tax.   

• Modified AGI: Regular AGI increased by excluded foreign earned 
income, foreign housing allowance, excluded possession income. 

AMERICAN OPPORTUNITY 
TAX CREDIT (AOTC) (CONT.)
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• Eligible student - Taxpayer and spouse and their dependents that are 
enrolled at an eligible educational institution for at least one academic 
period (semester, trimester, quarter) during the year.

• No Half-time Student Requirement - single courses can qualify.

• Credit Amount – The Lifetime Learning Credit is a per family credit 
equal to 20% of up to $10,000 of qualified tuition and related expenses 
paid during the tax year. The maximum credit is $2,000 and it is not 
refundable.

• Allowance Period – May be claimed for an unlimited number of tax 
years.

• Qualified Education – Can be used for graduate-level and 
professional degree courses and is allowed for a course of instruction 
at an eligible educational institution to acquire or improve job skills.

• High Income Phaseout – Same as the AOTC.

LIFETIME LEARNING CREDIT 
(LLC)
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• Eligible student - Taxpayer and spouse and their dependents that are 
enrolled at an eligible educational institution for at least one academic 
period (semester, trimester, quarter) during the year.

• No Half-time Student Requirement - single courses can qualify.

• Credit Amount – The Lifetime Learning Credit is a per family credit 
equal to 20% of up to $10,000 of qualified tuition and related expenses 
paid during the tax year. The maximum credit is $2,000 and it is not 
refundable.

• Allowance Period – May be claimed for an unlimited number of tax 
years.

• Qualified Education – Can be used for graduate-level and 
professional degree courses and is allowed for a course of instruction 
at an eligible educational institution to acquire or improve job skills.

• High Income Phaseout – Same as the AOTC.

LIFETIME LEARNING CREDIT 
(LLC)
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• Eligible Educational Institution - Eligible institutions generally 
include any accredited public, nonprofit, or proprietary post-secondary 
institution eligible to participate in the student aid programs 
administered by the Department of Education.

• Who Pays and Who Gets the Tuition Credit

o Tuition and related expenses paid by a third party directly to an 
eligible educational institution are treated as being paid by the 
student. 

o Tuition and related expenses paid by the student are treated as 
paid by the taxpayer who claims the student as a dependent.

• Tax Tip: Payments made directly to an educational institution by a 
donor are excludable from gift tax. For example, a grandparent could 
directly pay the tuition of a grandchild without any gift tax ramifications 
and the child’s parents would benefit from the education credit (if the 
parents claim the child as a dependent).  

EDUCATION CREDIT ISSUES
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• Comprehensive or Bundled Fee

o Charge must be allocated between:

 Tuition and other credit-eligible expenses, and 

 Non-credit-eligible expenses.

o The allocation must be made by the institution.   

• Pre-Payment of Tuition and Related Expenses – Prepayments for 
an academic period beginning in the first three months of the 
subsequent year count for year in which paid.  CAUTION: some 
mistakenly interpret that to mean the tuition and expenses for the first 
three months.

• Hobby Course Tuition - Only applies if it is part of the student's 
degree program, or in the case of the Lifetime Learning Credit, the 
student takes the course to acquire or improve job skills.

EDUCATION CREDIT ISSUES 
(CONT.)
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Child Tax Credit
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CHILD AND DEPENDENT 
CARE CREDIT

BIG CHANGES:

GOING BACK TO OLD RATES AND AMOUNTS

213

Rules Other than Year 2021

• Nonrefundable Tax Credit – For expenses the taxpayer incurred for 
the care of a child, spouse, or other dependent while the taxpayer is 
gainfully employed  (or is job seeking).

• Maximum Expenses (reduced by any dependent care benefits under a 
qualified employer plan):

o $3,000 for one qualifying child or dependent. 
o $6,000 for two or more.
o The expenses need NOT be evenly spent per child or dependent.

• Earned Income (EI) Limit:
o Expenses limited to the taxpayer’s EI.
o For married taxpayers, the EI of lowest earning spouse. 
o Includes non-taxable combat pay.
o Includes amounts less than $400 net profit for Schedule C filers.
o Includes imputed amount for TP using optional SE tax method.

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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CREDIT

• Tax Year - Credit only allowable in the later of tax year… 
o The services are provided or 
o The expenses are paid.

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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• Divorced or Separated Parents:
o Only the custodial parent can claim the credit.
o Custodial parent is the one with custody the greater part of the year.
o True even if the other parent claims the dependency.  

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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• Qualifying Individual - A “qualifying individual” can be any of the 
following:  

o A qualifying child who is the taxpayer’s dependent and who is 
under age 13 when care is provided;

o The taxpayer’s spouse who was physically or mentally not able to 
care for himself or herself and lived with the taxpayer for more than 
half the year.

o A disabled person physically or mentally unable to care for 
him/herself who lived with taxpayer over half the year and who is 
either the taxpayer’s dependent or would be a dependent except: 

o The person has gross income in excess of the year’s limit,
o The person filed a joint return, or
o The taxpayer, or spouse if filing MFJ, could be claimed as a 

dependent on someone else’s return.

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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QUALIFYING EXPENSES

• School Expenses – Below the level of kindergarten

• Day Camp

• Part-Time Employment - Allocate expenses between days worked and 
days not worked. 

o However, if required to pay for care on a periodic basis that includes 
days worked and days not worked, the taxpayer is not required to 
allocate the expenses.

• Payments to Related Individuals – A credit is not allowed for amounts 
paid to the taxpayer's spouse or the parent of the taxpayer's child who is 
a qualifying individual.

• Agency and Application Fees - Application and agency fees may be 
employment-related expenses if the taxpayer is required to pay the 
expenses to obtain the care. Forfeited deposits do not qualify. 

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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DISABLED OR FULL-TIME STUDENT SPOUSE

• Expenses - allowable in computing the credit are limited to earned 
income of the lower paid spouse. 

• Imputed Earned Income - For a disabled or full-time student spouse 
there is a special “imputed earned income” allowance. 

• Amount applies to each month or part of a month. 

• Students at Online Institutions – In the case of a married taxpayer 
student the cost of childcare while studying online at home is NOT a 
qualified expense for purposes of the deemed income rule.

o However, an individual who takes online courses at a school that 
has traditional classroom instruction as well as online courses may 
be a student for purposes of the deemed earned income rule.

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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DEPENDENT CARE ASSISTANCE PROGRAMS (IRC §129)

• Employees – Employees can contribute the lesser of:
o Employee's earned income (lower earning spouse's earned income 

for married taxpayers) OR
o $5,000 ($2,500 MFS) 

• Excess – Where amount contributed exceeds qualified expenses, the 
excess must be included in income for the year. Add to amount on 1040 
or 1040-SR line 1e.

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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DEPENDENT CARE ASSISTANCE PROGRAMS (IRC §129) (cont.)

• Other Requirements:
o No more than 25% of the assistance the plan provides during the 

year may be paid on behalf of owners (including spouses and 
dependents) of more than 5% interest in the employer’s business;  

o The program cannot discriminate in favor of “highly-compensated” 
employees or their dependents.

• Married Filing Separate:
o Cannot claim the credit:

 Unless legally separated.
 Except custodial parent can exclude dependent care benefits.
 Except those qualifying as head of household can claim the 

credit or exclude the dependent care benefits. 

CHILD AND DEPENDENT CARE 
CREDIT (CONT.)
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CHILD CREDIT FOR 2018 – 2025 (BUT NOT 2021)

• Maximum - per qualifying child is $2,000, nonrefundable unless 
qualifies for the refundable credit: 

o Refundable Portion - $1,400
o Inflation Adjusted – Applies to refundable max. but so far not 

adjusted Qualified Child
• Son, daughter, stepchild, foster child, brother, sister, stepbrother, 

stepsister, or a descendant of any of them (e.g., grandchild),
• Was under age 17 at the end of the tax year,
• Child did not provide over half of his or her own support,
• Lived with the taxpayer for more than half of the tax year,
• Was a U.S. citizen, a U.S. national, or a resident of the U.S,
• Was claimed as the taxpayer’s dependent, and
• Has a Social Security number.

CHILD TAX CREDIT
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QUALIED CHILD

• Son, daughter, stepchild, foster child, brother, sister, stepbrother, 
stepsister, or a descendant of any of them (e.g., grandchild),

• Was under age 17 at the end of the tax year,

• Child did not provide over half of his or her own support,

• Lived with the taxpayer for more than half of the tax year,

• Was a U.S. citizen, a U.S. national, or a resident of the U.S,

• Was claimed as the taxpayer’s dependent, and

• Has a Social Security number.

CHILD TAX CREDIT (CONT.)
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QUALIED CHILD (CONT.)

• Adopted child - An adopted child is always treated as the taxpayer’s 
own child.

• Time Lived with the Taxpayer – A child is considered to have lived 
with the taxpayer for all of the tax year if the child was born or died 
during the year and the taxpayer’s home was this child’s home for the 
entire time he or she was alive. 

o Temporary Absences - Special circumstances, such as school, 
vacation, medical care, military service, or business, also count 
as time lived with the taxpayer. 

o There are also special rules for kidnapped and missing children.

SSN - The SSN must have been issued by the SS Administration prior 
to the return’s due date. The SSN requirement only applies to the child. 
A taxpayer with an ITIN can qualify for the credit if the qualifying child 
has an SSN. 

CHILD TAX CREDIT (CONT.)
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QUALIED CHILD (CONT.)

• Kidnapped Child - If presumed by law enforcement to have been 
kidnapped by someone other than a family member. 

• Children of Divorced or Separated Parents – Only the parent who 
claims the child as a dependent can claim the Child Credit. Generally, 
will be the custodial parent unless waived the dependency to the 
noncustodial parent.  

• Foreign Earned Income or Foreign Housing Costs Limitation - a 
taxpayer who excludes foreign earned income or foreign housing 
costs is prohibited from claiming the refundable part of the child tax 
credit. 

CHILD TAX CREDIT (CONT.)
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• Credit 

o $500

o Non-refundable

• Includes an individual who:

o Is claimed as a dependent…examples:

 Qualified children exceeding age limits

 Dependent without an SSN 

 Parent 

o Did not qualify for the CTC/ACTC

o Has an SSN or ITIN

o Is a U.S. citizen, U.S. national, or U.S. resident alien.

OTHER DEPENDENT CREDIT  
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PHASEOUT

• The credit is reduced by $50 for each $1,000 (or fraction of $1,000) 
of modified AGI over the thresholds.

• Modified AGI: “Modified AGI” is AGI increased by amounts excluded 
from gross income under Code Sections 911, 931, or 933 (the foreign 
exclusions).

OTHER DEPENDENT CREDIT 
(CONT.)  
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Earned Income Tax Credit (EITC)
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WHAT’S CHANGED FOR 2022

• Childless Credit Decrease - For 2021 the EITC for taxpayers 
without a qualifying child was substantially increased by: 

o Raising the credit rate from 7.65% to 15.3% and 

o Upping the earned income limit from $7,100 to $9,820.  

o This increased the maximum credit from $543 to $1,502.

These enhancements were for one year only and do not apply 
to 2022.

EITC
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WHAT’S CHANGED FOR 2022 (cont.)

• In addition, for 2022 the childless taxpayer must be age 25 or over but 
not over 65.  For 2021 the minimum age was 19.    

o Disqualifying Income: Increases from $10,000 in 2021 to 
$10,300 for 2022. 

o Credit Percentages: Remain unchanged (other than as noted 
for the childless EITC)

o Phaseouts: Adjusted for inflation as usual

EITC (CONT.)
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WAYS TO CLAIM FOREIGN TAX CREDIT WITHOUT FORM 1116

• As an Itemized Deduction
o Other taxes (Sch. A line 6)
o Not subject to SALT limit
o Note: Foreign RE taxes are not deductible through 2025 (TCJA)

• As a credit without filing a Form 1116
o Limited to $300 ($600 joint return)
o Must be passive category
o All were reported on a qualified payee statement (1099, K-1, K-3, 

etc.)
o No carryover available
o Taxes paid on 2555 excluded income cannot be included in 

credit.

FOREIGN TAX CREDIT
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K-2/K3 Issue

• For a 1065 or 1120-S: 
o Paying foreign taxes and filing Form 1116 with a 1040 triggers 

the requirement for Schedules K-2 and K-3.
o Workarounds for a partner or shareholder - avoid filing a Form 

1116.

 Schedule A deduction 
 Claim the credit without filing a Form 1116

FOREIGN TAX CREDIT (CONT.)
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QUALIFIED SMALL BUSINESS PAYROLL ELECTION

• A qualified small business may elect to apply a portion of its research 
credit against the employer’s share of the employees’ FICA 
withholding requirement (the 6.2 percent payroll tax). 

• Inflation Reduction Act of 2022 increases the limitation on the ability 
of small businesses to claim the research credit against payroll taxes 
from $250,000 to $500,000 after December 2022.

RESEARCH CREDIT
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“Green” Credits
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The following changes 
were made via the 
Inflation Reduction Act 
of 2022:

INFLATION REDUCTION ACT OF 
2022
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• Credit applies to:

• Solar electric panels, solar hot water, 

• Fuel cells, small wind energy, 

• Geothermal heat pumps, and 

• Biomass fuel property 

• Before IR Act 2022
• Credit was being phased out from 30% to 22%
• Sunsetting after 2023

• Inflation Reduction Act of 2022 Extension:
• Back to 30% in 2022 (up from 26%) 
• Won’t sunset until after 2034

HOME SOLAR CREDIT 
EXTENDED 
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Extension & Future Phaseout 

HOME SOLAR CREDIT 
EXTENDED (CONT.) 
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OTHER ISSUES APPLICABLE TO THE CREDIT

• Applies to primary & second homes located in the U.S.

• Carryover 

• Installation costs

• Roof

• Resident (need not be owner to qualify for credit)

• Swimming pools & hot tubs

• Basis adjusted by amount of credit

• Leased Installations – Lessor gets the credit, not the resident. 

• Multiple Installations – Any original ok, but not replacements 

• Timing - Expenditures treated as made when the original installation 
is completed except home construction or reconstruction. 

• Mixed Use

HOME SOLAR CREDIT 
EXTENDED (CONT.) 
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PRE-INFLATION REDUCTION ACT GUIDANCE

• IRS Letter Ruling 201809003
o Battery attached to solar system is qualified property
o Included with original installation or later
o But…to be qualifying property it can only be charged with solar 

energy…not from the grid.  

HOME SOLAR BATTERY 
GUIDANCE
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ACT CODIFIES THE ISSUE

• Adds the term “qualified battery storage technology expenditure”.

• Effective after December 31, 2022, 

• Covers the cost of battery storage technology which:
• (A) is installed in connection with a dwelling unit in the United 

States that is used as a residence by the taxpayer, and  
• (B) has a capacity of not less than 3 kilowatt hours. 

• Unlike the letter ruling, the Inflation Reduction Act makes no mention 
of the battery only being allowed if charged by solar energy.  

HOME SOLAR BATTERY 
GUIDANCE (CONT.)
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• Extended through 2032  

• Previously expired after 2021 

• Lifetime credit limit of $500 has been replaced with an annual 
maximum credit of $1,200.

o $500 lifetime limit continues to apply to the pre-2022 credit
o $1,200 annual limit is applicable to 2022 and later years.  

• Credit percentage increased from 10% to 30%. 
o 10% credit continues to apply to the pre-2022 credit
o 30% credit is applicable to 2022 and later years.  

ENERGY EFFICIENT HOME 
MODIFICATIONS 

241

Creditable Expense Limits after 2021 (Not a complete list)

• $600 for windows, and skylights. 

• $250 for any exterior door ($500 total for all exterior doors). 

• $300 for residential qualified energy property expenses 

• Notwithstanding a $2,000 annual limit applies to specified heat 
pumps, heat pump water heaters, and biomass stoves and boilers. 

• $1,200 credit amount increased by up to $150 for a home energy 
audit.

• The new law eliminates treatment of roofs as creditable after 2022

• The new law adds air sealing insulation as a creditable expense. 

ENERGY EFFICIENT HOME 
MODIFICATIONS (CONT.) 
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NEW HOME ENERGY AUDIT

• Addition of a $150 maximum credit

• Identifies the most significant and cost-effective energy efficiency 
improvements with respect to a dwelling unit, including an estimate of 
the energy and cost savings with respect to each such improvement.

• Conducted by a home energy auditor 
o Meeting the certification or other requirements to be specified by 

IRS. 
o Specifications available within 365 days of Enactment, i.e., by 

8/15/2023

• IDENTIFICATION NUMBER REQUIREMENT – No credit after 
December 31, 2024, without a qualified product identification number.

ENERGY EFFICIENT HOME 
MODIFICATIONS (CONT.) 
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OTHER ISSUES
• Nonrefundable personal credit.
• No carryover.
• Offsets AMT.
• No specific prohibition: Swimming pools & hot tubs.
• Basis adjustment – By amount of the credit.
• Principal residence only
• Modifications originally placed in service by the taxpayer.
• Located in the U.S.
• Taxpayer can claim credit for the residence even though they do 

not own it after 2021.   

ENERGY EFFICIENT HOME 
MODIFICATIONS (CONT.) 
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• The Inflation Reduction Act of 2022 retroactively applies the credit to 
2022 and extends it through 2032.

• However, the credit limits have changes post-2021: 
o $2,500 Credit - for single family and manufactured homes when 

constructed per the standards set by the Energy Star Residential 
New Construction Program or the Manufactured Homes 
Program.

o $5,000 Credit - for single family and manufactured homes when 
they are certified by the Department of Energy as a Zero Energy 
Ready Home. 

o $500 Credit - For multifamily homes when meeting the Energy 
Star Single Family New Homes Program.

o $1,000 Credit - for multifamily homes when they are certified by 
the Department of Energy as a Zero Energy Ready Home 

CREDIT FOR BUILDING 
ENERGY-EFFICIENT HOMES

245

Prevailing Wage Requirements – Introduces a new requirement to 
claim the credit.

• For any qualified residence, the taxpayer must ensure that any 
laborers and mechanics employed by the taxpayer or any contractors 
and subcontractor in the construction of the residence are paid wages 
at rates not less than the prevailing rates for construction, alteration, 
or repair of a similar character in the locality in which the residence is 
located as determined by the Secretary of Labor. 

• Failure to satisfy the prevailing wage requirements can be cured by 
paying to each affected worker an amount equal to the difference 
between the amount actually paid and the amount which would have 
been paid under the prevailing wages rules, plus interest, and paying 
a $5,000 penalty per affected worker.

CREDIT FOR BUILDING ENERGY-
EFFICIENT HOMES (CONT.)
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OTHER ISSUES
• Basis must be adjusted by amount of the credit
• Home must be in the U.S.
• Credit claimed on Form 8908…transferred to Form 3800
• General Business Credit
• Amount not used in current year carried back one year and 

forward 20.

CREDIT FOR BUILDING ENERGY-
EFFICIENT HOMES (CONT.)
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Vehicle Credits
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The following changes 
were made via the 
Inflation Reduction Act 
of 2022:

INFLATION REDUCTION ACT OF 
2022

249

ACT MADE CHANGES THAT AFFECT THE 2022 CREDIT

• Follows prior rules with the following changes:
o EVs sold after August  15, 2022 must meet the ”Final Assembly” 

requirement of the new law.  
 Final assembly must be in North America.
 DOE has prepared a preliminary list. 
 Link included in course syllabus

o 200,000 sales manufacturer limit still applies through the balance 
of 2022
 Some EV manufacturers phased out until 2023

ELECTRIC VEHICLE CREDIT - 2022
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TRANSITION RULE

• From January 1, 2022, and before August 16, 2022.
o Purchased, or entered a written binding contract to purchase, a 

new plug-in electric drive motor vehicle. 
o Placed that vehicle in service on or after August 16, 2022.

• May elect to use the credit rules in effect before the Inflation 
Reduction Act changes (August 16, 2022).

• Thus, avoiding the final assembly and other requirements of the new 
law. 

ELECTRIC VEHICLE CREDIT –
2022 (CONT.)
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TRANSITION RULE 

• Included in the Inflation Reduction Act of 2022

• Purchased, or entered into a written binding contract to purchase, a 
new plug-in electric drive motor vehicle.

• Placed that vehicle in service on or after August 16, 2022, 

• May elect to use the credit rules in effect before the Inflation 
Reduction Act changes. 

• Why Important?
o Avoids the final assembly in North America rule effective as of 

August 16, 2022, and
o Maybe the battery restrictions – Awaiting IRS guidance

PLUG-IN ELECTRIC VEHICLE 
CREDIT (CONT.)
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ESSENTIALLY REPLACES PLUG-IN ELECTRIC VEHICLE CREDIT 
BUT WITH SIGNIFICANT CHANGES 

• Effective: After 2022 and through 2032.

• Code Title: Changed from Qualified Plug-in Electric Drive Vehicles to 
Clean Vehicle Credit.

• Transition Rule: Just previously discussed. 

• Credit Amount: Total still a maximum of $7,500 but in 2 parts:
o $3,750 if the Critical Minerals requirement is met, and
o $3,750 if the Battery Component requirement is met

• The limits will not be effective until the IRS releases regulations,  
required by the Act to be before the end of 2022.  

CLEAN VEHICLE CREDIT  

253

• Critical Minerals – This portion of the credit is $3,750 and is based 
upon the percentage of the value of the applicable critical minerals 
contained in the battery that were: 

o Extracted or processed in the United States or in any country 
with which the United States has a free trade agreement in effect, 
or 

o Recycled in North America.
o Is equal to or greater than the applicable percentage.

CLEAN VEHICLE CREDIT (CONT.)  
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• Final Assembly Requirement
o Final assembly of the vehicle occurs in North America. 
o Manufacturer produces a new clean vehicle at, or using, a plant, 

factory, or other place from which the vehicle is delivered to a 
dealer or importer.

o Including all component parts necessary for the mechanical 
operation of the vehicle included with the vehicle, whether the 
component parts are permanently installed in or on the vehicle. 

IMPORTANT: The final assembly requirement applies to vehicles sold 
after the date of enactment, August 16, 2022 

CLEAN VEHICLE CREDIT (CONT.)  
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CLEAN VEHICLE CREDIT (CONT.)  
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• Manufacturer Limitation - The 200,000-unit manufacturer limit is 
eliminated for vehicles sold after December 31, 2022. 

• Minimum Battery Capacity: 7 kilowatt-hours, up from 4 kilowatt-
hours under prior law. 

• Foreign Entity of Concern: The term "new clean vehicle" does not 
include any vehicle placed in service after December 31, 2023, where 
any of the components contained in the battery of the vehicle were 
manufactured or assembled by a “foreign entity of concern”. 

CLEAN VEHICLE CREDIT (CONT.)  
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SELLER REPORT (CERTIFICATION) 

• A seller must provide the buyer and the IRS with the following :
o The name and taxpayer ID number of the buyer;
o The vehicle identification number (VIN) of the vehicle, unless, by 

U.S. DOT rules, the vehicle is not assigned a VIN;
o Battery capacity of the vehicle;
o Verification that the original use of the vehicle commences with 

the taxpayer; and
o The maximum Clean Vehicle credit for the vehicle. 

CLEAN VEHICLE CREDIT (CONT.)  
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SELLER REPORT (CERTIFICATION) 

TAXPAYER & OTHER QUALIFICATIONS 

• Manufacturer's Suggested Retail Price Limitation - Credit not 
allowed for vehicles exceeding the following:

CLEAN VEHICLE CREDIT (CONT.)  
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SELLER REPORT (CERTIFICATION) 

TAXPAYER & OTHER QUALIFICATIONS (CONT.) 

• MAGI limit - No credit is allowed if the lesser of the MAGI of the 
taxpayer for the:

o Current tax year, or
o The preceding tax year 

Exceeds the threshold amount shown in the following table:

CLEAN VEHICLE CREDIT (CONT.)  
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CREDIT TRANSFER 

• Available after 2022
o Election made on or before purchase date
o Buyer can transfer credit to dealer 
o Thus, reducing initial purchase costs
o If AGI limit later precludes taxpayer credit qualification, the credit 

must be recaptured on the taxpayer’s tax return for year of 
purchase. 

• Procedure to accomplish this will be forthcoming from the IRS in the 
future.  

CLEAN VEHICLE CREDIT (CONT.)  
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• Applicable after 2022 and before 2032.  

• Credit Amount - lesser of:
o $4,000
o 30% of the vehicle's sale price.  

• MAGI limit - No credit is allowed if the lesser of the MAGI of the 
taxpayer for the:

o Current tax year, or
o The preceding tax year 

Exceeds the threshold amount shown in the following table:

CREDIT FOR PREVIOUSLY OWNED 
CLEAN VEHICLES  
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PREVIOUSLY OWNED CLEAN VEHICLE  

• Model year of which is at least two years earlier than the calendar 
year in which the taxpayer acquires it.

• Acquired in a qualified sale from a dealer. 

• Generally, meets the requirements for the clean vehicle credit for new 
vehicles or is a clean fuel-cell vehicle with a gross weight rating of 
less than 14,000 pounds. 

• Costs $25,000 or less. 

• First transfer since passage of the Act. 

CREDIT FOR PREVIOUSLY OWNED 
CLEAN VEHICLES (CONT.) 
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QUALIFIED BUYER 

• Purchases the vehicle for use and not for resale.

• Is not a dependent of another taxpayer, and 

• Has not been allowed a credit for a previously owned clean vehicle 
during the three-year period ending on the sale date. 

CREDIT FOR PREVIOUSLY OWNED 
CLEAN VEHICLES (CONT.) 
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AN IRC §38 GENERAL BUSINESS CREDIT

• New Sec 45W

• Available after 2022

• Credit is the lesser of:

o 15% of the vehicle's basis (30% for vehicles not powered by a 
gasoline or diesel engine) or

o The "incremental cost" of the vehicle over the cost of a 
comparable vehicle powered solely by a gasoline or diesel 
engine. 

• Maximum Credit:
o $7,500 for vehicles with gross vehicle weight ratings of less than 

14,000 pounds, or 
o $40,000 for heavier vehicles. 

CREDIT FOR COMMERCIAL 
CLEAN VEHICLES  
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AN IRC §38 GENERAL BUSINESS CREDIT (CONT.)

• New Terminology 

o Incremental Cost - is an amount equal to the excess of the 
purchase price for such vehicle over such price of a comparable 
vehicle. 

o Comparable Vehicle - means any vehicle which is powered 
solely by a gasoline or diesel internal combustion engine, and 
which is comparable in size and use.

• The IRS is required to issue regs related to determining incremental 
costs of qualified commercial clean vehicles. This all seems quite 
complicated.

• Could delay the availability of qualifying vehicles.  

CREDIT FOR COMMERCIAL 
CLEAN VEHICLES (CONT.)  
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AN IRC §38 GENERAL BUSINESS CREDIT (CONT.)

• Qualified Vehicles   
o Acquired for use or lease by the taxpayer, and not for resale; 

 Manufactured for use on public streets, roads, and 
highways, or 

 Mobile machinery as defined in Code Sec. 4053(8).
o With a battery capacity of not less than 15 kilowatt hours (7 

kilowatt hours for vehicles weighing less than 14,000 pounds);  
o Charged by an external electricity source; 
o Qualified commercial fuel cell vehicles are also eligible for the 

credit;
o Must be depreciable property;
o Made by qualified manufacturers, who have written agreements 

with and provide periodic reports to the Treasury. 

CREDIT FOR COMMERCIAL 
CLEAN VEHICLES (CONT.)  
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AN IRC §38 GENERAL BUSINESS CREDIT (CONT.)

Mobile Machinery - Any vehicle which consists of a chassis—

A. That has permanently mounted machinery or equipment to perform 
construction, manufacturing, processing, farming, mining, drilling, 
timbering, or similar operation if its operation is unrelated to 
transportation on or off the public highways, and

B. That has been specially designed to serve only as a mobile carriage 
and mount (and a power source, where applicable) for machinery or 
equipment involved, whether such machinery or equipment is in 
operation, and

C. Which, because of such special design, could not, without 
substantial structural modification, be used as a component of a 
vehicle which cannot transport any load other than that machinery or 
equipment it was designed for.

CREDIT FOR COMMERCIAL 
CLEAN VEHICLES (CONT.)  
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AN IRC §38 GENERAL BUSINESS CREDIT (CONT.)

Other Issues: 
 Special rules apply to vehicles placed in service by tax-exempt 

entities. 
 A vehicle identification number (VIN) is required on returns claiming 

the credit.
 Basis must be reduced by the amount of the credit. 
 Property used outside of the U.S. is not qualified 
 Credit recapture rules shall be specified by IRS regulations 
 Vehicle will not be qualified for the credit unless in compliance with 

the Clean Air Act.    

CREDIT FOR COMMERCIAL 
CLEAN VEHICLES (CONT.)  
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SUPPLEMENT I:
COMMUNITY PROPERTY
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COMMUNITY INCOME - Federal tax law recognizes the principle of 
community income in community property states. 

• Income from separate property during marriage is community income in 
ID, LA, TX and WI. In other community property states, income from 
separate property is not community income. Community income for 
Federal purposes is community income as defined by state law. 

COMMUNITY PROPERTY
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COMMUNITY OR SEPARATE 

• Separate Property – Owned before marriage or acquired by gift, 
bequest, devise or descent. Income would be separate income. ID, LA, 
TX and WI characterize income from separate property as community 
income. 

• Community Property – Is all property, other than separate property 
acquired after marriage.

• Personal Property acquired by a spouse while domiciled in a separate 
property state retains that character when moving to a community 
property state.

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE

• Wages - generally community while the community is in existence.

• Income Tax Withholding – Split 50-50 while the community is in 
existence. Split 50-50 when filing MFS.

• FICA Withholding – Cannot be split. Already reported to the SSA.

• Net Earnings from Self-Employment –
o SE Tax - Assessed on the spouse who earned the income.
o Income Tax – Is community income, split 50-50 between spouses.

Example: Where a married couple lives in a community property state 
and only one spouse is self-employed, that spouse must pay SE tax 
on his or her total gross SE income, less total business deductions, 
even though half of that income is attributable to the other spouse for 
income tax purposes.

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE - Continued

• Estimated Tax Payments
o Separate Returns – Separate Estimates – Get credit for their own.
o Separate Returns – Joint Estimates – Can agree to divide in any 

amounts.  If they cannot agree, then must divide in proportion to 
each spouse’s individual tax shown on their separate returns. 

Example – Joint estimated tax payments totaling $3,000. His tax 
is $4,000 and hers is $1,000.

 His share = 4,000/5,000 x 3,000 = $2,400
 Her share = 1,000/5000 x 3,000 =$ 600

• Multi-Year Compensation – Amount attributable to services while a 
resident of a non-community property state is separate income.

• Unemployment Income – Is a substitute for earnings - treated as 
community income.

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE - Continued

• Disability Income - Is a substitute for earnings - treated as community 
income.

• Dividend & Interest Income– Depends if the underlying investment 
was acquired with joint or separate funds and the domicile at the time of 
acquisition.

• SS or RR Retirement Benefits – Income to the spouse recipient.

• Pension Income - Income from qualified plan distributions can be either 
community income or separate income based upon the amount of 
separate and community income used to fund the pension account and 
the domicile at the time of the contribution. 

• IRA & SEP Accounts – Are by law separate property. As such 
contribution deductions and distribution income go to account owner.    

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE - Continued

• Lump Sum Distributions (10-Yr Averaging) – Community property 
rules disregarded.

• Partnership Income – If attributable to personal services the income 
would be community income. Otherwise, can be either community or 
separate income based upon whether the partnership is community or 
separate property. 

• Tax Exempt Income – Retains that status for both spouses, including 
the exclusion for foreign earned income. 

• Military Compensation -
o Retirement Pay – Community or separate based upon marital status 

and domicile while on active duty.
o Active Duty Pay – Earned while domiciled in a community property 

state is community income. 

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE - Continued

• Gains or Losses – Depends whether community or separate property.

• Income Derived from Capital - Depends whether community or 
separate property.

• Coverdell Distributions – By law is separate income. 

• Cancellation of Debt – Follows state law…generally personal debt is 
community and business debt depends whether debt is secured by 
community or separate property.

• Entity (Corporation) Income – Earned income portion is community, 
investment portion can be either depending upon ownership of the 
Corporation.  

• Marriage Voided – Income is not community income. 

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE - Continued

• Pre-2019 Alimony Agreements -

o Received From Former Spouse - Alimony from a previous marriage 
is treated as separate income of the spouse who receives the 
alimony.

o Paid To a Former Spouse:

 If paid from community funds each is entitled to 50% deduction. 

 If paid from separate funds of the obligor, then 100% is 
deductible by that individual. 

o Paid To a Current Spouse Before Divorce Is Final - Because of new 
alimony rules this situation is no longer encountered.

o Income from Illegal Sources– Derived by one spouse without the 
knowledge of the other is still community income.  

COMMUNITY PROPERTY
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ALLOCATIONS IN A COMMUNITY PROPERTY STATE - Continued

• Stock Options - A stock option for services rendered while a taxpayer 
was domiciled in a non-community state, and amounts, under a profit-
sharing contract, earned by the taxpayer while a resident of a non-
community state, are separate property.

• Deductions - Deductions are allocated by whether they were paid for 
with community or separate funds.

• Business & Investment Expenses - Depends upon whether the 
business or investment is community property or separate property. 

• Child Credit - Parent who claims the child as a dependent.

NOTE: The IRS requires Form 8958 to be used when allocating income of 
married spouses in a community property state who are not filing jointly.

COMMUNITY PROPERTY
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OTHER ISSUES 

• Earned Income While Living Apart - A special rule (Sec 879(a)) 
permits spouses to allocate earned income to the spouse that earned it if 
they so choose.  

• Traditional Relief from Community Property Law - When a taxpayer 
omits (does not include) an item of community income from his or her 
gross income, relief is not requested until the IRS challenges the 
omission (Reg Sec.1.66-4). Thus, there is no assurance the taxpayer will 
prevail. 

COMMUNITY PROPERTY
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OTHER ISSUES – Continued

• Equitable Relief from Community Property Law - When traditional 
relief is not available, the IRS may relieve a taxpayer of liability for any 
unpaid tax or any deficiency (or any portion of either) attributable to an 
item of community income if taking into account all the facts and 
circumstances, it's inequitable to hold the taxpayer liable.

• Disregard Community Property Rules - If a taxpayer acts as if he or 
she is solely entitled to the community income and fails to timely notify his 
or her spouse of the nature and amount of the income, IRS may deny any 
benefit of community property laws to that taxpayer. 

• Pre- and Post-Nuptial Agreements – Taxpayers can elect to opt out of 
state community property laws; income is then treated as if they were 
domiciled in a non-community property state.

COMMUNITY PROPERTY
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SUPPLEMENT II:
HOME SALE (IRC §121 EXCLUSION)
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EXCLUSION OF GAIN   

• Single Taxpayer: $250,000
o Has not excluded gain from another home in the two years prior 

to the sale. 
o The $250,000 exclusion also applies to a married individual 

where only one spouse meets the ownership and use tests.

• Married Couple:  $500,000
o Either the taxpayer or spouse meets the ownership test.
o Both the taxpayer and spouse meet the use test.  
o Neither excluded gain from another home in the two years prior to 

sale of this home.  

• Surviving Spouse:
o First two years post death: $500,000
o After that (if remains unmarried): $250,000

HOME SALE
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OWNERSHIP AND USE TESTS  

• During the 5-year period ending on the sale date…
1. Owned the home for at least 2 years (ownership test), and
2. Lived in the home as the taxpayer's main home for at least 2 

years (use test)

• Two Years - Two years is satisfied with 24 full months or 730 days. 
Months or days need not be consecutive.

• Ownership and use periods don’t have to be simultaneous

• Married Couple
o Either the taxpayer or spouse meets the ownership test.
o Both the taxpayer and spouse meet the use test.

HOME SALE

284

142



.

RENTAL CONVERTED TO A HOME

• Must still meet 2 out 5 years use and ownership tests.

• Non-qualified periods are periods of time the home was rented.  

• Gain attributable to non-qualified periods is not excludable

• Non-qualified periods do NOT include:

o Periods before January 1, 2009.

o Periods after the last date the property is used as the  principal 
residence of the taxpayer or spouse (regardless of use during that 
period), and

o Not to exceed two years that the taxpayer is temporarily absent 
by reason of a change in place of employment, health, or, to the 
extent provided in regulations, unforeseen circumstances.

HOME SALE
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RENTAL CONVERTED TO A HOME – Continued 

• Example:
o Married Couple purchased home January 1, 2008, for $400,000.
o Rented until January 1, 2013, $30,000 of depreciation claimed.
o Converted to taxpayer’s primary residence. Moved out 1/1/19.
o Sold on January 1, 2021, for $700,000.
o Owned for 13 years, used as primary residence for 6 years. 
o Non-qualified Use: 4 years (rental years but not before 2009)
o Gain = $330,000 ($700,000 – ($400,000 - $30,000 depreciation))
o Gain less depreciation is: $300,000 (Depreciation recapture not 

excludable)
o Non-qualified percentage: 4/13 = .307692 Rounded up to 30.8% 
o Gain from non-qualified period is $92,400 (30.8% of $300,000) 
o Gain subject to exclusion: $207,600 ($300,000 - $92,400)
o Sec 121 exclusion is limited to $207,600. 

HOME SALE
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HOME ACQUIRED VIA 1031 EXCHANGE

• Where a taxpayer exchanges a rental property for a home that they 
then occupy as their primary residence, Sec 121 qualification 
changes: 

o The ownership test period increases to 5 years from 2 years, and  
o The use period remains at 2 years. 

• However if it is rented for a period after the exchange, then both the 5-
year ownership and the non-qualified use provisions will apply.  

• Do remember that a 1031 exchange only applies to business and 
investment property. So immediately occupying the home after the 
exchange would invalidate the 1031 exchange.  

• Most tax courts seem to agree the replacement property needs to be 
used for business or investment for a period of at least 2 years.       

HOME SALE
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INHERITED HOME 

Basis – The basis of an inherited home is generally the FMV of the 
home at the date of decedent’s death. 

Appraisal – If sold almost immediately to an unrelated party, the basis 
can generally be justified to be the sales price. Otherwise, a certified 
appraisal is appropriate. 

Gain/Loss – A sale of an inherited home rarely results in a gain because 
(1) sales price and basis generally are either the same or nearly the 
same and (2) sales expenses will often cause a loss. 

Beneficiary Loss on Sale – Losses are not allowed on personal use 
property. However, if sold immediately it would be difficult to take the 
position that an inherited home was held for investment use resulting in 
a reportable loss. But there are court cases where the beneficiaries were 
allowed a loss even where the home was immediately sold.

HOME SALE
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EXCEPTIONS TO USE TEST

• Individuals with a Disability – An exception to the use test applies if, 
during the 5-year period before the sale of the home the taxpayer:

o Becomes physically or mentally unable to care for themselves, 
and

o Owned & lived in the home as their main home for at least 1 year.

• Under this exception, the taxpayer is considered to have lived in the 
home during any time that they owned the home and live in a licensed 
facility (including a nursing home). Living with a friend or relative in 
their home won’t qualify.

• A taxpayer meeting this exception still must meet the ownership test. 

• Temporary Absence – Short temporary absences, such as for 
vacation or other seasonal absence (even though accompanied with 
rental of the residence), are counted as periods of use.

HOME SALE
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EXCEPTIONS TO USE TEST - Continued

• Home Used as Rental After Home Use – Where an individual uses a 
home and then subsequently rents it before sale, the sale will still 
qualify for the Sec 121 exclusion if the individual meets the ownership 
and use periods.  

• Depreciation – Of course any gain attributed to depreciation cannot 
be excluded by Sec 121. 

• CAUTION – This does not apply if the rental period occurs before the 
use as the taxpayer’s primary residence. If that occurs, then the non-
qualified use provisions apply as previously discussed.    

HOME SALE
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ONE-SALE-EVERY-TWO-YEARS LIMIT

• Marital Issue – One Spouse Violates the One-Sale-Every-Two-
Years Rule - If a single taxpayer who is eligible for an exclusion 
marries someone who has used the exclusion within the two years 
before the marriage, the newly-married taxpayer is allowed a 
maximum exclusion of $250,000. 

• Marital Issue – Both Spouses Qualify With Separate Residences -
This rule limiting the exclusion doesn’t prevent a husband and wife 
filing jointly from each excluding up to $250,000 of gain on the sale or 
exchange of each spouse’s principal residence provided that each 
spouse would be permitted to exclude up to $250,000 of gain if they 
filed separate returns.

HOME SALE

291

.

REDUCED EXCLUSION

• A reduced exclusion applies if any of the following are true:
o Taxpayer did not meet the ownership and use tests, or  
o Exclusion would have been disallowed because taxpayer sold 

more than one home during the two-year period…

• Due to: 
o A change in health (includes family members, co-owner of the 

home, and people that live in the home), 
o A change of place of employment (includes taxpayer, spouse, co-

owner of the home, and people that live in the home…see text for 
details), or

o Unforeseen circumstances as defined by the regs.  

HOME SALE
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SUPPLEMENT III:
CHARITABLE CONTRIBUTION SUBSTANTIATION RULES
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SUBSTANTIATION RULES 

• Cash Contributions – Must document in one of the following ways:
1) A bank record that shows the name of the qualified organization, 

the date of the contribution, and the amount. May include:
o A canceled check,
o A bank or credit union statement, or
o A credit card statement.

2) A receipt showing the charity’s name, date and amount.
3) Payroll deduction documented with a:  

o Pay stub, W-2, or other document furnished by the employer 
that shows the date and amount of the contribution, AND

o A pledge card or other document prepared by the charity that 
includes its name. If the employer withheld $250 or more from 
a single paycheck, the pledge card or other document must 
state that the organization does not provide goods or services 
in return for any payroll contribution.  

CHARITABLE CONTRIBUTIONS 
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SUBSTANTIATION RULES – Continued 

• Cash Contributions - $250 or more must have a written 
acknowledgment that includes the following details:

o The amount of cash contributed;
o Whether the taxpayer received goods or services (other than 

certain token items and membership benefits) as a result of the 
contribution.

o Description and good faith estimated value of any goods or 
services that were provided, and

o A statement that the only benefit received was an intangible 
religious benefit, if that was the case.

• The cash substantiation rules apply to itemizers claiming cash 
contributions on Sch A and to non-itemizers deducting cash 
contributions directly on Form 1040 (2020 and 2021)!

CHARITABLE CONTRIBUTIONS
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SUBSTANTIATION RULES – Continued 

• Non-Cash Contributions 
o Less than $250  

1) Receipt from the charity (not required if impractical to get 
one, for example, if the property was left at a charity’s 
unattended drop site)

2) The name of the charitable organization,
3) The date and location of the charitable contribution, and
4) A reasonably detailed description of the property.

Note – Items 2, 3 and 4 must still be documented even if there is no 
receipt from the charity.  

CHARITABLE CONTRIBUTIONS
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SUBSTANTIATION RULES – Continued 

• Non-Cash Contributions 
• $250 but not more than $500

o Must have a written acknowledgement. 

o If multiple gifts, one for each or one for all. 

o A reasonably detailed description of the property.

o Whether the taxpayer received goods or services (other than 
certain token items and membership benefits) as a result of 
the contribution.

o Description and good faith estimated value of any goods or 
services that were provided.

Note: Doorknob hangers are insufficient proof.

CHARITABLE CONTRIBUTIONS
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SUBSTANTIATION RULES – Continued 

• Non-Cash Contributions 
o Over $500 but not more than $5,000
o Same requirement as for contributions of at least $250 but not 

more than $500, PLUS:
• How the property was obtained. 
• The approximate date it was obtained or, if created, produced, 

or manufactured by the taxpayer.
• The approximate date it was substantially completed.
• The cost or adjusted basis

Mandatory if held less than 12 months 
Does not apply to publicly traded securities. 
 If unable to provide information on either date or the cost 

basis, and there is reasonable cause, attach an 
explanation.

CHARITABLE CONTRIBUTIONS
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SUBSTANTIATION RULES – Continued 

• Non-Cash Contributions    

• Over $5,000 - If the taxpayer claims a deduction of over $5,000 for a 
contribution of one item or a group of similar items, an acknowledgment 
is required. 

o A qualified written appraisal is required (appraisal fees are not 
deductible). Must be attached to deduction year return and all 
carryover years. 
 Appraisal not required for publicly traded securities.

o When the contribution exceeds $5,000 for one item, Section B of 
Form 8283 must be completed for each item or group of items for 
which the taxpayer claimed a deduction of over $5,000. 

o The 8283 may not satisfy all the substantiation requirements; refer 
to contributions over $500 but not over $5,000.   

o Publicly traded securities are reported in Section A of the 8283.
o Additional details in text.

CHARITABLE CONTRIBUTIONS
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Contact 
Information

Werner‐Rocca Seminars, Ltd.

(215) 545‐4181

www.werner‐rocca.com

Email: art.werner@werner‐rocca.com

Follow us on Twitter @ILectureCPAs or 
@WernerRocca
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