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Topics Discussed



 At 4:00PM on September 15, the NYS Tax Department issued N-21-3 (https://www.tax.ny.gov/pdf/notices/n21-3.pdf) that extends all filing 
deadlines from 9/15/21 up to and including 10/2/21 to 12/14/21.

 Extended partnership (IT-204) and fiduciary (IT-205) returns are now due 12/14/21.

 Thanks for the heads up late on the day the returns were due! 

 As if that wasn’t bad enough, on October 12, 2021, three days before the deadline, the NYS Tax Department issued N-21-5 
(https://www.tax.ny.gov/pdf/notices/n21-5.pdf) extending the filing deadline for personal income tax, corporate taxes, and any other taxes 
administered by the Tax Department from October 15, 2021 to January 3, 2022.  

 But not PTET election.

 The relief is predicated on being impacted by Ida, though this is broadly defined in the Notice.  

 It is important to note that the Notice also extends other deadlines including credit or refund deadlines, and perhaps most important, 
assessment deadlines.  

 Deadlines for NYC Taxes (BCT, GCT, UBT, etc.) have also been extended to December 14, 2021.  See: 
https://www1.nyc.gov/assets/finance/downloads/pdf/fm/2021/penalty-relief-for-victims-of-hurricane-ida.pdf.  
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Ida Extension

Now for the Budget
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Turns Out this Wasn’t a Joke...



Or this….
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Keep in Mind…

Note:  According to Bloomberg News, 38,700 people paid 42% of NYC income tax.



On April 7, 2021, the Legislature passed and sent to the Governor 
the bills constituting the 2021-22 budget legislation (the “Budget” - A. 
3009-C/S. 2509-C)

 Pent-up spending demand, the COVID pandemic, one-party control 
of the Senate and Assembly, and a fiscally-conservative Executive 
perceived as politically weakened, resulted in lawmakers muzzling 
spending restraint, at least for the next few years.

 It’s tough to raise spending and not raise additional revenue to pay 
for the new expenditures, so there are also numerous revenue 
raising provisions.
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2021 NYS Budget Overview

 The Budget abolishes and replaces NY’s former highest rate (8.82%) with three new graduated rates of:

 9.65% (for married-filing-joint-return incomes over $2,155,350, but not over $5 million), 
 10.3% (for incomes over $5 million, but not over $25 million), and 
 10.9% (for incomes over $25 million). 

 The 9.65% rate kicks in at a lower income for heads-of-households and separate filers, but the 10.35% and 10.9% rates are 
triggered at the same over-$5 million and over-$25 million hurdles for all taxpayers. The tax bracket benefit is phased out as 
income increases and is completely gone once taxpayers earn $50,000 more than the threshold amounts for the new tax 
brackets. So a taxpayer who earns $25,050,000 will pay an extra $521,400 in New York taxes compared to last year. The 
Budget increases the income tax rates on super-earners with income over $25 million from 8.82% to 10.9%. That’s more 
than a 20% increase in the rate. This also puts New York City taxpayers in this bracket in the unenviable position of paying 
the highest combined state and local taxes in the country.

 The new rates are effective as of 1/1/2021, and prevail through 2027. In 2028, the rates will allegedly revert to the pre-2021 
schedule. 

 On 4/19/21, Gov. Cuomo announced tax cuts for middle-class New Yorkers.  

 Households making $43,000-$161,000 and individuals making $20,000-$80,000 will have their tax rate lowered from 6.09% to 5.97%. 

 For households making $160,000-$323,000 and individuals making $80,000-$215,000, the tax rate will be lowered from 6.41% to 6.33%.
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New “Temporary” Rates 



 On October 21, New York joined the ranks of states mandating that certain employers either offer a 
qualified retirement plan or join a state-facilitated retirement savings program. Earlier this year, NYC 
became just the second city to enact a mandatory auto-IRA law.

 This Secure Choice Savings plan applies to for-profit and non-profit employers in New York state 
that meet the following requirements:

1. the employer had at all times during the previous calendar year at least ten employees in the state,

2. the employer has been in business for at least two years, and

3. the employer does not offer a “qualified retirement plan” such as a 401(k) or 403(b) (though  the definition includes other 
types of retirement plans too).

 All three of these requirements have to be met in order for an employer’s participation in the 
program to be mandatory.

 The legislation became effective immediately, but it calls for enrollment of employees to begin no 
later than December 31, 2021.  Additionally, participating employers must setup their payroll deposit 
arrangements within 9 months of the program opening for enrollment.  However, the New York 
Secure Choice Savings Program Board may delay implementation of the program by up to 12 
months if they determine it is necessary.  All of this is to say that it’s currently unclear exactly when 
employers will have to enter the program. 
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New Mandatory Auto-IRA Law

 What must participating employers do? 

 A participating employer’s duties under the program are designed to be purely 
administrative. As such, participating employers must:

1. set up a payroll deposit retirement savings arrangement,
2. automatically enroll each employee who does not opt out of the program,
3. withhold and remit employee contributions to the program, and
4. disseminate the state’s employee informational materials.

 This program is designed with the intention of not creating an employer-
sponsored retirement plan subject to ERISA.

 The legislation itself does not identify a penalty for noncompliance.  Nonetheless, 
regulations will be issued to implement this program and it is likely these 
regulations will address penalties for noncompliance.  So, stay tuned. 

 For more information: https://www.hodgsonruss.com/newsroom-publications-
13585.html. 
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New Mandatory Auto-IRA Law



 TCJA – SALT Cap

 SALT deduction for individuals temporarily limited to an aggregate 
deduction of $10,000 ($5,000 for a married taxpayer filing a separate 
return).

 Applies to tax years beginning after December 31, 2017 and before 
January 1, 2026. 

 Is this here to stay?  
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Pass-Through Entity Tax - Background

Biden’s Fiscal Year 2022 Budget 

 In November of 2021, the U.S. House of Representatives 
passed Biden’s Build Back Better Act which increased the SALT 
deduction to $80,000.

 The New York Congressional delegation penned a letter to 
Speaker Pelosi and Leader Hoyer threatening to oppose future 
tax legislation that does not fully repeal the SALT Cap. 
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Pass-Through Entity Tax – Background 
(cont.)



 Policy Behind the SALT Cap

 The SALT Cap helped fund other provisions within the TCJA. 

 Repealing the SALT Cap would significantly reduce federal 
revenues, and some policymakers have suggested offsets to reduce 
this effect.

Overall, an uncapped SALT deduction benefits high-income 
taxpayers, in high-tax states. 

 So what to do about it??
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Pass-Through Entity Tax – Background 
(cont.)

 Passed as part of the 2021-2022 budget legislation in April, 2021, 
applicable to the 2021 tax year

 Elective regime applicable to any pass-through entity other than single-
member LLCs/DREs

 Election is irrevocable for the year it is made

 Different regime for partnerships/LLCs and for S corporations

 No combined returns (even for multi-tier partnerships)

 Tax rate mirrors PIT rates
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NY’s Pass-Through Entity Tax



Calculating The NY PTE Tax

Partnerships calculate tax on the NY-source distributive share 
of income of nonresident individual partners (including trusts) + 
the distributive share of all income received by resident 
individual partners 

 The distributive share of income received by corporate partners is not 
subject to PTE tax

S corporations calculate tax only on the NY-source income of 
individual partners
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NY’s Pass-Through Entity Tax (cont.)

Calculating The NY PTE Tax

Partners and shareholders get a dollar-for-dollar credit for their 
share of PTE taxes on their NY personal income tax return 

Must addback amount of the credit into income

Beginning in 2021, NY residents are able to take a credit for 
PTE taxes paid on “substantially similar” PTE taxes
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NY’s Pass-Through Entity Tax (cont.)



 A Few Words On NYC’s PTE Regime

 NYC has taxed pass-through entities for decades (UBT established in 1966)

 Partnerships, LLCs, DREs, and sole proprietorships doing business in NYC taxed 
subject to Unincorporated Business Tax


 Rate is 4%

 Single factor, receipts only allocation

 Federal S corporations subject to General Corporation Tax 

 NYC does not recognize the federal S election
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NY’s Pass-Through Entity Tax (cont.)
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Pass-Through Entity Tax Overview



 The Problem with Resident Credits

 It’s not automatic that a partner/shareholder in another state can get a credit for PTE
taxes paid

 For individuals, there are 2 basic models of resident credits:

 Most common – Credit allowed for tax paid to other state on income sourced to that state, typically 
based on the home state’s allocation rules (i.e. if we would tax a nonresident on the income, we will 
give the resident credit on taxes paid to the other state on that income)

 E.g., New York, Rhode Island, Connecticut

 Less common – Credit allowed for tax paid to other state on income not sourced to the home state 
(intangible income)

 E.g., New Jersey (for now!)
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Pass-Through Entity Tax

 The Problem with Resident Credits

Most resident credit states require that the taxpayer claiming the 
credit have paid the tax to the other jurisdiction

 If tax is paid by the PTE, the individual is not the same taxpayer

 States with PTE taxes generally permit a credit for PTE taxes paid in 
other state jurisdictions, but may not permit a credit for local PTE
taxes.

 NJ, even prior to the BAIT, permitted a credit for PTE taxes, even 
local PTE taxes, like NYC UBT
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Pass-Through Entity Tax (cont.)
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Pass-Through Entity Tax

States with Pass-Through Entity Taxes
Alabama Massachusetts (Not listed by NY)

Arkansas Minnesota 

Arizona New Jersey

California New York

Connecticut Oklahoma

Idaho Oregon

Georgia Rhode Island

Illinois South Carolina

Louisiana Wisconsin

Maryland

 New York finally issues guidance (but not the credit claim form)
 See: TSB-M-21(1)I (Aug. 25, 2021) – available at: 

https://www.tax.ny.gov/pdf/memos/ptet/m21-1c-1i.pdf

 Some interesting points:

1. Only “authorized persons” of the entity can make the election (not the entity’s tax 
professionals)

2. An electing entity must file an annual PTET return using the online return 
application to report the information required under Article 24-A for the 
PTETtaxable year.

3. A fiscal-year taxpayer does not recompute its income on a calendar-year basis. 
Instead, its PTE taxable income must be computed for the fiscal year that ends 
within the PTET calendar year.

4. The electing entity must provide sufficient information on its return to identify all 
PTET credit-eligible taxpayers and their credit amounts

5. Eligible taxpayers that receive a PTET credit from an electing entity may claim 
the credit on Form IT-653, Pass-Through Entity Tax Credit, and attach it to their 
New York State personal income tax return.
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Pass-Through Entity Tax (cont.)



 Some more interesting points from TSB-M-21(1)(I):

1. A partner, member or shareholder that is not subject to tax under Article 
22, including but not limited to a corporate partner, is not eligible for the 
PTET credit. Additionally, a partner that is itself a partnership is not 
eligible for the PTET credit.

2. Each eligible taxpayer’s PTET credit is equal to the taxpayer’s direct 
share of PTET that was reported by the electing entity on the entity’s 
PTET annual return. If a taxpayer receives more than one PTET credit, 
the credits will be aggregated on the taxpayer’s personal income tax 
return. 

3. If the amount of the PTET credit allowable for any taxable year exceeds 
the taxpayer’s tax due for the year, the excess will be treated as an 
overpayment, to be credited or refunded without interest.

4. Eligible taxpayers allowed a PTET credit must file an individual personal 
income tax return to claim the credit. The PTET credit may not be 
claimed on Form IT-203-GR, Group Return for Nonresident Partners, or 
Form IT-203-S, Group Return for Nonresident Shareholders of New York 
S Corporations
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Pass-Through Entity Tax (cont.)

Some more interesting points from TSB-M-21(1)(I):

1. For tax years beginning on or after January 1, 2021, resident 
partners, members, or shareholders will be allowed a resident tax 
credit against their New York State personal income tax for any 
pass-through entity tax imposed by another state, local government, 
or the District of Columbia, that is substantially similar to the PTET
imposed under Article 24-A paid by a partnership or New York S 
corporation to another jurisdiction. 

2. In the case of taxes paid by an S corporation, the S corporation 
must be treated as a New York S corporation. An ineligible S 
corporation will be deemed to have met this requirement to the 
extent it is treated as a New York S corporation for purposes of 
computing the New York adjusted gross income of the resident 
shareholder.

3. A list of substantially similar taxes that qualify for the resident tax 
credit will be posted on the Tax Department’s  website.
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Pass-Through Entity Tax (cont.)



Some more interesting points from TSB-M-21(1)(I):

1. For tax years beginning prior to January 1, 2021, a shareholder of a 
subchapter S corporation or a partner in a partnership is not allowed 
a resident tax credit for any tax imposed upon or payable by the S 
corporation or partnership to another state, local government, or the 
District of Columbia, even if the tax is substantially similar to New 
York’s PTET. 

2. However, a shareholder or partner is allowed a resident tax credit if 
the taxes are calculated on the income of the S corporation or 
partnership, but are imposed upon and payable by the shareholder 
or partner.

3. See also:  https://www.tax.ny.gov/bus/ptet/.  
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Pass-Through Entity Tax (cont.)

 Here’s an example:  Assume a taxpayer with $500,000 of partnership income (entity with over $25 million net 
income)
 Personal estimate taxes paid (6.85%) - $34,250
 Share of NY PTET (10.9%) - $54,500
 Total prepayment - $88,750.

 Actual NY tax due - $34,250 - $88,750 (total amount prepaid) = ($54,500 refund)
 Federal tax impact

 Income- $500,000
 less deduction for PTET ($54,500)
 Taxable income - $445,500
 Savings @ 37% = $20,165

 Taxable overpayment         
$54,500
- $34,250
$20,250 

 Federal tax on that amount = $7,492.50
 Net FIT savings $20,165 - $7,492.50 = $12,672.50
 If the SALT limitation did not exist = $34,250 – actual NYS tax at 37% = $12,672.50 – savings.  So it all works 

out.
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Pass-Through Entity Tax (cont.)



 This was a bit of a surprise as these changes were not part of the 
Governor’s executive budget proposal.  

 The Budget increases the corporate income tax rate from 6.5% to 
7.25% for the 2021-2023 tax years. 

 The rate increase applies only to corporate taxpayers with more than 
$5 million of taxable income.

 The Budget also reinstates the capital base tax for non-
manufacturing corporations at a rate of 0.1875%. This reinstatement 
also terminates after the 2023 tax year.
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Corporate Income Tax Changes

 Under the federal Opportunity Zones Program, taxpayers may 
defer—and sometimes avoid—tax on current gains if those gains are 
reinvested in Qualified Opportunity Funds.

 Beginning with the 2021 tax year, the Budget requires an add-back 
modification for gains deferred under the Opportunity Zones 
Program in the year of the deferral. 

 To the extent federally-deferred-gains-not-deferred-for-New-York-
purposes are recognized for federal tax purposes in subsequent 
years, New York will permit a subtraction modification.

 But 1031 transactions have not seen a similar “fix”….
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Changes to Opportunity Zones



 The Budget provides an extension of the real property tax 
exemption for most renewable energy facilities to those built 
prior to January 1, 2030. 

Prior law would have excluded facilities built after January 1, 
2025. 

 The Budget also requires the Tax Department to develop and 
publish a uniform valuation approach for such facilities using the 
discounted cash flow method.
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Real Property Exemption for 
Renewable Energy Projects Extended

 The Budget enacts a new credit for individuals with qualified 
adjusted gross incomes ("QAGI") of less than $250,000 if New 
York real property taxes on their New York principal residence 
exceed 6% of QAGI. 

 The credit is based on the real property tax paid in excess of 
the 6% floor, and the rate of credit is determined on a sliding 
scale that decreases from 14% to 0% as QAGI increases from 
$75,000 to $250,000.

Credit cannot exceed $350.  Nor can it be less than $250.
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Real Property Tax Relief Credit



 The Budget prohibits grantors from transferring RETT
responsibility to grantees other than through a written 
agreement. 

Moreover, grantees who pay the tax in the absence of a written 
agreement are now permitted to bring an action against the 
grantors for reimbursement of the RETT the grantee pays. 

Various other technical amendments were also made.
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Real Estate Transfer Tax ("RETT") 
Amendments:

 The Budget creates a trio of incentives to jump-start the economy as soon as the pandemic is in the 
rearview mirror. 

1. A Small Business Recovery Grant Program ($800 million in funding): applicable if 100 or fewer employees; 
must have been in operation prior to 3/1/19; experienced reduced revenues in 2020 compared to 2019; did not 
qualify for assistance in excess of $250,000 of PPP.  Eligible costs include payroll, rent/mortgage, real property 
taxes, utility costs, COVID related PPEs or other equipment, and others. There is no cap on entity-specific 
grants.  

2. Restaurant Return-to-Work Tax Credit: Eligible businesses can claim a $5,000 credit for each full-time 
equivalent net employee increase (limited to $50,000 in total tax credits). A "net employee increase" is defined 
as "an increase of at least one full-time equivalent employee between the average starting full-time 
employment, and the average ending full-time employment of a business entity."

3. NYC Musical and Theatrical Production Eligible musical and theatrical production companies can claim a credit 
that is the product of 25% and the sum of qualifying production expenditures paid for during the credit period. 
The credit cannot exceed $3 million per qualifying New York City musical and theatrical production for first 
performances during the first year applications are accepted. The credit cap is reduced to $1.5 million, if the 
first performance is in the second year applications are accepted. The credit is permitted for taxable years 
beginning on or after January 1, 2021, through December 31, 2023.

 The credits have limited appropriations, and allocations of the credit must be applied for – so apply 
early! 
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Pandemic Recovery and Restart Program



 The Budget extended, modified and/or enhanced the following 
credits/exemptions: 

1. extends the Brownfield tangible property tax credit for two years for certain qualified 
sites;

2. adds up to a 5% Excelsior investment tax credit for a qualified investment in childcare 
services, and up to a 6% credit for net new childcare services expenditures;

3. extends the empire state film production and empire state film post production tax 
credits to 2026 and adds additional counties as eligible sites;

4. extends the credit and exemptions for alternative fuels for five years to September 1, 
2026;

5. extends the eligibility for a farm employee tax credit to January 1, 2025;
6. extends the musical and theatrical production tax credit to January 1, 2026;
7. extends the Hire-A-Vet credit to 2023;
8. extends the Economic Transformation and Facility Redevelopment Program tax credit 

to December 31, 2026; and
9. permits 150% of the credit allowed for qualifying small projects rehabilitating certified 

historic structures.
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Tax Credit Extensions/Modifications

 The Budget protects New York businesses claiming certain tax credits and 
incentives requiring a minimum level of New York employment against claw-backs 
merely because New York-based employees may have worked from a non-New 
York location during the pandemic.

 Note that the Budget doesn’t address the personal income tax consequences of 
remote work.  But the Department previously addressed this issue in an FAQ 
published on its website: 

 https://www.tax.ny.gov/pit/file/nonresident-faqs.htm#telecommuting. 

 Short answer: nonresidents who normally work for NY employers but worked from a 
location outside NYS (usually home) during the pandemic generally must still pay 
tax to NYS on those wages earned while working outside the state.  This can lead to 
double tax.  We do a deep dive on this issue later – stay tuned….
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Employees Working Outside of 
New York Due to COVID



 The Budget increases penalties to $100 per employee for 
incomplete or incorrect employee withholding information, 
applicable to returns filed on or after June 1, 2021. 

 The law also provides the Commissioner with authority to waive 
interest on the underpayment of taxes relating to insufficient 
withholding of tax on unemployment compensation for the 2020 
tax year.
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Withholding Penalties and Interest

 A provision allowing the Tax Department to appeal adverse Tax Appeals Tribunal decisions

 A provision requiring all Federal S-corporations doing business in New York to also be treated as S-
corporations for New York tax purposes

 A provision permitting the Tax Department to extend the period of time for which it was not required 
to accrue and pay interest on big (>$100,000) refund claims

 A tax on VRBO-type rentals, including a requirement for marketplace-provider collection

 An increase in the estate tax rate

 A pied-à-terre real property tax on non-primary residences in New York City.  

 Delay of “Middle Class PIT Cuts”
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What Didn’t Pass?



 Marijuana Regulation and Taxation Act: Cannabis is legal in NYS. Adults over 21 are now allowed to 
possess up to three ounces of cannabis for recreational purposes or 24 grams of concentrated 
forms of the drug, such as oils. The law also allows for the growth of up to six plants at home.

 New Yorkers are permitted to smoke cannabis in public wherever smoking tobacco is allowed, 
though localities and a new state agency could create regulations to more strictly control smoking 
cannabis in public. Smoking cannabis, however, is not permitted in schools, workplaces, or inside a 
car.

 Under the new law, the records of people who have been convicted on cannabis-related charges 
that are no longer criminalized will be expunged. 

 An estimate from the Governor’s office predicts annual tax revenues from legal cannabis sales 
could bring in $350 million a year and 60,000 jobs to the state when the industry is fully established.

 So what are those taxes….
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Legalized and Taxed Marijuana 

 Legalization of the plant is effective immediately but legal recreational sales are 
not expected to begin for one or two years. Governor Cuomo said he expects the 
sector to be up and running in 2022.  

 New “distributor” tax based on THC level:
a) Cannabis Flower: 0.5 cent per milligram of total THC
b) Cannabis Concentrate: 0.8 cent per milligram of total THC
c) Cannabis Edible Product: 3.0 cent per milligram of total THC

 New taxes on retailer (not customer):
a) 9% state excise tax on retail price of cannabis goods sold by retailers to customers
b) 4% local excise tax on retail price of cannabis goods sold by retailers to customers

 There is a sales tax exemption so sales of cannabis will not be subject to the 
state’s sales tax, though returns for the cannabis tax follow the quarterly sales tax 
return deadlines/dates and must be filed electronically.  
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Legalized and Taxed Marijuana (cont.)



 The Office of Cannabis Management (“OCM”) will be charged 
with enforcing a comprehensive regulatory framework 
governing medical and adult-use cannabinoid hemp. It will be 
governed by a five-member board, with three members 
appointed by the Governor and one appointment by each 
house. 

OCM will be an independent office operating as part of the New 
York State Liquor Authority.
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Legalized and Taxed Marijuana (cont.) 

 Federal economic impact payments (individual stimulus relief) are not taxed federally or by NYS.  

 The CARES Act waived required minimum distributions (RMDs) for retirement plans for the 2020 tax year.  New York 
State follows the federal treatment of RMDs. This includes the waiver of RMDs for tax year 2020 and the extended 
rollover period.

 The federal CARES Act allows coronavirus-related distributions from an eligible retirement plan to be included in 
income over a three-year period. New York State follows the federal treatment. The income will be included in New York 
adjusted gross income in the same year it is included in federal adjusted gross income.

 New York State follows the federal treatment of forgiven PPP loans for both personal income and corporation taxes. If 
the forgiven loan is excluded from federal income, it is also excluded from New York income.

 New York State follows the federal treatment for expenses associated with PPP loans for both personal income and 
corporation taxes. If the expenses related to the forgiven loan are deducted in computing federal income, these 
deductions are automatically excluded from New York income.

 New York State does not follow the CARES Act changes to NOLs. New York State personal income taxpayers must 
recompute their federal NOL deduction using the rules in place prior to any CARES Act or subsequent federal changes. 
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CARES Act Questions



 The federal CARES Act made changes to depreciation of qualified improvement property (“QIP”). New York State personal income tax does not conform to the 
federal changes to QIP depreciation.  For tax year 2019 and earlier, New York State personal income tax returns must be prepared using information from the 
federal income tax returns the IRS made available prior to March 1, 2020. For tax year 2020, the differences in New York State and federal treatment should be 
reported using Form IT-558, New York State Adjustments due to Decoupling from the IRC.

 New York State corporation tax generally follows the federal treatment of QIP depreciation. However, if a federal special depreciation deduction allowed under IRC 
§ 168(k) for QIP (or any other qualified property) was claimed, Form CT-399,  Depreciation Adjustment Schedule , must be filed to compute the New York State 
depreciation deduction without regard to IRC § 168(k). 

 The federal CARES Act allows taxpayers that claim the standard deduction to take up to a $300 above-the-line deduction for charitable contributions. New York 
State does not follow this CARES Act provision. If a taxpayer claims the deduction on their federal return, they must add it back using Form IT-558, New York State 
Adjustments due to Decoupling from the IRC.

 The Consolidated Appropriations Act, 2021, clarifies the tax treatment of certain loan forgiveness and other business financial assistance under the CARES Act 
(such as emergency EIDL grants and SBA debt relief). New York State follows the federal tax treatment resulting from these provisions in the federal Consolidated 
Appropriations Act, 2021, and they will automatically be reflected in the New York State income tax computation. Therefore, no adjustments to federal adjusted 
gross income will be required on the New York State income tax return.

 The federal American Rescue Plan Act of 2021 includes a provision that allows individuals to exclude up to $10,200 of unemployment compensation from federal 
tax. Under longstanding New York State law, unemployment compensation is subject to tax, which means you should report the full amount of unemployment 
compensation on your New York State personal income tax return. If you exclude unemployment compensation on your federal return, as allowed under the 
American Rescue Plan Act of 2021, you must add back the excluded unemployment compensation on your New York State return using  IT-558, New York State 
Adjustments due to Decoupling from the IRC.
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CARES Act Questions (cont.)

Residency Issues

COVID-Related Issues



 Due to travel restrictions and “stay-at-home” orders, you 
might be spending more time in a particular State than 
anticipated.

 Or you may have decided upon a whole different plan for 
your life.  

 How does this impact the two main residency tests:
1. Domicile

2. Statutory Residency

 Importance of Residency Status
 Residents: taxed on ONE thing………
 Nonresidents: taxed on NY source income only
 NYC income tax: only imposed on City residents (all 

or nothing)
 Estate Tax Issues
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Residency Issues:  The Hills are Closed!
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Tri-State Estate Planning
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Residency Audits – How they find you!

Year of residency 
change — almost 
automatic

Substantial 
difference between 
federal and state 
income

Answer to “living 
quarters” 
question

Number of days 
in NY on return

NY addresses 
reported on a 
Form 1099 or 
K-1

Cross-check with 
real property 
records

Any STAR or 
NYC parking 
exemptions

Past audit history

All press is not 
good press

Audits of related 
parties, partners, 
etc.

Unhappy 
ex-spouse

Whistleblower

Residency Basics

 The Two Residency Tests (in most states)

1. Domicile
 One permanent, primary home. 
 The “Leave and Land” Rule
 Burden of proof on you (clear and convincing)
 People generally don’t change their permanent home lightly/often
 Looking for a “Lifestyle Change” (e.g. retirement, huge change in time patterns, 

upsizing/downsizing, health issues) 
 The 5 Factors

2. “Statutory” Residency
 183 days + a Permanent Place of Abode.
 A minute in the state counts as a day in state.  
 Few exceptions to day count rules.
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 People. Are. Moving.
 Can NY, NJ, CT, etc. chase everybody?

 NYC: nobody’s here for more than 183 days in 2020!
 But is that enough?
 Residency is not just “6 months-and-a-day”

 CT/NY/NJ generally: will the move be permanent?
 The “Leave and Land” Rule is Key: must “stick the landing”
 20/20 hindsight on 2020 Moves: Residency Audit will occur in 2022 or 2023. 

 No easing of day-counting rules because of Covid-19 travel restrictions or 
quarantine rules
 Watch out for problems in vacation home states

Key Residency Considerations: COVID-19
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Statutory Residency/Presumptons
State Presumption/Rule

Alabama Either maintain a place of abode in-state or spend more than a total of seven months in the year within Alabama - presumed to be residents. 

Arkansas Maintains a permanent place of abode within Arkansas and spends in the aggregate more than six months of the year

Arizona Spends in the aggregate more than 9 months of the taxable year in Arizona is presumed to be a resident

California Spends in the aggregate more than 9 months of the taxable year in California is presumed to be a resident

Colorado Maintains a permanent place of abode within Colorado and who spends in the aggregate more than six months of the taxable year in Colorado

Connecticut Maintains a permanent place of abode in the state and is in the state for an aggregate of more than 183 days during the taxable year. 

D.C. Maintains a place of abode within the District for an aggregate of 183 days or more during the taxable yea

Delaware Maintains a place of abode in Delaware and spends in the aggregate more than 183 days of the tax year in Delaware

Georgia Residing within Georgia for 183 days or part-days, in the aggregate, of the immediately preceding 365 day period.

Hawaii Persons who spend more than 200 days of the tax year in Hawaii are presumed to be residents

Iowa Presumption applies if an individual maintains a place of abode in Iowa and spends more than 183 days of the tax year in Iowa

Idaho Maintain a place of abode in Idaho for the entire tax year and spend more than 270 days of the tax year in Idaho – some safe harbors available

Illinois Prior year resident presumed to be a resident if present in Illinois more days than in any other state during year 

Indiana Maintains a permanent place of residence in Indiana and spends more than 183 days of the taxable year within Indiana

Kansas Spends an aggregate amount of more than six months of a taxable year within Kansas in the absence of proof to the contrary.

Kentucky Spends, in the aggregate, more than 183 days of the tax year in the state and who maintains a place of abode in the state during that period

Louisiana Maintains a permanent place of abode within the state or who spends in the aggregate more than six months of the taxable year within the state

Massachusetts Maintains a permanent place of abode in Massachusetts and spends more than 183 days of the taxable year in Massachusetts

Maryland For more than six months of the taxable year, maintained a place of abode in Maryland.

Maine Maintains a permanent place of abode in Maine and spends in the aggregate more than 183 days of the taxable year in Maine

Michigan Deemed a resident if lives in the state at least 183 days during the tax year or more than half the days during a tax year of less than 12 months. 
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Statutory Residency/Presumptons (cont.)
State Presumption/Rule

Minnesota Spends at least 183 days in Minnesota and the taxpayer or spouse own, rent, maintain, or occupy a residence in Minnesota

Missouri Maintain a permanent place of abode in-state and spend more than 183 days of the taxable period in Missouri.

Mississippi
Individuals who maintain homes, apartments, or other places of abodes in Mississippi or who meet the requirements of a Mississippi voter or enjoy a Mississippi 
homestead exemption are legal Mississippi residents

Montana Maintaining a “permanent place of abode,” in Montana and not establishing residency elsewhere.

North Carolina In the absence of convincing proof to the contrary, being present within the state for more than 183 days of an income year constitutes residence.

North Dakota Maintains a permanent place of abode within the state and spends more than seven months (210 days) of the year within the state 

Nebraska For an aggregate of more than 6 months, both maintains a permanent place of abode within Nebraska and is present in Nebraska 

New Jersey Maintains a permanent place of abode in the state and spends in the aggregate more than 183 days of the taxable year in this State

New Mexico Physically present in New Mexico for 185 days or more during the taxable year regardless of domicile

New York More than 183 days in New York combined with a permanent place of abode.

Ohio An individual who has at least 213 “contact periods” with the state is presumed to be domiciled for the entire taxable year.

Oklahoma Spends more than seven months of the taxable year in Oklahoma is presumed to be a resident in absence of proof to the contrary. 

Oregon Maintains a permanent place of abode in Oregon and spends more than 200 days, in the aggregate, of the taxable year.

Pennsylvania Maintains a permanent place of abode in Pennsylvania and spends, in the aggregate, more than 183 days there. 

Rhode Island Maintains a permanent place of abode in Rhode Island and is present in the state for an aggregate of more than 183 days during the tax year

Tennessee Maintaining a place of residence for more than six months will cause a person to be liable for tax

Utah Has an abode in the state and spends at least 183 days in the state during the tax year (recently changed to be a factor for domicile)

Virginia Maintains a place of abode in Virginia for more than 183 days during the tax year. 

Vermont Those who maintain a Vermont permanent residence and are in Vermont for over 183 days of the tax year are considered residents. 

West Virginia Maintains a permanent place of abode in-state and spends in the aggregate more than 183 days of the taxable year in-state 

Are they really “audit” notices at all?  They are issued, we 
believe, prior to the return being processed/reviewed by a 
human
 The focus is on taxpayers who changed residency status in 

2020, or who reported less New York-source income in 2020 
than in 2019
New York has rolled out similar “desk” audit programs, typically 

around possible discrepancies in capital gains and other issues, 
in the past
 Is a response actually required, and even if a response is 

provided and the 2020 return is processed as filed, will a “field” 
audit begin anyways in a year or two?
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2020 New York “Audit” Notices are Arriving Daily



51

A Common NY “Request for Information” 
(cont.)
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A Common NY “Request for Information” 
(cont.)
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A Common NY “Request for Information” 
(cont.) 

 Each “Request for Information” requires a tailored and prompt 
response

Who should respond?

 Be accurate, and answer the question(s) asked – and only the 
question(s) asked

 The responses should generally match the return that was filed a few 
weeks or months before the “Request” was issued – if the response 
will not match the filed return, let’s talk

 The Tax Department has generally been allowing short extensions

 Responding through the taxpayer’s online account many be easiest
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Responding to the Notices



Telecommuting and Nexus
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Nexus Considerations

 Physical presence, or more specifically the presence of employees, in a state generally 
provides the state with jurisdiction to impose corporate income and franchise taxes.

 There have been cases holding that the presence of a single, telecommuting employee creates 
nexus.  See e.g., Telebright Corp., Inc. v. Director, New Jersey Div. of Taxation, 25 N.J. Tax 333 
(Tax 2010)(affirmed 424 N.J. Super. 384, 2012).

 Many states have adopted an economic nexus factor presence standard asserting nexus 
on a taxpayer if its sales, property or payroll in the state exceed a certain threshold.

 Will temporarily remote employees cause taxpayers to exceed any of these thresholds?

 Taxpayer with P.L. 86-272 positions should also consider whether the activities of 
temporarily remote employees exceed the scope of P.L. 86-272.

 A handful of states have released guidance providing that the presence of remote 
employees due to COVID-19 will not alone cause a taxpayer to establish nexus in the 
state.  In certain cases, nexus relief is only available during the official state of emergency 
period.
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Economic Nexus and Factor Presence 
Business Taxes

Note: 28 states and D.C. have adopted market-based sourcing to date

State Economic Presence

Connecticut $500,000 in annual gross receipts

Massachusetts
Presumption that the state corporate excise tax applies if in state sales exceed 
$500,000 annually

Washington (B&O) $100,000 in annual gross receipts

New York $1,000,000 in annual gross receipts

Ohio (CAT) $500,000 in annual gross receipts

Michigan $350,000 in annual gross receipts

Oregon $750,000 in annual gross receipts

Hawaii $100,000 in gross receipts or at least 200 transactions 

Pennsylvania $500,000 threshold as a rebuttable presumption

Texas (franchise tax) $500,000 in annual gross receipts

State Factor Presence

Alabama (beginning 2015) MTC Factors

California MTC Factors (adjusted for inflation)

Colorado MTC Factors

Tennessee MTC Factors
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Nexus Due to Telecommuting Employees?

State Corporate Income Tax Nexus*  Sales Tax Nexus*

Alabama No, if employee is telecommuting due to COVID‐19 No guidance

Alaska Yes, an employee whose compensation is assignable 
to Alaska will create nexus

No statewide sales tax

Arizona No, if employee is telecommuting due to COVID‐19 Maybe, for TPT nexus, the 
physical presence standards are 
not affected, but the in state 
activities may not establish 
nexus

Arkansas No official guidance – but informally has said yes No guidance

California No, if an employee is working in CA due to Gov.’s 
“stay at home order” – until June 11, 2021

No guidance

Colorado Yes, there are no executive order or emergency rules 
in effect

Yes, there are no executive 
order or emergency rules in 
effect

Connecticut No, if employee is telecommuting due to COVID‐19, 
but only for 2020 tax year

No, if employee is 
telecommuting due to COVID‐
19, but only for 2020 tax year

* Compiled from state issued guidance and Checkpoint Catalyst Survey58



Nexus Due to Telecommuting Employees? 
(cont.)

State Corporate Income Tax Nexus Sales Tax Nexus

Delaware Yes - unofficially No sales tax

D.C. No, if employee is telecommuting due to COVID-
19 during public health emergency

No guidance

Florida No guidance but FL has been aggressive No guidance

Georgia No, if employee is telecommuting due to COVID-
19 during an official work from home order

No guidance

Hawaii No official guidance No guidance

Idaho Yes, there have been no changes to existing 
statues or policies

Yes, there have been no
changes to existing statues or 
policies

Illinois No official guidance No guidance

Indiana No, if employee is telecommuting due to COVID-
19 until June 30, 2021

Yes, no relief from physical 
presence standard

Iowa No, if employee is telecommuting due to COVID-
19 during the state of emergency

No guidance

Kansas No guidance No guidance

Kentucky No guidance No guidance
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Nexus Due to Telecommuting Employees? 
(cont.)
State Corporate Income Tax Nexus Sales Tax Nexus

Louisiana No, if employee is telecommuting due to COVID-19 No guidance

Maine No, if employee is telecommuting due to COVID-19 
until June 2021

No, if employee is telecommuting 
due to COVID-19 for sales 
occurring through 2021

Maryland No, if employee is telecommuting due to COVID-19 
until Jul 1, 2021

No, if only presence is employee 
telecommuting due to COVID-19 
and under statutory threshold

Massachusetts No, if employee is telecommuting due to COVID-19 
until  90 after end of state of emergency –
September 13, 2021

No, if employee is telecommuting 
due to COVID-19 until 90 after 
end of state of emergency

Michigan Yes, the state is not waiving nexus requirements Yes, the state is not waiving 
nexus requirements

Minnesota No, if employee is telecommuting due to COVID-19 No, if employee is telecommuting 
due to COVID-19 

Mississippi No, if employee is telecommuting due to COVID-19 No guidance

Missouri No guidance No guidance
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Nexus Due to Telecommuting Employees? 
(cont.)

State Corporate Income Tax Nexus Sales Tax Nexus

Montana Yes, there are no changes due to COVID-19 No sales tax

Nebraska Yes, there are no changes due to COVID-19 Yes, there are no changes
due to COVID-19

Nevada No guidance No guidance

New 
Hampshire

No guidance No sales tax

New Jersey No, if employee is telecommuting due to 
COVID-19 

No, if only presence is 
employee telecommuting due 
to COVID-19 and under 
statutory threshold

New Mexico No guidance No guidance

New York No guidance No guidance

North 
Carolina

No guidance No guidance

North Dakota No, if employee is telecommuting due to 
COVID-19 and the telecommuting is intended 
to be temporary

No guidance
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Nexus Due to Telecommuting Employees? 
(cont.)

State Corporate Income Tax Nexus Sales Tax Nexus

Ohio Yes Yes, there is no current
provision for waiving nexus

Oklahoma No, if employee is telecommuting due to 
COVID-19, while  the usual workplace is closed

No, if employee is 
telecommuting due to COVID-
19 

Oregon No, if employee is telecommuting due to 
COVID-19 until Nov. 1, 20220

No sales tax

Pennsylvania No, if employee is telecommuting due to 
COVID-19 until June 30, 2021

No, if employee is 
telecommuting due to COVID-
19 during state of emergency

Rhode Island No, if employee is telecommuting due to 
COVID-19 during state of emergency

No, if employee is 
telecommuting due to COVID-
19 during state of emergency

South 
Carolina

No, if employee is telecommuting due to 
COVID-19 until September 30, 2021

No, if employee is 
telecommuting due to COVID-
19 until September 30, 2021
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Nexus Due to Telecommuting Employees? 
(cont.)

State Corporate Income Tax Nexus Sales Tax Nexus

South 
Dakota

No corporate income tax Yes, there is no blanket waiver of 
physical presence nexus due to 
telecommuting employees

Tennessee No guidance No guidance

Texas No guidance No guidance

Utah Yes, unless wages are de minimis Yes, there is no current policy for 
waiving nexus

Vermont No guidance No guidance

Virginia Yes, there is no current policy for waiving 
nexus

Yes, there is no current policy for 
waiving nexus

Washington No guidance No guidance

West 
Virginia

No guidance No guidance

Wisconsin No, if telecommuting due to COVID-19 No, due to COVID-19 

Wyoming No corporate income tax No guidance
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The Convenience Rule 



The Basics

 If taxpayer is NYS resident, then 100% of their compensation income is subject to NY tax, and 
employer must withhold 100% NY tax.

 If employee is a NY nonresident, then NY tax still due to the extend of the taxpayer’s NY workdays.

 Employer must withhold NY tax based on that workday percentage, so long as employee has more than 14 
workdays in NY during the year.

 Total workdays in NY/Total Workdays for year = NY work percentage.

 Employer on the hook to get this right.

 Employee can use NY Form IT-2104.1 to estimate withholding percentage.

 But what is a NY workday?

 Easy: days spent in NY by the nonresident employee on company business.

 Not so easy: Remote work?
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 6 states have a “convenience rule” (AR, DE, CT, NE, NY, PA) 
 In general, if the employee works from home for their own convenience, the 

workdays at home will be treated as days worked at the assigned work location

 “Convenience” has been broadly defined in NY cases
 Required out-of-state work OK
 But if the work could be done in NY, could be trouble

 New York case law: if work of the type that could have been done in New 
York, it gets sourced back to NY

 New York’s 2020 Guidance: COVID-related work-at-home is 
subject to the convenience rule analysis

 Fact that office if closed or restricted likely won’t matter, in NY’s view

Remote Work: The Convenience of the 
Employer Rule
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Convenience Rule – NY Case Law

 Matter of Unterweiser: a New York employer eliminated a nonresident 
employee’s desk job and changed her work duties. Because the office was not 
equipped to meet the requirements of her new position, the taxpayer performed 
her duties from her home in New Jersey. The tax department argued – and the 
Division of Tax Appeals agreed – that the taxpayer was working from home out of 
convenience, not necessity.

 Matter of Devers: a New York employer again eliminated a nonresident taxpayer’s 
office space and as a result, the employer formally “relocated” the taxpayer to his 
Virginia office, although the taxpayer worked out of his home in Connecticut. The 
taxpayer’s access to the New York building was rescinded and he no longer 
communicated with the New York personnel. Based on these facts, an ALJ 
determined that the taxpayer worked outside of New York by necessity.
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Convenience Rule – NY Case Law (cont.)

 Matter of Kakar: a taxpayer tried to prove that a New York office workspace was inadequate 
and lacked the necessary privacy, requiring the taxpayer to work remotely. The ALJ 
disagreed, concluding that with a “minimum of ingenuity, arrangements could have been 
made” to provide the taxpayer with an adequate and secure work environment at the New 
York office – thus suggesting that the taxpayer could have worked in the office, but chose to 
work remotely for convenience.

 Matter of Holt: an ALJ decided that a human resources compensation consultant was 
working remotely in Florida for his own convenience. The taxpayer had access to his 
employer’s New York office and even traveled there occasionally for work. The ALJ found that 
the taxpayer was working remotely for his own convenience because he had a choice to work 
at home, and that it was “not a necessary out-of-state assignment imposed by his employer.” 
On appeal, the Tax Appeals Tribunal added:

“where there was no evidence that services performed at the taxpayer’s
out‐of‐state home could not have been undertaken at the employer’s
office in New York, such services have been held performed out of state
for the employer’s convenience, not the employer’s necessity”
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July 2020 NYS FAQ on COVID 
Telecommuting

My primary office is inside New York State, but I am telecommuting from outside of the 
state due to the COVID-19 pandemic. Do I owe New York taxes on the income I earn 
while telecommuting?

If you are a nonresident whose primary office is in New York State, your days telecommuting 
during the pandemic are considered days worked in the state unless your employer has 
established a bona fide employer office at your telecommuting location.

There are a number of factors that determine whether your employer has established a bona 
fide employer office at your telecommuting location. In general, unless your employer 
specifically acted to establish a bona fide employer office at your telecommuting location, you 
will continue to owe New York State income tax on income earned while telecommuting.

https://www.tax.ny.gov/pit/file/nonresident-faqs.htm#telecommuting
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Case Study:  Convenience Rule 101

 Facts

 Taxpayer lives and works in New York, but she has decided to give up New York 
lease and move to Florida for good.

 Taxpayer’s employer is based out of NYC and doesn’t have a Florida office, but OK 
with remote work indefinitely, with some visits here and there.

 So taxpayer telecommutes from her home office in Florida.

 Issues

 Easy domicile case, and NYC tax savings.

 But…NYS nonresident allocation?

 Wages will still be subject to NYS tax based on “convenience rule”

 Employer still required to withhold 100% NY tax
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Options?
 Option #1: Open a Real Office in Florida

 Assign as taxpayer’s “primary office”

 But should be used regularly, paid for by employer, etc.

 Option #2: Assign to a different company office?

 Be careful…

 Option #3: 100% Telecommuter?

 Even a few New York workdays, probably too many (Huckaby).

 No New York workdays, maybe okay (Hayes).

 1977 Hayes case: Nonresident, who under his agreement to provide consultant services could have been required to work in New York but 
who did not work in New York at all, was not subject to New York state personal income tax liability no matter for whose convenience or 
necessity he performed the work.

 Option #4: The TSB-M Factors: Bona Fide Employer Office

 Working the Secondary and Other Factors.

 See next slide.

 Use of formal remote work agreements?
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The TSB-M Factors
Step 1: Primary Factor: Employee’s duties require the use of special facilities that cannot be made available 
at the employer’s place of business, but those facilities are available at or near the employee’s home

If the home office does NOT satisfy the primary factor, proceed to Step 2

Step 2: The Secondary and “Other” Factors: The home office may still qualify as a “bona fide employer 
office” if it meets four out of the six Secondary Factors PLUS three out of the ten “Other” Factors

Secondary Factors (4 out of 6)

1. Home office is a requirement or 
condition of employment

2. Employer has a bona fide business 
purpose for the employee's home 
office location.

3. Employee performs some core 
duties at the home office.

4. Employee meets with clients, 
patients, or customers at the home 
office.

5. Employer does not provide the 
employee with office space or 
regular work accommodations.

6. Employer reimburses expenses for 
the home office.

“Other” Factors (3 out of 10)

1. Employer maintains a separate telephone line and listing for the 
home office.

2. Employee's home office address and phone number are on the 
employer’s business letterhead and/or cards.

3. Employee uses a specific area of the home exclusively for the 
employer's business.

4. Employee keeps inventory of products or samples in the home 
office.

5. Employer’s business records are stored at the home office.
6. Employer signage at the home office.
7. Home office is advertised as employer's place of business.
8. Home office covered by a business‐related insurance policy.
9. Employee properly claims a deduction for home office expenses 
for federal income tax purposes.

10. Employee is not an officer of the company.
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Case Study: Double Tax on Remote Work?

 Facts

 Mark (a New York resident) usually works in NYC for his employer.

 Since March 2020, he has been working remotely from his ski home in Colorado for his New York employer.

 He hopes to be back to NY later this year.

 Issues

 Mark is a NY resident, so NY withholding must continue.

 Colorado’s rules require Mark to source his wage income to Colorado based on his physical work location in 
Colorado.

 Does employer have CO withholding requirement?

 New York, on the other hand, calls those Colorado physical presence workdays New 
York workdays under its convenience rule.
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Remote Work and Personal Income Tax: 
Multistate Issues



Remote Work: The Convenience of the 
Employer Rule

Many states have announced guidance about how they will handle 
work-at-home sourcing because of COVID-19, follow here:
https://www.hodgsonruss.com/blogs-Noonans-Notes-Blog,state-guidance-related-to-covid-19-
telecommuting

 The Result? A hodgepodge of conflicting rules…and the potential for 
double taxation; see next slide
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State Responses to Telecommuting and 
COVID-19

State
Sourced to 
Employer’s 
Home State

Sourced to 
Employee’s 

Physical Location

Alabama X

Arkansas X (possibly)

California X

Colorado X

Connecticut X  (2020 only)

Delaware X  X (until May 31, 
2020 or if not 

permitted in office)

Georgia X

Illinois X 

Iowa X

Kansas X (as of Jan 1, 
2021)

X (either until Dec. 
31, 2020)

Kentucky X

Maine X

Maryland X

State
Sourced to 
Employer’s 
Home State

Sourced to 
Employee’s 

Physical Location

Massachusetts X

Minnesota X

Mississippi X

Missouri X X

Montana X

Nebraska X

New Jersey* X X

New York X

Ohio X (for municipal 
taxes only)

Oregon X

Pennsylvania X

Rhode Island X

South Carolina X

Vermont X

Wisconsin X
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State Rules

State What state gets to tax the income of a telecommuter?* 

Alabama Employee’s regular place of work (i.e., the employer’s home state)

Alaska No state income tax

Arizona No guidance

Arkansas POSSIBLY employee’s regular place of work (i.e., the employer’s home state)

California State from where employee is telecommuting (i.e., employee’s home state)

Colorado State from where employee is telecommuting (i.e., employee’s home state)

Connecticut State from where employee is telecommuting (i.e., employee’s home state) and a 
credit may be allowed for CT residents for 2020 only

Delaware State from where employee is telecommuting (i.e., employee’s home state) for March 
22, 2020 through May 31, 2020 and for after June 1, 2020 if employee not permitted 
to work in the office

D.C. No guidance

Florida No guidance

Georgia Employee’s regular place of work (i.e., the employer’s home state) during official 
work from home order

* Compiled from state issued guidance and Checkpoint Catalyst Survey77

State Rules (cont.)

State What state gets to tax the income of a telecommuter?

Hawaii No guidance

Idaho No guidance

Illinois Illinois if employee is telecommuting from there for more than 30 days

Indiana No guidance

Iowa State from where employee is telecommuting (i.e., employee’s home state)

Kansas State from where employee is telecommuting (i.e., employee’s home state) or 
employee’s regular place of work (i.e., the employer’s home state) for period of 
March 13, 2020 to December 31, 2020. As of January 1, 2021, state from where 
employee is telecommuting (i.e., employee’s home state)

Kentucky State from where employee is telecommuting (i.e., employee’s home state)

Louisiana No guidance

Maine Employee’s regular place of work (i.e., the employer’s home state) until June 30, 2021

Maryland State from where employee is telecommuting (i.e., employee’s home state)

Massachusetts Employee’s regular place of work (i.e., the employer’s home state) until end of state 
of emergency
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State Rules (cont.)

State What state gets to tax the income of a telecommuter?

Michigan No guidance, but may be eligible for a resident credit for taxes paid to another state

Minnesota State from where employee is telecommuting (i.e., employee’s home state)

Mississippi Employee’s regular place of work (i.e., the employer’s home state)

Missouri State from where employee is telecommuting (i.e., employee’s home state) or, for 
certain employers, employee’s regular place of work (i.e., the employer’s home 
state) if elected until July 19, 2021

Montana State from where employee is telecommuting (i.e., employee’s home state)

Nebraska Employee’s regular place of work (i.e., the employer’s home state) until January 1, 
2021 or 30 days after the end of the declared emergency, whichever is late

Nevada No state income tax

New Hampshire No state income tax

New Jersey The employer’s home state’s rules dictate which state gets the tax (i.e. NJ employer 
with nonresident employee working from home, withholding based on NJ rule of 
sourcing to where work is performed) 

New Mexico No guidance

New York Employee’s regular place of work (i.e., the employer’s home state)
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State Rules (cont.)

State What state gets to tax the income of a telecommuter?

North Carolina No guidance

North Dakota No guidance

Ohio Employee’s regular place of work (i.e., the employer’s home state) for municipal 
income taxes

Oklahoma No guidance

Oregon State from where employee is telecommuting (i.e., employee’s home state)

Pennsylvania Employee’s regular place of work (i.e., the employer’s home state) until the earlier 
of June 30, 2021 or 90 days after the Proclamation of Disaster Emergency in 
Pennsylvania is lifted

Rhode Island Employee’s regular place of work (i.e., the employer’s home state) until May 18, 
2021

South Carolina Employee’s regular place of work (i.e., the employer’s home state) until September 
30, 2021

South Dakota No state income tax

Tennessee No state income tax
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State Rules (cont.)

State What state gets to tax the income of a telecommuter?

Texas No state income tax

Utah No guidance

Vermont Employee’s home state

Virginia No guidance

Washington No state income tax

West Virginia No guidance

Wisconsin State from where employee is telecommuting (i.e., employee’s home state)

Wyoming No state income tax
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Back to Case Study: Double Tax on Remote 
Work?

 Facts

 Mark (a New York resident) usually works in NYC for his employer.

 Since March 2020, he has been working remotely from his ski home in Colorado for his New York employer.

 He hopes to be back in NY later this year.

 Issues

 Mark is a NY resident, so NY withholding must continue.

 Colorado’s rules require Mark to source his wage income to Colorado based on his physical work location in Colorado.

 Does employer have CO withholding requirement?

 New York, on the other hand, calls those Colorado physical presence workdays New York workdays under its 
convenience rule.

 Best practice?

 Lay low…rely on no nexus in CO?
 Litigation?
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Remote Work: The Convenience of the 
Employer Rule

 Special CT Legislation for 2020:

 Residents can take a credit for taxes paid to another state that uses a convenience of 
the employer rule

 Residents can also take a credit for taxes paid to another state that enacted a rule or 
law requiring them to pay tax on income earned while working remotely (e.g. MA)

 Right now this only applies to the 2020 tax year

 Along with the legislation, CT also issued a Special Bulletin:

 CT will not impose income tax on nonresidents working remotely from a state that 
uses a convenience of the employer rule, regardless of whether the employee was 
working there for his convenience or necessity 

 If a nonresident is assigned to an office in CT and physically works there, CT will 
impose income tax on the income earned while working in the state
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 New Hampshire has sued Massachusetts over remote workers.  

 Beginning in March, MA created a temporary regulation indicating that those who work out of state for MA-based 
companies would continue to be charged income tax in the state to "minimize sudden disruption for employers 
and employees during the COVID-19 state of emergency."

 MA also offered resident employees a credit for taxes paid to other states on work performed in MA, and indicated 
that “an employer of such employee is not obligated to withhold Massachusetts income tax to the extent the 
employer remains required to withhold income tax with respect to the employee in such other state.”

 The temporary MA regulation was finalized on October 16, 2020.  The rule is effective from March 10, 2020 
through the earlier of December 31, 2020, or 90 days after the date on which the Governor of the Commonwealth 
gives notice that the Massachusetts COVID-19 state of emergency is no longer in effect.

 Before the pandemic, NH’s southern border saw a steady stream of workers – nearly 84,000 – heading south into 
MA on a normal workday.

 At a press conference, Republican Gov. Chris Sununu of NH said:

 “Massachusetts has launched a direct attack on the defining feature of the New Hampshire Advantage and has taken actions 
to undermine New Hampshire sovereignty….Today we're filing a lawsuit in the United States Supreme Court to stop this 
unconstitutional overreach. Massachusetts cannot balance its budget on the backs of our citizens, punish our workers for 
making the decision to work from home and keep themselves and their families and those around them safe.”
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Massachusetts v. New Hampshire



 NH v. MA: The “live free or die” state takes on MA

 On October 23, 2020, New Hampshire brought an action before SCOTUS seeking to 
enjoin MA from enforcing its new telecommuting regulation against NH Residents, in 
New Hampshire v. Commonwealth of Massachusetts (Docket No. 22O154).

 Under MA’s regulation, income earned for work performed within NH is taxed by MA 
as MA source income. 

 NH challenged the regulation arguing that it violates the Commerce Clause and the 
Due Process Clause of the U.S. Constitution.

 Six amicus briefs were filed in support of NH’s action, including two briefs amicus 
curiae of fourteen states (Ohio, Arkansas, Indiana, Kentucky, Louisiana, Missouri, 
Nebraska, Oklahoma, Texas, Utah, New Jersey, Connecticut, Hawaii and Iowa).

 The Court has since declined to hear the case – so no help from SCOTUS!!

Massachusetts v. New Hampshire (cont.)
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Sales and Use Tax Update

It’s a Digital World!



Sales and Use Tax:  A High-Stakes Gamble

1. Ubiquity 

2. Onerous Record Keeping

3. Aggressive Audit Methodologies

4. Pyramiding of Tax Liabilities

5. Burdensome Penalties and Interest

6. Personal Liability

7. Advanced Audit Targeting

8. Confusion! 

87

Sales and Use Tax Characteristics:

Four Examples of Sales Tax Fun

Don’t cut that bagel!

 Is that a headband or a sweatband?

Home inspections

Pumpkins
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Technology – NY’s “CISS” Program

CONFIDENTIAL & PROPRIETARY   |89

Hot Topics - Compliance

• This is a photo from 
NY’s JFK Airport

• “Smarter analytics 
helped New York State 
save over $1.2 billion 
in lost taxes”

Sales Tax: Enforcement / Audit Issues

 How does a business get chosen for audit?

1. Audits of other taxpayers

2. NY’s CISS program

 Corporate tax return sales v. sales tax return sales
 Consistent taxable percentage
 Cash-to-credit card ratio out of sync with similar businesses

 Dine-in restaurants supposedly have a 35%/33%/18% credit card/debit card/cash ratio.  
Coffee shops have 28% cash

 Drastic changes in filing pattern
 New “self-audit” letters based on “typical” use tax liabilities.
 Information from more sources (franchisers, insurance companies, liquor distributors, and 

financial institutions)
 Compare returns of similar businesses operating within the same geographic areas
 lottery traffic vs. low sales

3. Whistleblowers – B&H Photo, Sprint (paid $330M settlement 
in December 2018), Campagna v. Post Integrations (1st

Dept. 2019)(failure to file can be a false claim).  
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On Top of All That…..Wayfair!!!

• THEN:

 For many years, Supreme 
Court jurisprudence 
recognized a physical 
presence standard for sales 
and use tax nexus purposes.

• People

• Offices

• Property

• NOW:

 In South Dakota v. Wayfair, the 
Supreme Court permitted the 
possibility that economic 
presence could create sales and 
use tax nexus. 

• South Dakota Law:

• $100K in sales of goods or 
services to SD or;

• 200 or more separate 
transactions.

• Big Issue: Digital Products.  Now companies selling digital products over the 
internet can potentially be subject to sales tax compliance obligations in many 
of the 45 states that impose a general sales tax. 

State Effective Date Threshold
Alabama 10/1/2018 $250,000 in-state sales and seller conducts one of the listed activities

Arizona 10/1/2019
$200,000 in-state sales for 2019, $150,000 for 2020, and $100,000 for 2021 and 
thereafter

Arkansas 7/1/2019 $100,000 in-state sales or 200 transactions

California 4/1/2019 $500,000 in-state sales

Colorado 6/1/2019 $100,000 in-state sales

Connecticut
12/1/2018

7/1/2019 for $100K
$250,000 in-state sales and 200 transactions until 6/30/2019
$100,000 in-state sales and 200 transactions as of 7/1/2019

District of Columbia 1/1/2019 $100,000 in-state sales or 200 transactions 

Florida 7/1/2021 $100,000 in-state sales

Georgia
1/1/2019

1/1/2020 for $100K
$250,000 in-state sales or 200 transactions until 12/31/2019
$100,000 in-state sales or 200 transactions as of 1/1/2020

Hawaii 7/1/2018 $100,000 in-state sales or 200 transactions 

Idaho
7/1/2018 for referrals
6/1/2019 for $100k

$10,000 in-state sales (result of referrals)
$100,000 in-state sales 

Illinois 10/1/2018 $100,000 in-state sales or 200 transactions

Indiana 10/1/2018 $100,000 in-state sales or 200 transactions 

Iowa
1/1/2019

7/1/2019 for just $100K
$100,000 in-state sales or 200 transactions until 6/30/2019
$100,000 in-state sales as of 7/1/2019

Kansas
10/1/2019
7/1/2021

No threshold
$100,000 in-state sales as of 7/1/2021

Kentucky 10/1/2018 $100,000 in-state sales or 200 transactions 

Louisiana
7/1/2019

Enforced: no later than 
7/1/2020

$100,000 in-state sales or 200 transactions 
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State Wayfair Laws



State Effective Date Threshold

Maine
7/1/2018
1/1/2022

$100,000 in-state sales or 200 transactions 
$100,000 in-state sales as of 1/1/2022

Maryland 10/1/2018 $100,000 in-state sales or 200 transactions

Massachusetts
10/1/2017

10/1/2019 for $100K
$500,000 in-state sales and 100 transactions until 9/30/2019
$100,000 in-state sales as of 10/1/2019

Michigan 10/1/2018 $100,000 in-state sales or 200 transactions 

Minnesota
10/1/2018

10/1/2019 for $100K
10 or more retail sales totaling more than $100,000 or 100 transactions until 9/30/2019
$100,000 in-state sales or 200 transactions as of 10/1/2019

Mississippi 9/1/2018 $250,000 in-state sales 

Missouri 1/1/2023 $100,000 in-state sales

Nebraska 1/1/2019 $100,000 in-state sales or 200 transactions 

Nevada 10/1/2018 $100,000 in-state sales or 200 transactions

New Jersey 11/1/2018 $100,000 in-state sales or 200 transactions 

New Mexico 7/1/2019 $100,000 in-state sales 

New York 6/21/2018 $500,000 in-state sales and 100 transactions

North Carolina 11/1/2018 $100,000 in-state sales or 200 transactions 

North Dakota
10/1/2018

1/1/2019 for $100K
$100,000 in-state sales or 200 transactions until 12/31/2018
$100,000 in-state sales as of 1/1/2019

Ohio
1/1/2018

8/1/2019 for $100K

$500,000 in-state sales and uses in-state software to promote sales, or $500,000 in-state 
sales and enters into an agreement to provide content distribution to enhance delivery 
until 7/31/2019
$100,000 in-state sales or 200 transactions as of 8/1/2019

Oklahoma 
7/1/2018

11/1/2019 for $100K

$10,000 in-state sales (register or report) until 10/31/2019
$100,000 in-state sales (register and collect) can no longer provide notice and report as 
of 11/1/2019
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State Wayfair Laws (Cont.)

State Effective Date Threshold

Pennsylvania 4/1/2018 for $10k
7/1/2019 for $100k

$10,000 in-state sales (register or report) until 6/30/2019
$100,000 in-state sales (register and collect) can no longer provide notice and report as 
7/1/2019

Rhode Island 8/17/2017
$100,000 in-state sales or 200 transactions and can no longer provide notice and report
as of 7/1/2019

South Carolina 11/1/2018 $100,000 in-state sales 

South Dakota 11/1/2018 $100,000 in-state sales or 200 transactions 

Tennessee
7/1/2019
10/1/2020

$500,000 in-state sales 
$100,000 in-state sales starting 10/1/2020

Texas
1/1/2019  

Enforced: 10/1/2019
$500,000 in-state sales

Utah 1/1/2019 $100,000 in-state sales or 200 transactions 

Vermont 7/1/2018 $100,000 in-state sales or 200 transactions 

Virginia 7/1/2019 $100,000 in-state sales or 200 transactions 

Washington
10/1/2018

3/14/2019 for $100K 
$100,000 in-state sales or 200 transactions until 3/13/2019
$100,000 in-state sales as of 3/14/2019

West Virginia 1/1/2019 $100,000 in-state sales or 200 transactions 

Wisconsin
10/1/2018
2/20/2021

$100,000 in-state sales or 200 transactions
$100,000 in-state sales as of 2/20/2021

Wyoming 2/1/2019 $100,000 in-state sales or 200 transactions 
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State Wayfair Laws (cont.)



 NO!!!!

 Economic presence only enters the analysis when the vendor 
has no physical presence in a state.

 For example, if a business has a salesperson who regularly 
enters state X, that business will have nexus in state X even if its 
sales are below state X’s thresholds (e.g., sales into the state 
amount to only $30K)
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Is Physical Presence Dead?

 Despite the fact that many states have passed or are in the process 
of passing Wayfair-like legislation, many questions persist regarding 
how the laws will be implemented.  For example:

1. Is it tax on the first dollar you earn in state or does tax start on the first dollar 
over the threshold?

2. How long does this economic nexus last?  

3. Is it an annual test?  By calendar?  Fiscal year?  Sliding Scale?  

4. What about wholesale transactions?    

5. Do these laws apply equally to sales of goods and services? 

 Don’t worry, we’ve got you covered!!

96

Practical Wayfair Considerations



State Sales Measured Transactions Measured

Alabama
Retail sales of tangible personal property, including taxable and non-taxable sales, but excluding 
wholesale sales, sales for resale, and sales made thought a marketplace facilitator that is collecting 
tax on behalf of the seller.

N/A

Arizona
Gross proceeds of sales or gross income, including gross receipts from the sale of tangible personal 
property or service, or both, excluding sales made thought a marketplace facilitator. N/A

Arkansas
Sale of tangible personal property, taxable services, a digital code, or specified digital products for 
delivery into Arkansas, excluding tax exempt goods and services and sales made through a 
marketplace facilitator. 

Not defined, but excluding sales made 
through a marketplace facilitator.

California
Sales of tangible personal property in the state or for delivery in the state, including by sales by 
affiliates/ subsidiaries and nontaxable sales such as sale for resale, as well as sales made through a 
marketplace facilitator.

N/A

Colorado
Sales of tangible personal property, commodities or services in the state, excluding sales made 
through a marketplace facilitator.

N/A

Connecticut
Sales price from retail sales of tangible personal property and taxable services, including sales made 
through a marketplace facilitator

Not defined, but including sales made 
through a marketplace facilitator

District of Columbia
Gross receipts from retail sales of tangible personal property, taxable services and digital goods, 
including sales made through a marketplace facilitator.

The sale in any quantity or quantities of 
any tangible personal property or 
service.

Florida Taxable sales. Marketplace sales excluded from the threshold for individual sellers. Not defined

Georgia
Gross revenue from retail sales of tangible personal products delivered into the state electronically or 
physically, excluding sales for resale. 

Not defined

Hawaii

Gross income or gross proceeds from sale of tangible personal property in the state, services used or 
consumed in the State, or intangible property used in the State.

If a marketplace seller and the marketplace facilitator have economic nexus, then it is the gross
income or gross proceeds from: sales of tangible personal property made directly into the State (not 
through a marketplace facilitator); sales of tangible personal property made through any marketplace 
facilitator if the marketplace seller sends the property into the State, either directly to the purchaser or 
to a marketplace facilitator for resale; and sales of intangible property and services that were made 
into the State, regardless of whether the sale was made through a marketplace facilitator, if the 
intangible property or services are ultimately used or consumed in the State.

Not defined
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State Wayfair Thresholds Defined
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State Wayfair Thresholds Defined (cont.)

State Sales Measured Transactions Measured

Idaho
$10,000 -Total sales to Idaho buyers through referral agreements.

$100,000 - Cumulative gross receipts from sales of tangible personal property delivered into Idaho.

N/A

Illinois

Sales of tangible personal property in the state, including exempt sales, but excluding sales for 
resale, occasional sales, sales not subject to Retailers' Occupation Tax, and sales of tangible 
personal property that is required to be registered with an agency of the state that are made from 
locations outside Illinois to Illinois purchasers. As of 1/1/2021 it will not include sales made through a 
marketplace facilitator. 

Transactions that are documented on 
separate invoices, regardless of the 
manner in which the tangible personal 
property is delivered to the purchaser. 
As of 1/1/2021 it will not include sales 
made through a marketplace facilitator.

Indiana

Gross revenue from any combination of: the sale of tangible personal property delivered into Indiana; 
a product transferred electronically into Indiana; or a service delivered in Indiana. Except where the 
marketplace facilitator has not met the thresholds, the sales of the seller made through the 
marketplace are not counted toward the seller. 

Not defined but where the marketplace 
facilitator has not met the thresholds, 
the transactions of the seller made 
through the marketplace are counted 
toward the seller.

Iowa
All retail sales of tangible personal property, services, or specified digital products sold into Iowa or 
for delivery into Iowa, including taxable and exempt sales and sales made by a remote seller by any 
means, including sales made through a marketplace.

N/A

Kansas Gross sales N/A

Kentucky
Gross receipts derived from the sale of tangible personal property or digital property delivered or 
transferred electronically to a purchaser in the state, including sales made through a marketplace 
facilitator. 

Not defined, but including sales made 
through a marketplace facilitator.

Louisiana
Gross revenue of sales of tangible personal property, products transferred electronically, or services 
delivered into the state, including exempt sales.

Not defined

Maine
Gross revenue from sales of tangible personal property or taxable services delivered in or into the 
state, including sales exempt from tax.

Each invoice generated from a Maine 
sale is considered a separate 
transaction.  

Maryland

Gross revenue from the sale of tangible personal property or taxable services delivered in the state, 
including tax-exempt transactions and Maryland tax-exempt revenue, e.g. sales for resale, sales to 
tax exempt entities, and sales of exempt items, as well as sales made through a marketplace 
facilitator.

Not defined, but including sales made 
through a marketplace facilitator.



State Sales Measured Transactions Measured

Massachusetts

Cookie: Transactions completed over the Internet and made sales resulting in a delivery into 
Massachusetts.
100k or 200: Gross revenue from all sales of tangible personal property or services delivered into the 
state, including sales exempt from tax, but excluding sales made through a marketplace facilitator.

Not defined, but including sales made 
through a marketplace facilitator.

Michigan

Sales of tangible personal products or services, including taxable and non-taxable and exempt, as 
well as sales made through a marketplace facilitator. 

N/A

Minnesota
Retail taxable and non-taxable sales of tangible personal property and services, including exempt 
sales and sales made through any marketplace, the seller’s own website, and through other sources, 
but excluding sales for resale.

Not defined, but including sales made 
through a marketplace facilitator

Mississippi

Sales into the state, including wholesales and those taxable under sales and use statutes. A retail sale is one sales transaction. 
One sale into the state may contain 10 
items for one customer but that 
transaction counts as one retail sale.

Missouri

Taxable sales N/A

Nebraska
Total retail sales of property, excluding sales from resale, sublease, or subrent, but including sales 
made through a marketplace facilitator

Not defined

Nevada Gross revenue from retail sale of tangible personal property. Not defined

New Jersey

Gross revenue from sales of tangible personal property, specified digital products, or taxable 
services, including nontaxable retail sales and sales made through a marketplace facilitator, but 
excluding sales for resale.

Not defined, but including sales made 
through a  marketplace facilitator.

New Mexico

Taxable gross receipts from sales, leases and licenses of tangible personal property, sales of 
licenses and sales of services and licenses for use of real property sourced to the state.

N/A

New York

The amount received for all sales of tangible personal property delivered into New York, whether 
taxable or exempt, without any deductions for expenses,  and including sales made through a 
marketplace facilitator.

Each invoice, sales slip, contract, or 
other memorandum of sale issued for 
the sale of tangible personal property 
delivered into New York State, whether 
taxable or exempt, including sales for 
resale and sales made through a 
marketplace facilitator.
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State Wayfair Thresholds Defined (cont.)

State Sales Measured Transactions Measured

North Carolina

Total of the sales price of all sales of tangible personal property, digital property, and services 
sourced to NC including taxable sales, sales for resale, exempt sales, nontaxable sales, and 
marketplace-facilitated sales.

Not defined but including sales made 
through a marketplace facilitator.

North Dakota Gross sales of tangible personal property and other taxable items delivered in the state. N/A

Ohio
Gross receipts from the sale of tangible personal property for storage, use, or consumption in this 
state or from providing services the benefit of which is realized in this state.

Not defined

Oklahoma 

Aggregate sales of tangible personal property, excluding sales made through a marketplace 
facilitator where the marketplace facilitator collects the tax.

N/A

Pennsylvania Gross sales on all channels including taxable, exempt, and marketplace sales N/A

Rhode Island Gross revenue from the sale of tangible personal property, prewritten computer software delivered 
electronically or by load and leave, vendor- hosted prewritten computer software, and/or taxable 
services.

Not defined

South Carolina Total gross revenue from all sales of tangible personal property delivered into South Carolina, 
including all taxable retail sales, exempt retail sales, and wholesale sales of tangible personal 
property; the total gross revenue from all sales of products transferred electronically and services 
delivered into South Carolina, whether or not the transfer of such product is subject to the South 
Carolina sales and use tax, including sales made through a marketplace facilitator

N/A

South Dakota Gross revenue from the sale, rental or lease of tangible personal property, any product transferred 
electronically, or services delivered into the state.

Not defined

Tennessee Gross retail sales of products and services, including taxable and exempt sales, but excluding sales 
for resale.

N/A

Texas Gross revenue from the sale of tangible personal property and services for storage, use, or other 
consumption in this state, including taxable, nontaxable, sales for resale and exempt sales, but 
excluding sales through a marketplace facilitator if it collected the tax.

N/A

Utah Gross revenue from the sale of tangible personal property, any product transferred electronically, or 
services for storage, use, or consumption in the state

Not defined
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State Wayfair Thresholds Defined (cont.)



State Sales Measured Transactions Measured
Vermont All sales of tangible personal property products transferred electronically into the state including 

taxable and nontaxable sales and sales made through a marketplace facilitator.
A sale transaction that is documented 
on a unique invoice, regardless of the 
manner in which the tangible personal 
property is delivered to the purchaser, 
and includes sales made through a 
marketplace facilitator

Virginia Gross revenue from retail sales of taxable tangible personal property or taxable services in the state, 
excluding sales made through a marketplace facilitator,  but sales made by commonly controlled 
persons shall be aggregated.

Not defined but excludes sales made 
through a marketplace facilitator

Washington Cumulative gross receipts of all gross income sourced to the state, including exempt sales and sales 
made through a marketplace facilitator.

N/A

West Virginia Gross revenue from sale or lease of tangible personal property, custom software or a taxable service, 
including both taxable and non-taxable transactions. 

Total transactions with West Virginia 
destinations regardless of whether the 
transaction is subject to or exempt from 
sales and use tax.

Wisconsin Gross sales including taxable and nontaxable sales of tangible personal property and services, 
including sales made through a marketplace facilitator

Each invoice is considered a "separate 
sale transaction", and includes taxable 
and nontaxable sales, and those made 
through a marketplace facilitator. An 
invoice that has multiple products is 
considered one separate sale 
transaction. For leases and licenses, 
each required periodic payment is a 
separate sale transaction. A deposit 
made in advance of a sale is not a sale 
transaction.

Wyoming Gross sales, which includes the total revenue in Wyoming  including
taxable, exempt and wholesale sales, 

Each invoice is a transaction. If the 
sale involves a yearly subscription and 
the purchaser is able to make 
payments over time, this is one 
transaction.
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State Wayfair Thresholds Defined (cont.)
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State Wayfair Measurement Period (cont.)

State The Measurement Period

Alabama Previous calendar year

Arizona Previous or current calendar year

Arkansas Previous or current calendar year

California Previous or current calendar year

Colorado Previous or current calendar year

Connecticut
The twelve-month period ended on the September thirtieth immediately preceding the monthly or quarterly period with 
respect to which such person's liability for tax

District of Columbia Previous or current calendar year

Florida Previous calendar year

Georgia Previous or current calendar year

Hawaii Current or immediately preceding calendar year

Idaho Previous or current calendar year

Illinois
Determined on a quarterly basis, ending on the last day of March, June, September, and December, whether either 
threshold was met in the preceding 12-month period.

Indiana Previous or current calendar year

Iowa Immediately preceding or current calendar year

Kansas Current or immediately preceding calendar year

Kentucky
Previous or current calendar year

Louisiana
Previous or current calendar year

Maine Previous or current calendar year

Maryland Previous or current calendar year
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State Wayfair Measurement Period (cont.)

State The Measurement Period

Massachusetts

100K: For the period beginning October 1, 2019 through December 31, 2019, the preceding 12 months, October 1, 2018 
to September 30, 2019. For 2020 onward, the  preceding calendar year but if the remote retailer passed $100,000 in 
sales after November 1 of the prior year, the requirement is for the period beginning as of the first day of the first month 
beginning two months after the month in which the $100,000 threshold is exceeded.

Cookie: After 2018, the preceding calendar year. For the period beginning October 1, 2017 through December 31, 2017, 
during the preceding 12 months, October 1, 2016 to September 30, 2017.

Michigan Previous calendar year

Minnesota The twelve-month period ending on the last day of the most recently completed calendar quarter

Mississippi Prior 12 month period

Missouri Previous 12 month period

Nebraska Previous or current calendar year

Nevada Previous or current calendar year

New Jersey Current or prior calendar year

New Mexico Previous calendar year

New York
Immediately preceding four sales tax quarters - The sales tax quarters are: March 1 through May 31, June 1 through 
August 31, September 1 through November 30, and December 1 through February 28/29

North Carolina
Previous or current calendar year

North Dakota Previous or current calendar year

Ohio Previous or current calendar year

Oklahoma Preceding or current calendar year
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State Wayfair Measurement Period (cont.)

State The Measurement Period

Pennsylvania Preceding calendar year

Rhode Island Preceding calendar year

South Carolina Prior or current calendar year

South Dakota Prior or current calendar year

Tennessee Prior 12 month period

Texas Preceding 12 calendar months. Initial period will be 7/1/2018 -6/30/2019

Utah Prior or current calendar year

Vermont
Any 12-month period preceding the monthly period with respect to which that person's liability for tax under this chapter 
is determined

Virginia Prior or current calendar year 

Washington Prior or current calendar year

West Virginia Prior or current calendar year.

Wisconsin Previous or current calendar year

Wyoming Prior or current calendar year 
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How are they Taxed?

States have held digital products and cloud-based transactions 
taxable under the following categories:

• Sale, rental, license or access to prewritten software (as TPP)

• Data processing or data storage service 

• Digital Automated Service

• Computer Service

• Information Service

• Protective Service

• Digital equivalent to traditional tangible personal property 
‘aka’ “digital goods” (such as ebooks, photos, songs, etc.)

As our world becomes more and more intertwined with 
technology, more of our purchases contain a technological 
component.  

 From cloud-computing and software that powers online services 
and e-commerce, to simple digital products like photos, music 
and video, state have taken a wide range of approaches to the 
taxation of these products.  

And this continues to be one of the hottest topics in sales tax 
law due to the particularly high compliance burden these 
transactions can place on both sellers and customers alike.  
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Hot Topics: The Taxation of Digital Products



The Taxation of Digital Products Delivered Electronically 
(photos, music, videos, ebooks – excluding software)

State Taxability
AK N/A
AL Taxable
AR Taxable
AZ Taxable
CA Exempt
CO Taxable
CT Taxable
DC Taxable
DE N/A
FL Exempt
GA Exempt
HI Taxable
IA Taxable

ID Taxable

IL Exempt
IN Taxable
KS Exempt

State Taxability
NY Exempt
OH Taxable
OK Exempt
OR N/A

PA Taxable

RI Taxable
SC Taxable
SD Taxable
TN Taxable
TX Taxable

UT Taxable
VA Exempt
VT Taxable
WA Taxable
WI Taxable
WV Exempt
WY Taxable

State Taxability
KY Taxable
LA Taxable
MA Exempt
MD Taxable*
ME Taxable
MI Exempt
MN Taxable
MO Exempt
MS Taxable
MT N/A
NC Taxable
ND Exempt
NE Taxable

NH N/A

NJ Taxable
NM Taxable
NV Exempt
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The Taxation of Software as a Service (SaaS)

State Taxability
AK N/A
AL No Guidance
AR No Guidance
AZ Taxable
CA Exempt
CO Exempt
CT Taxable
DC Taxable
DE N/A
FL Exempt
GA Exempt
HI No Guidance
IA Taxable

ID Exempt

IL Exempt
IN Exempt
KS Exempt

State Taxability
NY Taxable
OH Taxable
OK Exempt
OR N/A

PA Taxable

RI Taxable
SC Taxable
SD Taxable
TN Taxable
TX Taxable

UT Taxable
VA Exempt
VT Exempt
WA Taxable
WI Exempt
WV Taxable
WY Exempt

State Taxability
KY Exempt
LA No Guidance
MA Taxable
MD Taxable*
ME No Guidance
MI Exempt
MN Taxable
MO Exempt
MS Taxable
MT N/A
NC Exempt
ND No Guidance
NE Exempt

NH N/A

NJ Exempt
NM Taxable
NV Exempt
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New York – A Deep Dive

What is the Vendor selling?
 Simple digital product (movie, song, photo) – not taxable in NY (but be careful with ebooks)

 Customer gets a copy of software – taxable as sale of TPP (digital or hard copy)

 Customer gets access to, but not a copy of, software (SaaS) - taxable as license to use TPP

 Customer gets some access to software, and uses it to access information/database – taxable if 
information is not personal/confidential

 Customer pays a service provider to store its data – nontaxable hosting service

 Customer gets access to the same software to store its own data – taxable as TPP (digital or hard 
copy)

 Customer hires firm to provide digital security services (firewalls, antispam, antimalware, etc.) – likely 
taxable as a protective service – but see TSB-A-10(14)S

 Customer can access remote hardware (servers, CPUs, etc.) commonly known as IaaS – not 
taxable in NY – see TSB-A-15(2)S
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New York – A Deep Dive (cont.)

 Think about possible NY exemptions/exclusions?
 Internet data center (TSB-M-00(7)S)

 Advertising services – excluded from the definition of information services

 Un-enumerated service – primary function test.  
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New York City’s 
Unincorporated Business Tax
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Remote Work Planning Opportunity

 Entity‐level tax on partnerships, LLCs, and other unincorporated 
businesses

 Imposed at entity level at 4% rate

 A few special exemptions
• Purchase and sale for own account

• Holding, leasing or managing real property

• Entities engaged primarily with qualifying investment activities are partially 
exempt
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NYC’s UBT: In General



Rules do NOT require a non-NYC office to apportion 

Special rules for registered broker-dealers, mutual fund 
companies: sourcing is based on customer-location

• NYS and NYC have migrated to customer-sourcing too, for 
corporations only though

Apportionment: NOT based on Three-Factor Formula
• Single Factor, Receipts-based formula

 For service providers: based on where services are performed:
• “Charges for services performed shall be allocated to the city to the 

extent that the services are performed within the city.” NYC Admin. 
Code § 11-508(c)(3)(C)
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NYC’s UBT: Sourcing

Finance Letter Ruling #18‐4986 (August 2018)
 Taxpayer, SMLLC, provided IT maintenance and consulting from Long Island, but 

sometimes came to NYC

 Ruling: “If work for a particular client is split between the City and outside the City, you 
should allocate the receipts for that client based on the proportion of time spent in the 
City.” 

Takeaways:

 Focus on the location where the services generating the charges are performed. 

 In other words, look to the location where income generating employees are

 But no “convenience rule”

 And no “main office” rule like the NYS “gross income” factor
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So how do you do the math?

NYC’s UBT: Sourcing Rule



From Finance Letter Ruling #18‐4986:
 “If different tasks performed by the same LLC are billed at different rates, the 

amount to be allocated to the City can be calculated separately, based on the 
time spent in the City to accomplish the various tasks.”

GCT Rule:  
 “Where a lump sum is received by the taxpayer in payment for services within 

and without New York City, the amount attributable to services within New York 
City is to be determined on the basis of the relative values of, or amounts of 
time spent in performance of, such services within and without New York City...”
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Unincorporated Business Tax – Income 
Generators?

 The GCT provision was interpreted by the NY Tax Appeals Tribunal in Matter of Gerson Lehrman 
Group, Inc.

• The customers in Gerson, paid a lump‐sum fee to the taxpayer for a package of investment advisory 
services that included consultation with and advice from experts in a particular field known as Council 
Members who were independent contractors.  

 The case ultimately turned on whose efforts generated the taxpayer’s receipts for allocation 
purposes.  

 The Tribunal came up with its own sourcing approach, deciding that the taxpayer’s receipts were 
generated by the efforts of Council Members (non‐employees), research managers, sales people, 
and certain IT specialists— in other words, the individuals whose efforts went into the service 
that customers chose to purchase from the taxpayer.  

 Thus, the receipts factor was determined by looking at the compensation of these individuals in 
NYC versus everywhere; back office and administrative staff were not included.
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Unincorporated Business Tax – Income 
Generators? (cont.)



There are several takeaways from Gerson. Some of the key takeaways 
are:
 Place of performance rules may in fact look to the location of the individuals 

generating the charges for services. 

 These individuals may include independent contractors and other third party, 
nonemployees. 

 Back office personnel who do not generate income may be excluded from the 
apportionment factor. 

UBT and GCT rules also suggest that there may be a disproportionate 
weighting between individuals based on their degree of income 
generation. 
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Unincorporated Business Tax – Income 
Generators? (cont.)

Scenario:
 2 partners, 4 analysts and 8 back‐office people; minimal travel

 Historically one NYC office; Closed between March‐Dec 2020

 1 partner in CT, 1 in FL, 2 analysts in NJ, 2 in Brooklyn apartments

 $20 Million in management fee revenue

 $10 Million in taxable income for UBT purposes

2019 UBT
 All services performed in NYC: 100% apportionment percentage

 $400K in UBT

118

EXAMPLE #1: Hedge Fund Management Co. 



Partner Computation: 50% Weight
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EXAMPLE #1: Hedge Fund Management Co.
The Math in 2020

Partner #1 260 60 23%

Partner #2 260 60 23%

23%Average

Generator Total Days Worked Total NYC Days NYC %

Analyst Computation: 50%
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EXAMPLE #1: Hedge Fund Management Co.
The Math in 2020 (cont.)

Generator Total Days Worked Total NYC Days NYC %

Analyst #1 240 60 25%

Analyst #2 240 60 25%

Analyst #3 240 240 100%

Analyst #4 240 240 100%

63%Average



Weighted Average of 
Partner and Analyst 
Computation: 43%
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EXAMPLE #1: Hedge Fund Management Co.
The Math in 2020 (cont.)

Generator Total Days Worked Total NYC Days NYC %

Analyst #1 240 60 25%

Analyst #2 240 60 25%

Analyst #3 240 240 100%

Analyst #4 240 240 100%

63%Average

Partner #1 260 60 23%

Partner #2 260 60 23%

23%Average

Generator Total Days Worked Total NYC Days NYC %

Estimated UBT Due: 
$171,154

43%
Combined Apportionment

Weighted 50/50

$171,154
UBT Due

(43% of $10m at 4% tax)

 Or how about law firm with 20 partners and 30 associates and $10 million of taxable 
income. 

• For this example, let’s assume that the partners and associates generate equal amounts of service 
receipts (wishful thinking!) 

• Lets also assume that 20 of those lawyers are in Buffalo, and the other 30 are in NYC.

 Pre‐pandemic, the law firm would have a 60% apportionment for UBT purposes – 20 
out of 50 lawyers work outside of NYC – resulting in $6 million of income subject to UBT. 

 But since March, 25 of the 30 NYC attorneys have been working from home outside of 
the City. 

 Now 45 of the 50 attorneys work outside of NYC, meaning the firm will only have a 10% 
UBT apportionment, and only $1 million of income subject to UBT.

 $200K savings……their own PPP! 
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Example #2: A Law Firm and a City



 No specific guidance on telecommuting for UBT Purposes

 But see: June 9, 2021 NYC Department of Finance Letter Ruling 
concluding that taxpayers can receive REAP tax credit benefits even 
if workers are working remotely, “…provided that the Taxpayer 
treats those employees as working at the eligible premises for all 
purposes related to taxes imposed by New York City.  Available at: 
https://www1.nyc.gov/assets/finance/downloads/pdf/redacted‐
letter‐rulings/ubt/redacted‐21‐5012‐ubt.pdf

 Beware of legislative fix…or administrative fix…..or audit fix

 But in the meantime……if no compromised tax credits….give it a go?
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Caveats

Abandoned Property:
A Possible Budgetary Balm 

COVID-Related Issues



General Information

1. All 50 states, the District of Columbia and 3 Canadian provinces (Alberta, British Columbia, and Quebec) 
have enacted unclaimed property laws.  Ontario proposed unclaimed property legislation in its 2012 
budget. 

2. Unclaimed property laws are intended to safeguard the property of a state’s citizens, while utilizing the 
escheated property for the benefit of all citizens.

3. States have increasingly turned to their unclaimed property laws to increase revenue without raising or 
extending taxes, which is politically unpopular.

4. States’ Unclaimed property laws apply to all entity types, including:

 Corporations;

 S Corporations;

 Partnerships; and

 Limited Liability Companies
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Abandoned Property: General Rules

General Information
1. As you might expect, NYS is known as one of the more aggressive states for abandoned property 

purposes.  

2. In fact, the Council on State Taxation (“COST”) recently gave NY its lowest grade when comparing the 
aggressiveness of the abandoned property laws across the 50 states.  Only NY, DE and MS received a 
grade of “D-”.  

3. Here is a sampling of some of the states in the Northeast:

• CT : B-

• MA: A

• MD: B+

• NH: D

• NJ: D

• PA: D

• VT: C-
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Abandoned Property: General Rules 
(cont.)



“Unclaimed Property”
 Unclaimed property generally includes property for which there has been no contact between 

the owner and holder for a statutorily prescribed period of time (“dormancy period”).

 Common categories include:

• Wages, payroll, salaries, commissions, pension payments

• Uncashed payable/vendor checks

• Gift certificates/gift cards/stored value cards

• Customer credits, deposits, refunds or rebates

• Overpayments/unidentified balances

• Cash and stock dividends

• Merger redemption proceeds

• Underlying and unexchanged shares

• Bond principal and interest

• Mutual fund and dividend reinvestment plan book shares, physical shares, and associated distributions
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General Rules:  Definitions
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Compliance: Sourcing Rules

The Supreme Court of the United States in Texas v. New Jersey, established 
the following two-pronged unclaimed property sourcing rule:

 The state in which the owner’s last known address is located has the 
power to escheat the unclaimed property, but;

 If that state does not have a law covering the property or if there is no 
record of the last known address, then the state in which the holder is 
incorporated has the power to escheat the unclaimed property.
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Compliance: Sourcing Rules (cont.)

 Reporting organizations incorporated, chartered, organized, or domiciled (in the 
case of a federally‐chartered bank) in New York are required to report all amounts 
and securities held for:

1. New York residents, 

2. foreign owners, and 

3. unknowns. 

 New York incorporated life insurance companies are required to report amounts 
payable to New York residents and unknowns.  

 All other reporting organizations are required to report amounts held for New 
York residents only.
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Compliance: Reporting

Aggregate Reporting
 Many states allow holders to report smaller amounts of unclaimed property in the 

aggregate in order to ease compliance burdens.  

 In NY, all amounts are reportable (there is no minimum threshold). However, holders may 
report certain property valued at $20 or less per owner in aggregate. If detailed 
information is available for aggregate accounts, holders are asked to attach it to the 
report to better serve claimants with small values.

Negative Reporting
 States may require holders of unclaimed property to file a negative report to confirm that 

they do not have any unclaimed property on their books and records. 

 Be cautious of not engaging in negative reporting – it can keep statutes of limitations 
open.  Consequently, some businesses choose to file a zero report.  

 The NYS Abandoned Property Law does not require organizations to file negative reports.
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Compliance: NY Due Diligence

New York requires holders to attempt to contact 
owners prior to remitting the property to the state.  

This is known as “due diligence.”

NY due diligence requires:

1. First mailing for all property regardless of value at least 90 days 
before reporting.  

2. Second mailing via certified letter for all property of $1,000 or 
more at least 60 days prior to reporting. 
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Compliance: Reporting

 For Traditional Business Corporations

 Filing Date: 3/10

 Covers Property Abandoned as of: 12/31 of the preceding year

 Due Diligence: 

• First Mailing: 12/10 of the preceding year
• Second Mailing: 1/10 (for accounts over $1,000)

 Penalties : Willful failure to report penalty is $100 a day for every day the report is late

 Interest: 10% simple interest 

 No COVID update or change from usual filing extension procedures
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Voluntary Disclosure

New York offers a voluntary disclosure program that allows holders to come 
forward (anonymously at first) and remit unclaimed property.  However, 
participants usually have to satisfy the following requirements:

 Holder has not been previously contacted by the state regarding unclaimed property 
audit;

 The applicant is a first time filer and has not participated in a voluntary disclosure 
previously (In some cases those who filed in the past may once again apply through 
this program if they failed to report a particular type of property and want to 
voluntarily correct the error);

 Holder comes forward (often times anonymously in the beginning) in good faith to 
report unclaimed property liabilities.
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Voluntary Disclosure (cont.)

Advantages
 Limited lookback of 10 years of liability;

 Eliminates penalty and interest (10% per annum in NYS);  

 The holder gets to take a “first crack” at fixing the liability;

 Indemnification from owners and states; and

 Ability to re-evaluate or even release reserves.  

Disadvantages
 Though the lookback is limited, it still reaches back a significant 

number of years.

 Pandora’s Box: The state may not agree with the holder’s 
liability calculation.

 Coming forward will likely put the state on notice about other 
related entities.
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Thank You

Joseph N. Endres, Esq.
Hodgson Russ LLP

140 Pearl Street, Suite 100
Buffalo, NY 14202

Phone: (716) 848-1504
Fax: (716) 819-4711

jendres@hodgsonruss.com
@NYTaxGuy

Call or email with questions! 

Mark S. Klein, Esq.
Hodgson Russ LLP

605 Third Avenue, Suite 2300
New York, NY 10158

Phone: (646) 218-7514
mklein@hodgsonruss.com

@MarkKleinNY
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