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Preface

THIRD EDITION, 2019

My first encounter with water law was in a law school class. I found it fascinating in part because
everything was shades of gray. There was no simple or final right answer as to how water should be
allocated because people need water, farms need water, industries need water and the environ-
ment needs water. How that water is allocated is a matter of societal needs and priorities which,
like the resource itself, are always changing.

After law school, I was very fortunate to join the law firm of Best Best & Krieger (BBK), which
had been involved in water law for more than a half-century before I arrived. However, as a junior
associate, every time I was sent to research a water law issue, I felt like I was reinventing the wheel.
Nothing had been written on California water in over 20 years, and what had been written before
that was pretty user-unfriendly. During those two decades, there had been a number of major
judicial water decisions, as well as the passage of the Clean Water Act and the Endangered Species
Act. Since I was researching and writing about many different water issues, I wanted to compile
what I was finding in one place. So, I decided it made sense to do a new book on California water
and managed to convince a skeptical Art Littleworth to work on it with me. With so much informa-
tion available online today, it is gratifying that nearly 25 years after the first edition was published,
the first two editions are sold out and there is interest in a third edition.

The inherent hazard in writing the preface to a water book is that, if someone bothers to read
it years from now, it will, inevitably, be hopelessly dated. That is because water law and policy is
constantly evolving in ways that few can anticipate. Despite this knowledge, I will go ahead and
offer a few thoughts on where things stand in the water world in 2019.

The wonderful thing about working in water, whether it be in California, the east coast, the
Middle East, Africa or Asia, is that one is working at the most basic human level. It doesn’t matter
what nationality, race or religion a person is, everyone needs water to survive, and the issues and

problems that accompany meeting this fundamental human need are remarkably consistent the



world over. I have been fortunate to work in all of those regions, and what I am saying in a nice way
is that it is not just California water law and policy that seems complex and at times dysfunctional;
that is the case almost everywhere.

For the California water professionals reading this, I believe that California is the best place to
practice water law or work in water. First, that is because we absolutely have the engineering, pol-
icy and legal capacity to solve California’s water law and policy challenges. That is simply not true
in many places around the world. Second, and this is purely from a lawyer’s perspective,
California’s water law is extremely complex—the California Supreme Court has called it the most
complex subject it deals with except for tax—and it provides a never-ending challenge. Third,
almost any water issue that comes up anywhere outside California, or some variation of it, has
already been addressed in some fashion in California. Sometimes that just means saying “don’t do
what we did in California,” but, more often than not, it means those of us who work in water in
California can offer some useful information or guidance.

The reason that California has already faced so many water law and policy issues is that there
are few, if any, places in the world with a Mediterranean climate that have the population and
agricultural and industrial water demands that California has had. California’s population has
grown more than 10 fold in the past 100 years, and it has doubled in just the past half-century.
Moreover, more than half of the nearly 40 million people living in California live in the drier
southern part of the state, and that poses a substantial water challenge.

California water law and policy has gone through a lengthy evolution over what can roughly be
described as four eras. In the first era, which lasted from 1850-1928, the Gold Rush and a great
increase in irrigated agriculture prompted heavy water demand, both for those uses and the
increasing population. During this time, surface supplies became fully used, and the basic rules of
surface water rights were established. Later in this period, technology made it possible to pump
groundwater, and groundwater rights were developed. Establishing rules was crucial as this really
was the Wild West, and there was a good deal of truth in the phrase “better upstream with a shovel

than downstream with a water right.” John North, who shared a desk with BBK founding partner
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Raymond Best when Mr. Best established his law practice, once defended a client in front of the
Supreme Court who had killed his neighbor over a surface water rights dispute.

The second era was characterized by the development of major water projects (Los Angeles’
first water project was completed in 1913 so these eras are only rough approximations). Water pro-
jects were needed because local surface and groundwater supplies were being fully used and yet
demand continued to grow. From the early 1930s until the early 1970s, the Colorado River
Aqueduct, Central Valley Project and State Water Project were built. It was a time when water sup-
plies seemed limitless, and technology, it seemed, would allow water to be brought from almost
anywhere to meet California’s water needs. BBK partner James Krieger was a major participant in
developing the State Water Project and helped form several of its member agencies. The end of this
era of construction and development as the primary way to meet California’s water supply needs,
in the early 1970s, coincided almost precisely with Krieger’s untimely death in an airplane acci-
dent in 1975.

The third era involved recognizing the importance of environmental values and integrating
those into water law and policy. This began in earnest with the Clean Water Act and Endangered
Species Act in the early 1970s and continued through the California Supreme Court’s public trust
decision in the National Audubon case in 1983, certainly one of the most important California
water law decisions.

The fourth era, which we are still in, has encompassed the challenge of allocating water
between environmental and consumptive uses, the recognition that California’s water demand is
closely matched with its supply, and the reality that climate change will have a huge impact on
California’s water that has yet to be addressed. This may well turn out to be the most difficult era
yet unless technological innovation can significantly increase the efficiency of existing uses.

So in summary, the evolution of California water could be described as: 1) Use the cheapest
water first (surface and then groundwater); 2) Go get more water because we can bring it from
anywhere; 3) Wow, the environment is really important—we should do something to take care of it;

and 4) Uh oh, the supplies are stretched pretty thin and may be getting a lot thinner. Of course,



this is a tongue-in-cheek version, but, when dealing with California water, you have to have a
sense of humor.

Meeting the challenges of this era will require creativity. We can’t simply build our way out of it,
but neither can we just conserve our way out of it. Instead, the solution is to develop a new synthesis
of both supply and law that will allow California to meet its present and future water demands.

It is important to address the demand side and do everything possible to stretch existing sup-
plies further. This includes using new irrigation technologies (and figuring out creative ways to
help agriculture cope with the cost of implementing them) and less irrigation in outdoor urban
areas. Conservation does need to be a way of life in California but, as will be discussed below,
using less water cannot cause our water suppliers to be unable to meet their capital, operational
and maintenance-related expenses.

On the supply side, particularly because of the changing climate, we have to do everything we
can to diversify our water supply portfolio. This includes more recycled water and more storm
water capture. However, at least in the short-term, new sources and conservation cannot replace
the water currently moved great distances to the Bay Area and Southern California. While, as I
noted above, we can’t build our way out of the challenges we face, the transition to more local
sources will take decades, and this means that water has to be moved through the Bay-Delta in the
most efficient and environmentally-sensitive manner reasonably possible. That means construc-
tion of a Delta conveyance facility.

Increasing fluctuations in water supply due to climate change also mean that storage is
extremely critical. Underground storage and off-stream storage are preferable for both economic
and environmental reasons and hopefully can provide the storage we need.

A fundamental issue with limiting demand and diversifying supply is economics. Most
water suppliers rely on sales to fund their operations and maintenance, meaning that conserva-
tion actually decreases their revenue. This is a major problem and must be addressed if efficient
use is to be consistently maximized and if projects to use recycled water and capture storm

water are to be completed.
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Over the next two decades, groundwater use in California will change significantly. The
implementation of the Sustainable Groundwater Management Act means that the time-honored
practice of overdrafting basins and “pumping until a judge tells you not to” will be replaced with
limiting pumping to the sustainable yield of the basin. While SGMA may produce a number of
groundwater adjudications, one way or another there will be sustainable groundwater manage-
ment throughout California by the 204.0s.

I am optimistic that California will meet these challenges. We won'’t get to where we need to be as
quickly or as easily as we would like, but that is the nature of water. Water is often compared to gold
or referred to as the “new oil,” but unlike gold or oil, we can’t live without it. Quick and easy solutions
to water allocation issues can’t possibly consider all potential uses and reach the proper balance
between them. Rather, meaningful progress and equitable solutions take time. However, I believe we
will meet our challenges in large part because of the reasonable use doctrine that governs all
California water law. The reasonable use doctrine has allowed California to gradually adapt its water
uses to changing demands and societal priorities. It will continue to allow California to use its incred-
ible technological, intellectual and financial resources to meet its water demands.

Whether you work in water or simply enjoy watching the water world, I hope you find the
information in this book useful as California continues on its water journey.

—Eric L. Garner

SECOND EDITION, 2007

The first edition of California Water was published more than ten years ago. At that time, I had some
doubts about whether a book of this kind would be well received. I knew there was a real need for a
practical book that dealt not only with basic water law, but also more generally with water issues,
water development, and the relationship of water to the environment. Multi-volume treatises were
then available as they are now, but there was nothing that was easily readable for the interested per-
son. The visible need was not only for the lawyer, but for the engineer, the planner, the elected offi-
cial, or the community leader who was interested in water, for those who were looking for a concise,

yet still comprehensive, story of California water. Nonetheless, a book of this kind is hardly bedtime



reading, and I was pleasantly surprised when the first printing sold out. And, later, even more heart-
ened when people began to ask about when we were going to put out another edition.

More than a decade later is a good time for the new book. The historic Bay-Delta Accord of
1994 has now achieved legal recognition in State Board Decision 1641 which was essentially
affirmed in Justice Robie’s landmark opinion. However, the promise of implementation through
the consensus approach of CALFED appears to be fading. The critical issues on the Colorado River,
occasioned by disappearing surpluses and California’s use of more than its basic 4.4 million acre-
feet entitlement, occupied almost a decade of sometimes bitter politics, negotiations, and litiga-
tion. But a settlement of those issues is now in place among the major California water users, the
Bureau of Reclamation, and other Colorado basin states. Water transfers, conservation, recycling,
and conjunctive use of groundwater have begun to emerge as major sources of supply. The ESA and
CEQA have come to overshadow traditional water rights in the allocation of the state’s water
resources. Global warming is much in the news, but the impact on our water supplies is still
uncertain. A recent 2007 report by the Public Policy Institute of California asserts that our dec-
ades-old policy of trying to maintain the entire Delta as a fresh water source is no longer viable,
suggesting a return to more natural saline conditions, and resurrecting the peripheral canal. In
2000, the Supreme Court issued its most important decision on groundwater law” since the 1975
opinion in Los Angeles v. San Fernando. The historic settlement in the Friant case restored flows in a
reach of the San Joaquin River. And the legislature and the Supreme Court have now begun to tie
the approval of future urban development to more secure water supplies. So while much of the
history of California’s water development and the basic principles of water law that were included
in the original edition of California Water are still present in this book, much material has been
added to recount more than ten years of significant change.

As noted in our first edition, we come to water issues from the perspective of a law firm that
primarily represents public agencies which bear the heavy responsibility of providing reliable

water supplies to a growing population and some of the most productive agriculture in the world.

" City of Barstow v. Mojave Water Agency (2000) 23 Cal. 4th 1224
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Still, we have tried to keep the book impartial, and to fairly represent the increasing importance of
the environmental uses of water. The in-stream use of water and the consumptive uses of water
frequently clash, and we have devoted significant portions of the book to this issue. At one point,
it appeared that conflict might be on the wane as the Environmental Water Account and CALFED
paid huge amounts of money into ecosystem restoration. However, recent dramatic declines of
pelagic fisheries in the Delta, and diminishing support for the CALFED consensus approach, have
led to renewed attacks on SWP and CVP Delta exports. Conflict, without a solution, is the condition
as this book goes to press.

On a personal note, I continue to believe that state efforts to create more storage are sadly
lagging. The capture and storage of high flows, not needed for environmental uses, are vital to
long-term reliable water supplies. Additional surface storage facilities become even more impor-
tant as climate changes may substitute increased rainfall and fast runoff for the natural storage of
water now achieved from mountain snow packs. Moreover, the increased use of groundwater
basins to store water still requires the temporary use of surface storage facilities. Getting water
underground is a slow process. High flows first have to be held somewhere before they can be per-
colated into groundwater basins. And storage facilities take years, if not decades, to get finally
built. Storage facilities constructed now can help to head off the potentially disastrous impacts of
a long drought, but storage facilities that are only studied and talked about now, though perhaps
to be built later, cannot provide quick relief from drought. Previous generations planned for
growth and to protect the state against drought. That surplus capacity has now been essentially
used up. Without the same kind of foresight, drought will simply pit cities, farmers, and the envi-
ronment against each other for the use of the scarce resource. We should have learned from the
electrical crisis how devastating a shortage in a basic utility service can be. Yet a shortage of elec-
tricity is far easier to remedy than a shortage of water. Electricity can be manufactured and pur-
chased from outside the state. Water has only one advantage over electricity. It can be stored. This
advantage should not be squandered.

—Arthur L. Littleworth



