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PREFACE

THIS BOOK IS INTENDED FOR ANYONE SEEKING AN UNDERSTANDING of
the complexities of state and federal wetlands and endangered species permitting in
California. Although written primarily from a legal perspective, this book is not just for
lawyers. It should be useful also to students, teachers, planners, biologists, resource manag-
ers, local government officials, consultants, and members of the public. We hope it serves
as a practical guide offering both a broad perspective for our readers and detailed informa-
tion on the agencies, laws, regulations, and policies that govern the permitting process.

PartI of this book covers the full panoply of state and federal species-related laws that
govern development in California. In addition to the federal Endangered Species Act
(Chapter 1) and the California Endangered Species Act (Chapter 2), Part I covers avian
protections (e.g., the Migratory Bird Treaty Act, the Bald and Golden Eagle Protection
Act, and California Fish and Game Code protections for avian species) (Chapter 3); stat-
utory protections for plant species (including the California Native Plant Protection Act
and the California Desert Native Plants Act) (Chapter 4), and fish species (e.g.,
Magnuson-Stevens) (Chapter 5); and various other categories of protected wildlife includ-
ing California’s fully protected and other special-status species (Chapter 6).

Part II covers wetlands and other waters of the United States and the State of
California, which are governed by Section 404 of the federal Clean Water Act (Chapter 7)
and California’s Porter-Cologne Water Quality Control Act (Chapter 8), respectively. Part
IT also covers California’s regulatory structure for rivers, streams, and lakes under Section
1600 of the California Fish and Game Code (Chapter 9) which, in many cases, governs
resources that are also covered by the Clean Water Act or Porter-Cologne.

Part IIT addresses a number of subjects that do not fit neatly within the species- and
wetlands-related themes of Parts I and II. In particular, Chapter 10 describes the means by
which mitigation is accomplished in California through conservation-related transactional
structures such as conservation easements, permittee-responsible projects, mitigation, and
conservation banks. Chapter 11 explains the structure and use of regional conservation
plans including habitat conservation plans, natural community conservation plans, and

regional conservation investment strategies. Finally, Part III covers certain other discrete



categories of natural resources that are often implicated during species- or wetlands-related
permitting. These include discussions of cultural resource protections under the National
Historic Preservation Act and California’s AB 52 (Chapter 12); bay and coastal resource
protections administered by the Bay Conservation and Development Commission, and
the California Coastal Commission (Chapter 13); and the role of the public trust doctrine
in shaping environmental policy in the State of California (Chapter 14).

Because the authors had to stop somewhere, certain specialized subjects were
excluded from coverage in this book. For example, this book does not cover California
water law. Nor does it cover laws or regulations relating to specific industry sectors such as
energy, mining, forestry, or agriculture. Moreover, although this book covers the discharge
of dredged or fill material into state and federal waters, it does not otherwise include
broader discussions of surface or groundwater pollution or storm water regulation except
where needed for context. Finally, although from time to time this book touches on
requirements of the California Environmental Quality Act and National Environmental
Policy Act—and these statutes are of paramount importance in resource agency permit-
ting in California—this book is not a treatise on either statute.

The reader should not rely on this guide as an authoritative source of legal advice.
First, although intended to provide a broad overview for the practitioner, this book does
not cite to every case, regulation, guidance document, or other source of authority relevant
to the subjects covered. This is particularly true with respect to federal law, where we have
concentrated on Ninth Circuit and U.S. Supreme Court opinions as examples of how dif-
ferent subjects are treated. Moreover, where we do discuss cases or other sources of author-
ity, we cite to them only for specific illustrative purposes; in many instances the
information we provide here may be incomplete or lacking in context.

Second, the regulatory environment in California, and nationwide, is changing at a
break-neck pace. It is certain that aspects of this book will be outdated on the date of its
publication. While we intend to update the book from time to time, it will be the reader’s
responsibility to track changes in the law in the meantime.

As this is our first edition, we encourage our readers to let us know of any errors
requiring correction (of which we expect many); disagreements they may have with our
expressed positions or occasional biases arising out of our experience as counsel to private
and public permittees (of which we expect more than a few); or additional subjects that

might be helpful to include in future editions (all of which we will gladly consider).

PREFACE
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