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1.  Definitions 
“Agreement” has the meaning in clause 2.4. 
“Customer” means the Applicant listed in the Credit 
Application or any person authorised to act on behalf of the 
Applicant. 
“Credit Application Form” means the form as attached to the 
Terms. 
“Guarantor” means the guarantor as described in the Credit 
Application Form. 
“Order” means any Products ordered by the Customer. 
“Order Form” means any form or document that reflects an 
Order. 
“Price” means the price payable for each Product. 
“Products” means the products the Supplier sells or is able to 
supply. 
“Supplier” means Fortieth Spirit Pty Ltd ACN 006 585 039 ATF 
Bargra Trust Fund trading as The Tie Works ABN 97 168 355 
693, its successors and assignees or any person acting on 
behalf of and with the authority of the Supplier. 
“Terms” means these terms and conditions. 

2. Acceptance of Terms 
2.1 Unless otherwise agreed by the Supplier in writing, these 

Terms apply to any Order Form and the Credit Application 
Form, and form the basis of a provision of credit and/or supply 
to the Customer. 

2.2 The Customer agrees that by submitting a Credit Application 
Form or Order Form to the Supplier, the Customer will be 
bound by the Terms.  

2.3 The Customer and Guarantor accept and are bound, jointly and 
severally, by these Terms upon acceptance of the Credit 
Application Form by the Supplier.  

2.4 The completed Credit Application Form and these Terms will 
form the entire agreement between the Customer and Supplier 
in relation to a supply of Products on credit terms 
(“Agreement”).  

2.5 To the extent that there is any inconsistency between the 
Terms and any other terms contained in any forms provided by 
the Supplier to the Customer in the supply of Products, these 
Terms will prevail unless otherwise agreed to in writing. 

3. Price 
3.1 Prices listed in any document provided by the Suppler is in 

Australian dollars ($AUD) unless otherwise stated. 
3.2 Prices do not include GST or any other taxes unless otherwise 

stated. 
3.3 Prices are subject to change if an error in pricing has been 

made or at the discretion of the Supplier at any time prior to 
receipt of an executed Order Form.  

4. Payment 
4.1 The Supplier agrees to provide credit to the Customer by 

delaying immediate payment of the Price to such time limits as 
set out by any invoice rendered by the Supplier for an Order or 
otherwise in accordance with these Terms and the Credit 
Application Form. 

4.2 Time for payment of an Order shall be of the essence and the 
Customer agrees to pay the Price by each due date 

4.3 All payments must be made by cash, direct debit, credit card or 
by any other method as agreed to between the Customer and the 
Supplier. 

4.4 Should the Customer make payment by credit card, a surcharge 
based on the percentage of the Price may be charged, 
dependent on the type of credit card. 

4.5 The Supplier shall be deemed not to have received payment until 
the funds have cleared in its account, regardless of the method of 
payment. 

4.6 The Supplier reserves the right to charge interest on any 
outstanding amounts payable by the Customer at 2% higher than 
the penalty interest rate pursuant to the Penalty Interest Rates 
Act 1983 (Vic). 

4.7 Should any payment remain overdue after thirty (30) days, the 
Supplier reserves the right to charge an additional administrative 
fee of the greater of $20 or ten percent (10%) of the overdue 
amount to manage the overdue account. 

4.8 The Customer and Guarantor jointly and severally grant to the 
Supplier an equitable charge over interest in any real property 
both present and in the future that either party may have with the 
amount of indebtedness owed to the Supplier. 

4.9 The Customer must indemnify the Supplier against any loss 
directly or indirectly suffered due to a failure or delay in making 
payment in full or in part, notwithstanding that the failure or delay 
may be out of the Customer’s control. 

4.10 The Supplier may withdraw credit and terminate any on-going 
credit at any time, in which event, all liabilities of the Customer 
will become immediately due and payable to the Supplier. 

5.  Delivery  
5.1 The Supplier will endeavour to dispatch an Order within 7 

business days of all ordered Products being capable of delivery 
or any such later time as directed by the Customer. The 
Customer may not make any changes to an Order once it has 
been dispatched.  

5.2 The Customer must make arrangements to accept delivery of 
an Order. 

5.3 The Customer agrees that additional charges may be imposed if 
delivery of an Order fails and redelivery is required.  

5.4 The Customer agrees that Products ordered may not be 
returned for credit unless an incorrect Product was delivered.  

6. Title and Risk in Products 
6.1 The Customer agrees that the risk of loss in the ordered 

Products passes upon delivery of the Order.  
6.2 Notwithstanding clause 6.1 above, title to any ordered Products 

will not pass to the Customer until the full Price has been paid 
to the Supplier for the ordered Products. 

6.3 The Customer agrees not to encumber any unpaid Products. 
6.4 The Customer irrevocably authorises the Supplier to enter on 

the Customer’s premises, or such other premises, where the 
unpaid Products are located to repossess, retake or otherwise 
deal with any and all unpaid Products. The Customer 
indemnifies the Supplier for any loss or damage suffered by the 
Supplier in exercising this right.  

6.5 The Customer agrees to take all steps necessary and to sign all 
documents required by the Supplier to enable the registration 
and perfection of the Supplier’s Purchase Money Security 
Interest in relation to the Products as collateral on the Personal 
Property Securities Register.  

6.6 This clause 6 survives the termination of this agreement.  
7.  Quality of Products 
7.1 The Customer’s rights in relation to the quality of Products will 

be governed by the Competition and Consumer Act 2010. 
7.2 The Supplier does not provide any warranty in relation to the 

Products beyond the minimum statutory requirements.  
8.  Description of Products 



Terms and Conditions 
 
 

 
 

2 of 2 
 

8.1 The Customer acknowledges and agrees that Products 
delivered might differ slightly in colour from displayed images 
or any samples provided due to manufacturing tolerances.  

8.2 The Customer agrees that any variation as described in clause 
8.1 is not a breach of a supply of the Products. 

9.  Liability 
9.1  The Customer acknowledges and agrees that the Supplier’s 

total liability to the Customer for any loss, damage or reliance 
shall be limited to either replacement of the Products or a 
refund of the Price paid for the Products (as determined by the 
Supplier). 

9.2  The Supplier is not liable or in default under the Terms for any 
interruption resulting directly or indirectly from acts of God, civil 
or military authority, acts of public enemy, wars, accidents, 
fires, explosions, earthquakes, floods, strikes, labour disputes, 
Government action, shortage of suitable parts or other causes 
beyond the reasonable control of the Supplier. 

9.3  All warranties, conditions and representations, whether express 
or implied (other than express warranties stated by the Supplier 
in writing), are excluded except where the Supplier is by law 
unable to exclude or limit liability. To the fullest extent permitted 
by law, the Supplier is not liable to the Customer for loss of 
profit or other economic loss, indirect, special, consequential, 
general or similar damages arising under any order, or for 
negligence by the Supplier, or for any claim made against the 
Customer by any other party even if the Supplier has been 
advised of the possibility of such claim. 

10.   Indemnity  
10.1 The Customer will indemnify the Supplier in respect of any 

claim, action, damage, loss, liability, cost, charge, expense, 
outgoing or payment suffered or incurred by the Supplier 
(including, but not limited to, economic loss and all legal costs 
and disbursements on a full indemnity basis) and/or any wilful, 
illegal or negligent act or omission caused by the Customer, its 
employees and/or its agents. 

10.2 The Customer agrees to indemnify the Supplier against the 
payment of any stamp duty or other taxes and charges arising 
out of this Agreement.  

11.   Personal Guarantee 
11.1 If the Customer is a company or is a trust, the directors or 

trustee/s signing the Credit Application Form on behalf of the 
Customer also signs the Credit Application Form in that 
person’s personal capacity and hereby unconditionally 
guarantees, jointly and severally, to the Supplier to complete all 
obligations, including the due and punctual payment of all 
monies payable by the Customer as and when they fall due. 

11.2 The Guarantor agrees to provide the guarantee as listed in the 
Credit Application Form. 

11.3 For the avoidance of doubt, clause 11.0 applies in addition to 
any Guarantor that have signed the Credit Application Form.  

11.4 The Supplier may enforce this personal guarantee against a 
guarantor or the signing director at any time without first 
initiating any recovery action against the Customer.   

12.  Termination  
12.1 In addition to the Supplier’s right to terminate the provision of 

credit under clause 4.10, this agreement and any facility in 
relation to the provision of credit will immediately terminate 
upon the occurrence of any of the following: 

 (a) if the Customer parts with possession of any unpaid 
Products other than by sale in the ordinary course of its 
business; 

 (b) If a controller (as defined in section 9 of the Corporations 
Act),  

  administrator or similar officer is appointed in respect of the  
  Customer; 
 (c) if the Customer takes any step towards or commences the  
  winding up in respect of the Customer or proposes a  
  compromise or scheme of arrangement with any of its  
  creditors; 
 (d) If the Customer encumbers any unpaid Products; or 
 (e) If the Customer, being an individual, becomes insolvent or  
  commits an act of bankruptcy. 
12.2 Upon the termination of this Agreement, any and all moneys 

owing to the Supplier under this Agreement becomes due and 
payable immediately without demand.  

13 Dispute Resolution 
13.1 If a dispute arises out of or relates to any contract to which 

these Terms apply, except where urgent interlocutory relief is 
sought, neither party may commence legal proceedings unless: 
(a) The party claiming a dispute has given written notice of the 

dispute to the other; and 
(b) Both parties endeavour, in good faith, to resolve the dispute 

expeditiously by any means upon which they mutually 
agree. 

13.2 If the dispute remains unresolved for thirty (30) days after 
notice has been given under 13.1(a), a mediator will be 
appointed by the President of the Law Institute of Victoria or 
his/her nominee and the parties will bear the costs associated 
with the mediation equally. 

13.3 If the dispute is not resolved via mediation, either party may 
institute legal proceedings concerning the subject matter. 

14.  Intellectual Property 
14.1 The copyright in all pictures, drawings and documents provided 

by the Supplier to the Customer shall remain vested in the 
Supplier and the Customer shall have no right to use such 
copyright without the Supplier’s written approval. 

15. General 
15.1 These Terms are governed by the laws in force in the State of 

Victoria and both parties hereby submit to the non-exclusive 
jurisdiction of the Courts of that State. 

15.2 In the event that a provision of these Terms is held to be invalid 
or unenforceable, that provision will be read down and the 
remaining provisions of these Terms will remain in full force 
and effect. 

15.3 The failure of the Supplier to enforce any provision of these 
Terms shall not be treated as a waiver of that provision, nor 
shall it affect the Supplier’s right to subsequently enforce that 
provision. 

15.4 The Supplier may amend these Terms at their absolute 
discretion by notice to the Customer. Such amendment will 
take effect from the date on which the Supplier notifies the 
Customer of the same. 

15.5 The Supplier may assign or sub-contract all or any part of its 
right and obligations without the Customer’s consent. The 
Customer may not assign or sub-contract all or any part of its 
right and obligations without the Supplier’s consent. 

15.6 These Terms and subject to change from time to time. The 
Supplier will provide the Customer a copy or access to a copy 
of any amended terms.  

15.7 Any amended terms will be immediately applicable from the 
time the Supplier makes a copy of such terms available to the 
Customer.  


