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v. 
 
ALEJANDRO MAYORKAS, 
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I. INTRODUCTION 

Plaintiff Behring Regional Center (“BRC”) filed its Complaint and motion for interim relief for 

one simple purpose—to get back to work as soon as possible.  United States Citizenship and 

Immigration Service’s (“USCIS” or the “Agency”) arbitrary and capricious decision to terminate 

existing regional centers needs to be set aside so BRC can continue to accept new investors and earn 

revenue for its services.  It cannot be lost on the Court that this is now the third time BRC has had to 

litigate USCIS’s violations of the law that have directly harmed BRC.1  The only way to provide BRC 

meaningful immediate relief in this case is to return it to the status that should have existed subsequent 

to the passage of the Integrity Act but prior to the unlawful deauthorization.  The relief described below 

is fully consistent with that purpose.  

In particular, the scope of relief should be to preliminarily vacate the Agency’s action of 

deauthorizing regional centers, which had the direct effect of deauthorizing BRC, and any subsequent 

decision resulting from that deauthorization.  The Agency should also be required to accept regional 

center and investor petitions based on the business plans previously approved (which were in the form 

of I-924 exemplar petitions) from a designated regional center.  Further, any changes implemented by 

USCIS to the Regional Center Program that resulted from the decision to terminate the regional centers, 

such as the issuance of new forms to be executed by existing regional centers, must be set aside and 

promulgated pursuant to required notice and comment rulemaking.  The Program must be up and 

running immediately, consistent with Congress’s clear intent, and the Agency must accept petitions 

from regional centers and their investors. 

The Court also asked whether BRC wishes to convert this request for preliminary relief to a 

motion for summary judgment.  Although BRC believes that the Court can and should grant judgment 

in favor of BRC on the submissions and argument to date, the Agency has indicated that it is not yet 

willing to expedite summary judgment briefing and wants to supplement both its briefing and the 

record.  BRC cannot wait any longer.  The issue needs to be addressed now, and not on the 

 
1  See Behring Regional Center LLC v. Wolf, et al., 3:20-cv-09263 JC (N.D. Cal.) (USCIS exceeded its authority 
in promulgating the EB-5 Modernization Rule that had a significant negative impact on BRC and the EB-5 
industry); Behring Regional Center LLC v. Mayorkas, et al., 3:22-cv-01049 AGT (N.D. Cal.) (USCIS 
unilaterally refused to accept new regional center-associated I-526 Petitions after June 30, 2021).  
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government’s timetable.  Nor should any relief for BRC be affected based upon potential involvement 

by other parties.  The Agency cannot use the judicial process to further delay, and thus ignore 

Congress’s intent to “reauthorize and reform” the Program.  BRC needs the lights turned back on and 

the preliminary relief sought herein accomplishes that. 

II. THE COURT SHOULD VACATE THE AGENCY’S DEAUTHORIZATION OF 
REGIONAL CENTERS AND COMPEL THE AGENCY TO ACCEPT 
APPLICATIONS FROM REGIONAL CENTERS 

A. The Requested Preliminary Relief 

BRC hereby requests the following preliminary relief upon a finding of the factors under 

Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008): 

1. The USCIS’s deauthorization of regional centers as of April 20, 2022, including the 

announcement on the USCIS website, the Agency’s guidance, and new forms (I-956, I-

956F, I-956G, I-956H, I-526E) issued by USCIS with respect to regional centers that 

had been designated as of April 19, 2022, be vacated pending any further order of the 

Court.   

2. Defendants, including and through USCIS, be enjoined from refusing to recognize the 

designation and licensure of any regional center that had been approved prior to March 

15, 2022 pending further order of this Court.   

3. Defendants, including and through USCIS, be compelled to accept new I-526 petitions 

sponsored by a previously authorized regional center, including any approved I-924 

exemplar petition filed before March 15, 2022, pending further order of this Court.  This 

includes, pursuant to Section F(ii) of the Integrity Act, that a USCIS approval of any 

pre-enactment business plan shall be binding on the Agency when adjudicating both (i) 

new investor petitions based on the same offering described in such approved pre-

enactment business plans, and (ii) removal of conditions for investors who have already 

submitted petitions based on the same offering described in such approved pre-

enactment business plans. 
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B. Injunctive Relief May and Should Include Vacatur of Deauthorization 

As noted, USCIS has issued guidance and taken other steps that all regional centers were 

deauthorized as of March 15, 2022.  This action had the effect of deauthorizing BRC.  To provide 

immediate relief to BRC, the Court must vacate the Agency’s decision deauthorizing regional centers. 

The Court has inquired whether vacatur of the Agency’s deauthorizing regional centers is only 

appropriate at final judgment or whether it can be ordered as preliminary relief under the Administrative 

Procedure Act (“APA”).  BRC has identified multiple cases in which courts have vacated agency 

actions preliminarily but has not located a case in which a court held that vacatur is only available as a 

remedy in a final judgment.   

In S.A. v. Trump, 18-cv-03539-LB, 2019 U.S. Dist. LEXIS 33286 (N.D. Cal. Mar. 1, 2019), 

Judge Beeler rejected the government’s argument that the Court could not issue a preliminary 

injunction that sought vacatur of an agency action because the same relief was sought in the complaint 

as part of a final judgment: 

“The defendants next object that a preliminary injunction would grant the 
plaintiffs the same relief that they ultimately seek in their complaint.  But 
the Ninth Circuit has held that, at least in the context of APA challenges in 
immigration matters, ‘[w]hen a reviewing court determines that agency 
regulations are unlawful, the ordinary result is that the rules are vacated,’ 
and the fact that vacatur is the ordinary relief provided on a final judgment 
does not undermine a preliminary injunction that vacates the agency’s 
actions on a preliminary basis.  Regents II, 908 F.3d at 511-12 (citation 
omitted).” 

Id., at *37-38.  Accordingly, the preliminary relief that the Court entered in that case included that: 

“DHS’s decision to mass-rescind conditional approvals for the 2,714 beneficiaries conditionally 

approved for parole but who had not traveled to the United States is vacated.”  Id. at *41.   

Courts in other districts have entered similar orders.  For example, a court in the Southern 

District of New York also granted a preliminary injunction that vacated an agency action that violated 

the APA.  See L.V.M. v. Lloyd, 318 F. Supp. 3d 601, 621 (S.D.N.Y. 2018) (“For the foregoing reasons, 

the motion for a preliminary injunction is granted, and Defendants are directed to vacate the director 

review policy until further order of the Court.”).  More recently, a court in the Eastern District of 

Virginia entered a preliminary injunction that vacated the U.S. Patent and Trademark Office’s 

“‘considered withdrawn’ declaration and restore the status of the ‘456 application to ‘pending’” in an 
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APA challenge to the USPTO’s decision denying a patent application.  Hints, Inc. v. Hirshfeld, No. 

1:21-cv-573 (LMB/IDD), 2022 U.S. Dist. LEXIS 52887, at *9 (E.D. Va. Mar. 23, 2022). 

The same result should follow here as the appropriate remedy to the legal error committed by 

USCIS in construing the Integrity Act is to vacate USCIS’s action deauthorizing regional centers (not 

merely requiring the removal of the Announcement) pending final judgment from this Court.  Any 

remedy less than vacating the deauthorization of regional centers would fail to return BRC to the status 

quo prior to the USCIS’s unlawful action.  

C. Injunctive Relief Should Compel Requiring USCIS to Process New Applications 

 Merely vacating the Agency’s decision deauthorizing regional centers is not sufficient to fully 

remedy the injury to BRC.  Rather, the Court must also compel USCIS to take certain steps to avoid 

the continuing harm to BRC, including that USCIS must be compelled to accept new I-526 petitions 

sponsored by a regional center, associated with any filed or approved I-924 exemplar petition filed 

before March 15, 2022. 

As a preliminary matter, there is no question that courts have authority under Section 705 to 

compel government conduct to preserve the status quo.  See 5 U.S.C. § 705; see also Gomez v. Trump, 

485 F. Supp. 3d 145, 204 (D.D.C. 2020) (citing 5 U.S.C. § 705); S.A. v. Trump, 2019 U.S. Dist. LEXIS 

33286, at *37 (finding that because “DHS previously processed such beneficiaries during the status 

quo ad litem, . . .  the court may order DHS to continue with that approach to maintain that status quo.”) 

(citations omitted).  Further, the status quo to which BRC should be returned is that existed based upon 

USCIS’s concession at the hearing on June 2, 2022 regarding the status of regional centers under 

Section 610(a) of the 1992 Appropriations Act. 

In particular, at the hearing, the government conceded for the first time that regional centers 

such as BRC were always authorized under Section 610(a) of the 1992 Appropriations Act and that 

Section 610(a) did not lapse or sunset after June 2021.  This concession, which is contrary to the 

government’s prior position in this lawsuit and in prior litigation by Behring, see Behring Regional 

Center LLC v. Mayorkas, et al., 3:22-cv-01049-AGT (N.D. Cal.) (ECF No. 14), is critically significant 

because it is an acknowledgment that regional centers such as BRC were, and should have been, 
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authorized to accept investors and investors should have been permitted to submit applications during 

the sunset provision. 

As BRC explained, Section 610(b) of the 1992 Act merely acted to set aside (or reserve as an 

incentive) from the general pool of approximately 10,000 EB-5 visas a certain number of visas for 

investors who participated in regional center sponsored projects.  Section 610(b) did not prevent 

regional center investors from obtaining visas from the general pool.  Indeed, for over a decade the vast 

majority of EB-5 visa were issued to participants in the regional center program.  The lapse of Section 

610(b) thus did not serve to prohibit investors from seeking visas from the general pool available to the 

entire EB-5 Program and, with regional centers still authorized under Section 610(a), USCIS remained 

authorized to accept new regional centers-associated EB-5 petitions in the general pool.  As such, based 

upon the government’s concession, the status quo prior to the deauthorization on April 20, 2022 was 

that investors could apply for visas based on participation in a regional center sponsored project. 

Thus, in order to revert to the status quo, USCIS must be compelled to accept new I-526 from 

BRC as an authorized regional center.  This includes, pursuant to Section F(ii) of the Integrity Act, that 

a USCIS approval of any pre-enactment business plan shall be binding on the Agency when 

adjudicating both (i) new investor petitions based on the same offering described in such approved pre-

enactment business plans, and (ii) removal of conditions for investors who have already submitted 

petitions based on the same offering described in such approved pre-enactment business plans. 

D. Remand to the Agency Will Harm BRC 

To the extent that the government continues to argue that remand to USCIS is the appropriate 

remedy, that argument was also rejected by Judge Beeler in S.A. v. Trump: “The Ninth Circuit has 

affirmed the propriety of preliminary injunctions in APA cases staying or vacating agency action over 

remanding the matter to the agency.”  Id. at *40 (citing Regents of the Univ. of Cal. v. United States 

Dep’t of Homeland Sec., 908 F.3d 476, 511-12 (9th Cir. 2018)).  “While DHS can consider the issue 

for as long as it wants, the court issues a preliminary injunction now to preserve the status quo ante 

litem.”  Id. at *40-41.  In this case, the Agency has demonstrated that it has no willingness to engage 

in a process that guarantees that regional centers will be up and running as soon as possible.  Thus, the 

appropriate remedy is to vacate the deauthorization and to order that the agency be enjoined from 
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refusing to recognize the designation or licensure of any regional center that had been authorized as of 

the date of passage of the Integrity Act. 

E. USCIS May Seek to Apply Integrity Act Measure to Existing Regional Centers 

To be clear, BRC does not and has not argued that USCIS may not seek to enforce the 

compliance measures in the Integrity Act as related to regional centers.  Thus, BRC is not requesting 

the Court enjoin enforcement of the Act and agrees that USCIS should be permitted to engage in 

appropriate rulemaking, inclusive of notice and comment as necessary under the APA, and may 

otherwise take lawful steps to require submission of supplemental information from designated regional 

centers to comply with the Act, which could be accomplished by a simple request for evidence to the 

regional center as is the Agency’s normal process when a question or doubt is presented.   

BRC looks forward to working with USCIS and all interested stakeholders in devising a suitable 

method for ensuring compliance with the integrity measures in the Act that Congress required as part 

of its intent to reauthorize and reform the Regional Center Program.  In the meantime, to ameliorate 

the on-going direct harm suffered by BRC, the Court should vacate the agency’s deauthorization of 

regional centers, which has put BRC out of business, and require the agency to accept new applications 

from investors associated with an approved regional center, such as BRC. 

III. SCOPE OF RELIEF FOR OTHER PARTIES 

The relief requested above provides immediate relief to BRC.  However, the Court has also 

requested case law as to whether it may provide preliminary relief under the APA to parties other than 

BRC.  To the extent necessary to support BRC’s requested relief, BRC directs the Court to the following 

authorities. 

There is no controlling law in the Ninth Circuit that prevents a court from entering a preliminary 

injunction applicable to all similarly situated entities affected by the unlawful agency action.  The Ninth 

Circuit has permitted courts to fashion preliminary relief that applies beyond the named plaintiffs.  For 

example, the Ninth Circuit in Regents of the Univ. of Cal. v. United States Dep’t of Homeland Sec., 908 

F.3d 476 (“Regents II”), vacated in part and reversed in part sub. nom. United States Dep’t of 

Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1901 (2020), affirmed an injunction 

that applied to the existing beneficiaries of the Deferred Action for Child Arrivals (“DACA”) program 
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was not limited to just the named petitioners.  In Regents II, the petitioners challenged a decision to 

rescind the DACA program, asserting among other grounds that recission was arbitrary and capricious 

under the APA.  Judge Alsup of this Court found that the petitioners were likely to prevail on the merits 

and issued a preliminary injunction barring rescission of DACA “with respect to existing beneficiaries 

on a nationwide basis.”  Id. at 511.  The Ninth Circuit rejected the Government’s argument that a 

“proper injunction would be narrower.”  Id.   

“The general rule regarding the scope of preliminary injunctive relief is that it ‘should be no 

more burdensome to the defendant than necessary to provide complete relief to the plaintiffs before the 

court.’”  Id. (citing L.A. Haven Hospice, Inc. v. Sebelius, 638 F.3d 644, 664 (9th Cir. 2011) (internal 

citation omitted)).  “But [t]here is no general requirement that an injunction affect only the parties in 

the suit.”  Id. (citations omitted). 

The Ninth Circuit further highlighted the importance “that the claim underlying the injunction 

here is an arbitrary-and-capricious challenge under the APA.”  Id.  “In this context, ‘[w]hen a reviewing 

court determines that agency regulations are unlawful, the ordinary result is that the rules are vacated—

not that their application to the individual petitioners is proscribed.’”  Id. (citing Nat’l Mining Ass’n v. 

U.S. Army Corps of Eng’rs, 145 F.3d 1399, 1409 (D.C. Cir. 1998) (internal citation omitted).  The court 

further quoted Justice Blackmun’s discourse on relief under the APA: 

The Administrative Procedure Act permits suit to be brought by any person 
“adversely affected or aggrieved by agency action.”  In some cases the 
“agency action” will consist of a rule of broad applicability; and if the plaintiff 
prevails, the result is that the rule is invalidated, not simply that the court 
forbids its application to a particular individual.  Under these circumstances 
a single plaintiff, so long as he is injured by the rule, may obtain 
“programmatic” relief that affects the rights of parties not before the court. 

Id. (citing Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 913 (1990) (Blackmun, J., dissenting) (citation 

omitted). 

Lastly the Ninth Circuit noted “the need for uniformity in immigration policy” in affirming the 

issuance of a nationwide injunction applicable to all beneficiaries under DACA.  Id. (citing Hawaii v. 

Trump, 878 F.3d 662, 701 (9th Cir. 2017), rev’d on other grounds, 138 S. Ct. 2392, 201 L. Ed. 2d 775 

(2018) (“Because this case implicates immigration policy, a nationwide injunction was necessary to 

give Plaintiffs a full expression of their rights.”)).  
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There is case also law arising out of the Ninth Circuit that has questioned the appropriateness 

of nationwide injunctions—i.e., injunctions without a geographic scope—in certain citations.  See City 

& Cty. of San Francisco v. United States Citizenship & Immigr. Servs., 981 F.3d 742, 763 (9th Cir. 

2020) (citing DHS v. New York, 140 S Ct. 599, 599-601, 206 L. Ed. 2d 115 (2020) (Gorsuch, J., 

concurring); Trump v. Hawaii, 138 S. Ct. 2392, 2424-29, 201 L. Ed. 2d 775 (2018) (Thomas, J., 

concurring)).  The court in City and Cty. of San Francisco did not address the propriety of injunctions 

for all similarly-situated parties within a defined area but rather the geographic scope of such 

injunctions.  In that particular case, the court affirmed an injunction issued in the Northern District that 

was confined to the district but reversed a nationwide injunction issued by the Eastern District of 

Washington, finding that there was substantial litigation across multiple district courts and circuit courts 

that might be chilled through a nationwide injunction.  Id.  

After City & Cty of San Francisco, the Ninth Circuit has continued to affirm the issuance of 

injunctive relief not confined to the parties within a geographic area where such relief is necessary 

based upon the harm to the plaintiffs and the nature of cases challenging agencies actions under the 

APA.  See, e.g., E. Bay Sanctuary Covenant v. Garland, 994 F.3d 962, 986 (9th Cir. 2021) (affirming 

nationwide injunction based upon finding of likelihood on merits of succeeding on an APA violation); 

see also Santa Cruz Lesbian & Gay Cmty. Ctr. v. Trump, 508 F. Supp. 3d 521, 550 (N.D. Cal. 2020) 

(distinguishing City and Cty. of San Francisco and finding nationwide injunction appropriate because 

only one other case had been filed and no pending motion for preliminary injunction); NAACP v. 

Trump, 315 F. Supp. 3d 457, 474 n.13 (D.D.C. 2018) (noting issuance of nationwide injunctions is not 

subject to the same scrutiny when “the Court is vacating an agency action pursuant to the APA, as 

opposed to enjoining it as a violation of the Constitution or other applicable law.”). 

Additionally, BRC advises the Court of the holding in California v. Azar, 911 F.3d 558, 582 

(9th Cir. 2018), in which the Ninth Circuit reversed a nationwide injunction.  The court noted that a 

“preliminary injunction is ‘an exercise of discretion and judgment, often dependent as much on the 

equities of a given case as the substance of the legal issues it presents.’”  911 F.3d at 582 (citing Trump 

v. Int’l Refugee Assistance Project, 137 S. Ct. 2080, 2087, 198 L. Ed. 2d 643 (2017)).  The court in 

Azar found that the equities, in part, favored an injunction limited to the plaintiff states because a 
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nationwide injunction could affect the rights of non-parties to litigate in other forums and that those 

potential litigants might not seek the same relief as the plaintiff states.  Id. at 582.  BRC advises that is 

aware of at least one other pending lawsuit but that it is not aware of any pending motions for 

preliminary injunction.  Amicus counsel voiced the likelihood of non-parties seeking to intervene in 

the instant case and obtain similar relief.  Granting interim relief to BRC should have no bearing on 

non-parties as they have not yet demonstrated they are similarly situated in their harm caused by 

USCIS’s actions.  Under all circumstances, BRC requires the interim relief discussed above regardless 

of the status of any other litigation or the interests of any other parties or non-parties. 

IV. CONCLUSION

For the reasons previously briefed and argued, and for the reasons stated above, the Court should

grant Behring Regional Center’s motion for preliminary injunction and grant the relief requested above. 

     Respectfully submitted, 

Dated:  June 6, 2022      GREENBERG TRAURIG LLP  

By: /s/ Todd A. Pickles 
     Todd A. Pickles  
     Michael R. Sklaire  
     Sarah M. Mathews 
     Aaron M. Levin 

     Attorneys for Plaintiff  
     BRC REGIONAL CENTER LLC 
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