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March 9, 2017 
Re: True HempTM Legal Status in the United States 
 

As a result of the DEA establishing a new drug code for ‘marihuana extracts’, True Leaf Pet has 
received multiple inquiries from consumers and retailers about the legality of its True HempTM line.  
As a result, the company has sought legal counsel from Hoban Law to clarify the issue.  

Legal Opinion 

“Hempseed oil and flour are legal products in the United States.  They are expressly exempted 
from the definition of marijuana under the CSA and therefore, they are not controlled substances 
subject to the jurisdiction of the DEA.  The United States is a signatory to the Single Convention 
on Narcotic Drugs, which also expressly exempts from its purview any cannabis cultivated solely 
for industrial purposes, including fiber and seed.  Signatory nations to the Single Convention have 
uniformly interpreted and applied the “industrial purposes” exemption to permit the production and 
sale of hempseed oil and flour. 

 In sum, the business in which True Leaf Pet is engaged, the manufacture of pet food 
supplements with hempseed oil and flour, is legal under United States and international law.  
There should be no reason why such products should not be freely marketed in the United States.”   

True Leaf is pleased to provide a product to the market that is legal under both United States and 
international law. Please see the attached letter and enclosures provided by Hoban Law Group 
on behalf of True Leaf Pet Inc. clarifying our position.  

Further, please see attached legal opinion of Hoban Law and enclosures at www.trueleafpet.com.  

 

Sincerely,  

 

 

 

Darcy Bomford, CEO 

 

 

 

mailto:info@trueleaf.com
http://www.trueleafpet.com/


  

 

 

March 9, 2017  
  
 
Darcy Bomford, CEO 
True Leaf Pet, Inc.          VIA EMAIL 
100 Kalamalka Lake Rd. #32  
Vernon, BC, V1T 9G1, Canada  
 
 
 
   True Leaf PetTM is a Canadian corporation in the business of making pet 
supplements with oil and flour derived from seeds of industrial hemp.  Industrial hemp is 
a broad class of variants of plants of genus Cannabis which exhibit low concentrations of 
tetrahydrocannabinols (THC), the main psychoactive compound found in marijuana.  You 
have asked for a legal opinion regarding the legal status under United States law of 
hempseed-derived oils and flour. 
 

SUMMARY 
 
   Products made from hempseed oil and flour are legal in the United States.  They 
are expressly exempted from classification as a controlled substance under the federal 
Controlled Substances Act.  They also are expressly exempted from control under the 
Single Convention on Narcotic Drugs, of which the United States is a signatory nation.   
 
   Notwithstanding their express legal status under U.S. and international law, 
hempseed  oil and flour have been controversial products because of repeated attempts 
by the U.S. Drug Enforcement Administration (DEA) to bring them within its regulatory 
control.  The DEA first tried to do so in the early 2000s, but was defeated in federal court.  
In December 2016, the DEA promulgated a new regulation on “marihuana extracts.”  
Strictly interpreted, the new rule would appear to constitute yet another effort to control 
legal industrial hemp products.  The rule currently is facing judicial and possibly also 
administrative challenges from the hemp industry. 
 
   Despite being legal products, hempseed oil and flour remain under assault in the 
United States.  Manufacturers and vendors of these products should remain vigilant as 
the political and legal status of the present regime of cannabis prohibition in America 
continues to evolve. 
  



  

 

DISCUSSION 
 
I. LEGAL STATUS OF INDUSTRIAL HEMP PLANTS AND PRODUCTS UNDER 

THE CONTROLLED SUBSTANCES ACT 
 

A. Hemp is Marijuana 
 
 The principle federal law in the United States governing the legality of industrial 
hemp and industrial hemp products is the Controlled Substances Act of 1970, 21 U.S.C. 
§ 801, et seq. (CSA).  It is illegal to manufacture,1 possess, or distribute a controlled 
substance without obtaining a registration from the Attorney General of the U.S. 
Department of Justice. 21 U.S.C. §§ 841(a), 822(1) and (2).  Control of drugs is 
administered through the DEA, an administrative subdivision of the Department of 
Justice. 
 

Analysis of the application of the CSA to industrial hemp plants and products 
begins with the definition of marijuana,2 which is as follows: 
 

(16) The term “marihuana” means all parts of the plant Cannabis sativa L., 
whether growing or not; the seeds thereof; the resin extracted from any part 
of such plant; and every compound, manufacture, salt, derivative, mixture, 
or preparation of such plant, its seeds or resin. Such term does not include 
the mature stalks of such plant, fiber produced from such stalks, oil or cake 
made from the seeds of such plant, any other compound, manufacture, salt, 
derivative, mixture, or preparation of such mature stalks (except the resin 
extracted therefrom), fiber, oil, or cake, or the sterilized seed of such plant 
which is incapable of germination. 

 
21 U.S.C. § 802(16).   
 
 Several observations about the definition of marijuana are worth making: 
 

1. The Plant.   Unlike the vast majority of substances identified under the 
Controlled Substances Act, marijuana is defined in terms of a plant, not a chemical 
compound or product.   The entire plant is classified as a dangerous drug, without regard 
to the concentration of THC or any other cannabinoid commonly found in it.  The definition 

                                                 
1 The term “manufacture” includes both cultivation and processing.  21 U.S.C. § 802(15 and 22).   
2 The CSA employs an archaic spelling of marijuana, using an “h” instead of the more widely recognized 
“j.” 



  

 

refers to a specific sub-species of the plant, Cannabis sativa L.  A series of appellate court 
decisions in the 1970s held that notwithstanding the reference to the sub-species, all 
species within genus Cannabis (nominally identified in the scientific literature as Cannabis 
sativa, Cannabis indica and Cannabis ruderalis) fall within coverage of the CSA.  The 
upshot of the definition of marijuana, and interpretative case law, is that even varieties of 
genus Cannabis that exhibit very low concentrations of THC, popularly known as 
industrial hemp, are considered marijuana. 
 

2. Parts of the Plant.  The definition of marijuana establishes a peculiar 
dichotomy.  The entire Cannabis plant, living or dead, is classified as marijuana.  But 
constituent parts of the plant may not.  Cannabis flowers, leaves, stems, viable seeds, 
resins and roots are all classified as marijuana.  But non-viable seeds and mature stalks 
are not marijuana.   
 

3. Derivatives of the Plant.  Derivatives of any part of the Cannabis plant that 
meets the definition of marijuana is also classified as marijuana.  Therefore, any extracts 
from leaves, flowers, stems, resins and roots of any cannabis plant, and anything made 
from them, are also marijuana.  Medicinal preparations made from industrial hemp, 
including cannabidiol, typically are derived from hemp leaves and flowers and, under 
those circumstances, meet the federal definition of marijuana.  But derivatives and any 
products made from exempted parts of the cannabis plant – that is, non-viable seed and 
mature stalks – are not marijuana.  Most traditional industrial hemp products, including 
seed oil, flour and fiber products are not classified as marijuana and therefore are not 
controlled substances under the CSA.   

 
The historical impact of the CSA has been to impose a broad prohibition on 

cultivation of industrial hemp in the United States, as any whole plant meets the definition 
of marijuana.  At the same time, federal law continues to allow commerce in certain 
industrial hemp products, which do not meet the definition of marijuana.  Non-controlled 
industrial hemp products, such as sterilized hempseed, hempseed oil and flour, and hemp 
fiber, as well as products made from those materials, are legally imported into the United 
States from foreign sources, where cultivation of industrial hemp is permitted. 

 
 

B. Marijuana and Tetrahydrocannabinol 
 
 The CSA organizes controlled substances into five lists, or schedules.  Schedule I 
includes the substances that are considered the most dangerous and therefore, are 
subject to the strictest control.  Schedules II through V proceed in descending order of 



  

 

danger and resulting control.  Conditions for listing a substance on Schedule I are as 
follows: 
 

(A). The drug has a high potential for abuse. 
 
(B). The drug or other substance has no currently accepted medical use 
in treatment in the United States. 
 
(C). There is a lack of accepted safety for use of the drug or other 
substance under medical supervision. 

 
21 U.S.C. § 812(b). 
 
 Marijuana is listed on Schedule I. 21 U.S.C. § 812(c)(c)(10).  THC is separately 
listed on Schedule I.  21 U.S.C. § 812(c)(c)( (17).   
 

The separate listings of marijuana and THC on Schedule I creates a potential 
conundrum.  Nowhere in the CSA does the statute provide any acceptable tolerances for 
drug concentrations.  The traditional approach of the DEA has been to adopt a “zero 
tolerance” with respect to any controlled substance.  As discussed in Section C below, 
the DEA has taken the position in the past that any part of the Cannabis plant, even those 
expressly excepted from the definition of marijuana, is a controlled substance if it contains 
any concentration of THC at all.  Because hempseed oil and flour typically contain trace 
amounts of THC, probably as the result of incidental contamination caused by seeds 
coming in contact with trichome-bearing parts of the plant (especially leaves and flowers), 
the DEA has periodically sought to treat hempseed oil and flour as controlled substances. 
 

B. Legal Status of Hempseed Oil and Flour Under the Single Convention 
on Narcotic Drugs 

 
 The United States is a signatory to the Single Convention on Narcotic Drugs, the 
seminal international treaty affecting the control of marijuana.  Signatories to the treaty 
assume the obligation to take such legislative and administrative measures as may be 
necessary to limit to medical and scientific purposes the production, manufacture, export, 
import, distribution, trade, use and possession of narcotic drugs.  In a manner roughly 
similar to the CSA, the Single Convention organizes drugs into schedules for purpose of 
control, from I through IV.  Substances listed on Schedule I are subject to all of the 
significant restrictions afforded under the treaty.  Substances listed on Schedule IV are 



  

 

automatically included on Schedule I, and in addition, signatory nations are authorized to 
adopt extra controls or even prohibit them altogether. 
 
 The term “marijuana” or “marihuana” is not used in the Single Convention.  Instead, 
it employs the terms “cannabis,” “cannabis plant,” “cannabis resin” and “extracts and 
tinctures of cannabis.” “Cannabis” is defined as the flowering and fruiting tops of the plant.  
A “cannabis plant” is any plant of genus Cannabis.  “Cannabis resin” means the separated 
resin from the cannabis plant.  “Extracts and tinctures of cannabis” is not defined.  The 
term “drug” means any substance listed on Schedule I, which by definition also includes 
everything listed on Schedule IV. 
 
 Cannabis, cannabis resin, and extracts and tincture of cannabis are all listed on 
Schedule I.  Cannabis and cannabis resin, but not extracts and tinctures of cannabis, are 
listed on Schedule IV.  This organizational scheme suggests that extracts and tinctures 
of cannabis could potentially be subject to somewhat less control than cannabis and 
cannabis resin.  The actual degree of control would depend on each nation’s own policies 
and laws. 
 
 The Single Convention expressly excepts traditional industrial hemp from 
coverage.  Article 28, Section 2 reads as follows: 
 

This Convention shall not apply to the cultivation of the cannabis plant 
exclusively for industrial purposes (fibre and seed) or horticultural purposes. 

 
 The term “industrial purposes” is not defined.  But signatory nations that have 
opted to permit legal cultivation and processing of industrial hemp apparently interpret 
this provision to mean that sterilized hempseed, hempseed oil and flour and hemp fiber 
products all fall within the meaning of “industrial.” Such products are therefore considered 
legal and may be manufactured and sold without violating the Single Convention. 
 
 
 
 

C. Attempts by Federal Drug Enforcement Authorities to Control 
Hempseed Oil and Flour 

 
 The discussion above illustrates three quirks in United States and international law 
that the DEA has exploited in attempts to bring hempseed oil and flour under its 
jurisdiction as a controlled substance.  They are as follows: 



  

 

 
1. Separate listings for marijuana and THC on Schedule I in the CSA; 
 
2. Apparent distinction drawn in the Single Convention between cannabis and 

cannabis resin on the one hand, and extracts and tinctures of cannabis on 
the other hand; and 

 
3. Lack of a clear definition of the term “industrial purposes” as used in the 

Single Convention to establish an exception to the control of cannabis. 
 

1. HIA v. DEA 
 
 In the early 2000s, the DEA decided that the separate listing of THC on Schedule 
I of the CSA applied to all naturally occurring THC in any part of the cannabis plant.  
Following from its zero tolerance policy, this meant that any product made from any part 
of the cannabis plant should be controlled if there were any possibility that such part of 
the plant or product might contain even trace quantities of THC.  The DEA promulgated 
a new rule, still codified in the Code of Federal Regulations, which effectively outlawed 
all food products made from hempseed oil or flour.  It provided that “any portion of a plant 
of the genus Cannabis” used to make any product intended for human consumption that 
contained “any amount of tetrahydrocannabinols” would be subject to control.  A 
manufacturer of such products could only avoid control by presenting “rigorous scientific 
evidence, including well-documented scientific studies by experts trained and qualified to 
evaluate the effects of drugs on humans.”  21 CFR Pt. 1308.35. 
 
 The Hemp Industries Association, a national trade association for the hemp 
industry, brought suit against the DEA to challenge the new rule.  The suit resulted in a 
pair of decisions issued by the Ninth Circuit Court of Appeals, Hemp Industries 
Association, et al. v. Drug Enforcement Administration, 333 F.3d 1082 (9th Cir. 2003) and  
Hemp Industries Association, et al. v. Drug Enforcement Administration, 357 F.3d 1012 
(9th Cir. 2004). 
 
 Reduced to its essence, the Ninth Circuit in the HIA v. DEA cases held as follows:  
First, the separate listing of THC on Schedule I applied solely to synthetic THC, not 
naturally occurring THC.  Second, the DEA had no authority to impose any control over 
the parts of the cannabis plant that Congress, in enacting the CSA, had expressly 
excepted from the definition of marijuana – what the Court called “non-psychoactive 
hemp” – even if the material contained minute, incidental concentrations of THC.  The 
Court wrote, “Congress knew what it was doing, and its intent to exclude non-



  

 

psychoactive hemp from regulation is entirely clear.”  HIA v. DEA, 357 F.3d at 1018.  The 
Court granted the petition and permanently enjoined enforcement of the rule. 
 

2. The Marijuana Extracts Rule 
 
 On December 14, 2016, the DEA abruptly announced a new rule that appeared 
calculated to control legal industrial hemp products.  In its explanation for the rule, the 
DEA stated that its intent was to harmonize the different treatment of cannabis and 
cannabis extracts between the Single Convention and the CSA.  The rule defined a new 
category of Schedule I controlled substance called “marihuana extract,” to be included 
along with marijuana and THC.  It defined marihuana extract as follows: 
 

Marihuana Extract – Meaning an extract containing one or more 
cannabinoids that has been derived from any plant of the genus Cannabis, 
other than the separated resin (whether crude or purified) obtained from the 
plant. 

 
 Strictly applied, the new inclusion on Schedule I would subject to control by the 
DEA any extract from any cannabis plant that contained any cannabinoids at all.  Because 
hempseed oil and flour are known to contain trace quantities of cannabinoids such as 
THC, they would meet the definition of a Schedule I controlled substance. 
 
 On January 13, 2017, the Hemp Industries Association, along with two industrial 
hemp products companies, filed a Petition for Review in the Ninth Circuit Court of 
Appeals, challenging the new DEA rule on marijuana extract.  The petitioners argued that 
the new rule was overbroad and impermissibly brought within its regulatory ambit parts 
of the cannabis plant and products made from them that were expressly excepted from 
the definition of marijuana.  Briefing on the petition has not yet occurred.  The same 
petitioners also are considering filing administrative petitions with the DEA that would 
seek to clarify and limit the new rule to apply only to those parts of the cannabis plant, 
and products made from them, which are defined as marijuana under the CSA. 
 
 On March 1, 2017, the Hemp Industries Association initiated a second judicial 
action against the DEA, in the form of a Motion for an Order to Show Cause.  The Motion 
sought to hold the DEA accountable for apparently violating the terms of the permanent 
injunction that was imposed by the Ninth Circuit Court of Appeals in 2004.  That injunction 
barred the DEA from attempting to control exempt parts of the cannabis plant and 
products made from them.  The HIA argued that the DEA had violated the injunction by 
refusing to withdraw the rule that was declared void by the Ninth Circuit in the HIA v. DEA 



  

 

decisions (21 CFR Pt. 1308.35), and also by seeking to control legal industrial hemp 
products.  By way of example, the HIA pointed out the recent example of a hemp farmer 
in North Dakota who was told by the state Department of Agriculture that he could not sell 
hempseed oil without a DEA license.  The Department of Agriculture apparently had taken 
that position after consulting with the DEA. 
 
 As of the writing of this opinion letter, the DEA had not yet responded to the Motion 
for an Order to Show Cause. 
 

CONCLUSION 
 
 Hempseed oil and flour are legal products in the United States.  They are expressly 
exempted from the definition of marijuana under the CSA and therefore, they are not 
controlled substances subject to the jurisdiction of the DEA.  The United States is a 
signatory to the Single Convention on Narcotic Drugs, which also expressly exempts from 
its purview any cannabis cultivated solely for industrial purposes, including fiber and seed.  
Signatory nations to the Single Convention have uniformly interpreted and applied the 
“industrial purposes” exemption to permit the production and sale of hempseed oil and 
flour. 
 
 In sum, the business in which True Leaf Pet is engaged, the manufacture of pet 
supplements with hempseed oil and flour, is legal under United States and international 
law.  There should be no reason why such products should not be freely marketed in the 
United States.   
 
 Notwithstanding the letter of the law, the DEA repeatedly has attempted to control 
legal industrial hemp products, including hempseed oil and flour.  Its latest effort is the 
new rule it promulgated on “marijuana extracts,” which, literally read, would include 
hempseed oil and flour on Schedule I under the CSA.  That effort is currently under judicial 
challenge by the Hemp Industries Association and others.  Prospects for a favorable 
outcome to those challenges is good. 
 
 The foregoing legal analysis and opinion is based upon our present understanding 
of Colorado state and federal law and law enforcement priorities.  Our understanding is 
subject to change as the law does.  We reserve the right to revise our analysis and opinions 
as new circumstances arise. 
 



  

 

  Thank you for this opportunity to be of service to you.  Please do not hesitate to 
contact the undersigned attorney if you have questions or if there is anything else that 
you might wish to discuss. 

 
Very truly yours, 

 
 
 

 
David Bush 

 
DBB:dbb 
Enclosures 
 

LIST OF ENCLOSURES 
 

1. Controlled Substances Act, 21 U.S.C. § 802(16) (Definitions). 
 

2. Single Convention on Narcotic Drugs, 1961 (as Amended by 1972 
Protocol). 
 
 3. Controlled Substances Act, 21 U.S.C. § 812(c)(c)(10) and (17) (Schedules 
of Controlled Substances). 
 
 4. 21 CFR Pt. 1308.35 (Exemption of certain cannabis plant material, and 
products made therefrom, that contain tetrahydrocannabinols). 
 
 5. Hemp Industries Association, et al. v. Drug Enforcement Administration, 
357 F.3d 1012 (9th Cir. 2004). 
 
 6. “Petition for Review,” Hemp Industries Association, et al. v. Drug 
Enforcement Administration, January 13, 2017. 
 
 7. “Petitioner’s Motion for Order to Show Cause Why Respondent Drug 
Enforcement Administration Should Not Be Found in Contempt of Court for Failure to 
Comply With This Court’s Injunction,” Hemp Industries Association, et al. v. Drug 
Enforcement Administration, March 1, 2017. 
 

  


	2017 March Cover Letter From True Leaf Pet for Hoban Law Opinion
	True Leaf Pet (opinion letter  03-09-17)V2

