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SUBSEQUENT HISTORY:     [***1]  Rehearing 

Denied Oct. 10, 1940.   

 

PRIOR HISTORY:    Appeal from Circuit Court, 

Cherokee County; A. E. Hawkins, Judge. 

Suit for statutory redemption of lands, sold under 

deed of trust, by John Black against Edna Godfrey and 

another. Decree for complainant, and respondents appeal. 

Reversed and remanded.   

 

DISPOSITION:    Reversed and remanded.   

 

HEADNOTES  

1. Mortgages 

One to whom junior mortgagee, who had statutory 

right to redeem land sold on foreclosure of senior trust 

deed, assigned junior trust deed after such sale became 

assignee of such right. Code 1923, § 10140. 

2. Mortgages 

Refusal of tender, made by one subsequently suing 

to redeem land sold on foreclosure of trust deed, or deni-

al of his right to redeem by purchaser's successor in title 

does not of itself relieve complainant of necessity of 

bringing amount tendered into court, but he is relieved 

from such duty only when he does not know amount due 

and has not been furnished with itemized statement of 

mortgage debt and lawful charges by respondent after 

due demand, or when statement furnished is so exagger-

ated, illegal, or disputed in fact that true amount cannot 

reasonably be ascertained. Code 1923, §§ 10144, 10147. 

3. Mortgages 

In suit to redeem land sold on foreclosure of trust 

deed, where complainant contends that value of perma-

nent improvements is exaggerated in statement furnished 

by respondent and that is only item substantially disput-

ed, complainant is relieved of duty to bring into court 

amount of such item only when he has complied with 

statutory provisions for reference to ascertain such value. 

Code 1923, §§ 10144, 10147, 10153, 10154. 

4. Mortgages 

In suit to redeem land sold on foreclosure of trust 

deed, complainant, raising question as to legality of item 

for permanent improvements in respondent's statement of 

debt and lawful charges, should allege more in bill than 

that item is illegal, if it may be legal under any state of 

facts not conflicting with allegations, or its illegality is 

not otherwise apparent on face of bill, and, if amount 

thereof is claimed to be exaggerated, should state facts so 

showing, to relieve himself of statutory duty to bring 

such amount into court, as complainant cannot be re-

lieved of such duty by mere assertion of conclusion or 

opinion that claim is illegal or exaggerated. Code 1923, 

§§ 10144, 10147. 

5. Mortgages 

An item for "clearing, reclaiming and preparing 

lands" in statement of debt and lawful charges, furnished 

one suing for redemption of mortgaged land by successor 

in title of purchaser at foreclosure sale thereof, showed 

"permanent improvement," as such item referred to one 

process of clearing and reclaiming woods or waste land 

and preparing it for use and cultivation, in absence of 

contrary allegation in bill, so that complainant, not com-

plying with statutory provisions for reference to ascertain 

value of such improvements, was not excused from 

bringing into court amount of such item on ground of 

illegality thereof. Code 1923, §§ 10144, 10147, 10153, 

10154.  

  

   See Words and Phrases, Permanent 

Edition, for all other definitions of "Per-

manent Improvement". 
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6. Mortgages 

In suit to redeem land sold on foreclosure of trust 

deed, allegation in bill that mortgagor never assigned his 

right of redemption to respondent's predecessor in title 

was sufficient on demurrer to show non-existence as 

lawful charge of claim set up in statement furnished 

complainant by respondent for sum paid mortgagor for 

his statutory right of redemption by such predecessor, so 

as to excuse complainant's failure to bring such sum into 

court, though he did not comply with statutory provisions 

for reference to ascertain value of permanent improve-

ments, as such item was not for permanent improvement. 

Code 1923, §§ 10144, 10147, 10153, 10154. 

7. Mortgages 

When one entitled under statute to redeem land sold 

on mortgage foreclosure negotiates with purchaser on 

basis of debt secured and perhaps lawful charges, rather 

than market value of land, and reaches agreement 

whereby purchaser conveys land to redemptioner, trans-

action will be treated as redemption, rather than mere 

sale and conveyance of land, though deed contains no 

recitals showing purpose to redeem. Code 1923, § 10140. 

8. Frauds, statute of 

Mortgages 

Novation 

Land sold on mortgage foreclosure cannot be re-

deemed by stranger apart from other consideration, but 

when stranger, at redemption holder's instance, or both in 

conjunction negotiate with purchaser on basis of re-

demption, for which money is advanced by stranger, who 

takes title in his own name, with agreement, though ver-

bal, that title is so taken to secure payment of loan, 

transaction is in equity exercise of statutory right of re-

demption by one having such right, but becoming there-

by indebted to stranger, who holds title to land in trust as 

security, and such status is not within statute of frauds 

and creates new equitable relation akin to mortgage on 

principle of novation. Code 1923, § 10140. 

9. Mortgages 

A mortgagor debtor's redemption of land sold on 

foreclosure ordinarily frees land from mortgage title and 

vests title immediately in junior mortgagee, if any, but 

such mortgagee is vested with only such rights as mort-

gagor acquired and has right, not to redeem from one 

who redeemed, but to have and hold under mortgage 

rights which common mortgagor acquired by redemp-

tion. Code 1923, § 10140. 

10. Mortgages 

A corporation, advancing money for mortgagor's 

redemption of land sold on foreclosure and acquiring 

title thereto as security for mortgagor's debt to corpora-

tion, acquired priority over junior mortgage only to ex-

tent of amount advanced and cannot tack thereto amount 

of such debt, so that equity of one subsequently obtain-

ing conveyance of land from mortgagor and acquiring 

second mortgage is not enforceable in such grantee's suit 

for statutory redemption of land, in absence of alternative 

statement of facts entitling him to such other relief. Code 

1923, § 10144. 

11. Mortgages 

Whether mortgagor's acceptance and retention of his 

note, surrendered to him by payee corporation after it 

sold mortgaged land, to which it took title as security for 

note on redemption thereof from foreclosure sale with 

money advanced by it, for enough to pay amount ad-

vanced and debt evidenced by note, constituted such 

ratification of payee's sale as to estop mortgagor from 

asserting his equity is immaterial in suit by assignee of 

junior mortgage for statutory redemption of land, as acts 

alleged to work estoppel occurred after vesting of junior 

mortgagee's rights. Code 1923, § 10144.   

 

COUNSEL: Reed & Reed, of Centre, for appellants. 

 

Demurrer to the bill should have been sustained. Francis 

v. White, 142 Ala. 590, 39 So. 174; Lewis v. McBride, 

176 Ala. 134, 135, 57 So. 705; Whiteman v. Taber, 203 

Ala. 496, 83 So. 595; Goodwin v. Donohue, 229 Ala. 66, 

155 So. 587; Hudson v. Morton, 231 Ala. 392, 165 So. 

227. Appellee was not entitled to redeem as there was 

never a legal foreclosure of the deed of trust by the bank. 

Hicks v. Dowdy, 202 Ala. 535, 81 So. 37; Woodruff v. 

Adair, 131 Ala. 530, 32 So. 515; McCall v. Mash, 89 

Ala. 487, 7 So. 770, 18 Am.St.Rep. 145; Lovelace v. 

Hutchinson, 106 Ala. 417, 17 So. 623; Code 1923, §§ 

10140, 10145; Lewis v. McBride, supra; McDuffie v. 

Faulk, 214 Ala. 221, 107 So. 61. Foreclosure of the deed 

of trust by the Bank was avoided by the election of the 

mortgagor, and no right of redemption ever arose. Baker, 

Lyons & Co. v. [***2]  Eliasberg & Bros. Mercantile 

Co., 201 Ala. 591, 79 So. 13; Randolph v. Bradford, 204 

Ala. 378, 86 So. 39. The statute, Code, § 10140, does not 

permit the assignee of a junior mortgagee to redeem. 

Chambers v. Pollak, 143 Ala. 438, 39 So. 316; Leith v. 

Galloway Coal Co., 189 Ala. 204, 66 So. 149. The as-

signment by the mortgagor to appellee was fictitious and 

fraudulent and for the purpose of evading the defense of 

appellant Rogers-Horton Company, for the amount of the 

note that it had surrendered to the mortgagor, and appel-

lee comes into equity without clean hands, and equity 

will not sanction his perfidy by awarding him relief. 

Nicrosi v. Calera Land Co., 115 Ala. 429, 22 So. 147; 
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Whiteman v. Taber, 205 Ala. 319, 87 So. 353; Lavretta 

v. First Nat. Bank, 235 Ala. 104, 178 So. 3. 

 

Irby A. Keener, of Centre, for appellee. 

 

In this case it was impossible for appellee, acting in good 

faith, to reasonably ascertain the amount due; and the 

statements furnished him containing exaggerated or ille-

gal demands, or demands that were questionable, no 

tender was necessary. Tender was further eliminated by 

the fact that appellant Rogers-Horton Company was the 

holder of an unrecorded mortgage [***3]  and entitled 

to share in the redemption moneys. Code 1923, § 10144; 

Code 1907, § 5748; Dorrough v. Barnett, 216 Ala. 599, 

114 So. 198.   

 

JUDGES: FOSTER, Justice. GARDNER, C. J., and 

BOULDIN and LIVINGSTON, JJ., concur.   

 

OPINION BY: FOSTER  

 

OPINION 

 [*153]   [**893]  FOSTER, Justice. 

This is a suit in which appellee seeks and was 

granted the statutory right of redemption of land con-

tained in a deed of trust. The land was bought in at the 

sale by an officer of the bank, who is alleged to have 

immediately conveyed it to the bank. The bank sold it to 

Rogers-Horton Company, and it in turn sold it to Mrs. 

Godfrey. 

The bill does not allege that any amount of money is 

brought into court under section 10147, Code. It alleges 

facts thought to be sufficient to relieve complainant of 

this duty. They are here tested by demurrer. 

Complainant claims the right to redeem from two 

sources. If either is sufficient the right exists, though the 

other may or may not be sufficient. He first claims under 

a conveyance by the mortgagor made after the foreclo-

sure, which is sufficient under section 10140, Code, if 

the mortgagor was then in position to make such grant. 

Being apparently doubtful of the existence of his [***4]  

right from that source, he became the transferee of a 

junior deed of trust. Although he was not a junior mort-

gagee at the time of the foreclosure, when the status of 

the persons under section 10140, Code, is primarily 

fixed, he  [*154]  became an "assignee of the * * * stat-

utory right of redemption," by becoming as assignee of a 

junior mortgagee who had such right under the statute. 

See Hamilton v. Cody, 206 Ala. 102, 89 So. 240. There 

is no question here of priority of right under section 

10141, Code. 

After complainant obtained a conveyance from 

Vandiver, the mortgagor, he made demand of Mrs. God-

frey under section 10144, Code, for a statement of the 

debt and lawful charges. She responded showing three 

items aggregating $ 377, and a fourth of $ 183.07--"Paid 

J. A. Vandiver by Rogers-Horton Co. for his statutory 

right of redemption." The bill alleges that "said [**894]  

demand was illegal, void and not a lawful charge as con-

templated by the statute," and that he tendered to her $ 

377, which she refused to accept. That the statement was 

exaggerated and illegal, and that he cannot reasonably 

ascertain the amount he should tender. 

After he is alleged to have acquired [***5]  the 

second mortgage, he made another demand for a state-

ment under the statute, to which she promptly responded 

with one. It was the same as the other only one item 

(three) was changed from $ 25 to $ 50, and another add-

ed as follows: "Lien or encumbrance of judgment J. L. 

Brannon and Company paid or owned by the under-

signed against J. A. Vandiver $ 200.00." 

The rule is recognized in all our cases that when 

some of the items in the statement furnished are so ex-

aggerated or illegal or disputed in fact as that the true 

amount cannot reasonably be ascertained, a tender with a 

bringing into court are not necessary. The refusal of a 

tender does not of itself relieve complainant of the ne-

cessity of bringing it into court, nor does a denial of the 

right to redeem. See Kelly v. Carmichael, 217 Ala. 534 

(17), 117 So. 67. The statute relieves the complainant of 

that duty only when he does not know the amount that is 

due and the purchaser has failed after due demand to 

furnish him with an itemized statement as required by 

section 10144, Code (Lacy v. Fowler, 206 Ala. 679, 91 

So. 593; section 10147, Code), or when the statement is 

so exaggerated, illegal or disputed as [***6]  that he 

cannot know the true and correct amount to be paid. 

Cummings v. Vann, 215 Ala. 488, 111 So. 229; Slaugh-

ter v. Webb, 205 Ala. 334, 87 So. 854; Dorrough v. Bar-

nett, 216 Ala. 599, 114 So. 198. 

When complainant contends that the value of the 

permanent improvements is exaggerated, as furnished on 

demand, and that is the only item of substantial dispute 

shown, the complainant is relieved of the duty of bring-

ing into court the amount so included only when he has 

complied with sections 10153 and 10154, Code. Cum-

mings v. Vann, supra. 

If the objectionable item is for permanent improve-

ments, and the amount of their value only is in dispute, 

those sections of the Code are applicable. But if as to it 

or as to other items, the question raised is as to its legali-

ty, there should be more alleged in the bill than that it is 

illegal, if under any state of facts, not conflicting with 

what is alleged, it may be legal, or if its illegality is not 

otherwise apparent upon the face of the bill. If it is con-

tended that the amount of the charge is exaggerated, 
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there should be a statement of such facts as will show 

that it is so. A complainant cannot be relieved [***7]  of 

the statutory duty by his mere assertion of a conclusion 

or opinion that a claim is illegal or exaggerated unless 

the facts alleged lead to that result. Ewing v. First Na-

tional Bank of Montgomery, 227 Ala. 46, 148 So. 836, 

Id., 228 Ala. 307, 153 So. 243. 

Item No. 3, supra, is for "clearing, reclaiming and 

preparing lands." The objection is not as to the value of 

so doing as a permanent improvement, so as to require a 

referee under section 10153, Code, but that preparing 

land is not a lawful charge. This court has observed that 

permanent improvements mentioned in section 10153, 

Code, means anything that enhances the value of the 

land, including such as restores the property after injury 

or decay, and so preserves it against the day of redemp-

tion, and includes repairs which are permanent, but not 

necessarily of an everlasting character, and includes 

every form of expenditure of labor or capital conforming 

to the general notion. The court was there dealing with 

repairs to a house including the roof and chimney and 

painting, plastering and screening. Smith v. Sulzby, 205 

Ala. 301, 87 So. 823. 

The idea of "preparing" the land is not disconnected 

[***8]  from that of "clearing or reclaiming" in item 3, 

supra. In the absence of an allegation to the contrary, the 

item refers to one process of clearing  [*155]  and re-

claiming woods or waste land, and preparing it for use 

and cultivation. The allegations of the bill do not show 

that this was not a permanent improvement as thus de-

fined. Restoring waste land is as much so as restoring a 

house wasted by decay. 

We cannot agree with the contention of appellee that 

on the face of the bill, this item does not show a perma-

nent improvement. Whether complainant is excused from 

bringing money into court, not having complied with 

section 10153, Code, depends upon whether other items 

in the statement are illegal or exaggerated,  [**895]  

and whether the bill sufficiently so alleges within the rule 

of pleading to which we have referred. 

The fourth item is as follows: "Paid J. A. Vandiver 

by Rogers-Horton Company for his statutory right of 

redemption $ 183.07." The allegation in the bill is that 

Vandiver never assigned his right of redemption to Rog-

ers-Horton Company. This allegation is sufficient to 

show the non-existence of any such claim as a lawful 

charge. Thereupon, on the principle we have [***9]  

mentioned, it is a sufficient excuse for not bringing 

money into court, and for overruling the demurrer to the 

bill on that ground. It is not a permanent improvement, 

and not to that extent under section 10153, Code, calling 

for a reference. So that we need not consider the last item 

to which objection is made for the purpose of determin-

ing the necessity of paying money into court on demurrer 

to the bill. 

We may here observe that if complainant makes an 

allegation in a bill of facts sufficient to relieve him of 

this necessity, and such facts are denied in the answer 

and the proof fails to sustain them, the result would be a 

denial of relief to complainant, since he would not in that 

event have complied with the requirements of the statute. 

He cannot evade the statute by the assertion of facts not 

true. We will later explain that the allegation in the bill to 

this extent was sustained by the proof, and that instead of 

Vandiver assigning his right of redemption as set forth in 

this item, he made a new arrangement and created a new 

contractual status, in an exercise of that right. 

We now will discuss other features of the conten-

tions of appellant by which it is claimed that complainant 

[***10]  does not possess the statutory right here as-

serted on which alone he rests his claim to the relief 

which was granted by the court. 

It is contended in the answer that the foreclosure 

sale was voidable at the instance of Vandiver because at 

the foreclosure sale the bank bought in the property 

through an officer, which it had no right to do under the 

deed of trust because the bank was the beneficiary in the 

deed of trust, and it contained no clause authorizing ei-

ther the trustee or beneficiary to purchase at the sale un-

der the power. It then alleges that Vandiver had avoided 

the sale and induced Rogers-Horton Company to pur-

chase the land from the bank. In the alternative, it is al-

leged that assuming the existence of the right of redemp-

tion when Rogers-Horton Company bought it from the 

bank, Vandiver procured this to be done, and thereby 

himself exercised the right, which is not again available. 

The evidence is without serious conflict to the effect 

that Vandiver owed Rogers-Horton Company the amount 

of $ 138.59 principal, and went to them and they negoti-

ated a transaction whereby Rogers-Horton Company was 

to pay the bank its claim, reduced, for a deed to them, 

and Vandiver would have [***11]  time, not specified, 

to refund the amount to them together with the old debt, 

and redeem or repurchase the land from Rogers-Horton 

Company. Nothing was done about this for several 

months when Rogers-Horton Company had a chance to 

sell the land for enough to reimburse them including 

Vandiver's debt without interest. They made this sale to 

Mrs. Godfrey who owed them a balance of the purchase 

price of about $ 100 at the time of trial. Later Vandiver 

conveyed to Black, complainant, his right to redeem, and 

still later Black had assigned to himself the second deed 

of trust. He had notice of the relations of Vandiver with 

Rogers-Horton Company when he acquired such inter-

ests. 
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The principles of law having application have been 

often repeated, and we will restate them. When one who 

is entitled to exercise the statutory right of redemption 

negotiates with the foreclosure purchaser on the basis of 

the debt secured, and perhaps lawful charges, rather than 

on a basis of the market value of the land, and by such 

negotiation an agreement is reached by which the pur-

chaser conveys the land to such redemption holder, 

though the deed has no recitals showing  [*156]  a 

purpose to redeem, it will [***12]  be so treated, rather 

than a mere sale and conveyance of the land. Hamilton v. 

Cody, 206 Ala. 102, 89 So. 240; McAllister v. Catchings, 

210 Ala. 392, 98 So. 303; Long v. King, 233 Ala. 379, 

171 So. 738. 

There can be no redemption by a stranger apart from 

other consideration. But when a stranger at the instance 

of a redemption holder, or the two in conjunction, nego-

tiate with the foreclosure purchaser on the basis of a re-

demption, by which the stranger advances the money at 

the instance of the redemption holder and takes title in 

his own name, with agreement,  [**896]  though ver-

bal, that the title is so taken to secure payment of the 

loan, the transaction is in equity an exercise of the statu-

tory right of redemption by one having such right, but by 

which he becomes indebted to the stranger for the money 

so advanced, who holds the title to the land in trust as 

security. Such a status is not within the statute of frauds, 

and creates a new equitable relation akin to a mortgage. 

O'Rear v. O'Rear, 219 Ala. 419, 122 So. 645; O'Rear v. 

O'Rear, 220 Ala. 85, 123 So. 895; Booth v. Mason, 234 

Ala. 601, 176 So. 201. [***13]   

This principle has equal application whether or not 

there was a valid foreclosure and whether or not there 

was an exercise of the statutory right or the equity of 

redemption. In either event it created a new status on the 

principle of a novation. We need not therefore consider 

the question of whether there was a statutory right or an 

equity which the parties were dealing with in the transac-

tion with the foreclosure purchaser. 

When the mortgagor debtor redeems, it ordinarily 

has the effect of freeing the land from the title of the 

mortgage, and it becomes at once vested in a junior 

mortgagee if there is such. Upchurch v. West, 234 Ala. 

604 (10), 176 So. 186; 42 Corpus Juris section 2144, 

page 380, section 2204, page 451. 

The junior mortgagee then becomes vested with 

such rights as the mortgagor thereby acquired, but no 

more. The right of the junior mortgagee is not that of 

redemption from him who had redeemed, but to have and 

hold under the mortgage the rights of the common mort-

gagor which he acquired by his redemption. 

While the transaction here involved may have been 

an exercise of the right of redemption by Vandiver, the 

common mortgagor and debtor, and cut off further 

[***14]  exercise of that right, Vandiver, as an element 

of the redemption itself, acquired it subject to the first 

right of Rogers-Horton Company, who advanced the 

money for him and acquired the title as security for that 

debt. Their priority over the junior mortgagee is to the 

extent that they advanced the money for a redemption. 

They cannot tack to that the amount of another debt with 

no lien on the land with priority over the junior mort-

gage. 

With respect to that debt as represented by the item 

of $ 183.07, it is immaterial whether the particular right 

or equity which this complainant possesses is the statu-

tory right to redeem on the theory that the deed to Rog-

ers-Horton Company was but a purchase of the land by 

them, and therefore that Vandiver did not thereby redeem 

it, or whether it was a redemption by Vandiver with 

funds advanced by them. Whether it is one or the other 

affects certain collateral questions, such as the rate of 

interest, the right to rents without crediting it on the debt, 

etc. 

We think that the transaction was an exercise of the 

right or equity by Vandiver by which Rogers-Horton 

Company acquired the title in trust as security for the 

amount so advanced by them in effecting,  [***15]  it 

but not for the $ 183.07, a prior debt to the extent that it 

may be given superiority to the rights of the junior mort-

gagee, or his assignee, this complainant. 

The result of this discussion is that complainant has 

the equitable status which Vandiver acquired in his rela-

tion with Rogers-Horton Company, with the elimination 

of the item of $ 183.07. But that status is not the en-

forcement of the statutory right which complainant seeks 

by his bill, and which the court decreed. The equity 

which he has is on different principles and raises differ-

ent issues as to the accounting and computation. That 

relief cannot be decreed on the bill as framed, since there 

is no alternative statement of the facts relative to such 

relief, which is necessary to justify a decree on that basis. 

A bill may be so framed in the alternative. Dozier v. Far-

rior, 187 Ala. 181 (11), 65 So. 364; Kelly v. Carmichael, 

217 Ala. 534 (4), 117 So. 67. 

Vandiver can estop himself from obtaining relief by 

way of an equitable redemption from Rogers-Horton 

Company  [*157]  arising from the trust to secure the 

debt. Hughes v. Carr, 203 Ala. 469 (2), 83 So. 472; Ivy 

v. Hood, 202 Ala. 121, 79 So. 587 [***16]  (6); 42 

Corpus Juris 381. 

Rogers-Horton Company sold the land to Mrs. God-

frey, who was not without notice of the situation. The 

sale was partly on credit with a substantial amount still 

unpaid. The purchase price was enough to reimburse 

them for the amount advanced and to pay the principal of 
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the old debt of Vandiver to them evidenced by a note. 

Thereupon the note was surrendered [**897]  to Van-

diver and is still retained by him. Whether that status is 

such a ratification of the sale to Mrs. Godfrey as to estop 

Vandiver from asserting his equity, which we have dis-

cussed, it cannot affect the rights of complainant as jun-

ior mortgagee, since such alleged acts thought to be an 

estoppel occurred subsequent to the vesting of the rights 

of the junior mortgagee, and are not therefore affected by 

them, unless there was collusion between them, as ar-

gued in briefs. We need not now pass on that question. 

No consideration seems to have been given to the 

item claimed in the statement furnished by Mrs. Godfrey 

of the lien of a judgment of J. L. Brannon and Company, 

there said to have been paid or owned by her against 

Vandiver. There is nothing in this connection presented 

in the briefs submitted [***17]  for our attention. 

It follows that complainant is not entitled to the re-

lief granted on the bill of complaint. If he wishes to pro-

ceed on the other theory here discussed, he must amend 

his bill. 

Reversed and remanded. 

GARDNER, C. J., and BOULDIN and LIVING-

STON, JJ., concur.   

 


