
XMPie® uStore Themes License Agreement 
 
Effective Date: August 1, 2020 
 
This XMPie Software License Agreement (this “Agreement”)  is entered into between XMPie Inc., a 
Delaware corporation, and its direct and indirect Affiliates (“XMPie”) and the Licensee identified on the 
signature page below (“Licensee”), as of the date Licensee sign this Agreement and/or the Order Form,  
when Licensee clicks the “Accept” button, or when the Licensee installs the Software, whichever is earlier 
(the “Effective Date”).    
 
This Agreement governs the terms of Licensee’s use of the XMPie video service (“XVS”).  
 

1. Definitions. 
1.1. “Affiliate” means an entity which controls, is controlled by, or is under common control with 

XMPie Inc., and “control” means ownership or control of more than 50% of the voting rights 
of an entity. 

1.2. “Data Source ” means the data source that is used for creating personalized content. It 
may be in a database form or some other simpler format form. A Data Source may be on 
an on-premises server or on a remote (cloud) server. It is not related to databases that are 
used internally for the operation of the XMPie software. A Data Source includes, but is not 
limited to: 

• (i) A list of recipients, including names, demographics, tracking data, 
using data and other operational data; 

• (ii) Assets (such as images or other content elements), whether 
provided as separate files or within a special database or a special 
system for managing assets; 

• (iii) System print outputs, such as proof sets or .pdf files. 

1.3. “Documentation” means all documentation associated with the Software, in any media, 
including, without limitation and as applicable, the Software user guide, the hardware 
requirements, the installation guide, the purchase order, the order agreement. 

1.4. “Fees” means fees payable by Licensee to XMPie in consideration for the Software 
license, Services, and/or Maintenance and Support, as set forth in the purchase order or 
other order document issued or agreed to by XMPie. 

1.5. “Logic” means a set of rules that determine what content or design styles to choose for a 
given individual. Logic is also known as “Rules”, “Business Logic”. 

1.6. “Losses” means claims, losses, damages, liabilities, costs or expenses of any nature 
(including reasonable attorney’s fees). 

1.7. “Output” means the hard copy printed documents, the rendering of content on web pages, 
email or SMS messages, and it also means the computer files that encode all the 
instructions for rendering the final output (e.g., Postscript files for printing).  

1.8. “Services” means the services provided by XMPie to Licensee, whether via Software as 
a Service or otherwise. Services may be hosted by XMPie or by third party cloud providers. 
“Services” include hosting services, software services, and other services. 

1.9. “Software” means the XMPie uStore Theme software products or other XMPie software 
products and XMPie services set forth on the purchase order or other order document, the 
corresponding Documentation, associated media, printed materials and online electronic 
Documentation. 

 
2. Grant of Software License. 



2.1. In consideration for the payment of the Fees, and subject to the other terms and conditions 
of this Agreement, XMPie hereby grants Licensee, and Licensee hereby obtains, for the 
term of this Agreement, a non-exclusive license, without right to sub-license, to use the 
Software in strict compliance with this agreement and any Documentation provided in 
connection with the Services. 

2.2. Licensee may install and use the uStore Theme software onto the uStore software products 
properly licensed by Licensee. Access to the Software and the use thereof is limited to 
Licensee’s authorized users, who must be Licensee’s employees, sub-contractors, agents, 
consultants, affiliates or customers with permitted access to the Software. 

2.3. The scope of the license granted hereunder is limited to the rights of use expressly set forth 
in section 2.1 above, and Licensee is not granted any other license or other rights with 
respect to the Software. Without limiting the foregoing, Licensee may not: (1) decompile, 
disassemble, reverse engineer or otherwise attempt to identify or discover the Software 
source code; (2) modify, change, or create a derivative work of any part of the Software, 
unless otherwise explicitly agreed by XMPie in writing; (3) assign, transfer, lease, rent or 
share the rights under this Agreement, without XMPie’s prior written consent in each 
instance; or (4) make any copy of the Software or any part thereof, except as expressly 
authorized herein. 

2.4. The Software may be integrated with third party software. If XMPie performs such 
integration, such integration will be subject to the Limited Warranty set forth in Section 4. If 
Licensee performs such integration, XMPie disclaims all warranties, and liability with respect 
to such integration, which shall be at Licensee’s sole risk, cost and expense. 

2.5. XMPie uses cookies and other tools to store information about the Licensee and the 
Licensee’s browsers. Licensee agrees to notify users of such information storage in 
accordance with applicable law. 

2.6. Licensee shall not use the Software in a manner that violates (or produces Content that 
violates) any applicable national, local, state or provincial law or regulation, or which 
infringes the proprietary or other rights of third parties. Licensee will not use the Services or 
Software in a manner that violates any law or regulation. Neither Licensee nor any of 
Licensee’s affiliates will use the Services or Software for purposes of, or transmit via the 
Services, (i) any unlawful, fraudulent, libelous, defamatory, obscene, pornographic, profane, 
threatening, abusive or otherwise objectionable information of any kind, including without 
limitation any transmissions constituting or encouraging conduct that would constitute a 
criminal offense, give rise to civil liability or otherwise violate any local, state, national or 
foreign law, including without limitation the U.S. export control laws and regulations; (ii) any 
chain letters, pyramid schemes or other deceptive, misleading, and/or fraudulent content; 
(iii) any unsolicited commercial or non-commercial communication; (iv) any emails with 
deceptive, misleading or false subject lines or header information that makes it difficult to 
identify the initiator of the email; or (v) any information containing a virus, Trojan horse, 
worm, or other harmful component. 

 
2.7. XMPie may improve, add or delete features to, vary the functionality of, and otherwise 

modify the Software and Services from time to time in its discretion. XMPie may also 
vary the Software and Services subscription editions it makes available, and vary the 
functionality within each subscription edition. Licensee irrevocably consents to XMPie 
transmitting and installing patches, bug fixes and other version updates to the instances 
of the Software and the Services installed on Licensee’s systems. 

 
2.8. The Software and Services are licensed, not sold. All rights, which are not expressly 

granted herein, are reserved by XMPie. 
 

2.9. Licensee agrees to comply with all applicable laws, regulations, third party software terms, 
in using the Licensed Software. 



 
3. Database, Logic, Content and Output. Licensee hereby acknowledges and agrees that except 

as otherwise provided herein, XMPie does not control any database, logic, intermediate products 
contents, Data Sources and output used with/by the Software and as such cannot and does not 
assume any responsibility for any of such items. Use of any database, logic, intermediate products 
contents and output is at Licensee’s sole risk. Without limiting the generality of the above, Licensee 
shall remain at all times solely responsible for the function, accuracy, reliability, integrity, quality, 
confidentiality, transmission and/or validity of any database, logic, intermediate products contents, 
Data Sources and output used by it. Licensee shall indemnify and save harmless XMPie and its 
directors, officers, employees, representatives and agents ("Related Parties") against all demands, 
claims, actions, liabilities, losses, costs, damages or expenses whatsoever (including reasonable 
attorneys’ fees) (“Damages”) asserted against, imposed upon or incurred by XMPie and/or any of 
its Related Parties resulting from or arising out of the use of any database, logic, intermediate 
products contents, Data Sources and output, including, without limitations, infringement of third 
party rights by such use or by such items.  
 

4. uStore Themes. uStore Themes may be licensed for a specific version of uStore which will be 
indicated at time of purchase, ordered through the XMPie Marketplace or other order process as 
XMPie may designate. XMPie will make available multiple different themes; Licensee may elect to 
license one or multiple uStore Themes, at the prices indicated. Licensee may additionally purchase 
maintenance and support, which will include technical support under XMPie’s usual terms for 
technical support, as well as access to new versions of previously licensed uStore Themes that 
are released during the maintenance and support period. Maintenance and support is valid for one 
year, and must be renewed annually to maintain access to technical support and future versions 
of the licensed uStore Theme(s).      

5. Limited Warranty. 
5.1.   XMPie warrants only to Licensee that the Software will perform substantially in accordance 

with the Documentation for the ninety (90) day period following receipt of the Software 
when used on the recommended operating system, network topology, and hardware 
configuration and with recommended software installation and configuration. Non- 
substantial variations of performance from the Documentation does not establish a 
warranty right. Licensee’s exclusive remedy and XMPie's entire liability under this limited 
warranty shall be, at XMPie's options, to repair or replace the media or any part thereof. 
 

5.2.   XMPie warrants that Services will be performed in a workmanlike fashion and with 
applicable Documentation. 
 

5.3.   Outage Policy. LICENSEE ACKNOWLEDGES AND UNDERSTANDS THAT XMPIE 
DOES NOT WARRANT THAT THE SERVICES WILL BE UNINTERRUPTED OR ERROR 
FREE. XMPIE MAY OCCASIONALLY EXPERIENCE "HARD OUTAGES" DUE TO 
INTERNET DISRUPTIONS THAT ARE NOT WITHIN THEIR CONTROL. ANY SUCH 
HARD OUTAGE SHALL NOT BE CONSIDERED A BREACH OF THIS AGREEMENT. 

5.4.  THE EXPRESS WARRANTY SET FORTH ABOVE CONSTITUTES THE ONLY 
WARRANTY WITH RESPECT TO THE SOFTWARE. XMPIE MAKES AND LICENSEE 
RECEIVES NO OTHER REPRESENTATION OR WARRANTY OF ANY KIND, 
WHETHER EXPRESS OR IMPLIED WITH RESPECT TO THE SOFTWARE. EXCEPT 
AS SET FORTH IN THIS SECTION 4 XMPIE EXPRESSLY DISCLAIMS ANY AND ALL 
PROMISES, REPRESENTATIONS, AND WARRANTIES, EXPRESS OR IMPLIED, 
INCLUDING WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE OR NON- INFRINGEMENT. XMPIE DOES 
NOT WARRANT THAT THE SOFTWARE IS ERROR FREE OR THAT THE 
OPERATION OF THE SOFTWARE WILL BE SECURE OR UNINTERRUPTED. XMPIE 
MAKES NO WARRANTY CONCERNING THE COMBINATION OF THE SOFTWARE 
WITH THE LICENSEE’S OR THIRD PARTY COMPONENTS OR SOFTWARE. XMPIE 



DOES NOT WARRANT THE RESULTS OR ANALYSIS THAT MAY BE OBTAINED BY 
USING THE SOFTWARE. 

6. Limitations on Liability. 

6.1. XMPie will have no responsibility or liability whatsoever to Licensee or any third party for 
claims or damages arising from (i) the use of the Software not in compliance with applicable 
law and regulations, (ii) the use of the Software not in compliance with the Documentation, 
or (iii) the use of the Software where it has been modified other than by XMPie or with 
XMPie’s written permission. 

6.2. IN NO EVENT SHALL XMPIE BE LIABLE TO LICENSEE OR ANY THIRD PARTY FOR 
INCIDENTAL, INDIRECT, SPECIAL, OR CONSEQUENTIAL DAMAGES, OR FOR LOST 
PROFITS, WORK STOPPAGE, SAVINGS, OR REVENUES OF ANY KIND, OR FOR 
LOST DATA, DAMAGE TO OTHER SOFTWARE, COMPUTER FAILURE OR 
MALFUNCTION OR DOWNTIME, REGARDLESS OF WHETHER XMPIE HAS BEEN 
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

6.3. THE CUMULATIVE LIABILITY OF XMPIE TO LICENSEE FOR ALL CLAIMS ARISING 
UNDER THIS AGREEMENT, REGARDLESS OF THE FORM OF ACTION, WHETHER 
IN CONTRACT OR TORT, INCLUDING NEGLIGENCE, INTELLECTUAL PROPERTY 
INFRINGEMENT, STRICT LIABILITY, OR OTHERWISE, SHALL NOT EXCEED THE 
TOTAL FEES ACTUALLY PAID BY LICENSEE DURING THE TWELVE MONTHS PRIOR 
TO THE CLAIM GIVING RISE TO THE LIABILITY. 

7. Ownership. The Software and Services includes proprietary and confidential materials and 
products of XMPie and its licensors, protected under copyright, patent, trade secret laws and 
international treaties, and other intellectual property right laws and treaties. Licensee 
acknowledges and agrees that XMPie and its licensors solely own and shall retain all right, title 
and interest, including intellectual property rights, in or to the Software and Services. This 
Agreement does not convey to Licensee an interest in or to the Software but only a limited right 
of use, revocable in accordance with the terms of this Agreement. 

8. Trademarks. XMPie®, uDirect®, uPlan™, uCreate™, uProduce™, QLingo™, PersonalEffect®, 
ADOR®, XLIM®, uStore®, uImage®, Circle™ uProduce™ Marketing Console, and other names, 
logos or icons identifying XMPie and its products are trademarks of XMPie. All other products 
and/or brand or company names mentioned herein or in the Software Documentation are the 
trademarks of their respective owners.  XMPie and its applicable service provider(s) may use 
Licensee's trademarks and trade names ("Licensee Marks") solely in connection with the 
authorized provision of the Services. Any other use of Licensee Marks shall be with Licensee's 
prior written consent and subject to all written guidelines regarding the use of Licensee Marks. 

9. Term and Termination. This Agreement shall remain in force and effect unless terminated by 
XMPie in the event of a material breach of this Agreement by Licensee that has not been cured, 
to XMPie’s satisfaction, within fourteen (14) days of a written notice thereof by XMPie. Licensee 
or XMPie may terminate this Agreement and/or any or all Addenda upon material breach of any 
provision of this Agreement or any Addendum.  

10. Effect of Termination. Upon termination of this Agreement, the license granted herein shall 
promptly expire. Licensee shall uninstall the Software and shall warrant to XMPie that the 
Software, any medium thereof and any materials pertaining to the Software have been returned 
to XMPie. The provisions of Sections A 3, 4, 5, 6, 7, 10, 11, and 13 shall survive termination of 
this Agreement and shall remain in full force and effect. 

11. Licensee’s Employees. Licensee shall clearly notify each of its employees, sub-contractors, 
agents, consultants, affiliates, customers with permitted access to the Software, or any other third 
party that uses the Software of the terms and conditions of this Software License and Services 
Agreement and shall be responsible and liable for the compliance of such parties with the terms 
and conditions of this Agreement and for such parties’ acts and omissions. Such third parties 
shall not relieve Licensee of any of its obligations under this  Agreement. 



12. Indemnification Against Licensee Breach. Licensee shall indemnify and hold harmless XMPie 
and its affiliates from and against any Losses arising from Licensee’s breach of this Agreement.  

13. Export Rules.  Licensee agrees that the Software will not be shipped, transferred or exported into 
any country or used in any manner prohibited by the United States Export Administration Act or any 
other export laws, restrictions or regulations (collectively the "Export Laws"). In addition, if the 
Software is identified as an export -controlled item under the Export Laws, Licensee represents 
and warrants that Licensee is not a citizen of, or located within, an embargoed or otherwise 
restricted nation and that Licensee is not otherwise prohibited under the Export Laws from 
receiving the Software. 

14. Miscellaneous. 
14.1. This Agreement together with the accompanying purchase order and the Documentation 

constitutes the entire agreement between Licensee and XMPie concerning the license of 
the Software. 

14.2. This Agreement shall be governed by the laws of the State of New York, without giving effect 
to any principles of conflicts of laws thereof, and the state and federal courts sitting in New 
York, New York, shall have exclusive jurisdiction over all disputes between the parties. 

14.3. Licensee may not assign or otherwise transfer by operation of law or otherwise this 
Agreement or any rights or obligations herein without the consent of XMPie. 

14.4. Modifications to the Agreement. XMPie may modify this Agreement at any time by posting a 
revised version on the XMPie website or by otherwise notifying you in accordance with the 
notices provision of this Agreement; provided, however, that we will provide at least 90 days’ 
advance notice of adverse changes to this Agreement. The modified Agreement will become 
effective upon posting or on last day of such 90-day notice period, if applicable, or, if we 
notify you by email, as stated in the email message. By continuing to use the XMPie Service 
or Software after the effective date of any modifications to this Agreement, you agree to be 
bound by the modified terms. It is your responsibility to check the XMPie website regularly 
for modifications to this Agreement. We last modified this Agreement on the date listed at 
the end of this Agreement.  

 

 

AGREED: 

 

XMPie Inc.     Licensee: _______________________ 

 

By:   ______________________  By: ________________________ 

Name: ______________________  Name: ________________________ 

Title:     ______________________  Title: ________________________ 

Date:    _______________________  Date:    _________________________ 
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