
IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL COURT 

No. S ECI 2022 04175
BETWEEN

PETER LAWRENCE
Plaintiff

and

MELBOURNE FOOTBALL CLUB LIMITED (ACN 005 686 902)
Defendant

DEFENDANT’S WRITTEN OUTLINE OF SUBMISSIONS 

A INTRODUCTION 

1. Melbourne Football Club Limited (MFC or the Club) is a company limited by guarantee 

with approximately 60,000 members. The plaintiff is one of the Club’s members. In this 

proceeding, the plaintiff demands that the Club provide him with the email address of 

every other voting member of the Club on the basis that he is entitled to that information 

under the Corporations Act 2001 (Cth) (Corporations Act). The question for the Court 

in this proceeding is whether the Club’s obligation to provide a register of members to 

the plaintiff extends to providing him with the email addresses of the members of the 

Club.  The resolution of this question has potentially wide ranging implications for the 

privacy of members of the Club, and members of companies more broadly.

B STATUTORY PROVISIONS

2. The outcome of this proceeding turns on the precise requirements of three provisions of 

the Corporations Act. 

3. First, s 168 of the Corporations Act relevantly provides that a company “must set up and 

maintain . . . a register of members”. 

4. Second, s 169 of the Corporations Act provides that “[t]he register of members must 

contain the following information about each member: (a) the members name and 

address; (b) the date on which the entry of the member’s name in the register is made”. 
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5. Third, s 173 of the Corporations Act which enables access to a register of members, 

relevantly providing as follows: 

(1) A company or registered scheme must allow anyone to inspect 

a register kept under this Chapter. If the register is not kept on 

a computer, the person inspects the register itself. If the 

register is kept on a computer, the person inspects the register 

by computer.

(2) A member of a company or a registered scheme, a registered 

option holder or a registered debenture holder may inspect a 

register kept under this Chapter without charge. Other people 

may inspect the register only on payment of any fee (up to the 

prescribed amount) required by the company or scheme.

(3) The company or scheme must give a person a copy of the 

register (or a part of the register) within 7 days if the person:

(a) makes an application to the company or registered 

scheme in accordance with subsection (3A); and

(b) pays any fee (up to the prescribed amount) required by 

the company or scheme.

6. It is apparent that a company’s obligations in relation to the register of members are very 

particular, and quite limited. The particular information required to be maintained—the 

information which constitutes the register—is the name, address and date of entry into 

the register of each member.1 That is the extent of the relevant obligation imposed by 

ss 168 and 169; it comprises an information keeping obligation.

7. Section 173, by contrast, comprises an information access obligation. It confers rights on 

people, including but not limited to members, to access the information contained in the 

register of members. 

8. Given the right to inspect the register of members conferred by s 173, it is not surprising 

that the particular information required to be kept on those registers is limited. Put 

another way, the limited nature of the information kept on the register of members is 

what justifies the access conferred by s 173. Section 173 does not entitle a person to 

access a company’s information generally.2 The limited nature of a register of members 

1 As well as details of persons who stopped being members in the last seven years, which may be kept 
separately.

2 Compare Part 2F.3 of the Corporations Act and the additional safeguards provided there.
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should also be understood in the context of s 175, which provides a mechanism by which 

a member can seek to have a register “corrected”. 

9. The historical antecedents of ss 168 and 169 are old. The Companies Statute 1864 (Vic) 

as originally enacted provided at s XXIII as follows:

“Every company under this Act shall cause to be kept in one or more 

books a register of its members and there shall be entered therein the 

following particulars—

(1) The names and addresses and the occupations if any of the 

members of the company with the addition in the case of a 

company having a capital divided into shares of a statement of 

the shares held by each member distinguishing each share by 

its number and of the amount paid or agreed to be considered 

as paid on the shares of each member.

(2) The date at which the name of any person was entered in the 

register as a member. 

(3) The date at which any person ceased to be a member.

10. Self-evidently, the requirement to maintain a “register of members” originated at a time 

when only physical copies of a company’s register of members were contemplated and 

the provisions were not drafted with digital information in mind. This history is most 

obviously reflected in s 172, which provides for the location of registers. 

11. But these statutory provisions, including ss 168 and 169, now apply to all manner of 

modern information management systems and techniques. For example: 

(a) s 172 can now be understood to refer to the location of a server or a hard drive; 

(b) s 173 expressly contemplates a register being kept “on a computer”; 

(c) r 2C.1.02 of the Corporations Regulations 2001 (Cth), titled “Form of Register” 

provides that when a register is provided to a member under s 173(3) it be 

“provided as a delimited text file”; and 

(d) the modern statutory provisions omit the words “in one or more books”. 

12. Had ss 168 and 169 been drafted in terms that required a physical register, they would 

have been amended years ago. But they did not need amendment because the language, 

though old, was broad enough to encompass modern computerised databases. The 

essential statutory requirement is and always has been an obligation to maintain a 

particular body of information, and to make that information accessible to people who 
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fall within the statutory entitlement. The provisions presume but not require a register as 

a separate document.  Indeed, the register need not be a physical register – it can be an 

electronic register and there is no reason why a company cannot maintain a virtual 

register until a physical or electronic registrar is required for inspection.

C FACTS

13. In this proceeding, Mr Goldberg’s affidavit explains how the Club discharges its ongoing 

obligation to “maintain” its register of members. The Club does not maintain a stand-

alone, separate register of members either in hard copy or electronically. Instead, the 

Club discharges its obligation to maintain the information referred to in s 169 of the 

Corporations Act and extracts that information from the Archtics database when it is 

required to produce a physical or electronic register of members. 

14. The Archtics platform is owned by a third party service provider and administered and 

managed by the AFL on behalf of all football clubs, not just MFC.  The AFL agrees to 

MFC using the Archtics platform for the MFC membership application process, 

including the ongoing management of data related to MFC memberships, and for the 

MFC’s own commercial purposes.3  Via Archtics, the Club maintains a database of 

information about its members. In doing so, the Club ensures that the required 

information of each member—namely, the name, address and date of entry onto the 

register—is stored within the Archtics system. Thus, the Club discharges its obligation 

to maintain a “register of members” by maintaining the requisite information which is 

stored on the Archtics database. 

15. But the Archtics database does far more than simply hold the register of members. 

Indeed, the Archtics system plays a critical information management role for the Club. 

Further, the Archtics database is used for a wide range of purely commercial purposes. 

16. In short, the information that the Club is required to “maintain” as the register of 

members is the information stored with other information, which is used dynamically for 

corporate and commercial purposes. There is nothing in the Corporations Act which 

requires the Club to do otherwise. The Corporations Act does not require the Club to 

maintain a register of members quarantined from any other information about members. 

Nor does the Corporations Act provide that any information about a member becomes 

3 See, for example, Golding affidavit, [20]-[22], [36]-[37], [39].
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part of a register of members simply because it comes into contact with, in some way or 

other, the information which does comprise the register. 

17. Certainly, the Archtics database does not—indeed, cannot—alter the requirements of 

Corporations Act. It is not correct to say that the List is or appears to be the Club’s register 

of members.4 But, even if the Court is not satisfied that the Club has complied with its 

obligations under s 168, the plaintiff’s entitlement is to access to the register of members 

which the Club is required to maintain under s 168.

D THE REGISTER DOES NOT INCLUDE EMAIL ADDRESSES

18. The plaintiff seeks a declaration that, pursuant to s 173 of the Corporations Act, the Club 

is to provide a copy of the Club’s register in the form in which it was held and used by 

the Club on or immediately before 29 September 2022 in order to send an email to all 

voting members to notify them of the special general meeting to be held of 26 October 

2022. The right under s 173 is a right to inspect the register of members kept under ss 

168 and 169. Critically for this proceeding, if the plaintiff has an entitlement to the email 

addresses he seeks, it must be found in those provisions.

19. As set out in paragraphs 26 to 27 below, the Corporations Act does not define “address”. 

However, s 249J(3)(b) confirms that the reference in s 169 to “address” is a reference to 

the member’s postal address. The Corporations Act does not refer to email addresses as 

a form of “address”. However, the Corporations Act confirms that electronic means of 

communication may be used by the company to communicate with members.

20. There have been significant developments in recent years as to the manner in which 

meeting materials are expected to be disseminated by companies to their members and 

meetings are held, particularly in light of the COVID-19 pandemic.  However the register 

provisions have not been amended to require inclusion of electronic communication 

measures.  Since the Corporations Amendment (Meeting and Documents Act) 20225, 

pursuant to s 249J(3) notice of a meeting may be given personally, by sending to the 

address for the member in the register of members (or alternative nominated address), in 

one of the technology neutral methods specified in s 110D or by any other means 

specified in the constitution.  S 110D(1) allows a document to be sent in physical form, 

by sending sufficient information in physical or electronic form to allow electronic 

4 Plaintiff’s submissions, [14]. 
5 Given royal assent 22 February 2022.  Note also prior COVID-19 emergency measures.
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access, by sending in electronic form by electronic communication or by making 

available in electronic form on a website.  It is therefore entirely explicable why the 

notice of special general meeting was electronically disseminated by MFC using email.

21. Importantly these provisions recognise that the register will comprise the name and 

address of a member only and that electronic communication methods will be based on 

data held outside the register (see s 249J(3)(b) reference to an address in the register).

22. Therefore, any entitlement the plaintiff has to access the register of members does not 

include a right to access email addresses.  The fact MFC has utilised email and electronic 

means of dissemination to convene the special general meeting does not create an 

entitlement on the part of the Plaintiff to use the same mechanism by virtue of seeking to 

access the register of members.

E AUTHORITIES RELIED ON BY THE PLAINTIFF

23. The plaintiff relies on Aurora Funds Management Limited v Primary Securities Ltd 

(2019) 138 ACSR 1, a decision of Rees J in the Supreme Court of New South Wales, in 

which her Honour referred to the decision of Yates J of the Federal Court in MDA 

National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476. MDA 

National and Aurora are first instance decisions of different courts and so would not bind 

this court even if they had a ratio decidendi that was directly applicable to the present 

facts (which they do not). 

24. MDA National involved a scheme of arrangement in relation to a proposed merger of 

MDA National Ltd (MDAN) and Medical Defence Association of South Australia 

(MDASA). Ahead of this proposed merger, a Dr Gannon, the president of the Australian 

Medical Association (WA) Inc (AMA(WA)), sent an email to the membership of his 

organisation saying that he opposed the merger. It was not in evidence precisely how 

many members of the AMA(WA) were also members of MDAN, and therefore entitled 

to vote at the MDAN scheme meeting, but it was apparent that there would be a 

“significant number of persons” who were members of both bodies.6 MDAN considered 

some of what Dr Gannon said to the AMA(WA) membership to be inaccurate, and so 

sought to send an email to its members to correct the statements and provide further 

information. Relevantly for present purposes, Dr Gannon then sought the register of 

members of the MDAN. Importantly, the judge observed in relation to Dr Gannon’s 

6 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 478 [8].
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request that Dr Gannon “sought a copy of the database of all MDAN members, containing 

email and postal addresses and categories of membership, to enable him to communicate 

with them directly on the proposed merger. As I understand it, this database stands as 

MDAN’s register of members.”7

25. It was then MDAN which sought a direction pursuant to s 1319 of the Corporations Act 

as to whether it was required to provide Dr Gannon with the email addresses that were 

contained within that register.8 MDAN was concerned because “its register of members 

contains the email addresses of those members who have provided such an address as a 

means of MDAN contacting them”.9

26. In that context, Yates J gave specific consideration to what was meant by the word 

“address” in s 169(a)(a). His Honour observed that the Corporations Act does not define 

address.10 His Honour then referred to s 249J of the Corporations Act and observed:

“Section 249J of the Act, dealing with the giving of notices of meeting, 

distinguishes between an address for the member in the register of 

members to which notice can be posted, and an electronic address 

nominated by the member: see s 249J(3)(b) and (c). This indicates that 

the requirement in s 169(1)(a) is for an address which has a physical 

location to which mail can be sent by post. This would seem to be a 

minimum requirement for an ‘address’ in a register of members. 

However, there would be nothing which would prohibit the inclusion 

of additional information in a register of members, including, for 

example, an email address provided by the member. Here, MDAN’s 

register of members includes additional information (email 

addresses) for some of its members”.11

27. Yates J thus specifically construed the word “address” to mean physical address. That 

conclusion is correct and should be upheld. (In fact, his Honour’s construction of 

“address” is the only finding that emerges from MDA National that was not anchored in 

facts that are very different from the present facts.)

28. The dispute in MDA National was predicated on the existence of a stand-alone register 

of members that contained information above and beyond what was required to be 

7 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 480 [19] (emphasis 
added).

8 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 480 [24]. 
9 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 480 [24] (emphasis 

added). 
10 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 481 [25]. 
11 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 481 [25] (emphasis 

added). 
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maintained by the Corporations Act. No suggestion was made to the contrary. There was 

no finding as to what the register was. It was from this uncontested predicate that Yates J 

concluded that MDAN’s obligation to provide “the register” to Dr Gannon meant “all 

information contained in the register, not simply the information that the register, as a 

minimum, must contain”.12

29. This proceeding involves different facts. The facts before the Court are that the Club 

maintains its register—or discharges its obligation to maintain the information which 

comprises the register—within a wider database. On no view is that wider database “the 

register”. If the plaintiff’s submissions are accepted—if the Archtics database of 

information is found to be “the register”, and if Yates J’s conclusion is to be applied to 

the present facts—then it follows that “all information contained in the register” must be 

made available to Mr Lawrence, as well as any other member, who seeks it. The Club 

submits that that is plainly not what the Corporations Act requires, and for very good 

reason. 

30. Rees J then in Aurora referred to MDA National in the context of a change of the 

responsible entity of a listed managed investment scheme. In Aurora, her Honour noted 

that the register of members had been deficiently maintained,13 but there does not seem 

to have been any controversy before her Honour as to what the register was. Instead, a 

request to obtain a copy of the register had been refused based on “concerns in respect 

of the purpose for which [the requester] intended to use the register”.14 What was 

complained about in Aurora was an initial failure to provide anything in response to a 

request to provide the register,15 followed by a failure to provide a copy of a register after 

an inspection.16

31. As far as Aurora refers to and relies on MDA National, it cannot rise higher than its 

source. Both cases proceeded on the bases of a stand-alone register existing. The facts of 

MDA National and Aurora were very different from the present facts, and the cases are 

distinguishable for that reason. In this proceeding, the register of members is information 

maintained within a broader Club database that is not maintained solely for the purposes 

of complying with ss 168 and 169 of the Corporations Act, but which also serves a wide 

12 MDA National Ltd v Medical Defence Australia Ltd (No 2) (2014) 225 FCR 476, 481 [26]. 
13 Aurora Funds Management Ltd v Primary Securities Ltd (2019) 138 ACSR 1, 7 [28]. 
14 Aurora Funds Management Ltd v Primary Securities Ltd (2019) 138 ACSR 1, 8 [32], 9 [38]. 
15 Aurora Funds Management Ltd v Primary Securities Ltd (2019) 138 ACSR 1, 9 [39], 10 [42]. 
16 Aurora Funds Management Ltd v Primary Securities Ltd (2019) 138 ACSR 1, 10 [43].
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range of commercial purposes for the Club, the AFL and other member clubs of the AFL. 

It is not the case here, as it was in those two cases, that a register of members is 

maintained as a stand-alone document but with some additional information as well. 

Rather, here the register of members is information maintained within a broader database.

32. Mr Lawrence on this occasion seeks only the email addresses of the membership. But if 

Mr Lawrence’s submission is accepted—if Mr Lawrence is entitled to “the register . . . 

in the form in which it is held by the [Club], that is, without deleting or re-formatting the 

information”17—then he and any other member of the Club will be entitled on request to 

the entire Archtics database (or other self-selected parts, such as mobile phone numbers). 

That is not a proposition which any fair reading of MDA National or Aurora reveals. 

Indeed, the consequences of such a finding would be significant. To the extent that Mr 

Lawrence seeks to curtail the finding of MDA National and Aurora to the statutorily 

required information (names, addresses, dates of membership) plus the members’ email 

addresses, such a submission does not find any support at all in MDA National or Aurora, 

in fact, the opposite is true: MDA National stands for the proposition that an “address” 

is not an email address.

F PLAINTIFF'S OUTLINE OF SUBMISSIONS

33. Counsel for the plaintiff asserts that the “List” of members created from the Archtics 

system for purposes of convening the special general meeting is the register of 

members.18 It is not.19

34. As is explained in Mr Goldberg’s affidavit, the “List” was based on a data dump of all 

member customer information extracted from the Archtics system on a particular date 

that was then filtered to extract the information required for purposes of convening the 

special general meeting, including dissemination of electronic communication as now 

authorised by s 249J and s 110D.

35. This process can be contrasted with the process adopted to prepare the s 173(3) register 

information requested by the plaintiff.

36. As is explained in the affidavit, the register was also based on a data dump of all member 

customer information extracted from the Archtics system on a particular date that was 

17 Aurora Funds Management Ltd v Primary Securities Ltd (2019) 138 ACSR 1, 6 [24].
18 Plaintiff's Outline of Submissions [14], [17].
19 As a result, there is a question regarding the Court’s power to make any orders in relation to the “List”.
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then filtered to extract the information required for purposes of satisfying the obligation 

to provide information required by s 169.

37. Counsel for the plaintiff conflates information extracted to meet the requirements of 

convening a general meeting under the provisions of the Corporations Act with the 

obligation to provide the information required under the register provisions of the 

Corporations Act.

G ADDITIONAL POINTS

38. Insofar as the Court has any discretion in this matter, the concerns regarding members’ 

privacy and the Club’s interest in protecting members’ privacy outweigh the plaintiff’s 

interest in circumstances where the plaintiff has had the opportunity to communicate with 

members via their postal addresses. Moreover, the proposed amendments to the Club’s 

constitution are those amendments proposed by the current board. Even if Mr Lawrence 

were to gain access to the email addresses he seeks, he would not be able to insert an 

alternative set of amendments into the agenda for the SGM. 

39. There is a pathway for any member to have amendments considered. That member must 

get 5% of the membership and call his or her own meeting. 

20 October 2022
Penny Neskovcin 

William Newland

Ashurst Australia
Solicitor for the Defendant


