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CONSTITUTIONAL REVIEW 

This paper has been prepared by a group of Melbourne Football Club members (Group).  It sets out 
key issues in relation to the Club’s Constitution, which the Group believes are important to be 
addressed by the Club’s board (Board) as part of its current Constitution review project.  The Group 
also welcomes an opportunity to discuss the issues raised in this paper with the Constitution Review 
Working Group, established by the Board (CRWG). 

 

BACKGROUND 

The CRWG produced preliminary findings and recommendations (Preliminary Findings) which were 
put to the Club’s members in the form of a survey (Survey). This was distributed to members under 
cover of a letter from the Club’s President and the Chair of the CRWG dated 25 May 2022. 

Responses to the survey were required by 3 June 2022, with the final proposals for amendments to 
the Constitution to be put to the members at an Extraordinary General Meeting scheduled for 
August 2022. It is unclear whether there are any areas of the Constitution that may have been 
considered by the CRWG but were not included in the Preliminary Findings. 

Whether the extent of initiatives for member feedback have been sufficiently extensive is not the 
subject of this paper. However, the Group notes that any detailed “white paper” or benchmarking 
which may have been done has not been shared with members or individuals expressing interest in 
the topic. 

This paper will consider key aspects of the Constitution, which the Group believes require 
consideration, further discussion and/or clarification.  Some of those aspects also form part of the 
Preliminary Issues raised by the CRWG.  

This paper is therefore also prepared in response to the “other issues”, which members were invited 
to raise during the Survey. 

 

SURVEY 

As part of the Survey, the CRWG identified five key issues followed by a brief explanation of “Why is 
this important?”, then followed by “Preliminary Findings”. 

The five key issues identified were: 

1 Club purpose and identity 
2 Inclusion and Diversity 
3 Director elections 
4 Club Governance 
5 Administrative Changes 

Unfortunately, once a member completed the Survey, the document containing the discussion 
points and Preliminary Findings “disappeared” and they are not to be found on the Club’s website. 
Any contributions made by a member during the Survey also “disappeared” (i.e. a copy of the 
complete survey response is not provided to a member once the Survey has been submitted).   

For the sake of completeness, a screen shot of a Survey is attached as Annex 1 to this paper. 
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We will now turn to the five key issues raised in the Survey: 

 

1. SURVEY ISSUE 1:  CLUB PURPOSE AND IDENTITY 

The first Preliminary Issue raised in the Survey noted the following: 

“We include a preamble to the Constitution that records: 

• Why we exist as a Club 
• The MFC as a pioneer of Australian rules football including the writing of the rules of the 

game and women’s football 
• Our indigenous history 
• The importance of diversity and inclusion 
• The MCG as our home 
• The Demon as our mascot, and 
• Our red and blue colours” 

Clarification sought 

There is little to disagree with in these findings and members await the relevant words to be used in 
the preamble. The existing objects of the Club are contained in Clause 1.2 of the Constitution and 
relate to fostering the ideals of the AFL, maintaining a team in the AFL and a catch-all phrase related 
to those objects. 

However, the Group would be grateful for the following clarifications: 

(a) Is it intended to amend the Objects clause, incorporating elements from the list above? 
(b) Because the findings refer to inclusion of a preamble, does this mean that the Objects clause (as 

currently contained in the Constitution) will not be changed? 

From the Group’s review of contemporary constitutions for sporting organisations (examples of 
which we are happy to provide to the CRWG) it is clear the objects of a constitution are usually 
drafted very broadly.   

 

2. SURVEY ISSUE 2:  INCLUSION AND DIVERSITY 

The second Preliminary Issue raised in the Survey included the following: 

“We amend the Constitution to: 

• Replace “Chairman” with “President” throughout 
• Reference to the Club’s AFLW team, both within the preamble and the body of the 

Constitution” 

Recommendation  

These proposals are uncontroversial but arguably do not go far enough. In fact, some might argue 
these amendments merely represent ‘window dressing’ to appease diversity concerns, instead of 
making any meaningful contribution to the issue. 

For example, should the Constitution require the Board composition to be at least 33% female?   

Commented [DR1]: I'm not sure what is being said here.  
Perhaps a small edit required? 
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It is the Group’s understanding that government grants are conditional upon non-profit 
organisations demonstrating that they embrace gender equity and diversity. Accordingly, apart from 
being current best practice, it would be more reflective of our membership base and would seem to 
be to the Club’s benefit to entrench these principles in the Constitution. 

 

3. SURVEY ISSUE 3:  DIRECTOR ELECTIONS 

The third Preliminary Issue raised in the Survey included the following: 

“We amend the Constitution to provide for: 

• electronic voting 
• participation at a director election is available for individuals who were voting members in 

the preceding season” 

Clarification Sought 

Whilst these proposals are uncontroversial, there appears to be some room for confusion around 
what specific period may represent a ‘season’.  Does it represent an AFL season, or does it represent 
an AFLW season (these are likely to be different time periods)?  Moreover, ‘season’ is currently 
defined in the Constitution as being the period from one AGM to the next.  However, as the AGM is 
not always held on the same day, the period is likely to be fluid from one year to the next, thereby 
creating uncertainty and the potential for confusion.   

As the definition of ‘season’ impacts on the definition of ‘Voting Member’ (and therefore a person’s 
entitlement to vote at director elections), the Group recommends the current drafting of the 
Constitution be reconsidered to ensure that there is a simple and clear mechanism to establish 
whether a person is entitled to vote in a director election.  For example, the right to vote could be 
tied to membership during the financial year (1 November to 31 October) in which elections are 
held. 

 

4. SURVEY ISSUE 4:  CLUB GOVERNANCE 

4.1 Exceptions to term limits 

The first Preliminary Finding reads as follows: 

“Introduction of director tenure limitations for a maximum of 3 terms (approximately 9 years), with a 
one term extension available for exceptional circumstances with a Special Resolution of the Board. 
An exception would apply to a President who took office in their final term as director, so that they 
would be able to hold office for an additional 2 terms.” 

Clarification sought 

Our Club has over 65,000 members, including many highly qualified individuals. The Board, under 
the current Constitution, will never be larger than 12 in number. Why does the CRWG feel it would 
be necessary to extend term limits to potentially 15 years?   

The CRWG states that 10-12 years “is considered to be the maximum for good practice”. Model 
constitutions reviewed by the Group suggest 8 years. On balance, 9 years seems acceptable. Term 
limits of longer duration work against the principle of Board refreshment and the introduction of 
new ideas.  
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For example, as the President is currently selected by the Board from within its number immediately 
after each AGM, what happens if the Board decides to change a President elected during their 
extension period? Would it lead to the mandatory resignation of that director?   

With such a large and talented membership base, the Group finds it difficult to understand why any 
exceptions to term limits are needed, especially if good governance practices are followed and an 
appropriate succession plan is implemented.  The Group would therefore be grateful if further 
clarification can be provided as to why exceptions to term limits are considered necessary.   

 

4.2 Nominations & Remuneration Committee 

The second Preliminary Finding reads as follows: 

“Introduction into the Constitution the requirement for the Board to have a Nominations & 
Remuneration Committee, including referencing key responsibilities…. (e.g. board and executive 
succession planning, executive performance and compensation)” 

Concerns, Recommendation and Clarification Sought 

By email dated 1 July 2022 the Group suggested to the CRWG the establishment of a truly 
independent committee in respect of Board compilation and succession.  

The Group remains concerned about the true independent nature of the current committees and 
their powers.  Currently the Nominations and Remuneration Committee seems to be made up of a 
majority of existing Board directors and executives. There is also a separate Election Committee (not 
referred to in the Constitution) made up of a majority of Board directors. 

The Group is concerned that the make-up of these two committees does not seem to encourage 
independent analysis and objective consideration regarding matters to be considered by those 
committees. 

For example, a more balanced representation on a committee responsible for Board nominations 
could consist of: a Board member, the President of the MFC Coterie, a Demon Army representative, 
the leading donor (Foundation Legend), an external Recruitment specialist and the President of the 
Past Players Association.  Naturally, this committee should not be given responsibility in relation to 
executive performance and compensation as those are matters appropriately left to the Board. 

 

4.3 Investment Committee 

The third Preliminary Finding reads as follows: 

“Introduction into the Constitution the requirement for the Board to have an Investment Committee, 
including terminology relating to the stewardship of the Future Fund (Bentleigh Club sale proceeds) 
and the future financial sustainability of the Club” 
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Further Information Sought 

The Group would like to better understand and discuss the proposed wording related to the 
establishment of the Investment Committee (IC). We understand the reason for this finding is to 
ensure a ring-fencing of the proceeds from the sale of the Bentleigh Club, but it is an unusual item to 
be found in the Constitution. 

For example, the IC could be granted a specific charter by the Board – it is unclear to the Group 
whether this is currently proposed by the Board.  It is typical for a charter to provide financial limits, 
rules regarding the governance of the committee, reporting requirements, type of investments, and 
risk profile.  The Group would be pleased to provide examples of these charters developed in other 
comparable and contemporary situations. 

Also, and in order to ensure transparency, the Group suggest that the IC be made up of one Board 
member (the most senior Finance member) and four external advisers.  

 

4.4 Powers of the Board 

The fourth Preliminary Finding reads as follows: 

“Provisions for the Board to make rules required to govern the Club, provided that they are not 
inconsistent with the Constitution or Corporations Act” 

Further Information and Clarification Sought 

Whilst this finding sounds innocuous, the Group is concerned the Constitution should not provide 
the Board with unlimited powers. For example, important matters which are of concern to members 
include the ability to nominate members as candidates for the Board (currently within the 
Constitution), to be followed by fair, transparent and open elections (principles not currently in the 
Constitution).   

The Board’s primary responsibility is one of trusteeship on behalf of its members ensuring that the 
legal entity remains viable and effective in the present and for the future.  Members of the Club 
should therefore also be given an opportunity to contribute towards compiling and refreshing the 
make-up of the Board, as is standard practice.  The Group would therefore be grateful for further 
information on exactly what powers are proposed to be granted to the Board and what measures 
the Board intends to put in place to ensure that the Club’s members have the opportunity to make a 
meaningful contribution to the composition of the Board (as is the case with other AFL clubs).   

Ultimately, the Group’s view is that any amendments made to the Board’s powers should be in line 
with standard practice and not go beyond what is necessary to effectively govern the Club.   

 

5. SURVEY ISSUE 5:  ADMINISTRATIVE CHANGES 

Another Preliminary Finding reads as follows: 

“We amend the Constitution to: 

1. Delete the references to “gaming” and its legislative obligations 
2. Where appropriate, reference the Corporations Act throughout the Constitution.” 
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Further Information Sought 

The Group would be grateful to see the actual amendments proposed. 

 

6. MATTERS NOT ADDRESSED IN THE SURVEY OR PRELIMINARY FINDINGS 

The matters raised in this section broadly follow the sequence of the current Constitution. 

 

Clause 2.7 Members’ forum  

The Club should be required to hold at least two in-person members’ forums per year (with remote 
attendance also accommodated) to allow full engagement between the members, the Board, and 
the Executive of the Club. We suggest this clause be amended to require these events to happen 
rather than be at the absolute discretion of the Board. 

 

Clause 3 Directors 

The Group’s recommendations regarding Clause 3 are included in the 1 July 2022 email to the 
CRWG. We expand upon those points below: 

1 Although the current Constitution seems to allow a relatively simple process for members to 
nominate for Board election (although the notification of the nomination period and other 
processes are, in practice, opaque) the practical application of the Constitution, Board rules and 
behaviours over the best part of two decades have resulted in no member nominations resulting 
in elections for over 15 years. Other AFL Clubs and contemporary sporting organisations 
stipulate a certain number of appointed and elected members. The application of this principle 
would amplify the fact that we are a members’ Club and would encourage nominations to the 
Board from members. As we require the retirement of directors every three years, we propose 
that the Constitution be amended to allow up to three appointed directors and that all other 
directors be specifically identified as elected directors. 

2 We propose that the Club must always have a minimum of 33% female directors, in line with 
contemporary gender diversity practices. 

3 In the last two years the Board has filled casual vacancies immediately before the director 
nomination period opened for members (i.e. in the week before the nomination period opened). 
Where there remain no vacancies on the Board after the filling of casual vacancies, this practice 
clearly sends a message to members that the incumbent directors have already determined who 
they want on the Board.  If a person is so impressive to the Board they could be accommodated 
on the Board by executing the appointed director provision we propose. Accordingly, we suggest 
that no casual vacancies should be filled prior to 60-days before the nomination period opens. If 
a vacancy occurs during that 60-day period the members would be advised the number of 
vacancies available and encouraged to nominate credentialled candidates. 

4 The Constitution should stipulate the time of the director nomination period and it should be at 
least two weeks duration. Appropriate notice of, say 21 days, should be provided to all members 
prior to the nomination period commencing. We suggest the nomination period be the last two 
weeks of the financial year; allowing an election to take place well before the Club’s AGM. 
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5 The broad principles of the election process should be contained in the Constitution. In the last 
two years the Board’s behaviour in adopting and then amending election rules has, in our 
opinion, had the effect of communicating to the Club’s members the message that “we will 
decide who shall be on the Board, not the members”. There have been blatant endorsements, 
quasi-endorsements and interviews on the Club’s communication platforms. The principles 
enshrined in the Constitution should establish that candidates should be free to communicate 
with voting members in any way they wish, provided they abide by appropriate non-
disparagement rules. The principles should ensure a fair and open election. Many of these 
principles can be extracted from the first set of election rules adopted by the Club in November 
2020. We understand these rules were provided to the Club by Computershare and they 
represent contemporary and appropriate rules for a club of our type. The three different 
Election Rules adopted by the Board since then are the antithesis of fairness and equity. 

6 The Constitution should prohibit incumbent directors from sending endorsements, or effective 
endorsements, to the membership base during an election period. They should also not be 
allowed to use the Club’s resources, in particularly its media department, to electioneer for 
incumbent candidates. 

7 The more process-oriented aspects regarding the process of the election rules may be contained 
in Rules outside the Constitution. 

 

Clause 3.4 (g) Deemed Election 

In cases where the number of persons seeking election or re-election is equal to the number of 
vacancies, contemporary practice requires that the majority of members at the AGM vote in favour 
of those seeking election or re-election. The deeming provision should be amended to state that. 

 

Clause 7 Chief Executive Officer 

This Clause should be revised to specify that the CEO should not be a Board member and therefore 
does not have to be a member of the Club. Other elements of this Clause could then be amended 
accordingly. 

 

Clause 13.2 Payments to Directors 

Does the CRWG believe that the items approved in this list are still relevant or appropriate?  If not, 
this clause should be updated to align with current best practices. 

 

Clause 14 Indemnity 

We believe this clause should be updated to a more modern clause (e.g. no indemnity for wilful 
misconduct by a director). For example, the following indemnity clause included in the attached 
example constitution seems to be more aligned with the current position on indemnities: 

(a) Every Director, officer and employee of the Company shall be indemnified out of the 
property and assets of the Company against any liability incurred by them in their capacity 
as Director, officer, or employee in defending any proceedings, whether civil or criminal, in 
which judgement is given in their favour or in which they are acquitted or in connection 
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with any application in relation to any such proceedings in which relief is granted by the 
Court. 

(b) The Company shall indemnify its Directors, officers, and employees against all damages and 
losses (including legal costs) for which any such Director, officer, or employee may be or 
become liable to any third party in consequence of any act or omission except wilful 
misconduct: 

(i) in the case of a Director or officer, performed or made whilst acting on behalf of 
and with the authority, express or implied of the Company; and 

(ii) in the case of an employee, performed or made in the course of, and within the 
scope of their employment by the Company. 

 

Clause 15.5 Quorum 

The current quorum is four which does not represent a majority, given the current Board size. We 
suggest that the quorum should be a simple majority of directors. 

 

Clause 19.1 (iv) Entitlement to Vote 

We suggest that the definition of AFL/MFC member should be amended. It should be clear that this 
covers an AFL member who nominates Melbourne as their supported club, unless that is not the 
intention? 

 

Clause 22 Minutes 

This clause should be amended to require the Company Secretary to publish the minutes of 
members’ meetings, including AGMs, on the Club’s website. To this date a request for a copy of the 
minutes of the last AGM have not been provided yet despite a request for same. The recent MCC 
notice of AGM contains an excellent example of what should be contained in AGM minutes. 

 

CONCLUSION 

In conclusion, we trust that the CRWG will find our comments above helpful with the task of 
updating the Club’s Constitution.  The Group is available to meet with the CRWG at a mutually 
convenient time to further discuss issues raised in this paper.  We also look forward to receiving the 
CRWG’s further information and feedback where requested in this paper.   

 

* * * * * 

 


