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Interest and Costs for Improper Dishonor

Cause of Action:

Disputes over Independent Letter of Guarantee Fraud, Independent Letter of

Guarantee Payment, and Improper Dishonor

Parties:

(Standby Letter of Credit) Issuing Bank: Australia and New Zealand Banking Group

Ltd. Manila Branch

(Counter Guarantee Standby Letter of Credit) Issuing Bank: Bank of Jiangsu

(Standby Letter of Credit) Applicant: China National Electric Engineering Co., Ltd.

(Standby Letter of Credit) Beneficiary: D.M. CONSUNJI. INC.

Underling Transaction:

Subcontracting Contract for Philippine Engineering Project

Standby Letter of Credit:

Irrevocable Standby Letter of Credit in the amount of $22,979,687.50 USD

Rules:

In this case, the Standby Letter of Credit is subject to ISP98, and the Standby Letters

of Credit with guarantee functions should be recognized as Independent Letters of

Guarantee, applying relevant rules of the Provisions of Supreme People's Court on

Several Issues Relating to the Hearing of Disputes over Independent Letter of

Guarantee.

Judges: Chief Judge: Shen Hongyu, Judges: Xi Xiangyang, Sun Xiangzhuang,

Yu Xiaohan, Guo Zaiyu.

4

Holding:

(1) Case No. 2: The court found that the demands of Australia and New Zealand

Banking Group Ltd. Manila Branch under the "Counter Guarantee Standby Letter of

Credit" did not constitute fraud, and ruled in favor of Australia and New Zealand

Banking Group Ltd. Manila Branch.

(2) Case No. 3: The court found that the payment obligation of Bank of Jiangsu had

not been terminated, and Bank of Jiangsu should pay Australia and New Zealand

Banking Group Ltd. Manila Branch the amount of $6 million USD and interest under

the "Counter Guarantee Standby Letter of Credit".

Reasoning:

(1) Case No. 2: Since the evidence of fraud by Australia and New Zealand Banking

Group Ltd. Manila Branch under the Counter Guarantee Standby Letter of Credit in

this case did not meet the standard of proof to exclude reasonable doubt as stipulated

in Article 20 of the Provisions of Supreme People's Court on Several Issues Relating

to the Hearing of Disputes over Independent Letter of Guarantee, the demands of

Australia and New Zealand Banking Group Ltd. Manila Branch under the Counter

Guarantee Standby Letter of Credit in this case did not constitute fraud.

(2) Case No. 3: The demands of Australia and New Zealand Banking Group Ltd.

Manila Branch under the Counter Guarantee Standby Letter of Credit did not

constitute fraud, so the payment obligation of Bank of Jiangsu had not been

terminated. Jiangsu Bank should pay Australia and New Zealand Banking Group Ltd.

Manila Branch the amount of 6 million USD under the Counter Guarantee Standby
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Letter of Credit, and interest should be paid from May 11, 2017, to the actual date of

payment at the same USD deposit rate as that of the Bank of China for the same

period (not exceeding an annual interest rate of 3%).

21

2. Legal Analysis of the Judgment of the Second International Commercial

Court of the Supreme People’s Court (Final Instance)3

2.1 Analysis of Judgment No. 2

2.1.1 Determination of the Nature of Legal Relations of Standby Letters of

Credit and Applicable Laws (In this Part the Analysis of the Case No. 2 and Case

No. 3 are the Same)

(1) Determination of the Nature of Legal Relations

According to Article 8 of the Law of the People's Republic of China on the

Application of Laws to Foreign-Related Civil Relations (hereinafter referred to as

"Application of Laws")4, the transaction involved in this case relates to the issuance

and demandes of Standby LC and Counter Guarantee Standby LC. However, there are

3 Provisions of the Supreme People's Court on Several Issues Relating to the Establishment of International

Commercial Court in China

Article 15: The judgments and rulings made by the China International Commercial Court (CICC) are judgments

and rulings that take legal effect.

Article 16: The parties may, in accordance with the provisions of Civil Procedure Law, apply to the headquarters

of the Supreme People's Court (SPC) for a retrial of judgements, rulings and mediation documents rendered by the

CICC that have become legally effective.

The headquarter of the SPC which accepts an application for retrial and a retrial case stipulated in the preceding

paragraph shall form a new collegiate bench.

4 Law of the People's Republic of China on the Application of Laws to Foreign-Related Civil Relations Article 8:

For determination of civil relations involving foreigners, the laws in which the country are located shall be

applicable.
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no specific legal provisions regulating standby lc within the current legal framework

of China, and the Provisions of Supreme People's Court's on Several Issues Relating

to the Hearing of Disputes over Independent Letter of Guarantees (hereinafter

referred to as "L/G Provisions") also do not make provisions for standby lc. Therefore,

it is necessary to clarify the legal nature of Standby LC involved in this case based on

the facts of the case, in order to determine the applicable laws.

The Standby LC and Counter Guarantee Standby LC involved in this case are

stipulate "on demand" and agree to comply with ISP98. According to the rules of

ISP985, standby lc are used to guarantee the performance of obligations related to

loans or advances at maturity, default, or the occurrence or non-occurrence of certain

incidental events. It has the characteristics such as independence and documentary.

The current laws in China mainly regulate unilateral commitments or agreements with

characteristics such as independence and documentary nature through two legal

systems: the commercial documentary letter of credit and the independent letter

guarantee. The former applies the Provisions of Supreme People's Court's on Several

Issues Concerning the Trial of Cases of Disputes over Letter of Credit (hereinafter

referred to as "LC Provisions"), while the latter applies the L/G Provisions.

According to Article 1 of the L/G Provisions6, the main function of an independent

5 ISP98 Article 1.06(a): A standby is an irrevocable, independent, documentary, and binding undertaking when

issued and need not so sate.

6 Provisions of Supreme People's Court's on Several Issues Relating to the Hearing of Disputes over Independent

Letter of Guarantees Article 1: An independent letter of guarantee referred to in these Provisions shall mean an

undertaking in writing issued by a bank or a non-bank financial institution to a beneficiary, agreeing that the issuer

23

letter of guarantee (hereinafter referred to as "L/G") is to guarantee that the

beneficiary can receive payment under the L/G by submitting complying demand

when a breach of the underlying contract occurs. If the underlying contract is

performed normally, the L/G is only standby and not be used. This "standby" feature

of the L/G is identical to that of standby letter of credit and differs from the nature of

commercial documentary letter of credits as payment instruments when the

underlying contract is performed. Therefore, the Court ruled that the standby letters of

credit with guarantee functions should considered as L/G.

(2) Applicable Law

In this case, it is necessary to determine whether Bank of Jiangsu still has the

obligation to make payment under the Counter Standby LC it issued, considering

whether ANZ Bank Manila Branch engaged in fraud and whether Bank of Jiangsu's

payment obligation has been discharged according to the contract as well. Therefore,

it is necessary to separately apply the rule of conflict of tort and contract to determine

the applicable law. According to Article 22(2) of the L/G Provisions7 and Article 41

will pay a specific amount or an amount within the maximum amount of the letter of guarantee when the

beneficiary demands payment and submits the documentation which satisfies the requirements of the letter of

guarantee.

7 Provisions of Supreme People's Court's on Several Issues Relating to the Hearing of Disputes over Independent

Letter of Guarantees Article 22(2): Where the parties concerned are unable to reach a consensus on the applicable

laws for a foreign-related independent letter of guarantee fraud or dispute, the laws at the place of habitual

residence of the issuer of the independent letter of guarantee for which suspension of payment is requested shall

apply; where the independent letter of guarantee is issued by a financial institution's branch which is registered and
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of the Application of Laws8, parties may agree to choose the applicable law of the

contract. In this case, all parties unanimously chose to apply Chinese law during the

trial, so the relevant provisions of the L/G Provisions should apply to the dispute

involved in the case.

(3) Conclusion

Standby LC with guarantee functions should be regarded as L/G. All parties

unanimously chose to apply Chinese law during the trial, so the relevant rules of the

L/G Provisions should apply to the dispute involved in the case.

2.1.2 Whether there is Fraud by ANZ Bank Manila Branch under the Counter

Guarantee Standby Letter of Credit

(1) Whether ANZ Bank Manila Branch Constitutes fraud under “the beneficiary

has confirmed that the debt of the underlying transaction has been fully

performed, or that the triggering event for payment as provided in the

independent letter of guarantee has not occurred”

According to Article 12 of the L/G Provisions9, it constitutes fraud if the beneficiary

established pursuant to the law, the laws at the place of registration of the branch shall apply; where the parties

concerned have a common place of habitual residence, the laws of the common place of habitual residence shall

apply.

8 Law of the People's Republic of China on the Application of Laws to Foreign-Related Civil Relations Article 41:

The parties concerned shall negotiate and choose the applicable laws for the contracts. If the parties concerned

have not made a choice, for the party whose fulfilment of obligations can best realize the contract features, the

laws of his regular residence or other laws which have the closest relationship to the contract shall apply.

9 Provisions of Supreme People's Court's on Several Issues Relating to the Hearing of Disputes over Independent

Letter of Guarantees Article 12: Under any of the following circumstances, the People's Court shall deem that the
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Ping An Bank Co., Ltd. v. Huishang Bank Co., Ltd.
Hefei Intermediate People’s Court of Anhui
Province, First Instance (10 January 2020)

 [2019] Wan 01 Min Chu No. 2479 [PR China]
Abstracted by Saibo JIN, Wanda LU,

Chenhao ZHANG

Topics: Standby LC; ISP98; Pay on Demand; PRC
Judicial Interpretation of Independent
Guarantee; Documentary Requirements;
Complying Demand; Discrepancy; Presentation

Type of Lawsuit: Beneficiary sued Issuing Bank to recover funds
under standby LC and interest damages and
other relief.

Parties: Beneficiary/Lender – Ping An Bank Co., Ltd.

Issuing Bank – Huishang Bank Co., Ltd.

Applicant/Borrower – Geological and Mineral
Group

Underlying
Transaction: Offshore Loan

LC: Standby LC issued subject to ISP98
for USD 14.28 million.

Decision: The Anhui Hefei Intermediate People’s Court
ruled in favor of Beneficiary and ordered
Issuing Bank to make payment of standby LC
to Beneficiary.

Rationale: The standby LC issued by Issuing Bank is legal
and effective. Beneficiary demanded payment
via MT799 free format SWIFT Message which
met all the requirements of the standby LC
and ISP98 rules. Issuing Bank should make
payment under the standby LC.

Factual Summary:
On 2 November 2018, Ping An Bank (Beneficiary/Lender)

signed an offshore loan agreement (Loan Agreement) with the
Geological and Mineral Group.
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4. Termination Claim: Article 11 of the PRC Independent Guarantee Provisions states in part that
“the rights and obligations under an Independent Guarantee have terminated ... [w]here the amount
available under the Independent Guarantee has been reduced to zero”. In this case, Issuing Bank had
not yet fulfilled its payment obligations under the standby LC. As a result, its claim of termination of
the rights and obligations under standby LC shall not prevail.

Conclusion:
The court held that the content and form of the standby LC did not violate applicable PRC laws

and administrative regulations. All parties shall perform their obligations in accordance with the
terms and conditions of the standby LC and ISP98 rules.

During the effective period of the standby LC, Beneficiary demanded payment from Issuing Bank
through its sending of a MT799 free format demand message. The requirements of the demand
complied with the standby’s text and ISP98 rules. As a result, the court held that Issuing Bank shall
make payment to Beneficiary according to its demand.

Comments by Saibo JIN:
1. The court misunderstood the standby LC as a “non-typical guarantee”. The legal sources of

letters of credit and independent guarantees are not based on guarantee law. Therefore, the standby
LC is not a guarantee. Regarding the source of the independent guarantee, the Supreme Court’s
standing is that it is based on the letter of credit.1 Therefore, the judgment of the Hefei Court is
wrong. Since then, because the National People’s Congress passed the “Civil Code” (effective 1
January 2021), the Supreme Court changed the legislative basis for Provisions of the Supreme
People’s Court on Several Issues Relating to the Hearing of Disputes over Independent Guarantees,
which indicated that “Provisions are enacted pursuant to the Civil Code of the People’s Republic of
China”.2

2. This case clearly states the independence of the standby LC, the principle of the documentary
transaction, and the principle of strict compliance; these legal analyses are correct.

3. The judgment applies both Article 2 of the Judicial Interpretation of Letters of Credit and
Article 5 of the Judicial Interpretation of Independent Guarantees, holding that the Standby LC is “a
letter of credit in form” but “an independent letter of guarantee in nature”. This is an erroneous
judgment on both ends. Moreover, the first-instance judgment held that the application of the law
should be based on the “spirit” of the two judicial interpretations which is a wrong application.

LITIGALITIGALITIGALITIGALITIGATION DIGESTTION DIGESTTION DIGESTTION DIGESTTION DIGEST

1. See The Understanding and Application of the Provisions of Supreme People’s Court on Several Issues Relating to the
Hearing of Disputes over Independent Letter of Guarantee by Zhang Yongjian and Shen Hongyu, People’s Justice
(Application), No. 1, 2017, Page 23.

2. See Provisions of Supreme People’s Court on Several Issues Relating to the Hearing of Disputes over Independent
Letter of GuaranteeThese Provisions are enacted pursuant to the Civil Code of the People’s Republic of China, the Law
of the People’s Republic of China on the Application of Laws to Foreign-related Civil Relations, the Civil Procedural
Law of the People’s Republic of China and other laws, after taking into account actual trial practice; Article 3: Where the
party concerned claims that the provisions of the Civil Code on general guarantees or joint and several guarantees shall
apply to the independent letter of guarantee, the People’s Court shall not uphold the claim.
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3. See ISP98 1.08: “An issuer is not responsible for: ...  d. observance of law or practice other than that chosen in the
standby or applicable at the place of issuance.” See THE OFFICIAL COMMENTARY ON THE INTERNATIONAL STANDBY PRACTICES,
James E. Byrne, Article 1.08 4: Other Law. The expectation of the issuer is that its obligation will either be governed by
the law chosen in the standby to which it has agreed or by the law applicable at the place of issuance. The issuer does
not assume the risk of observance of any other law or practice, should it apply, and bears no responsibility for it, as
indicated in Sub rule (d). This risk is the applicant’s.

4. See: https://iiblp.org/interpretations/

5. See The Second International Commercial Court of the Supreme People’s Court Hears Two Disputes on Standby Letter of
Credit, People’s Court Daily, December 19, 2020.

6. See China Electric Power Engineering Company Limited v. Australia and New Zealand Bank Group Limited, Manila Branch,
Australia and New Zealand Bank (China) Limited, Shanghai Branch, Bank of Jiangsu, Dispute over Standby Letter of Credit
(pending) ,Supreme People’s Court.

7. See ICBC Quanzhou Branch v. Chen Jinzhao Letter of Credit Dispute (May 22, 2020), Fujian Higher People’s Court Case
Number: (2020) Min Min Zhong No.5.

The judge in this case does not appear to have noticed that ISP98 itself has a conflict of law rule.3

4. When a standby LC expressly stipulates the application of ISP98, the court will hear the case in
accordance with the provisions of ISP98. The standing on this point is very clear. The question is
whether “ISP98” belongs to the category of “international model rules” in Article 5 of the Judicial
Interpretation of Independent Guarantees. Therefore, if the provisions of the standby LC do not
mention the application of ISP98, is ISP98 automatically applicable? Is ISP98 only applicable when
there is an agreement? It seems the judge hearing this case did not understand Interpretation No.
1.01.01 issued by IIBLP after the Judicial Interpretation of Independent Guarantees was
implemented. ISP98 Interpretation No. 1.01.01 indicates that ISP98 can be interpreted and used as
model rules for independent guarantee transactions.4

The court did not analyze the applicable law under the ISP98 rules and still applied letter of credit
law stipulated in US Uniform Commercial Code Article 5. Under the US law, the standby LC is still
treated as a letter of credit, so in this case, when applying the standby LC issued by ISP98 in a
foreign-related transaction, it is appropriate to apply the judicial interpretation of the letter of credit
under Chinese law.

5. When the Supreme Court formulated the Judicial Interpretation of Independent Guarantees, it
clearly removed the issue of the standby LC from this interpretation. The Supreme Court’s prior
opinion was to leave the standby LC issue to be decided in future cases.5 In fact, the International
Commercial Court of the Supreme Court has accepted a standby LC case in the first instance of the
Supreme Court.6 The final judgment of this case will finally clarify the legal nature and applicable
law of the standby LC.

6. In terms of the precedents of Chinese courts, when the terms and conditions of a standby LC
do not clearly stipulate that ISP98 is applicable, if the standby LC clearly states it is applicable to
UCP600, the UCP and the judicial interpretation of letters of credit will be applied.7 When the
standby LC states it is applicable to the URDG, the judicial interpretation of the URDG and the

LITIGALITIGALITIGALITIGALITIGATION DIGESTTION DIGESTTION DIGESTTION DIGESTTION DIGEST

24  Documentary Credit World ■  July/August 2022

independent guarantee will be applied.8 Courts also apply UCP when a standby LC is issued under a
SWIFT message and no applicable rules are stated.9 There is only one exception case that the court
applies the judicial interpretation of independent guarantees for standby LC.10 In addition, there is
only one special case where the judicial interpretation of letters of credit is applied to issue a
temporary injunction order against a standby LC.11

7. Is it common for a Chinese bank to apply the ISP98 rules for issuing standby LC? In recent
years, when Chinese companies and banks have issued debt overseas, especially bonds issued in the
United States, it is very common for standby LCs to be used as the main method of credit
enhancement. Under another transaction mode, such as Overseas Loan (for use abroad) against
Domestic Support, the standby LC is very commonly used as a domestic guarantee for an overseas
loan which is a counter-guarantee or a repayment measure for the loan of overseas lender.

In these standby LC transactions, according to the Chinese court cases we collected, most apply
UCP600. If the creditor’s rights are issued in the United States, as a standby LC for credit
enhancement measure, ISP98 is usually applicable. The standby LC in this case was used as a
counter-guarantee measure for the loan bank to provide loans to overseas entities under the
aforementioned Overseas Loan transaction. The lending bank and the guarantee bank agreed in the
standby LC to apply ISP98. The recent massive defaults by Chinese companies in the United States,
especially those involved in the real estate industry, further remind the industry that standby LCs
address significant risks, including legal risk.

8. Is it common for Chinese courts to hear standby LC cases? In recent years, a number of standby
LC disputes have been heard in China; most are cases of recovery from domestic applicants after the
bank has advanced payment under Overseas Loan (for use abroad) against Domestic Support.

9. In domestic standby LC transactions, is it possible to apply the ISP98 rules by agreement? Does
“I (International)” in ISP hinder its application in domestic standby LC transactions in China? Does
the People’s Bank of China need to draft a separate set of Measures for Settlement by Domestic Standby
LC for domestic standby letters of credit such as the People’s Bank of China promulgated Measures for
Settlement by Domestic Letter of Credit?12 These questions shall be discussed in the future. ■

8. See Guangdong Hongyi Investment Co., Ltd. v. Ping An Bank Co., Ltd. Shenzhen Huafu Sub-branch, Financial Loan
Contract Dispute (Oct. 8, 2018), Shenzhen Intermediate People’s Court, Guangdong Province (2017) Yue 03 Min Zhong
No.8667.

9. See China Everbright Investment Management Co., Ltd. and Xiamen International Bank Co., Ltd. Fuzhou Branch, Letter of
Credit Dispute, Fuzhou Intermediate People’s Court, Fujian Province (Jun. 25, 2019), (2019) Min 01 Min Final 4583.

10. See China Electric Power Engineering Company Ltd v. Australia and New Zealand Banking Group Ltd, Manila Branch,
ANZ Bank (China) Ltd, Shanghai Branch, and third party Bank of Jiangsu, Dispute over Tort Liability (Independent LC
Fraud)” (Dec. 26, 2019), Beijing Fourth Intermediate People’s Court, (2019) Jing 04 Min Chu No. 535.

11. See Ningxia Tianyuan Manganese Industry Co. v. Manganese Trading Ltd, third party China Construction Bank Corporation
Ningxia Hui Autonomous Region Branch, Application for Suspension of Payment under Letter of Credit (Sep. 3, 2014),
Ningxia Yinchuan Intermediate People’s Court.

12. See Measures on the Settlement of Domestic Letters of Credit, People’s Bank of China, [Yin Fa [1997] No.265], Aug.
1, 997; Measures on the Settlement of Domestic Letters of Credit (Amended 2016), People’s Bank of China, Oct. 8, 2016.
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CAMA (Luoyang) Aviation Protective Equipment Co.
v. UBAF (Hong Kong) Limited

[2018] (Supreme Court Civil Retrial No. 1216)
[P.R. China]

Abstracted by Jun XU1

Topics: Independent Bank Guarantee; Injunction;
Effectiveness; URDG758; Fraud; Advance
Payment Guarantee; Performance Guarantee;
Good Faith; Abusive Demand; Discrepancy;
Extend or Pay Request; Payment Suspension;
Non-Documentary Condition; Jurisdiction;
Separate Demand

Type of Lawsuit: Instructing Party and Transferee of Subcontract
Agreement sued Beneficiary, Guarantor,
Supplier and Sub-Supplier and requested court
to prohibit Counter Guarantor from honoring
Guarantor’s claim due to independent
guarantee fraud. The trial court, the Henan
High People’s Court, dismissed the action.
Plaintiffs appealed to the Supreme People’s
Court of P.R. China.

Parties: Appellant/Plaintiff/Instructing Party –
CAMA (Luoyang) Aviation Protective
Equipment Co., P.R. China

Appellant/Plaintiff/Transferee of Subcontract
Agreement – Luoyang Aviation
Engineering Construction Co., P.R. China

Appellee/Defendant/Beneficiary/Contractor –
Korea Hyundai Engineering and
Construction Co., Korea

Appellee/Defendant/Applicant/Supplier –
Qatar Hyojong Industrial Co., Qatar

1. Jun Xu is Deputy General Manager at Bank of China, Jiangsu Branch,
China. She is a member of ICC Banking Commission’s Executive Committee,
ICC Market Intelligent Team, ICC Global Survey of Trade Finance Editorial
Team, Global Supply Chain Finance Forum(GSCFF), ICC China Banking
Committee Forfeiting and Factoring Expert Team. She is also co-leader of ICC
SCF Rules Drafting Team, ICC DOCDEX expert, team leader of ICC China
Banking Committee Translation Expert Team, and a DCW Editorial Advisory
Board member.

4
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Appellee/Defendant/Applicant/Sub-Supplier –
Luoyang Aviation Construction (Qatar)
Co., P.R. China

Appellee/Defendant/Guarantor –
UBAF (Hong Kong) Limited, Hong Kong

Counter Guarantor – Bank of China, Henan
Branch, P.R. China

Sub-Supplier’s Bank – Commercial Bank of
Qatar

Presenting Bank – Korea Exchange Bank, Korea

Underlying XU
Transaction: Supply and assembly services of steel pipe piles.

Bank Guarantees: Counter performance guarantee and counter advance payment guarantee for
USD5,980,833.40 each. Performance guarantee and advance payment guarantee.
Counter guarantees and guarantees were issued subject to URDG758.

Decision: The Supreme People’s Court of P.R. China reversed the decision of trial court and
ordered Counter Guarantor to terminate payment to Guarantor under the counter
advance payment guarantee, but make payment under the counter performance
guarantee, and dismissed other claims by Appellants.

Rationale: Guarantor committed guarantee fraud and did not act in “good faith” when it
demanded payment from Counter Guarantor based on Beneficiary’s presentation
under the local guarantee inasmuch as the presentation was discrepant. When
there is no evidence of Guarantor fraud in its demand and Counter Guarantor
does not honor Guarantor’s demand as a result of the injunction order, Counter
Guarantor is not necessarily exempted from its payment obligations and shall
honor a complying presentation once the injunction order expires or is lifted.

Factual Summary:
On 2 November 2010, Beneficiary signed a contract with Supplier for the supply of steel pipe piles

for USD59,808,334, with 10% of the total contract price required as advance payment. The contract
required Supplier to provide an unconditional and irrevocable performance bank guarantee and an
advance payment bank guarantee each for 10% of the contract price.

After Supplier signed a Subcontract Agreement with Sub-Supplier, on 8 December 2010 Sub-
Supplier signed an Agreement of Transfer with Transferee, who was responsible for the performance
of the Subcontract Agreement and the advance payment and project payment under the Subcontract
Agreement were to be transferred directly to Transferee. Issuance of bank guarantees was to be
sought by Transferee or its affiliates.

5
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* Jun Xu is Deputy General Manager at Bank of China, Jiangsu Branch, China. She is a member of ICC Banking
Commission’s Executive Committee, ICC Market Intelligence Team, ICC Global Survey of Trade Finance Editorial
Team, Global Supply Chain Finance Forum (GSCFF), ICC China Banking Committee Forfeiting and Factoring Expert
Team. She is also co-leader of ICC SCF Rules Drafting Team, ICC DOCDEX Expert, team leader of ICC China Banking
Committee Translation Expert Team, and a DCW Editorial Advisory Board member.

YAPI KREDI V. SHENYANG YUANDA ALUMINUM INDUSTRY
ENGINEERING CO.

[2020](Supreme Court Civil Retrial No. 265) (P.R. China)

by Jun XU*

Topics: Bank Guarantee; Independence; Injunction; Counter Guarantee; Abusive Demand;
Fraud; Advance Payment Guarantee; Performance Guarantee; Jurisdiction; Good
Faith; Validity; PRC Independent Guarantee Provisions

Type of Lawsuit: Applicant sued Local Guarantor and requested suspension of payment orders
from the trial court prohibiting Counter Guarantor from honoring Local
Guarantor’s claim due to independent guarantee fraud. Both trial court and
appellate court ruled in favor of Applicant. Local Guarantor petitioned for retrial
in the Supreme People’s Court of P.R. China.

Parties: Retrial Petitioner/Appellant/Defendant/Local Guarantor/Beneficiary of Counter
Guarantees– Yapi ve Kredi Bankasi A.S., Esentepe Corporate Banking Center
Branch, Turkey

Retrial Respondent/Appellee/Plaintiff/Applicant– Shenyang Yuanda Aluminum
Industry Engineering Co. Ltd., Shenyang, P.R. China

Counter Guarantor– China Construction Bank, Liao Ning Branch, Shenyang,
P.R. China

Defendant/Beneficiary of Local Guarantees/ Contractor– “LLC Rasen Story”

Subcontractor– Russia Yuanda Curtain Wall Co. Ltd.

Advising Bank– Yapi ve Kredi Bankasi A.S. Moscow Branch
Underlying
Transaction: Design, manufacture, supply, and instalment of building’s external curtain wall.

Instruments: A counter performance guarantee and performance guarantee were issued for
USD 6,636,169.86 on 20 March 2008 and a counter advance payment guarantee and
advance payment guarantee were issued for USD 6,636,169.86 on 23 August 2010.
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The guarantees were issued subject to the law
of Russia and any disputes related to the
guarantees would be resolved by the
Arbitration Court of Moscow. The counter
guarantees were issued subject to the law of
Turkey and the jurisdiction of Turkish courts.

Decision: The Supreme People’s Court of P.R. China
overturned the appellate court decision and
rejected Applicant’s claims.

Rationale: Beneficiary’s demands under independent
guarantees cannot be considered fraudulent if
Applicant is unable to provide sufficient
evidence. Local Guarantor’s payments in good
faith shall be protected and payments under
the counter guarantees shall not be suspended
provided there is no evidence of Local Guarantor’s fraudulent action in its
demands under the counter guarantee, nor making payment to Beneficiary
despite having known of such fraud.

Factual Summary:
Subcontractor signed Design and Construction Contract with the Contractor for a building project on

30 January 2008.

The contract stipulated that an advance payment guarantee be issued and remain valid until the
actual date of work completion and then should be returned by Contractor upon receipt of actual
completion of work record. The contract also called for issuance of a performance guarantee that
should remain valid until 90 days following the actual date of work completion of work and then
should be returned by Contractor within 14 days of the validity of the guarantee.

On 20 March 2008, Local Guarantor issued a performance guarantee for USD 6,636,169.86 in favor
of Beneficiary and on 23 August 2010 an advance payment guarantee for USD 6,636,169.86 against
counter guarantees issued by Counter Guarantor at Applicant’s requests. Both the counter
performance guarantee and counter advance payment guarantee expired on 30 April 2016 (after
extensions). The advance payment guarantee stated that it was to be effective upon receipt of
advance payment of USD 6,636,169.86 (later reduced to USD 1,000,000) in Subcontractor’s account at
Local Guarantor’s Moscow Branch.

Both guarantees (hereafter “local guarantees” when referenced together) indicated that Local
Guarantor shall irrevocably undertake to honor a demand of up to the maximum amount USD
6,636,169.86 within five banking days without delay from the date of receipt of Beneficiary’s first
demand in writing stating that Contractor has failed to perform its obligations under the contract.

Both counter guarantees called for receipt of Local Guarantor/Counter Guarantee Beneficiary’s
first demand in writing through an authenticated SWIFT (or authenticated telex) referencing the

XU
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1. Jun Xu is Deputy General Manager at Bank of China, Jiangsu Branch, China. She is Vice Chair of ICC Banking
Commission Steering Committee, Co-leader of ICC SCF Rules Drafting Team, Chair of ICC China Banking Committee
Translation Expert Group, member of Global Supply Chain Finance Forum (GSCFF) and ICC China Banking
Committee Forfaiting and Factoring Expert Group, ICC DOCDEX expert. She is also a DCW Editorial Advisory Board
member.

SEPCO Electric Power Construction Corp.
v.

GMAR Kamalanga Energy Limited, State Bank of India,
China Construction Bank, Shanghai Pudong Development Bank,

Industrial and Commercial Bank of China

[2020] (Supreme Court Civil Appeal No. 5152, 4965 & 6776) [P.R. China]

by Jun XU1

Topics: Bank Guarantee; Independence; Injunction; Counter Guarantee; Abusive Demand;
Fraud; Performance Guarantee; Advance Payment Guarantee; First Counter
Guarantor; Second Counter Guarantor; Third Counter Guarantor; Governing
Law; Extend or Pay; Effectiveness of Guarantee; Payment in Good Faith;
URDG458; PRC Independent Guarantee Provisions

Type of Lawsuit: Applicant sued Beneficiary for guarantee fraud, petitioned for court injunction
orders from the trial court prohibiting payment by Counter Guarantors in the
chain of counter guarantees, and by Guarantor under its local guarantees.
Appellants petitioned from the Supreme People’s Court of P.R. China.

Parties: Retrial Applicant in Appeal/Appellee in Second Instance/Plaintiff in First Instance/
Contractor/Applicant – SEPCO Electric Power Construction Corporation,
Shandong, P.R. China

Respondent in Appeal/Appellant in Second Instance/Defendant in First Instance/
Employer/Beneficiary – GMAR Kamalanga Energy Limited, Bangalore,
Karnataka, India

Respondent in Appeal/Appellant in Second Instance/Defendant in First Instance/
Local Guarantor – State Bank of India, Overseas Branch, Bangalore, India (SBI
Bangalore)

Respondent in Appeal/Appellant in Second Instance/Defendant in First Instance/
Second Counter Guarantor [under the Counter Guarantee issued by SPD on 2
December 2011] / Third Counter Guarantor [under Counter Guarantees
issued by SPD on 8 December 2011] – State Bank of India, Shanghai Branch,
Shanghai, P.R. China (SBI Shanghai)
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Respondent in Appeal/Appellee in Second Instance /Defendant in First Instance
[In Supreme Court Civil Appeal No. 5152]/First Counter Guarantor – China
Construction Bank, Shandong Branch, Jinan, P.R. China (CCB)

Respondent in Appeal/Appellee in Second Instance/Defendant in First Instance
[In Supreme Court Civil Appeal No. 6776 and 4965]/First Counter Guarantor –
Shanghai Pudong Development Bank Co., Ltd., Jinan Branch, Jinan P.R. China
(SPD)

Respondent in Appeal/Appellee in Second Instance /Defendant in First Instance
[In Supreme Court Civil Appeal No. 6776 and 4965]/Second Counter
Guarantor – Industrial and Commercial Bank of China, Shandong Branch,
Jinan, P.R. China (ICBC)

Underlying
Transaction: Construction of a thermal power plant in India.

Bank Guarantees: In Supreme Court Civil Appeal No. 5152 – First Counter Guarantor issued three
counter performance guarantees for USD 18,548,351, USD 8,317,004, and USD
69,227 respectively in favor of the Second Counter Guarantor, who issued three
counter performance guarantees for the same amounts in favor of Local
Guarantor. Local Guarantor then issued three performance guarantees in favor of
Beneficiary.

In Supreme Court Civil Appeal No. 4965 – First Counter Guarantor issued two
counter advance payment guarantees for USD 36,517,244 [also in Supreme Court
Civil Appeal No. 6776] and USD 11,290,763 respectively in favor of Local Guarantor
through Second Counter Guarantor and Third Counter Guarantor and each of
which issued two counter advance payment guarantees respectively in favor of
the subsequent parties for the same amounts. Local Guarantor then issued two
advance payment guarantees in favor of Beneficiary.

First Counter Guarantor issued a counter advance payment guarantee for USD
44,906,929.64 in favor of the Second Counter Guarantor, who issued a counter
advance guarantee for the same amount in favor of Local Guarantor. Local
Guarantor then issued an advance guarantee in favor of Beneficiary.

In Supreme Court Civil Appeal No. 6776 – First Counter Guarantor issued three
performance guarantees for USD 24,344,829, USD 11,290,763, and USD 47,037,248
respectively in favor of the Second Counter Guarantor, who issued three counter
performance guarantees for the same amounts in favor of Local Guarantor. Local
Guarantor then issued three performance guarantees in favor of Beneficiary.

All counter guarantees were issued subject to URDG 458.
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Decision: The Supreme People’s Court of P.R. China
reversed the trial court’s decisions, upheld
Beneficiary’s petitions, and rejected Applicant’s
claims. On appeal, Supreme People’s Court of
P.R. China rejected the retrial applications of
Applicant.

Rationale: Beneficiary’s demands under independent
guarantees cannot be considered fraudulent if
Applicant is unable to provide sufficient
evidence proving that Local Guarantor and
Counter Guarantors made payments in bad
faith in knowing of Beneficiary’s independent
guarantee fraud.

Factual Summary:
After Applicant signed a contract with Beneficiary in 2008 for

construction of a thermal power plant in India, the contract was
revised on 31 May 2010, requiring Applicant to arrange issuance of performance guarantees and
advance payment guarantees (local guarantees) in favor of Beneficiary.

On 16 August 2010, 2 December 2011, 8 December 2011, and 28 April 2013, at the request of
Applicant, First Counter Guarantors issued six counter performance guarantees and three counter
advance payment guarantees through a chain of counter guarantees in favor of Local Guarantor.
(See list of counter guarantees issued). Local Guarantor then issued six performance guarantees and
three advance payment guarantees in favor of Beneficiary.

1. Guarantees Addressed in Supreme Court Civil Appeal No. 5152:
On 4 December 2014, Beneficiary requested Local Guarantor to extend or pay the three local

performance guarantees.

On 16 December 2014, Local Guarantor claimed for USD 18,548,351, USD 8,317,004 and USD
69,227 respectively under three counter performance guarantees issued by SBI Shanghai. On 17
December 2014, SBI Shanghai claimed for the same amounts under CCB’s three counter
performance guarantees.

2. Guarantees Addressed in Supreme Court Civil Appeal No. 4965:
On 21 November 2014, Beneficiary forwarded extend or pay requests to Local Guarantor under

the three local advance payment guarantees. Local Guarantor later demanded from SBI Shanghai,
which further claimed from precedent counter guarantor(s).

3. Guarantees Addressed in Supreme Court Civil Appeal No. 6776:
On 3 November 2014, Beneficiary demanded payment for USD 11,688,378.24 from Local

Guarantor under the local advance payment guarantee and the total amounts of the three local
performance guarantees.
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/�* /LWLJDWLRQ &DVHV 6XPPDU\�

,QPRELOLDULD 3DODFLR 2ULHQWDO 6�$� Y� $QKXL ,QWHUQDWLRQDO (FRQRPLF
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&LWDWLRQ
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&RQVWUXFWLRQ%DQN$QKXL%UDQFK�*XDUDQWHH)UDXG

'LVSXWH

6XSUHPH 3HRSOH
V &RXUW
������ =XL *DR )D 0LQ =DL 1R����

7RSLFV ,QGHSHQGHQW %DQN *XDUDQWHH� ,QMXQFWLRQ�
(IIHFWLYHQHVV�85'*����)UDXG�3HUIRUPDQFH *XDUDQWHH�
*RRG )DLWK� $EXVLYH 'HPDQG� 'LVFUHSDQF\�
3D\PHQW 6XVSHQVLRQ� -XULVGLFWLRQ�
6HSDUDWH 'HPDQG�
35& ,QGHSHQGHQW *XDUDQWHH 3URYLVLRQV�

7\SH RI /DZVXLW &RXQWHU�*XDUDQWHH DSSOLFDQW �&RQWUDFWRU� VXHG
%HQHILFLDU\�'HYHORSHU�� DQG UHTXHVWHG FRXUW
WR SURKLELW &RXQWHU *XDUDQWRU IURP KRQRULQJ
*XDUDQWRU¶V FODLP GXH WR LQGHSHQGHQW
JXDUDQWHH IUDXG� 7KH WULDO FRXUW� $QKXL +HIHL
,QWHUPHGLDWH 3HRSOH¶V &RXUW �&RXUW RI )LUVW LQVWDQFH�
EURXJKW D YHUGLFW LQ IDYRU RI WKH SODLQWLII� ZKLFK RUGHUHG
&RXQWHU *XDUDQWRU WHUPLQDWH SD\PHQW WR *XDUDQWRU�
$QKXL +LJKHU 3HRSOH¶V &RXUW �&RXUW RI 6HFRQG LQVWDQFH�
DIILUPHG�
'HIHQGDQW DSSOLHG UHWULDO WR WKH 6XSUHPH 3HRSOH¶V
&RXUW RI 3�5� &KLQD�

3DUWLHV �� ,QPRELOLDULD 3DODFLR 2ULHQWDO 6�$�� 'HIHQGDQW�
$SSHOODQW� 5HWULDO $SSOLFDQW
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�� $QKXL ,QWHUQDWLRQDO (FRQRPLF &RQVWUXFWLRQ �*URXS�
&R�� /WG�� 3ODLQWLII� $SSHOOHH

�� %DQFRGH &RVWD 5LFD� 7KLUG 3DUW\

�� &KLQD &RQVWUXFWLRQ %DQN $QKXL %UDQFK� 7KLUG 3DUW\

3URFHGXUDO
+LVWRU\
�ZKDW KDSSHQHG
DIWHU WKH
&RPSODLQW ZDV
ILOHG ± LQ RWKHU
ZRUGV� KRZ GLG
WKH FDVH JHW WR
WKLV DSSHOODWH
FRXUW�

$QKXL +HIHL ,QWHUPHGLDWH 3HRSOH¶V &RXUW �&RXUW RI )LUVW
LQVWDQFH� EURXJKW D YHUGLFW LQ IDYRU RI WKH SODLQWLII� DQG
$QKXL +LJKHU 3HRSOH¶V &RXUW �&RXUW RI 6HFRQG LQVWDQFH�
DIILUPHG� WKH 3ODLQWLII DSSOLHG IRU D UHWULDO�
6XSUHPH 3HRSOH¶V &RXUW �&RXUW RI 5HWULDO� UHYHUVHG WKH
MXGJPHQW RI VHFRQG LQVWDQFH DQG ILUVW LQVWDQFH DQG KHOG
WKH SODLQWLII¶V FODLPV DUH DOO GLVPLVVHG�

)DFWV
�ZKDW KDSSHQHG
EHIRUH WKH
&RPSODLQW ZDV
ILOHG ± LQ RWKHU
ZRUGV� ZKDW
KDSSHQHG WKDW
FDXVHG WKH
SODLQWLII WR ILOH
WKH &RPSODLQW�

�� -DQXDU\ ��� ����� ,QPRELOLDULD 3DODFLR 2ULHQWDO 6�$
�KHUHLQDIWHU UHIHUUHG WR DV �2ULHQWDO 5HDO (VWDWH ��
DV WKH GHYHORSHU� DQG $QKXL ,QWHUQDWLRQDO (FRQRPLF
&RQVWUXFWLRQ �*URXS� &R�� /WG� �KHUHLQDIWHU UHIHUUHG
WR DV �$QKXL ,QWHUQDWLRQDO (FRQRPLF &RPSDQ\�� DV
WKH FRQWUDFWRU� DQG $QKXL ,QWHUQDWLRQDO (FRQRPLFV
&RQVWUXFWLRQ &HQWUDO $PHULFD &R�� /WG� �KHUHLQDIWHU
UHIHUUHG WR DV &HQWUDO $PHULFD &RPSDQ\�DV WKH
FRQVWUXFWRU VLJQHG WKH �&RVWD 5LFD /DNHVLGH 3URMHFW
&RQVWUXFWLRQ &RQWUDFW� �KHUHLQDIWHU UHIHUUHG WR DV
WKH �&RQVWUXFWLRQ &RQWUDFW��� DQG DJUHHG WKDW WKH
FRQWUDFWRU ZRUNHG IRU D FRPPHUFLDO DQG UHVLGHQWLDO
EXLOGLQJ FRQVWUXFWLRQ SURMHFW�

�� 0D\ ��� ����� $QKXL ,QWHUQDWLRQDO (FRQRPLF
&RPSDQ\ ILOHG DQ DSSOLFDWLRQ WR &KLQD &RQVWUXFWLRQ
%DQN &R�� /WG $QKXL %UDQFK� �KHUHLQDIWHU UHIHUUHG
WR DV ³&&%´��ZKR LVVXHG D SHUIRUPDQFH FRXQWHU�
JXDUDQWHH LQ IDYRU RI WKH EHQHILFLDU\ %DQFRGH &RVWD
5LFD �+HUHLQDIWHU UHIHUUHG WR DV ³%DQN RI &RVWD
5LFD´�� LQ RUGHU WR JXDUDQWHH ³&RVWD 5LFD %DQN LVVXH
WKH SHUIRUPDQFH JXDUDQWHH�

�� 0D\ ��� ����� %DQN RI &RVWD 5LFD LVVXHG D /HWWHU RI
3HUIRUPDQFH *XDUDQWHH LQ IDYRU RI EHQHILFLDU\
2ULHQW 5HDO (VWDWH &RPSDQ\ ZKLOH WKH DSSOLFDQW LV
$QKXL ,QWHUQDWLRQDO (FRQRPLF &RPSDQ\� &&% DOVR
LVVXHG D 3HUIRUPDQFH FRXQWHU�JXDUDQWHH WR %DQFRGH
&RVWD 5LFD� SURPLVLQJ WR PDNH SD\PHQW XQGHU WKH
SHUIRUPDQFH JXDUDQWHH ZLWKLQ �� GD\V DIWHU
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FODLPV� &KDQJMLDQJ &RPSDQ\ DSSHDOHG WR WKH 6XSUHPH
&RXUW DQG VXEPLWWHG QHZ HYLGHQFH GXULQJ WKH VHFRQG
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=KRQJER &RPSDQ\ ZDV IDOVH �IRUJHG�� ZKLFK FDQ SURYH
WKDW &KDQJMLDQJ &RPSDQ\ GLG QRW FRPPLW /* IUDXG�
7KH WULDO FRXUW� =KHMLDQJ +LJKHU 3HRSOH¶V &RXUW �&RXUW RI
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�� -XO\ ��� ����� &KDQJMLDQJ *HRWHFKQLFDO &RPSDQ\
�+HUHLQDIWHU UHIHUUHG WR DV ³&KDQJMLDQJ &RPSDQ\´�
DQG =KRQJER &RPSDQ\ VLJQHG 7DZXUJKD 3URMHFW
DQG %DQL :DOLG 3URMHFW &RQWUDFW LQ 0LVUDWDK� /LE\D
�KHUHLQDIWHU UHIHUUHG WR DV ³&RQWUDFW´�� ZKLFK LV D
&RQVWUXFWLRQ &RQWUDFW� &KDQJMLDQJ &RPSDQ\ LV WKH
JHQHUDO FRQWUDFWRU ZKLOH =KRQJER &RPSDQ\ LV WKH
FRQWUDFWRU� 7KH FRQWUDFW VWLSXODWHV WKDW =KRQJER
&RPSDQ\ VKDOO DSSO\ WR &KLQD &RQVWUXFWLRQ %DQN
:HQOLQJ %UDQFK �KHUHLQDIWHU UHIHUUHG WR DV ³&&%
:HQOLQJ %UDQFK´� IRU LVVXLQJ D /* LQ IDYRU RI WKH�
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�� 0DUFK ��� ����� =KRQJER &RPSDQ\ VHQW WKH QRWLFH
RI 6XVSHQVLRQ RI 3D\PHQW XQGHU $GYDQFH 3D\PHQW
*XDUDQWHH DQG 3HUIRUPDQFH *XDUDQWHH WR &&%
:HQOLQJ %UDQFK� VWDWLQJ WKDW GXH WR ULRWV DQG ZDUV
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FRQWUDFW� %DVHG RQ WKH UHTXHVW RI =KRQJER
&RPSDQ\� &&% ZLOO QRW PDGH WKH SD\PHQW XQGHU
WKH /*V�
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&KDQJMLDQJ &RPSDQ\� LQGLFDWHG WKDW WKH FRQWUDFW
VKRXOG EH VXVSHQGHG� WKH ILQLVKHG SURMHFW VKRXOG EH
VHWWOHG� WKH /*V ZRXOG QR ORQJHU EH H[WHQGHG�
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&RPSDQ\ UHWXUQ RI RULJLQDO FRS\ RI /*�

/HJDO ,VVXH�V�
�ZKDW KDV WKH
DSSHOODWH FRXUW
EHHQ DVNHG� LQ
RWKHU ZRUGV ±
ZKDW HUURU�V� GLG
WKH DSSHOODQW
DVVHUW KDG EHHQ
PDGH E\ WKH
ORZHU FRXUW�

�� :KHWKHU WKH /* LV DQ LQGHSHQGHQW JXDUDQWHH"
�� :KHWKHU WKH SD\PHQW XQGHU WKH LQGHSHQGHQW

JXDUDQWHH VKRXOG EH SDLG WR WKH EHQHILFLDU\�

/HJDO 5XOH�V�
(DFK OHJDO LVVXH
ZLOO UHTXLUH LWV
RZQ OHJDO UXOH
�ZKDW LV WKH UXOH
WKH FRXUW ZLOO XVH

$UW��� 3URYLVLRQVRI WKH6XSUHPH3HRSOH¶V&RXUW RQ
6HYHUDO ,VVXHV&RQFHUQLQJWKH7ULDO RI'LVSXWHVRYHU
,QGHSHQGHQW*XDUDQWHHV�

$UW��� 3URYLVLRQVRI WKH6XSUHPH3HRSOH¶V&RXUW RQ
6HYHUDO ,VVXHV&RQFHUQLQJWKH7ULDO RI'LVSXWHVRYHU
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n PPT for download：
n https://jinsaibo.yunzhan36

5.com/books/uotb/mobile/
index.html

n Cases summary and comments
for download：

n https://jinsaibo.yunzhan365.com/
books/cdbp/mobile/index.html



Online Free Resources Lectures on Chinese Laws
and Practices（Chinese andEnglish subtitled）

All online videos （English
subtitled）:
https://member.bilibili.com/plat
form/home

All English Newsletters: 
https://jinsaibo.yunzhan365.com/pub
lication/fwmff/index.html



Online Free Resources Lectures on Chinese Laws
and Practices（Chinese andEnglish subtitled）

wechat
publich
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l 本讲座仅代表本⼈的个⼈意⻅，不代表本⼈所在机构的意⻅。
This lecture is only my personal opinion and  does not represent the official views of the 
institution in where I work for.

l 本讲座的所有意⻅和资料不代表本⼈的律师意⻅。
All the views and material in the lecture can not be regarded as my official legal opinion.

l 本律师对各位学员因依赖本讲座的意⻅和资料所作出的⾏为不承担任何责任。
I accept no responsibility for loss occasioned to any person acting or refraining from acting as a 
result of views and material contained in this article. 

l 如遇到有关实际的案例和纠纷，请专⻔咨询相关律师意⻅。
Further advice should be sought before relying on the contents of the lecture.

l 本⽂件中有关中⽂和外⽂法律、案例和惯例请⾃⾏查阅核对，以原件为准，此处引⽤仅作为
讲座参考。

Please be noted, the legal provisions, cases and practice of PRC and foreign countries cited in 
this lecture are only for reference.

免责声明(disclaimer)
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