This ISP98 Form 11.1 Model Government Standby Form is for federal, state, and local governments in the United States to use in updating and improving their required or permitted forms of standby letters of credit that support underlying obligations to the government.

ISP98 Form 11.1

Model U.S. Government Standby Form*

Irrevocable Standby Letter of Credit No. [reference number]

[bookmark: _Ref251138160][name and address of beneficiary] [endnoteRef:1] [1: 
  Name and address of beneficiary. This ISP98 Form 11.1 assumes that the beneficiary will be a government entity using its legal name. The beneficiary's address should include a street address and the name or title of the person or department to whose attention the standby is directed (attention party). These details will facilitate written communications to be made through a courier as well as mail. A post office box number or other artificial address will not suffice. See endnotes 20 (Send or receive) and 26 (Communications).

Naming more than one beneficiary is unusual (except where the beneficiaries are joint obligees of the applicant) and requires beneficiary, applicant, and issuer attention to the allocation of beneficiary rights to draw, to consent to amendment or cancellation of the standby, and to request acknowledgement of a requested transfer or assignment of proceeds.

If a government beneficiary undergoes a name change, with or without reorganization, then UCC § 5-113 (Transfer by Operation of Law) entitles the legal successor to draw either in its own name or in the name of the predecessor government beneficiary. ISP98 Rules 6.11—6.14 (Transfer by Operation of Law) facilitate both types of drawing. 

The ability of an entity other than the named beneficiary or its legal successor to draw depends on ISP98 Rules 6.01 – 6.05 (Transfer of Drawing Rights) and UCC § 5-112 (Transfer of Letter of Credit). Unless expressly permitted in the standby, these provisions prohibit transfers of drawing rights. They do so for the protection of named beneficiaries as well as applicants and issuers. See ISP98 Form 4 (Model Standby Providing for Transfer and Incorporating Annexed Form of Transfer Demand) endnotes 1-3 on the special treatment of transferees at the time of standby issuance and of any attempted transfer by the beneficiary or attempted drawing by a claimed transferee.

If the beneficiary requests the issuer to pay to a third party part or all of any honored presentation, then that request is for an assignment of proceeds rather than a transfer of drawing rights. Assignments of letter of credit proceeds are governed by ISP98 Rules 6.06—6.10 (Acknowledgement of Assignment of Proceeds) and UCC § 5-114 (Assignment of Proceeds). (They are also subject to secured transactions laws.) They are less exceptional than transfers of drawing rights. See ISP98 Form 4 endnote 1 on the differences between transfers and assignments under the special laws and practices applicable to letters of credit. 

Assignments of proceeds require some individualized treatment either at the time of issuance or, more typically, at the time of a request for acknowledgement of an attempted assignment of proceeds to a named assignee. An issuer's acknowledgement may be provided in a separate acknowledgement form that protects the issuer against any additional risks associated with paying someone other than the named beneficiary. Many issuers regularly acknowledge assignments of proceeds on standard assignment forms with standard screening of the proposed assignee and for a modest fee. Endnotes 23 (Place and method of payment) and 33 (Request for wire transfer to beneficiary’s account) include optional standby text that would acknowledge an assignment of proceeds made by the beneficiary's presentation of a complying demand that included a request to pay proceeds to an identified account of an identified third party.

A standby that undertakes to pay the named beneficiary's "successors" or "assigns", without more, does not add to the rights of the named beneficiary or its claimed legal successors, transferees, or assignees of proceeds or otherwise circumvent the limitations imposed under ISP98 and UCC Article 5. Only a legal successor covered by UCC § 5-113 (Transfer by Operation of Law) and ISP98 Rules 6.11—6.14 (Transfer by Operation of Law) would be protected (with or without a reference to successors or assigns in the standby). Any other type of claimed successor, transferee, or assignee would need the issuer's acknowledgement of its claimed status.

Similarly, a standby that engages with "drawers, endorsers, and bona fide holders" would be using an outmoded form of nominating other banks to negotiate complying drafts under a UCP commercial letter of credit (see Official Comment 7 to UCC § 5-102). It would not satisfy ISP98 requirements for nomination or excuse a claimed bona fide holder from having to obtain the issuer's acknowledgement of its status. See endnote 5 (Independence) on the separate need to satisfy ISP98 Rule 4.11 (Non-Documentary Terms or Conditions) as applied to a term like “bona fide holder”.
] 


[date of issuance]

Issuance
[bookmark: Text4]At the request and for the account of [name and address of applicant][endnoteRef:2] (“Applicant”), we [name and address of issuer at place of issuance][endnoteRef:3] (“Issuer”) issue this irrevocable[endnoteRef:4] independent[endnoteRef:5] standby letter of credit number [reference number] (“Standby”) in favor of [name and address of beneficiary] (“Beneficiary”) in the maximum aggregate amount of USD [amount].[endnoteRef:6] [2:   Applicant. The applicant named in a standby is typically the person whose underlying obligations to the government beneficiary are supported by the standby. See endnote 30 ("Applicant" as underlying obligor). For issues that may arise where the applicant is not the underlying obligor or where there are multiple applicants, see ISP98 Form 1 endnotes 1 and 30.
]  [3:   Date and place of issuance. Standbys commonly recite the issuance date and the place of issuance) at the top of the undertaking or in the first paragraph of the text (or both). 

The indicated place of issuance is significant in determining what law governs the issuer’s obligations. Absent an indication of the place of issuance in the standby, it may prove difficult to determine a single place of issuance, even with full knowledge of the process resulting in sending the standby to the beneficiary. See endnote 12 (Place of presentation), which may differ from the place of issuance.
]  [4:   Irrevocability. It is unnecessary to state that an ISP98 standby is irrevocable. See ISP98 Rule 1.06(a) and (b) (Nature of Standbys) and UCC § 5-106(a) (Issuance, Amendment, Cancellation, and Duration). This ISP98 Form 11.1 includes the word “irrevocable” for comfort.
]  [5:   Independence. It is unnecessary to state that an ISP98 standby issued in the U.S. is independent. The obligation of the issuer to honor a complying presentation is independent from the applicant-beneficiary and applicant-issuer relationships as a matter of law, as well as practice rule. See ISP98 Rules 1.06(c) (Nature of Standbys) and 1.07 (Independence of the Issuer-Beneficiary Relationship) and UCC § 5-103(d) (Scope). This central feature of a letter of credit distinguishes it from ordinary guarantees and suretyship promises. This ISP98 Form 11.1 includes the word “independent” for comfort.

ISP98 Rule 4.11 (Non-Documentary Terms or Conditions), like UCC § 5-108(g) (Issuer’s Rights and Obligations), provides that non-documentary conditions in a standby must be disregarded. This rule is intended to protect the independence of an undertaking issued subject to ISP98 (or UCC Article 5). Common examples of non-documentary conditions include standby provisions that payment or termination of the underlying obligation will reduce or accelerate expiration or otherwise affect the standby issuer's obligations. They tend to mislead applicants who do not appreciate that the issuer must ignore them. Similarly, rights under a standby extended to "bona fide holders of complying drafts" or to "assigns" of the named beneficiary are unenforceable unless the standby clarifies whether nomination, transfer of drawing rights, or assignment of proceeds is intended and then also how such intended rights may be invoked by the presentation of documents that are specified in the standby text or ISP98 Rule 6 (Transfer, Assignment, & Transfer by Operation of Law). Some government standby forms run undue risks under the "non-documentary conditions must be disregarded" rule. This ISP98 Form 11.1 does not.

It is undesirable to state that a standby is “unconditional”, “primary”, or “absolute”. See ISP98 Rule 1.10(a) (Redundant or Otherwise Undesirable Terms). A standby is by legal and practice rule definition a conditional undertaking, conditioned on the timely presentation of complying documents. As such, its undertaking to pay is not "unconditional" or "absolute" when issued (although it may become such after a complying presentation is made). The term “primary” has no meaning in letter of credit law or practice and confuses letters of credit with suretyship undertakings.

It is unnecessary to include any so-called integration or merger clause (e.g., “This letter of credit sets forth in full issuer’s undertaking, and such undertaking shall not in any way be modified, amplified or amended by reference to any document, instrument, agreement or note referred to herein and any such reference shall not be deemed to be incorporated herein by reference to any such document, instrument, agreement or note.”). No such recital can usefully supplement any standby subject to ISP98 (or governed by UCC Article 5). Such clauses should be avoided because they might detract from the more authoritative and better worded statements of standby independence in ISP98 Rules 1.06(c) (Nature of Standbys) and 1.07 (Independence of the Issuer-Beneficiary Relationship) and UCC § 5-103(d) (Scope). Such clauses should also be avoided because they invite application of contract law principles relevant to a bargain between the issuer and beneficiary, rather than letter of credit law principles relevant to an independent undertaking of the issuer. See ISP98 Form 5 (Simplified Demand Only Standby) endnote 1.

Similarly, it is unnecessary for a standby to recite that payment under it will be made from the issuer's own funds. The independence of the issuer's obligation as a matter of law assures that the issuer's payment discharges the issuer's obligation without regard to the effect of that payment on the applicant's underlying obligations. An "own funds" recital does not and cannot protect a beneficiary against claims from an applicant (or a bankrupt applicant's representative) based on the underlying applicant-beneficiary relationship.
]  [6:   Nomination. This ISP98 Form 11.1 does not include a request that it be advised to the government beneficiary through another bank. Advice signifies that the advisor has checked the apparent authenticity of the standby and accurately advised what it has received. See ISP98 Rule 2.05 (Advice of Standby or Amendment) and UCC § 5-107(c) (Confirmer, Nominated Person, and Adviser). Use of an advising bank is a simple and inexpensive way to reduce the beneficiary's risk of relying on a forged standby. (The terms "advisor", "adviser", and "advising bank" are used interchangeably to refer to these limited functions, and use of the term “bank” recognizes that nomination is almost invariably of a bank and not of any limitation on non-banks acting under ISP98.)

This form could provide for advice by addressing the standby to the advisor and adding a new second paragraph, e.g.: “Advisor: [name and address(es) of beneficiary's bank] is requested to advise Beneficiary of the issuance of this Standby. Issuer undertakes to route any amendment, notice of non-extension, or other communication affecting this Standby through Advisor to advise Beneficiary thereof [and to receive communications from Advisor as authentic communications from the indicated officer or other representative of Beneficiary].” 

A government beneficiary may wish to consider requiring that one or more banks chosen by it be nominated in substantially all standbys issued in its favor to advise them. This step would provide a valuable check of the authenticity of the standby and might facilitate record keeping for the government on issuances, amendments, notices of non-extension, etc., as well as timely presentation of the government beneficiary's demands. See endnote 6 (Nomination).

The suggested text above could be expanded to provide for presentation to the issuer by authenticated SWIFT inter-bank message quoting the beneficiary's demand rather than by courier delivery of the beneficiary's originally signed demand.

Nomination of another bank in a standby could be expanded to provide for confirmation (see the General Comments) or to authorize giving value against a complying presentation, which is beyond the scope of this ISP98 Form 11.1. As stated in ISP98 Rule 2.04 (Nomination), nominated banks are not bound by the issuer’s nomination or authorized to bind the issuer, nor are they governed by the same laws. See endnotes 24 (Incorporation of ISP98; optional choice of law and forum) and 25 (Charges and fees for issuance, advice, and confirmation).
] 


Undertaking
[bookmark: _Ref251138061]Issuer undertakes to Beneficiary to pay Beneficiary’s demand for payment for an amount available[endnoteRef:7] under this Standby and in the form of Annex A (Payment Demand)[endnoteRef:8] [or Annex B (Payment Demand after Notice of Non-extension][endnoteRef:9] completed as indicated[endnoteRef:10] and presented[endnoteRef:11] to Issuer at the following place for presentation: [address of place for presentation],[endnoteRef:12] at or before the close of business[endnoteRef:13] on the expiration date.[endnoteRef:14] [7:   Amount available. ISP98 Rule 3.08 (Partial Drawings & Multiple Presentations; Amount of Drawings) permits presentations for less than the amount available under a standby. See ISP98 Form 3 (Model Standby Providing for Reduction and Incorporating Annexed Form of Reduction Demand) on the possibility of reducing the amount available other than by honoring a payment demand.

It is unnecessary to state in a standby, or in a demand form, that the amount demanded must be, or is, available under the standby. The amount available is determinable without dependence on any such statement. See endnote 15 (Overdrawing).
]  [8:   Annexed form of payment demand. ISP98 Rule 4.08 (Demand Document Implied) requires presentation of a documentary demand for payment. Each requirement for the presentation of a document should appear in the standby text specifying the document(s) to be presented and not merely as a recital in an annexed form of demand or required beneficiary statement.

This ISP98 Form 11.1 does not require presentation of a "draft" but instead requires a demand. Requiring a draft, whether or not as the only document to be presented, is neither necessary nor efficient under a standby that undertakes to pay at sight. (ISP98 Rule 4.16(c) (Demand for Payment) provides that a "draft" need not be in negotiable form.)

This ISP98 Form 11.1 incorporates an annexed model form of payment demand to be completed and presented by the beneficiary. Annexing the desired form of payment demand (with any desired beneficiary statement) is not required by ISP98 but promotes the efficient use of standbys. Annex A satisfies the requirements of ISP98 Rule 4.16 (Demand for Payment), so that, when the government beneficiary completes the annexed form as indicated, it will include a demand for payment of a stated amount under an identified standby, be properly addressed, dated, and signed, and contain any required beneficiary statement. 

While not optimal, Annex A could be deleted as a self-contained demand form and merged into the body of the standby with additional wording that would require that the demand be presented to the issuer’s indicated address, mention the standby reference number, be dated and signed by the beneficiary, and include the beneficiary statements that are now included in Annex A. A statement included in blocked wording or quotation marks in the body of a standby, like a statement included in an attached form such as Annex A, would be covered by ISP98 Rule 4.09(b) (Identical Wording & Quotation Marks). See endnote 29 (Beneficiary statements) on the ISP98 standards for determining whether a beneficiary statement complies with the requirements of the standby.

Annex A includes a beneficiary statement that the applicant is obligated to pay the amount demanded as provided in an identified underlying contract, without further indicating the source or nature of the underlying payment obligations.

The underlying contract should be identified in Annex A when the standby is issued. While some standbys call for a draft only or for a payment demand that does not identify the underlying obligations intended to be supported by the standby, increasing concern regarding anti-money laundering has caused banks to press for the inclusion of such information. In this regard, government beneficiaries should set an example in their forms. Separately, there is the chance of dispute as to which particular underlying obligations are or are not to be satisfied or secured by any particular drawing under a particular standby. UCC §§ 5-110 (Warranties) and 5-117 (Subrogation of Issuer, Applicant, and Nominated Person) provide post-honor warranty and subrogation rights and remedies, which, together with the law applicable to the government beneficiary's relationship with the applicant, allow for an extended inquiry into the intentions of the parties regarding whether a payment received under a standby should be returned or differently applied.

Assuming that the applicable regulation or contract requires that the applicant provide and maintain acceptable standby support, it should also require that the imminent failure to maintain acceptable standby support will require timely payment either to satisfy or secure the underlying payment obligations supported by the standby. The beneficiary may then make the statement required in the Annex A form of payment demand, whether the problem is that the standby is set to expire too soon or the issuer or confirmer ceases to be acceptable to the government beneficiary.

The standards by which bank acceptability (notably creditworthiness) are to be measured are best addressed in the government's underlying contract or regulation. Attempting to address bank acceptability in the text of the standby or confirmation is problematic and is resisted by many banks.
]  [9:   Annexed form of payment demand after notice of non-extension. Optional Annex B should be included if the standby provides for automatic extension and if the applicable government regulation or contract does not provide any basis for using Annex A to demand payment because the issuer has given a notice of non-extension. It is simpler and more efficient to provide in the applicable regulation or contract that any failure to maintain a sufficient standby entitles the government to payment before the standby terminates either by acceleration of the underlying obligations or by triggering an underlying obligation to cash collateralize any underlying payment obligations that are still contingent or unmatured. Following this approach in the underlying documentation would make it unnecessary to include an Annex B (or to add to Annex A an alternative beneficiary statement in lieu of a separate Annex B).
]  [10:   Annexes to be completed as indicated. The phrase “completed as indicated” assumes that the annexed form of demand adequately indicates how the beneficiary is to complete it before presenting it. This form includes instructions to complete text in [bold] before issuance and instructions for the beneficiary to complete text in [ALL CAPITALS UNDERLINED] before presentation.

Consistent with ISP98 Rule 4.16 (Demand for Payment), the annexed forms of demand require dating and signing. Neither the standby text nor any annexed demand form purports to permit “purported” signatures, an adjective which obscures the allocation of risks for forged demands under UCC § 5-108(i)(5) (Issuer’s Rights and Obligations) to the possible disadvantage of the true beneficiary. See ISP98 Form 1 endnote 10.
]  [11:   Manner of presentation. This ISP98 Form 11.1 provides for presentation by delivery of documents in a paper form, commonly by courier, as does ISP98 Rule 3.06 (Complying Medium of Presentation) with the exception of a standby to a beneficiary that is a SWIFT participant and that requires only a demand, an exception not typically applicable to a government beneficiary.

Presentation by telefax is commonly expressly permitted in standbys as an alternative to physical presentation of original paper documents. With telefax presentation a scan of a paper document is transmitted to a specified telephone number that is accessible and, preferably, controlled by standby operations' personnel. Whether and how standby issuers may permit telefax presentation varies considerably. Express provision in the standby for such presentations is required, but there is no standard text. The following may be considered as a starting point for the development of standby text permitting presentation by telefax: “Presentation of any demand under this Standby may also be made by telefax sent from [Beneficiary's telephone number(s)] to [Issuer's telephone number(s)] with a cover sheet marked 'URGENT. FAX PRESENTATION UNDER STANDBY LETTER OF CREDIT [REFERENCE NO.]', and the document(s) received and printed out by Issuer shall be deemed to be original under ISP98 Rule 4.15 (Original, Copy, and Multiple Documents). Beneficiary is requested to telephone Issuer at [telephone number(s)] and to identify this Standby and Beneficiary's presentation being telefaxed that same business day, as a courtesy and not as a condition limiting Issuer’s obligations.” Some standbys add wording on the disposition of any original paper documents, e.g., requesting that they also be presented to the issuer as a courtesy or disclaiming responsibility for examining them whether received before or after an honored fax presentation.

Electronic presentation, e.g., by message with pdf attachment to an issuer's e-mail address, is not common. Many issuers do not permit this manner of presentation. Those that do, do so in limited circumstances and on their own individualized terms. ISP98 rules would facilitate the drafting of an issuer's individualized clause permitting electronic presentation. See ISP98 Rule 1.09(c) (Defined Terms (“Electronic Record”, “Authenticate”, “Electronic Signature”, and “Receipt”)).
]  [12:   Place of presentation. ISP98 Rule 3.01 (Complying Presentation under a Standby) provides that a standby should indicate the place, the location within that place, and the person to whom presentation should be made. ISP98 Rule 3.04 (Where and to Whom Complying Presentation Made) provides default rules. The indicated place of presentation is significant in determining whether a complying demand is timely presented.

This ISP98 Form 11.1 provides for presentation to the issuer at a specified place, which might be an operations' office of the issuer with a name or address that differs from the name or address given for the issuer at the place of issuance or as the location of the particular branch of the bank that issued the standby. Many issuers limit presentation to one place or only a few places where they maintain standby operations, and in some cases those operations' centers are bank affiliates that specialize in letter of credit operations.

Bank security measures typically do not permit attempted presentation by in-person delivery to a bank's standby operations' personnel. Standbys typically require that any presentation be addressed to a street address and to the attention of the Standby Letter of Credit Department or the like. These requirements are intended to accommodate presentation of paper documents by mail or courier and to facilitate internal routing of incoming mailed or couriered packages from a mail room at the stated street address to standby operations' personnel. Providing for presentation "at the counters" of the issuer is as outmoded as it is imprecise.

This ISP98 Form 11.1 does not provide for the possibility of presenting at an alternative address of the issuer or of any nominated bank.]  [13: 
  Presentation during business hours. ISP98 Rule 3.05 (When Timely Presentation Made) provides that presentation must be made before expiry on the expiration date and that a presentation after business hours is treated as made the next business day. Although Rule 9.04 (Time of Day of Expiration) provides that expiry occurs at the close of business at the place of presentation, this phrase is included in this ISP98 Form 11.1 for the avoidance of doubt.
]  [14:   Presentation of the original standby not required. An issuer's obligation is not dependent on the beneficiary's holding or presenting the “original” standby, unless the standby so provides. See ISP98 Rule 2.03 (Conditions to Issuance). This ISP98 Form 11.1, like most standbys, does not require presentation of the standby with a payment demand. Any such requirement exposes the government beneficiary to the unnecessary risk that a demand may be rightfully refused if the standby is lost or otherwise cannot be timely presented. It also exposes the issuer to disputes over the issuer's receipt, handling, or return of the standby. The typical justification for such a requirement is to deter forged demands, but there are other better ways to deter forged demands, e.g., by providing in the standby that payment must be made to a specified bank for credit to a specified government beneficiary's account. See ISP98 Form 1 endnote 9.

If despite this recommendation the standby text is redrafted to require presentation of the standby (e.g., by adding: "and accompanied by the original standby"), then any annexed demand form should add corresponding text. In that event, consideration should also be given to adding a provision in the standby text requiring the reasonable exercise of issuer discretion under ISP98 Rule 3.12 (Original Standby Lost, Stolen, Mutilated, or Destroyed), e.g.: "Issuer undertakes to exercise its discretion under ISP98 Rule 3.12 to waive the requirement to present this Standby (or to replace it) against assurances and indemnities that are satisfactory to Issuer and made in favor of Issuer and Applicant." Under this clause the issuer would determine what is satisfactory, but the applicant would bear the ultimate risk of payment against a forged demand.
] 


Overdrawing
If a demand exceeds the amount available, but the presentation otherwise complies, Issuer undertakes to pay the amount available.[endnoteRef:15] [15:   Overdrawing. This sentence supersedes ISP98 Rule 3.08(e) (Partial Drawing and Multiple Presentations; Amount of Drawings) which provides that a drawing that exceeds the amount available under the standby is discrepant. This superseding sentence requires the issuer to pay the full amount available under the standby against a presentation that would comply but for the overdrawing. Inclusion of this sentence should be reconsidered if the standby requires presentation of a valuable document that the beneficiary might prefer be returned rather than delivered for less than the amount demanded.

This sentence could be enhanced by adding the phrase “notwithstanding ISP98 Rule 3.08(e)”, but such an addition is unnecessary and might put into question other standby provisions that supersede other ISP98 rules. This ISP98 Form 11.1 does not recite the exclusion or modification of an ISP98 rule where the wording in the standby is “specific and unambiguous”. See ISP98 Rule 1.11(d)(iii) (Interpretation of these Rules). The undertaking “to pay the amount available” is sufficiently specific and unambiguous to supersede ISP98 Rule 3.08(e) as to the effect of an overdrawing.
] 


Expiration
The expiration date of this Standby is [specific calendar date, e.g., the date one year after issuance date].[endnoteRef:16] [16:   Expiration. This ISP98 Form 11.1 is based on the common practice of stating a specific calendar date for expiry. See ISP98 Rule 9.01 (Duration of Standby), UCC § 5-106 (Issuance, Amendment, Cancellation, and Duration), and OCC regulation 12 C.F.R. § 7.1016(b)(1)(iii).
The stated expiration date should be set sufficiently after the underlying obligation becomes due to allow for obtaining internal authorization to make a drawing, to satisfy any timing or other requirement for drawing provided in the relevant government regulation or contract, and to make a curative drawing after any refusal of an initial drawing. If payment of the underlying obligation may be made outside of the standby, the stated expiration date should be set to allow for drawing after any possible rescission of an outside payment made by an insolvent payer.
The expiration date stated in a standby is not necessarily the last day on which a complying presentation may be made under the standby. ISP98 Rule 3.13 (Expiration Date on a Non-Business Day) automatically extends a weekend expiration date to the next business day. ISP98 Rule 3.14 (Closure on a Business Day and Authorization of Another Reasonable Place for Presentation) extends by at least 30 days an expiration date that occurs on a business day when the issuer is closed for any reason (including force majeure).

ISP98 Rule 3.14 may be restated in standby text, e.g.: "If on the last business day for presentation the place for presentation stated in this Standby is for any reason closed and Beneficiary does not make timely presentation because of the closure, then the last day for presentation is automatically extended to the day occurring 30 calendar days after that place for presentation re-opens for business or, if earlier, 30 calendar days after Issuer gives Beneficiary a written notice in which Issuer authorizes another reasonable place for presentation and that place is open for business on the last day for presentation and on each of the preceding 15 business days."

ISP98 Rule 3.14(a) does not apply where the issuer is open on the expiration date but closed in the days preceding the expiration date. The above provision could be expanded, e.g.: “If on the last business day for presentation or on any of the preceding 15 business days . . . .”
] 


Automatic Extension
The expiration date of this Standby shall be automatically extended[endnoteRef:17] for successive one-year periods, unless [30][endnoteRef:18] or more calendar days before the then current expiration date Issuer gives written notice to Beneficiary that Issuer elects[endnoteRef:19] not to extend the expiration date. Issuer's written notice must be sent[endnoteRef:20] [by registered, certified, or priority express mail or nationally recognized overnight courier] to Beneficiary’s above-stated address [and to the attention of [office, officer, or other attention party] or, alternatively, be received by Beneficiary's attention party] [30] or more calendar days before the then current expiration date. The expiration date is not subject to automatic extension beyond [specific calendar date, e.g., the date five years after issuance date], and any pending automatic one-year extension shall be ineffective beyond that date.[endnoteRef:21] [17:   Automatic extension. This paragraph on automatic extension should be included only in standbys that are outstanding long enough to require automatic extension of the stated expiration date.
Automatic extension provisions in standbys have arisen out of regulatory, commercial law, and practical business concerns about indefinite or overlong exposure under bank letters of credit. In addition to safety and soundness considerations, UCC § 5-106 (Issuance, Amendment, Cancellation, and Duration) limits the duration of letters of credit that are indefinite to one year and those that purport to be perpetual to five years. Moreover, prudent banking practices would suggest an annual re-evaluation of the applicant’s credit standing. These considerations have resulted in standby provisions that set the expiration date at one year after issuance and then provide for automatic one-year extensions, subject to the issuer's giving a notice of non-extension allowing for a drawing before the standby expires. 
ISP98 Rule 2.06(a) (When an Amendment is Authorised and Binding) makes “automatic amendments” effective without further notification or consent if the automatic amendment is expressly stated in the standby. Accordingly, it is desirable to include the word “automatic” in any standby clause intended to make an amendment effective based on the terms of the standby and not by obtaining the beneficiary’s consent. It is unnecessary to recite that an automatic extension is “without amendment” or that an automatic extension clause is a “condition”.
This ISP98 Form 11.1 uses the words “extend” and “non-extension”, and not “renew” or “non-renewal” or “reinstate”, to make clear that the intent is to amend, and not replace, the standby and not to affect the amount available.
The word “evergreen” is popularly used to refer to automatic extension clauses; however, this word cannot substitute for, or usefully supplement, an automatic extension clause. See ISP98 Rule 1.10(c)(ii) (Redundant or Otherwise Undesirable Terms).
An automatic extension clause does not render a standby perpetual. Official Comment 4 to UCC § 5-106 (Issuance, Amendment, Cancellation, and Duration) makes clear that an automatically extending letter of credit is not perpetual if it may be terminated in the issuer's discretion by notice to the beneficiary. See also 12 C.F.R. § 7.1016(b)(1)(iii)(B) (terms should permit national bank to terminate the undertaking either on a periodic basis or at will upon either notice or payment to the beneficiary).]  [18:   One year; 30 days. The period of one year is the standard time frame for successive automatic extensions to facilitate annual credit reviews by U.S. bank issuers of their applicants. This sentence sets as the expiration date the same calendar month and date for each succeeding one-year period in accordance with standby practice and ISP98 Rule 9(b) (Timing).

A 30-day period for giving or receiving a notice of non-extension is common, but a longer period (e.g., 60 days) may be appropriate. The length of that period is affected by the length of time expected for (i) the issuer to re-approve the applicant’s credit, (ii) the applicant to replace the standby, and (iii) the government beneficiary to draw as permitted by the standby and the underlying transaction. The government's regulation or contract should address requirements for satisfactory replacement. See endnote 37 (Retraction or replacement standby).
]  [19:   Retraction of non-extension notice. Standby operations' personnel may not receive credit approval for extension before the date required to initiate sending a timely non-extension notice and, as a result, may issue an effective notice of non-extension and later receive credit approval for extension. While the Annex B demand form includes an optional reference to retraction, this ISP98 Form 11.1 does not authorize the issuer to give a notice of retraction. To authorize an effective retraction, the following clause should be considered for insertion in the standby text: “At any time before the next expiration date Issuer may retract its notice of non-extension by giving Beneficiary a written notice of retraction in the same manner as giving notice of non-extension and thereby automatically extend the expiration date." Retraction and replacement are best addressed in the underlying regulation or contract, because it is difficult for standby text to cover all of the variations that may arise, including treatment of any demands made after a notice of non-extension is given.
]  [20:   Send or receive. Automatic extension clauses differ in the extent to which they spell out where and how a notice of non-extension must or may be sent to, or be received by, the beneficiary in order to establish an expiration date that is not subject to further automatic extension. Given the "independent" and formal relationship of an issuer to a beneficiary, there are considerable practical difficulties in determining or proving whether and when a notice has been given by an issuer to a beneficiary. They are multiplied for all concerned if a notice must also be given to the applicant or other party, as well as the beneficiary. See ISP98 Form 2 (Model Standby Providing for Extension) endnote 4.

Some courts apply strict compliance concepts to issuer notices to a beneficiary. Any clause on giving a non-extension notice should provide for a workable limitation on a standby's duration by the giving of advance notice and should be supplemented by a final expiry date so as to avoid uncertainty as to the duration of the standby and avoid any need for indefinite retention of proof of due expiry. This ISP98 Form 11.1 requires that a non-extension notice be in writing and given to the beneficiary by means which allow for tracking delivery by mail or courier service to the beneficiary 's address as stated in the standby. This form also provides for an alternative of giving an effective notice by proving actual timely receipt by the beneficiary in the absence of proof of delivery by mail or courier. 
]  [21:   Final expiration date. If a standby provides for automatic extensions, then an end date for automatic extensions, even if it is set many years in the future, is highly desirable. Such a final date is important for bank safety and soundness reasons, as well as issuer's and confirmer’s record-keeping purposes, particularly to avoid having to retain indefinitely proof that a standby was terminated by expiration following an effective notification of non-extension (or was honored or otherwise reduced to zero).

This ISP98 Form 11.1 suggests a final expiration date set five years after standby issuance based on the five-year limitation on "perpetual" letters of credit in UCC § 5-106(d) (Issuance, Amendment, Cancellation, and Duration) discussed in endnote 17 (Automatic extension).

Assuming that the underlying government regulation or contract provides that a required standby must remain outstanding as long as the underlying obligations are outstanding and that imminent expiry will entitle the beneficiary to claim payment before expiry (see endnote 8 (Annexed form of payment demand)), the government beneficiary would have sufficient leverage to obtain either a timely extension of the final expiration date or payment before expiry. The final expiration date of the standby can always be extended by amendment in the usual way, i.e., by the issuer's issuance of an amendment that satisfies the signed writing requirement of UCC § 5-104 (Formal Requirements) to which the beneficiary consents as required by ISP98 Rule 2.07 and UCC § 5-106(d).
] 


Payment
Payment against a complying presentation shall be made within three business days after presentation [endnoteRef:22] at the place for presentation or by wire transfer to a duly requested account of Beneficiary.[endnoteRef:23] [22:   Three days to examine and pay a presentation. ISP98 Rules 2.01(c) (Undertaking to Honour by Issuer and Any Confirmer to Beneficiary) and 5.01 (Timely Notice of Dishonour) provide for the time an issuer has to honor or dishonor and include a safe-harbor of three business days after presentation. That three-day period begins on the business day following the business day of presentation. This standby text converts that three-day safe harbor period in ISP98 into a timing requirement for payment of a complying presentation. This standby text would supersede the ISP98 rule, and both would supersede the "reasonable time" provision in UCC § 5-108(b) (Issuer's Rights and Obligations).
]  [23:   Place and method of payment. If a standby does not state an exclusive place or method of payment, then an issuer may voluntarily follow the presenter’s request. See ISP98 Rule 5.08 (Cover Instructions/Transmittal Letter). Annexes A and B in this ISP98 Form 11.1 include a provision to be completed by the beneficiary to request payment by wire transfer. This provision requires that the beneficiary's demand for payment identify the beneficiary's bank and the beneficiary's account to be credited by that bank. (Under UCC § 4A-406 acceptance by the beneficiary's bank of a funds transfer for credit to the beneficiary's account satisfies the issuer's payment obligation.) See endnote 33 (Request for wire transfer to beneficiary's account), which notes that a request to pay an entity other than the beneficiary is an attempt to assign proceeds.

Including the method of payment in the text of a standby when issued may deter forged beneficiary demands, as well as avoid delays resulting from the issuer’s receipt of an inadequate request as to the method of payment. If payment by wire transfer is desired, the following standby text may be substituted (and completed before the standby is issued): “Payment shall be made by wire transfer to an account of Beneficiary as follows: [name, address, and routing number of Beneficiary’s bank, and name and number of Beneficiary’s account] or to such other bank account of Beneficiary as Beneficiary may duly request of Issuer”. If payment by check is desired, the following standby text may be substituted: “Payment shall be made by Issuer’s check payable to Beneficiary sent to Beneficiary’s above-stated address by nationally recognized overnight courier.”

If an assignment of proceeds is contemplated, one way to provide for it and to limit the issuer’s discretion to decline to acknowledge it would be to add to the standby text here: “or of Beneficiary’s assignee of proceeds identified in Beneficiary’s demand with the assignee’s name and address, the name and routing number of the assignee’s bank in the United States, and the name and number of the assignee’s account to be credited. Issuer shall acknowledge any such request for an assignment of proceeds, subject only to compliance with mandatory applicable law.” This additional standby text, with a corresponding addition in Annex A (and in any other form of assignable payment demand) would constitute the issuer’s advance acknowledgement of a possible future assignment of proceeds to an assignee adequately identified in a beneficiary's complying demand directing payment to the beneficiary's named assignee. Accordingly, the issuer (as well as the government beneficiary) might want to include a beneficiary statement that, e.g., the assignee will be using the standby proceeds for a purpose required or permitted by the underlying contract or regulation or will be holding proceeds as a trustee, custodian, or the like representing one or more third parties with government recognized claims against the applicant. See ISP98 Rule 6.08 (Conditions to Acknowledgement of Assignment of Proceeds), listing conditions that an issuer might consider before agreeing in advance to acknowledge an assignment of standby proceeds.

An issuer’s response to a beneficiary's request may be affected by regulatory requirements limiting wire transfers to a permissible financial institution for credit to a permissible account in a permissible country. No matter what a standby, demand form, or separate request for routing payment may state, applicable law, e.g., a court or government order, may block payment.

Issuers rarely undertake to send an advice of payment to beneficiaries. In the unusual case where beneficiaries lack access to reports that their requested wire transfers were received and credited by their banks, the following clause might be added: “A notice of such payment shall be sent to Beneficiary’s above-stated address.”
] 


ISP98
This Standby is issued subject to the International Standby Practices 1998 (ISP98) (International Chamber of Commerce Publication No. 590).[endnoteRef:24] [24:   Incorporation of ISP98; optional choice of law and forum. UCC § 5-116(c) (Choice of Law and Forum) provides that incorporated “rules of custom or practice” will govern an issuer's liability and will supersede conflicting UCC Article 5 provisions, except for the few that are non-variable under UCC § 5-103(c) (Scope). Neither ISP98, which postdates UCC Article 5, nor the standby text provided in this ISP98 Form 11.1, including endnotes, conflicts with any of the non-variable UCC provisions.

UCC § 5-116 expressly refers to the Uniform Customs and Practice for Documentary Credits ("UCP") as an example of incorporated practice rules. Before 1998 many domestic standbys were issued subject to a version of the UCP. Many government standbys are still issued subject to UCP500 or UCP600 because government agencies have been slow to update their forms, i.e., to recognize the superiority of UCP600 over UCP500 and of ISP98 over both UCP500 and UCP600 as applied to standbys. This ISP98 Form 11.1 could be adapted for standbys to be issued subject to UCP, with particular attention paid to the UCP's articles on force majeure closure and installment drawings and on the treatment of conflicting data in a presentation. This form could also be adapted for standbys to be issued without incorporating any published practice rules, with the effect of obligating a U.S. bank issuer to observe standard standby practice as well as the specific gap-filling provisions of UCC § 5-108 (Issuer’s Rights and Obligations) on compliance, preclusion, and non-documentary conditions. These endnotes do not further address adapting this form for U.S. government standbys issued subject to other practice rules or no practice rules.

This ISP98 Form 11.1 does not include a choice of law or forum clause, relying on UCC § 5-116(b) to apply UCC Article 5 as enacted in the state where the issuer is located. Many standbys issued by U.S. banks to U.S. beneficiaries are silent on applicable law and forum.

Those standbys issued by U.S. banks that do choose law typically restate UCC § 5-116, e.g.: "This standby is issued subject to ISP98 and, as to matters not covered by ISP98, is governed by the law of [name of the state where the issuer is located]." A common addition is: "and applicable federal law". There is no need to exclude any state's conflict-of-laws rules; UCC § 5-116(a) as enacted in every state makes the choice of law in a letter of credit absolutely enforceable.

If the standby also includes a forum clause, it typically refers to the same state as that chosen as applicable law, e.g.: "The courts located in [state] shall have exclusive jurisdiction over any action to enforce Issuer's obligations under this Standby." UCC § 5-116(e) as enacted in every state makes the choice of forum in a letter of credit absolutely enforceable.

A government beneficiary should consider not only its preferences but also the preferences of otherwise acceptable banks that may resist a choice-of-law or forum clause that chooses a state that has enacted a materially varied version of UCC Article 5 or that has problematic letter of credit case law. Some banks will refuse to issue standbys under such legal regimes, prejudicing applicants' abilities to obtain cost-effective standbys from the bank or banks with which they maintain credit lines and government beneficiaries’ abilities to obtain standbys from banks with operational expertise. Some banks will issue standbys subject to the law of one of only a few approved states.

Although state variations in the adoption of UCC Article 5 are relatively few and generally concern remedy issues, whenever UCC Article 5 in a particular state is at issue, consideration should be given to the possibility that there may be a relevant state variation in UCC Article 5. See endnote 38 (References to UCC Article 5). Material state variations of UCC Article 5 are noted in LC Rules & Laws.

A standby constitutes the obligations of its issuer. Accordingly, a choice-of-law or forum clause would not necessarily apply to the obligations of a nominated bank and particularly a confirmer, which, in the case of a U.S. bank confirmer would be treated as the issuer of a parallel independent undertaking from a state that may be different from the standby issuer's state.
] 


Issuer’s Charges and Fees
Issuer’s charges and fees for issuing, amending, or honoring this Standby are for Applicant’s account and shall not be deducted from any payment Issuer makes under this Standby. [Issuer undertakes to Beneficiary to pay the charges and fees of any bank nominated in this Standby to advise [and confirm] this Standby for acting on such nomination.][endnoteRef:25]  [25:   Charges and fees for issuance, advice, and confirmation. The obligations of an issuer (and confirmer) to honor a complying demand do not allow for deduction or delay unless the standby otherwise states or applicable law otherwise mandates. ISP98 Rule 8 (Reimbursement Obligations) obligates applicants to reimburse issuers and obligates issuers to reimburse nominated banks for their fees and charges; it imposes no such obligations on beneficiaries. Accordingly, this paragraph is included for comfort.

This ISP98 Form 11.1 does not authorize another person to advise, receive presentation, give value, or confirm. The optional sentence referring to the fees and charges of any such "nominated person" should be included only if the standby nominates another to act. See endnote 6 (Nomination) and ISP98 Rule 2.04 (Nomination).

 If a beneficiary uses an advising bank to undertake other functions, such as to monitor the standby for imminent expiry or to forward a presentation of documents, those other functions would not be covered by an issuer's undertaking to pay fees for advising the standby.
] 


[bookmark: _Ref251138259]Communications
Communications other than demands may be made to Issuer in the manner and at the place for presentation and also as follows: [addresses for mailed, couriered, telephone, telefax, or electronic communications]. Communications other than for notices of non-extension may be made to Beneficiary at Beneficiary’s above-stated address and also as follows: [addresses for mailed, couriered, telephone, telefax, or electronic communications].[endnoteRef:26] [26:   Communications. This optional clause is included because many bank issuers include in their standbys a standard provision on communications to them (and frequently with a reminder to use the issuer's standby reference number when communicating about the standby). A government beneficiary may wish to develop its own standard provision for communications from issuers to it.

This ISP98 Form 11.1 does not provide for automatic amendment upon notified change of addresses (telephone and electronic as well as physical office addresses, including attention party information). Changing the beneficiary's address may be facilitated by adding "or such other address as Beneficiary may specify in a written notice given to Issuer in the manner required to present a payment demand" or, more formally, by adding the following text and annex: “unless Beneficiary makes a demand in the form of Annex C (Demand for Change of Beneficiary's Address), completed as indicated and presented to Issuer, whereupon Beneficiary's address shall be automatically amended in accordance with Beneficiary's demand."

Annex C: Demand for Change of Beneficiary's Address

[INSERT DATE]

[name and address of Issuer or other addressee at place of presentation as stated in standby]

Re: Standby Letter of Credit No. [reference number], dated [date], issued by [Issuer’s name] (“Standby”).

The undersigned Beneficiary demands that its address for sending all communications related to the Standby be changed from [INSERT PRIOR ADDRESS] to [INSERT NEW ADDRESS], effective on the later of Issuer's receipt or [INSERT DATE].
	

[Beneficiary’s name]
								
							By its authorized officer:

							[INSERT ORIGINAL SIGNATURE]									[INSERT TYPED/PRINTED NAME AND TITLE]
_____________

No similar provision is needed for changes in the address of the issuer because ISP98 Rule 3.14(b) (Closure on a Business Day and Authorization of Another Reasonable Place for Presentation) provides a mechanism for the issuer automatically to indicate a change of the address to which presentation must be made, provided notice thereof is timely received by the beneficiary.
] 


						[Issuer’s name]


						____________________
						[Name of Authorized Signer]
						[Title of Authorized Signer]



[bookmark: _Toc251139843][bookmark: _Toc259451431]Annex A: Payment Demand

[date][endnoteRef:27] [27:   Demand issuance date. ISP98 Rule 4.16(b)(ii) (Demand for Payment) provides that a demand must contain an issuance date, and ISP98 Rule 4.06 (Date of Documents) provides that its issuance date may not be later than the date of its presentation.
] 


[name and address of Issuer or other addressee at place of presentation as stated in standby]

[bookmark: _Hlk210819093]Re: Standby Letter of Credit No. [reference number], dated [date], issued by [Issuer’s name] (“Standby”).[endnoteRef:28] [28:   Information to be inserted in annexed demand form before standby is issued. The information in bold type at the top of Annex A (addressee and standby identification) should appear in the demand form when the standby is issued and be consistent with the information in the text of the standby. See ISP98 Rules 3.01 (Complying Presentation under a Standby) and 3.03 (Identification of Standby), 3.04 (Where and to Whom Complying Presentation Made), and 3.06 (Complying Medium of Presentation). If these data fields are blank or if there is no annexed demand form, then the beneficiary should provide this information in any demand.
] 


The undersigned Beneficiary demands payment of USD [amount] under the Standby.
	
[bookmark: _Ref251138294]Beneficiary states[endnoteRef:29] that Applicant[endnoteRef:30] is obligated[endnoteRef:31] to pay to Beneficiary the amount demanded as provided in [the contract, regulation, or other document that identifies the underlying obligations to the government beneficiary].[endnoteRef:32] [29:   Beneficiary statements. Standbys commonly require presentation of beneficiary statements and commonly combine them with the required form of demand for payment. Words other than “states”, such as “certifies”, “represents”, “warrants”, “promises”, or a combination of those words, can also be used in the applicable government regulation or contract, in which case the required standby form should also use those words.

A standby that requires a statement from the beneficiary and specifies the precise wording is subject to ISP98 Rule 4.09(b) (Identical Wording and Quotation Marks). That rule applies ISP98 Rule 4.01 (Examination for Compliance) so as to excuse the beneficiary from having to reproduce apparent typographical errors and the like in the standby and to excuse apparent typographical errors and the like that may be included in the documents presented. Excusable errors are those apparent when the standby and the documents presented are "read in context", the context being an examination for compliance under ISP98 and not an examination of the underlying transaction.

If the standby does not specify the precise wording, then ISP98 Rule 4.09(a) should be consulted. It allows a presented demand to use any words that "appear to convey the same meaning". Flexibility may also be introduced by adding alternative wording to the annexed form of demand or otherwise generally indicating in the annexed form of demand how blank spaces may be completed.

If no flexibility whatsoever is desired (e.g., because the demand or statement must be delivered to a third person in a precisely specified form), then ISP98 Rule 4.09(c) should be consulted, with the understanding that it should be invoked rarely, that it requires use of the word "exact" or "identical" in the standby, and that its use may lead to unintended consequences for the issuer, applicant, or beneficiary.
]  [30:   “Applicant” as underlying obligor. This demand form uses “Applicant”, which is a defined term in the text of the standby, and assumes that the applicant and beneficiary are parties to the underlying agreement that establishes the obligations to be supported by the standby. If this defined word is omitted from this demand form (as it should be if the “Applicant” is not the counter party to the government beneficiary), the name of the party to the underlying transaction should be inserted here. See endnote 2 (Applicant).

The following text covering defined terms may be appropriately added: "This demand is made in accordance with the terms and conditions, including defined terms, of the Standby and ISP98."
]  [31:   Obligated/default. This beneficiary statement indicates that the applicant is “obligated to pay” the amount demanded, not that there is a “default”. A default statement is inapt where the amount demanded is payable on the date demanded without regard to the occurrence or continuance of a default or where “default” is not adequately defined in the underlying contract or regulation or where “default” may require that an action be taken that may be prohibited under laws triggered by the insolvency of the applicant or other party. This model demand form avoids use of and reliance on the word “default”.]  [32: 
  Identification of underlying obligations; use of proceeds. This demand form includes a reference, which could be general or specific, to the underlying obligations of the applicant to the government beneficiary as provided in the underlying contract or regulation. This approach is desirable for the reasons indicated in endnote 8 (Annexed form of payment demand). As is the case throughout this ISP98 Form 11.1, the government beneficiary is expected to draft model text for its model form with standard references to itself and its regulation, etc., and later to develop with the particular applicant the details for the particular contract to be supported by the standby.

This demand form does not include a beneficiary statement regarding use of any payment received from a drawing under the standby. See ISP98 Form 1 endnotes 31-33 on the optional "use of proceeds" text in Annex A of Form 1. Annex A (and B) of this ISP98 Form 11.1 could usefully add, after an adequate identification of the underlying obligations: “Beneficiary further states that the proceeds from this demand will be used to satisfy or secure the above-identified obligations and that Beneficiary will account to Applicant for any proceeds that are not so used.”
] 


[bookmark: _Ref251138303]Beneficiary requests that payment be made by wire transfer to an account of Beneficiary as follows: [name, address, and routing number of beneficiary’s bank, and name and number of beneficiary’s account].[endnoteRef:33] [33:   Request for wire transfer to beneficiary’s account. This term in the demand form implements the payment term in the standby. It may be unnecessary if the text of the standby includes satisfactory wire transfer information for payment to the beneficiary. See endnote 23 (Place and method of payment).

If the standby text provides for a possible assignment of proceeds to be made in the beneficiary’s demand (see endnotes 1 (Name and address of Applicant) and 23 (Place and method of payment)), then the annexed demand form could add, e.g.: “Alternatively, if this demand does not provide account information for Beneficiary, Beneficiary requests that payment be made to Beneficiary’s assignee of proceeds, as follows: [INSERT NAME AND ADDRESS OF BENEFICIARY’S ASSIGNEE] by wire transfer to an account of Beneficiary’s assignee of proceeds, as follows: [INSERT NAME, ADDRESS, AND ROUTING NUMBER OF ASSIGNEE’S BANK, AND NAME AND NUMBER OF ASSIGNEE’S ACCOUNT TO BE CREDITED BY ITS BANK].]” As noted in endnote 23, this added text could also include a beneficiary statement that, e.g., the assignee will be using the standby proceeds for a purpose required or permitted by the underlying contract or regulation or will be holding proceeds as a trustee, custodian, or the like representing one or more third parties with government recognized claims against the applicant. As also noted in endnote 23, an issuer's acknowledging or effecting an assignment of proceeds is subject to laws regulating money laundering, sanctions, and other matters that apply to issuers requested or required to effect payment to an assignee.
] 


[bookmark: _Ref251574060]							[Beneficiary’s name and address][endnoteRef:34] [34:   Signer authentication. This demand form requires the signer to indicate in the signature line that the demand and statement are made by the named beneficiary located at the address stated in the standby. Accordingly, the beneficiary's name and address should be stated in this demand form when the standby incorporating it is issued. If desired, the title(s) or names(s) of the beneficiary's permitted signers may also be specified in the demand form when the standby is issued.
] 

								

							By its authorized officer:


							____________________
[bookmark: Text8]							[Original Signature][endnoteRef:35]				 [35:   Original signature. Assuming that Annex A is to be presented as a paper document, when presented it should bear an original signature of an individual with the signer's printed name and officer title below. See ISP98 Rules 1.09(a) (Defined Terms (“Signature”)), 3.06(d) (Complying Medium of Presentation), and 4.07 (Required Signature on a Document).
] 

							[Name and Title]


[bookmark: _Toc251139844][bookmark: _Toc259451432]Annex B: Payment Demand after Notice of Non-extension[endnoteRef:36] [36:   Annex B endnotes. The endnotes for Annex B address only those few aspects that are unique to the Annex B form of demand. Otherwise, it is modeled on Annex A, the endnotes for which are not repeated.
] 


[date]

[name and address of Issuer or other addressee at place of presentation as stated in standby]

Re: Standby Letter of Credit No. [reference number], dated [date], issued by [Issuer’s name] (“Standby”).
 
The undersigned Beneficiary demands payment of USD [amount] under the Standby.

Beneficiary states that the Standby is set to expire fewer than [30] days from the date hereof because Issuer has given a notice of non-extension of the Standby[, no retraction of the non-extension notice or satisfactory replacement standby has been timely received,] [endnoteRef:37] and the amount demanded is required to secure the obligations of Applicant as provided in [the contract, regulation or other document that identifies the underlying obligations to the government beneficiary]. [37:   Retraction or replacement standby. The applicable government regulation or contract may permit the applicant to arrange for a timely retraction of the notice of non-extension or for a replacement standby. If the standby also permits retraction of a non-extension notice, as suggested in endnote 19 (Retraction of non-extension notice), the required beneficiary statement might add that no retraction of the non-extension notice and no permitted replacement standby (or other equivalent security) has been timely provided.
] 


Beneficiary requests that payment be made by wire transfer to an account of Beneficiary as follows: [name, address, and routing number of beneficiary’s bank, and name and number of beneficiary’s account].

[Beneficiary’s name and address]								
							By its authorized officer: 



							____________________
							[Original Signature]
							[Name and Title]



Annex C: Demand for Change of Beneficiary’s Address

[date]

[name and address of Issuer or other addressee at place of presentation as stated in standby]

Re: Standby Letter of Credit No. [reference number], dated [date], issued by [Issuer’s name] (“Standby”).
 
The undersigned Beneficiary demands that its address for sending all communications related to the Standby be changed from [insert prior address] to [insert new address], effective on the later of Issuer's receipt or [date].

							[Beneficiary’s name and address]

							By its authorized officer:


							____________________
							[Original Signature]
							[Name and Title]





[Before a standby is issued, all text in [bold] in any annex as well as in the body of the standby should be completed as indicated, and optional text in [italics] should be included or deleted (or redrafted). Text in [ALL CAPITALS UNDERLINED] should be completed as indicated when the beneficiary prepares a demand for presentation.]


****************************
* Copyright © 2014 by the Institute of International Banking Law & Practice, Inc., www.iiblp.org (“IIBLP”). Unlimited permission is hereby granted to copy and use this ISP98 form, including endnotes, for all purposes except publication for a charge to a purchaser or subscriber.

General Comments on ISP98 Form 11.1

Many government agencies require or permit standby letters of credit to be issued in their favor to support a variety of underlying obligations. Many do so under statutes, regulations, contracts, or guidelines that indicate who may issue a standby in favor of the government and what the standby should provide, typically by requiring that the standby be substantially in the form of a standby text set out in the government's regulation or contract. The general comments and endnotes to this ISP98 Form 11.1 refer to such standbys as a "government standby" and to such sources of government standby requirements as a government “regulation” or "contract".

Government regulations and contracts typically require that a standby be either issued or confirmed by a bank acceptable to the government and include the required form of standby and confirmation. Confirmation is a parallel independent undertaking to honor. The IIBLP intends to develop a model government confirmation form based on the acceptability to the government beneficiary of the confirmer (rather than the acceptability of the standby issuer). The IIBLP also intends to develop a model text for use in a government regulation, contract, or cover letter to applicants providing for an acceptable standby or confirmation in favor of the government.

This ISP98 Form 11.1, including its extensive endnotes, is intended to help a government beneficiary develop new standby forms or improve and update existing forms and to incorporate those forms into regulations and underlying contracts. This form should promote clarity and efficiency for all concerned and be reasonably acceptable to applicants and issuers, as well as protect the interests of government beneficiaries. The endnotes explain the text of the form and provide alternative and additional standby wording. They also explain why some wording commonly found in standbys has been omitted as unnecessary or undesirable.
This form incorporates ISP98, the only practice rules developed specifically for standby letters of credit. ISP98 was produced by an Institute of International Banking Law and Practice ("IIBLP") working group, endorsed and published by the International Chamber of Commerce ("ICC") as ICC Publication No. 590, and also endorsed by the United Nations Commission on International Trade Law. See http://www.uncitral.org/pdf/english/texts_endorsed/ISP98_e.pdf. This form is based on ISP98 Forms 1 (Model Standby Incorporating Annexed Form of Payment Demand with Statement) and 2 (Model Standby Providing for Extension and Incorporating Annexed Form of Payment Demand with Alternative Non-Extension Statement), the first two of many standby forms that are now freely available on the IIBLP website at http://www.iiblp.org under ISP Forms. This ISP98 Form 11.1 focuses on drafting issues that are of particular interest to government beneficiaries and to issuers and applicants for government standbys.

This form includes terms that ISP98 indicates should be included in a standby, and it restates other ISP98 rules for the avoidance of doubt, e.g., it recites that the standby is irrevocable and independent. It focuses on standbys that are issued from the United States and therefore governed by the applicable state version of the Uniform Commercial Code, Article 5–Letters of Credit ("UCC Article 5" or " UCC § 5-101" et seq)[endnoteRef:38] and affected by applicable bank regulations such as the Office of the Comptroller of the Currency ("OCC") regulation 12 C.F.R. § 7.1016 (Independent undertakings to pay against documents).[endnoteRef:39] See LC Rules & Laws: Critical Texts (IIBLP), which reproduces 12 C.F.R. § 7.1016, as well as UCC Article 5 and the Official Comments to it (with a listing of the dates of each state's enactment and of significant state variations) and ISP98 and certain ISP98 Forms. [38:   References to UCC Article 5. All references in these endnotes to UCC Article 5 are to the official text of Article 5 which was substantially revised in 1995 and promulgated by the Uniform Law Commissioners and the American Law Institute. Although all states and the District of Columbia have enacted a substantially identical version of UCC Article 5, some state enactments have re-numbered or re-lettered its sections and some have omitted or altered particular subsections. Where the law of a particular state is at issue, the version enacted in that state should be consulted before relying on the section cited in these endnotes. See http://topics.law.cornell.edu/wex/table_ucc.]  [39:   Banking Regulations. The U.S. Office of the Comptroller of the Currency (“OCC”) is an independent bureau of the U.S. Department of the Treasury established in 1863. It regulates and supervises national banks and Federal savings associations to ensure that they operate in a safe and sound manner and in compliance with all applicable laws.
Over the years, the OCC has issued extensive rulings on bank letters of credit. In 1996, after the 1995 revision of UCC Article 5, the OCC promulgated a comprehensive version of its interpretive ruling, which was designated as 12 C.F.R. § 7.1016, replacing earlier versions in the Code of Federal Regulations dating back to 1971. 12 C.F.R. § 7.1016 has been further amended several times to expressly recognize developments in practice rules, including ISP98.
Although not imposing requirements on the enforceability of a letter of credit, through 12 C.F.R. § 7.1016 the OCC has imposed safety and soundness standards for letters of credit. The regulation indicates that its scope applies to all independent undertakings, focusing on their documentary character and requiring that they be definite, limited in amount and duration, and that the issuer or confirmer be able to be reimbursed. It also addresses undertakings to honor by delivering an item of value, automatic extensions, undertakings for a bank’s own account, requisite operational expertise, and documentation.
While 12 C.F.R. § 7.1016 is by its terms applicable only to national banks, its principles frequently appear in rules applied to financial institutions chartered under different authority. For example, under 12 C.F.R. § 28.13, a Federal branch or agency of a foreign bank is generally subject to the same regulations as if it were a national bank. Federal and state savings associations are subject to the OCC’s regulation 12 C.F.R. § 160.120 and the Federal Deposit Insurance Corporation’s regulation 12 C.F.R. § 390.267, respectively, both of which essentially track 12 C.F.R. § 7.1016.

Bank issued standby letters of credit are thus subject to regulatory restraints that have evolved to assure the safety and soundness of the banking system. Banking regulations are likely to evolve to address and sometimes prohibit or limit practices that are becoming or have become unsound. In developing requirements for standby letters of credit, government agencies should take bank regulatory restraints into account and avoid standby requirements that bank regulators might consider unsafe or unsound for bank issuers.] 


This form is intended to be self-contained, and, absent special circumstances, useable without extended reference to the text of ISP98 or to other ISP98 Forms or their endnotes or to UCC Article 5. This form incorporates annexed forms of payment demand which provide maximum clarity as to what the beneficiary must present to the issuer in order to obtain payment under the standby. It assumes that a government beneficiary starting with this form as a model will redraft this form before approving it for general use and that its approved form will allow for some variation as well as insertion of details when a particular standby is issued.

This form is intended to satisfy requirements in U.S. banking regulations as well as letter of credit law and practice as to what constitutes an "independent" undertaking. It also takes into account the OCC's safety and soundness considerations in 12 C.F.R. § 7.1016(b)(3) that an issuing bank "should possess operational expertise that is commensurate with the sophistication of its independent undertaking activities." In light of the differences in standby expertise among bank issuers and the likelihood that regulation of standbys will continue to evolve, this form has been developed to permit government agencies as beneficiaries to allow for standbys to be issued by credit-worthy banks that may lack the experienced operations' capabilities of the major bank letter of credit issuers.

Because many government standbys support underlying obligations that are expected to run for more than one year, this form includes standby text providing for automatic one-year extensions. The duration, as well as amount, of bank exposure under a standby providing for automatic extensions raises bank safety and soundness issues, and therefore the extent of operations' expertise required of any particular bank. Uncertainty as to the duration of a standby is one of several safety and soundness concerns with many existing government standby forms. Another such concern is with non-documentary conditions, which undercut the independence of a standby and introduce uncertainty in the interpretation of its requirements. See endnote 5 (Independence) on standby text recognizing, e.g., a beneficiary's "assigns" without specifying the documents to be presented to evidence the status of a claimed assignee.

Although this form is for use with ISP98 in the United States under UCC Article 5, it could be readily adapted for other uses, e.g., as a model ISP98 government standby or demand guarantee form for use in other countries. See endnote 24 (Incorporation of ISP98; optional choice of law and forum).

This ISP98 Form 11.1 is published for educational purposes and not as legal or professional advice. Potential users should consult with their own advisers in the drafting or use of a standby letter of credit. ISP98 and letter of credit educational and training materials, including The Official Commentary on the International Standby Practices containing official interpretations of ISP98 and LC Rules & Laws: Critical Texts, are available from IIBLP at www.iiblp.org.

[IIBLP as of 5 November 2014]



1

Copyright 2010 Institute of International Banking Law & Practice, Inc. This Model Form may be reproduced and distributed provided that it is done without change or charge and that this copyright notice is reproduced in full together with the following statement:

These forms supplement the International Standby Practices (ISP98) which is available from the Institute of International Banking Law & Practice, Inc. at www.iiblp.org. Interpretative, educational, and training materials are available from the Institute including The Official Commentary on the International Standby Practices (2nd Edition 2011) which contains official interpretations by the Council on International Standby Practices.
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1.   Name and address of beneficiary
2.   Applicant
3.   Date and place of issuance
4.   Irrevocability
5.   Independence
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25. Charges and fees for issuance, advice, and confirmation
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27. Demand issuance date
28. Information to be inserted in annexed demand form before standby is issued
29. Beneficiary statements
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31. Obligated/default
32. Identification of underlying obligations; use of proceeds
33. Request for wire transfer to beneficiary’s account
34. Signer authentication
35. Original signature
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37. Retraction or replacement standby
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39. Banking regulations


