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2022 Americas Standby & Guarantee Forum
Program

Host Sponsor: Hogan Lovells
390 Madison Ave., New York, NY

Virtually via Zoom

Tuesday, 18 October

8:30 – 9:00 Registration & Check-In

9:00 – 9:20 Welcome and Introducing Yourselves
Michael BYRNE (IIBLP)

9:20 – 9:30 Welcome from Our Host
Rick MARTINEZ (Hogan Lovells)

9:30 – 10:30 Hot Topics
• New capital requirements impacting standbys & demand guarantees
• The Utility of Commercial Standbys
• PRC Judicial Interpretation of Independent Guarantees & Right of Recourse
• ISDGP
• Standing Up for Standbys
• ISP Model Forms: How are they being used?

Moderator: Kristine SIEBEL (Ret’d, SocGen)
Panelists: Frank PETRASSI (JPMorgan); Mike AVIDON (Moses & Singer); Rick
MARTINEZ (Hogan Lovells); SOH Chee Seng (ABS)

10:30 – 11:00 Coffee & Networking Break

11:00 – 12:00 Pivotal Cases Impacting Practice
• BNP Paribas, Singapore Br. v. Natixis, New York Br. (Setoff; assignment of

LC proceeds)
• Ping An Bank v. Huishang Bank (ISP98 standby and PRC Independent

Guarantee Provisions’ deference to practice rules)
• Windsor Township v. Tompkins (missing original of LC or amendment)
• Project Stewart (impossibility to populate SWIFT MT Field as LC specified)
• Audi Bank (Advance payment guarantee: independent or not)
• Shanghai Shipyard (Accessory vs. Independent Guarantee)
• ARSS – SIPS v. Union of India (injunction of payment of performance

guarantee)
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Moderator: Carter KLEIN (Jenner & Block)
Banker Commenter: Kristine SIEBEL (Ret’d, SocGen)
Panelists: Mike AVIDON (Moses & Singer); Paul RODER (Moses & Singer);
Rebecca FRUCHTMAN (Mayer Brown); Frank FORTES (TD Bank)

12:00 – 12:30 SWIFT MT Update & The Future of Trade Messaging
How will SWIFT’s evolving strategy impact guarantees and standbys? Core
initiatives shaping these products will be addressed, including trade-based APIs.
Report on the trade community’s adaptation to SR 2021 and changes to MT 760s.

Presenter: Nicholas SCHOOVAERTS (SWIFT)

12:30 – 1:30 Lunch Break

1:30 – 2:15 Looking Out for the Interests of Applicants and Beneficiaries
What do applicants and beneficiaries want and need from standbys and guarantees?
Stepping in the shoes of non-bank parties, panelists will also address safety &
soundness considerations.

Moderator: Frank PETRASSI (JPMorgan)
Panelists: Paul RODER (Moses & Singer); Arshad SIDDIQUI (Handelsbanken);
Monika SANDBERG (GISI)

2:15 – 3:00 Digitalisation of Standbys & Guarantees
• Presentation of Scanned Documents via Email Attachment
• A More Promising Option for Blockchain

Moderator: SOH Chee Seng (ABS)
Panelists: Frank PETRASSI (JPMorgan); Dennis NOAH (IIBLP); Fabian
GUEVARA (JPMorgan); Dennis McCLELLAN (Lloyds)

3:00 – 3:30 Coffee & Networking Break

3:30 – 4:10 Counteracting Counter Undertaking Confusion
The use of counter standbys and guarantees can be advantageous to parties involved,
but can be a great source of frustration and peril for some. Too often, local and
counter undertakings are misnamed or misaligned which can distort the nature of the
transaction and introduce uncertainties. In this discussion, panelists will confront
common problems and offer possible remedies.

Moderator: Kristine SIEBEL (Ret’d, SocGen)
Panelists: Frank FORTES (TD Bank); Fabian GUEVARA (JPMorgan); Dennis
McCLELLAN (Lloyds)
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4:10 – 4:50 Traps & Challenges in Standby & Guarantee Practice
• Confirmation and Sanctions
• Force Majeure: Are Prevented from Acting or Performing?
• When is a Guarantee “Issued”?

Moderator: Mike AVIDON (Moses & Singer)
Panelists: Rebecca FRUCHTMAN (Mayer Brown); Dennis NOAH (IIBLP)

4:50 – 5:00 Summary of Critical Issues, Raffle Draw, and Closing
Remarks



2022 STANDBY & GUARANTEE FORUM AND LC LAW SUMMIT – AMERICAS

8

2022 Americas LC Law Summit
Program

Host Sponsor: S&P Global
55 Water St., New York, NY

Virtually via Zoom

Wednesday, 19 October

8:30 – 9:00 Registration & Check-In

9:00 – 9:20 Welcome and Introducing Yourselves
Remarks: Michael BYRNE (IIBLP)

9:20 – 9:30 LC Lawyer of the Year: Michael AVIDON, Moses & Singer

9:30 – 10:30 Legal Views from the Top
• Implications of Sanctions on LC Practice
• What’s New in Digital Trade?

o Previewing the New US UCC Article 12 for Controllable Electronic Records
o Legislative Updates - UNCITRAL MLETR, UK Electronic Trade

Document Act
o Digital Demands on LCs and SBLCs
o URDTT’s First Year Report Card

• Supply Chain Challenges – What’s the Impact on Trade Finance?
• ESG Requirements and Reputational Considerations
• LSTA’s Syndicated Revolving Credit Agreement: How is It Being Used?
• ISP98 Model Forms: Are They Being Used? How Widely?
• Using UCP600 for Standby Letters of Credit
• URDG 758 – Increasing Use in the U.S.
• Expedited LCs: Are We Ready for Simplified CLCs? Are Traders Moving to

Open Account or Collections?  Burden on Applicants for Fraud.

Moderator: Lorna STRONG (HSBC)
Panelists: Mike AVIDON (Moses & Singer); Carter KLEIN (Jenner & Block);
SOH Chee Seng (ABS); Rick MARTINEZ (Hogan Lovells)

11:30 – 11:00 Coffee & Networking Break

11:00 – 12:00 Pre-Honor Cases – Dishonor, Fraud, and Repudiation
Kuliarchar Sea Foods (Cox’s Bazar) Ltd. v. Soleil Chartered Bank, 2022 NY
Slip Op 50691 (Alleged wrongful dishonor of LC demand; opinion deals with
discovery disputes, i.e. motion to strike and others)
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Vanpoy Corp., S.R.L. v. Soleil Chartered Bank, 2022 WL 1086345 (App. Div., 1st
Dept, April 12, 2022) (Court affirmed a grant of summary judgment on a breach of
contract claim against bank for not paying an LC)

Eurobank Ergasias S.A. v. Bombardier Inc. (Quebec Court of Appeal, 7 June
2022), (Wrongful dishonor of demand on Letter of Guarantee; Counter-Guarantee
issued by respondent)

Preble-Rish Haiti, SA v. Republic of Haiti, Court of Appeals, 5th Circuit 2022
(Failure to obtain agreed on LC to support fuel contracts; reversing trial court’s
finding that Republic of Haiti expressly waived sovereign immunity regarding
attachment of prejudgment interest)

UPS Supply Chain Solutions, Inc. v. Directed Electronics, Inc., No. 2:20-cv-
10305-ODW (RAOx), slip op. (C.D. Cal. Aug. 9, 2022) (LC issued by US bank
regarding transaction in Korea; demand dishonored as air waybill allegedly non-
conforming; judicial notice of Korean judicial proceedings/orders)

MashreqBank PSC, New York Branch v. Indian Overseas Bank, 2022 NY Slip
Op 30704(U) (Alleged wrongful dishonor on UCP600 LC; separate proceedings in
India; motion to dismiss action denied)

Malayan Banking Berhad v. Punjab National Bank [Malaysia], (breach of
reimbursement agreement under negotiable UCP600 LC)

Moderator: Carter KLEIN (Jenner & Block)
Overseer: Mike AVIDON (Moses & Singer)
Panelists: Paul RODER (Moses & Singer); Rebecca FRUCHTMAN (Mayer
Brown); Marc LEMIEUX (Lemieux Business Law); SOH Chee Seng (ABS);
Hanno ERWES (HSBC); Todd SCHMID (HSBC)

12:00 – 12:30 ICC Briefs and Opinions
• Rules & Standards: What’s Broken & Can It be Fixed?
• TA Briefings on Non-Documentary Conditions, “Without Delay”,

Discrepancy Rates, and Lost Documents
• Recent ICC Opinions of Consequence

Panelists: Frank PETRASSI (JPMorgan); Kristine SIEBEL (Ret’d, SocGen)

12:30 – 1:30 Lunch Break

1:30 – 2:00 Sanctions Litigation: “to confirm or not to confirm”
The world of sanctions is anything but straightforward. Lawyers and practitioners
have to consider not just the wording of the sanction, but also how regulators will
interpret certain activity as compliant or not and how the courts decide on a particular
situation. Sometimes regulators take a position that does not align with the legal view
of a transaction and sometimes a court case of the past can still be relevant. This
panel will take up these and other layers of complexity surrounding sanctions.

Panelists: Lorna STRONG (HSBC)
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2:00 – 3:00 Post-Honor Cases – Recoveries Realized for Issuer,
Applicant, or Beneficiary?
In Re GenOn Mid-Atlantic Development, LLC, Court of Appeals, 5th Circuit 2022
(Original action brought in NY District Court; transferred to Texas Bankruptcy
Court; after losing in both actions, Natixis appealed to 5th Circuit challenging
jurisdiction and other rulings; Affirmed in all respects)

KEB Hana Bank cases [Korea] (three decisions on extend or pay requests as valid
demands for payment)

Lockwood v. Oliver, No. 8:20-cv-1990-JLB-TGW, slip op. (M.D. Fla. May, 13,
2022) (Advanced Fee Scam re Standby LC)

Calderon v. United States, Dist. Court, D. Connecticut 2022 (Related to criminal
law case re forged B/Ls and USDA import/export program; Pro se Calderon
seeking habeas corpus relief to vacate sentencing)

Moderator: Carter KLEIN (Jenner & Block)
Overseer: Mike AVIDON (Moses & Singer)
Panelists: Paul RODER (Moses & Singer); Rebecca FRUCHTMAN (Mayer
Brown); SOH Chee Seng (ABS); Hanno ERWES (HSBC); Todd SCHMID (HSBC)

3:00 – 3:30 Coffee & Networking Break

3:30 – 4:10 Real Estate Standbys
· Thor 680 Madison Ave. LLC v. Qatar Luxury Group S.P.C., 2022 WL 836890

(SDNY March 21, 2022) (Real estate lease backed by USD 12 million LC)

Moderator: Mike AVIDON (Moses & Singer)
Panelists: Nahum PALEFSKI (Moses & Singer); Manuel FISHMAN (Buchalter);
Kristine SIEBEL (Ret’d, SocGen)

4:10 – 4:50 Government-Mandated LC Forms
Mandated forms have often foisted on issuers and applicants a “take-it-or-leave-it”
false choice. What’s gotten better, what’s still unworkable, and what options may be
available to cope with mandated forms? This panel will attempt to address and
educate on troubling wording in LC forms.

Moderator: Frank PETRASSI (JPMorgan)
Panelists: Paul RODER (Moses & Singer); Rick MARTINEZ (Hogan Lovells)

4:50 – 5:00 Summary of Critical Issues, Raffle Draw, and Closing
Remarks
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The economic climate has heightened both the risks and rewards 
involved in banking transactions. Finding the optimal deal structure and 
terms has never been so important. 
 
Whether dealing with a new financing, refinancing options, or a 
restructuring, Hogan Lovells delivers a unique 360-degree view in these 
financings, having represented every significant participant in the market. 
Our more than 140 banking and finance lawyers positioned around the 
world function as an integrated team to anticipate our clients’ needs  
and those of the transaction and to ensure that all matters we work on  
benefit from the firm’s deep industry sector knowledge and experience.  
 
Our clients, which range from corporates and private equity sponsors  
to lending institutions that include banks, funds, development finance 
institutions (DFIs), multilateral and bilateral institutions, export credit 
agencies (ECAs), and insurance companies, turn to us for advice on 
innovative lending transactions, supply chain finance, bank products, 
including letters of credit and negotiable instruments, deal structures, 
and on all types of secured transactions. Our core Banking practice areas 
include trade and commodity finance, receivable purchases, asset-based 
lending (ABL), asset finance, agency finance, funds lending, leveraged 
and acquisition finance, project finance, real estate finance, syndicated 
lending, and Islamic finance. 
  
Our firm is consistently recognized for having a prominent global 
Structured Trade and Receivables Finance practice. We are experienced 
in all phases of ABL and receivables-based transactions and handle 
complex domestic and cross-border structured trade and commodity 
financings covering all major asset classes across the full range of major 
product types, including borrowing base financings, pre-export finance 
and limited recourse prepayment structures. 
 
With pragmatic and commercial advice, we drive transactions from start 
to close. At every stage of the transaction, from term sheet through 
closing, we provide our clients with a depth of knowledge to successfully 
achieve their commercial goals. 
 
For more information about Hogan Lovells, please visit  
www.hoganlovells.com.  

Areas of focus of our 
Banking practice 
• Asset-based lending (ABL) 
• Borrowing base finance 
• Export (ECA-backed) finance 
• Factoring  
• Letters of credit 
• Prepayment finance 
• Pre-export finance 
• Receivables financing 
• Risk participations 
• Syndicated Lending 
• Trade finance 
• Dispute resolution 
• Restructuring 
• Securitizations 
 
 

 

The team's strengths are their  
knowledge of the trade industry, 
their level of expertise – both  
legal and industry-related – 
efficiency and being client-focused. 
They are also result and  
time-oriented in their approach, 
with an easiness of communication 
and smooth execution.  
 

Chambers Commodities:  
Trade Finance  



Maritime and  
Trade Capabilities 
for Trade Finance  
& Compliance
Regulation covering Trade Finance continues to grow, from the latest OFAC 
advisory notices on North Korean illicit shipping practices to new guidelines 
on identifying and managing red flags from the Wolfsberg Group, Financial 
Action Task Force and the Monetary Authority of Singapore.

Understanding the levels of risk associated with any trade begins with the 
customer on-boarding process and the financing details and counterparties 
involved. There is also the detail of the trade; what commodity is being 
shipped, the destination of the shipment, the price of the commodity and its 
volume, tracking its journey in real-time and ensuring that documentation 
surrounding the transaction meets agreed standards. 

IHS Markit is uniquely placed to help financial institutions uncover red flags 

through the use of rich datasets. Discover our unique product solutions 

that support all areas across the trade compliance workflow. 

Know your customer (KYC) 
Who is your customer and what are their business activities? 
The ability to perform client due diligence on public and private 
entity information including corporate registration details, high-
risk countries and industry assessments, financial information, 
company hierarchy and ownership is a major component in the 
validation process.

Document processing with OCR technology 
Manage the extraction of key data fields from trade documents  
The ability to digitise paper files used in documentary credits 
and other trade finance products is a core enhancement on the 
path to a more efficient trade finance operation, minimising 
the time and effort taken to detach and screen content against 
various sanction watch-lists. 



Vessel identification and  
sanctions screening 
Who is the owner and operator  
of the vessel identified in the  
transportation document? 
Vessels are often the subject of sanctions  
and it is important that checks by trade 
finance teams can reference all vessels 
and their owners who are associated with 
sanctioned activity. A ‘Seven Levels of 
Ownership’ is employed to determine if the 
vessels are connected with a sanctioned 
group or party on the OFAC, UN or EU 
watch-lists. 

Vessel tracking – real-time  
and historical  
Where is the vessel going, where has it 
been, and has it engaged in any suspicious 
activity in high-risk locations? 
AIS vessel tracking technology allows 
customers to monitor the vessel on its  
current journey and also pinpoint its  
previous voyages as a means to identify 
any sanctioned port calls. Furthermore, 
the implementation of this technology also 
highlights activity by the vessel in terms of 
ship-to-ship cargo transfers or ‘going dark’. 

Commodity classification & pricing 
What is the true cost of the goods 
being transported? 
All tradable commodities are assigned to 
their relevant Harmonised System (HS) 
code with a corresponding value and unit 
price assisting with the analysis of the true 
costs of traded goods. Our Global Trade 
Statistics uses official import and export 
statistics from sources around the world 
and compiles this into a comprehensive 
database of merchandise trade covering 
200 countries.

Import and export statistics 
How to identify if the shipment of  
goods makes economic sense 
With an extensive trade database 
providing insights into the movement 
of goods around the world, a direct line 
of sight is available highlighting what a 
country exports and imports. Through the 
use of such an extensive dataset, trade 
finance practitioners can determine if a 
transportation document stating that 
coal is being shipped and discharged at 
Richards Bay, South Africa makes sound, 
economic sense. 

Dual-use goods screening 
Can the commodity be used for both 
civilian and military purposes? 
The identification of an item as dual-use 
is difficult. Trying to determine if resin 
yarn or rubbing alcohol is used in the 
production process of a military item 
poses a challenge. To help in this process  
a multi-level mapping of commodity 
names and codes facilitates the search for 
a dual-use item on the European Union 
428/2009 dual-use document. 

Copyright © 2019 IHS Markit. All Rights Reserved 336902305-0419-MT

About IHS Markit
IHS Markit (Nasdaq: INFO) is a world leader in critical information, analytics and solutions for the 
major industries and markets that drive economies worldwide. The company delivers next-generation 
information, analytics and solutions to customers in business, finance and government, improving 
their operational efficiency and providing deep insights that lead to well-informed, confident decisions. 
IHS Markit has more than 50,000 key business and government customers, including 80 percent of the 
Fortune Global 500 and the world’s leading financial institutions. Headquartered in London, IHS Markit 
is committed to sustainable, profitable growth.

To find out more about Maritime & 
Trade solutions from IHS Markit visit  
ihsmarkit.com/maritime_trade

CUSTOMER CARE

NORTH AND SOUTH AMERICA

T   +1 800 447 2273 
+1 303 858 6187 (Outside US/Canada)

EUROPE, MIDDLE EAST AND AFRICA

T  +44 1344 328 300

ASIA PACIFIC

T  +604 291 3600

E  CustomerCare@ihsmarkit.com
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2022 STANDBY FORUM & LC LAW SUMMIT
PANELIST AND SPEAKER BIOGRAPHIES

Panelist and speaker participation subject to change.
No endorsements of any sort by organizations are made or implied.

Michael Evan AVIDON is a partner in Moses & Singer LLP, a New York
City law firm, where he co-chairs the Banking and Finance Practice Group.
He is widely recognized for his knowledge of letters of credit and secured
transactions and has been listed in The Best Lawyers in America® and Law
& Politics’ “New York Super Lawyers.”  Mike’s practice emphasizes secured
and unsecured lending transactions, letter of credit transactions, supply chain
finance, and letter of credit litigation.  His letter of credit work involves standby,
direct pay and commercial letters of credit as well as demand guarantees and
bank payment obligations.  His clients include money center banks (often acting
as administrative agent for a syndicate of lenders) and other financial institutions.

Mike’s many contributions to the law and practice rules include participating in
the revision of UCC Article 5 on Letters of Credit and the preparation of the 1998 International Standby
Practices (ISP98), serving on the Council on International Standby Practices, serving on the American Bar
Association/U.S.C.I.B. Task Force whose 1990 report led to the UCC Article 5 revision, serving as a
member of the International Chamber of Commerce’s Bank Payment Obligation (BPO) Consultative Group
that helped prepare the 2013 ICC Uniform Rules for BPOs (URBPO), and participating in drafting Rules of
Arbitration for the International Center for Letter of Credit Arbitration, Inc. He is also a charter member of
the Editorial Advisory Board of Documentary Credit World (and, previously, of Letter of Credit Update).

Mike writes and speaks frequently on finance and letter of credit-related topics, and actively participates in
bar associations and trade groups.  Mike was elected a Fellow of the American College of Commercial
Finance Lawyers.  He Co-Chairs the Letters of Credit Subcommittee of the Uniform Commercial Code
Committee of the American Bar Association and is a past Chair of the Subcommittee on Letters of Credit
of the New York State Bar Association’s Banking Law Committee.  Mike earned his J.D., with honors,
from Columbia University School of Law and received his B.A., summa cum laude, from Brooklyn College.

Hanno ERWES is Global Head of CSTF Legal, HSBC’s Commodity and
Structured Trade Finance business, and global lead lawyer for the bank’s
Portfolio Management and Distribution division (PMD). He advises on all
products specific to the commodities sector, from traditional working capital
financing to structured trade solutions. As part of his PMD practice, he supports
the business on asset distribution and other portfolio management solutions.

Prior to his current position, Hanno advised the bank’s Global Banking division
on banking and finance matters as well as liquidity and cash management
products.
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Hanno’s private practice background is in international asset finance. He studied law at Humboldt University
of Berlin, the University of Bologna and received an LL.M. from Bristol University. Hanno is qualified as a
solicitor in England and Wales and as a lawyer in Germany.

Manuel FISHMAN is the northern California chair of the Buchalter law
firm real estate practice group and focuses his practice on representing real
estate developers and owners in the acquisition, sale, and  leasing of commercial
properties. Mr. Fishman also represents clients in equity structuring for, and
the acquisition of, value add properties, including the formation of single purpose
entities and joint ventures, and acquisition financing. He is a shareholder of the
firm and resident in San Francisco.

In addition, Mr. Fishman acts as outside general counsel to start-ups that seek
to leverage some part of commercial real estate into a tech application, and
helps guide these companies in their efficient use of legal time and expertise in
various subject matters, from employment and IP to enterprise contracts and
web site privacy policies.

Frank FORTES is the Senior Trade Finance Expert at the Toronto-Dominion
Bank. Frank holds a Master’s Degree in International Business Law and has
over 15 years of Trade Finance expertise acquired during his tenure in France
and Canada within the HSBC group and various Canadian Financial Institutions.
Frank is also an ICC DOCDEX expert.

Rebecca FRUCHTMAN is counsel in Mayer Brown’s Chicago office and a
member of the Banking & Finance practice. Her practice focuses on the global
trade finance space, including supply chain finance, open account, letters of
credit, structured letters of credit and risk-distributed trade transactions, and
asset-based financing transactions—both domestic and cross-border.

Prior to joining Mayer Brown, Rebecca served as general counsel to Bank of
America’s Business Capital line of business (US Central Region) on asset-
based lending matters and as counsel to Bank of America’s Global Transaction
Services Global Trade and Supply Chain Line of Business (2012 to 2017) where
Rebecca worked extensively with the business on all facets of traditional Trade
and Supply Chain Finance products including in respect of regulatory issues
and risk-mitigation strategies impacting those products.
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Rebecca has spoken routinely on letter of credit topics at the annual International Banking Law & Practice
conferences and actively participates in the global banking association BAFT IFSA – particularly in respect
of trade digitization and supply chain finance accounting issues – having spoken at BAFT conferences and
participated in BAFT working groups, most notably in respect of efforts to amend the Federal E-Sign Act to
enable electronic drafts and bills of exchange.  Most recently, Rebecca has been voted Vice-Chair of the
BAFT Supply Chain Finance Committee.

Rebecca co-authored the in-depth Mayer Brown client alert on the UN Convention for the Assignment of
Receivables in International Trade published in May 2020, and moderated a panel on the Convention in
November 2020 as part of the Mayer Brown Global Receivables and Supply Chain Finance webinar series.
That panel included a representative from UNICITRAL and other of the principal architects and proponents
of the Convention.

Fabián GUEVARA is Assistant General Counsel in the Corporate and
Investment Bank at JPMorgan in New York.  His practice is in lending and
global trade finance, covering primarily all of Latin America.  He has experience
in secured and unsecured financing transactions, including import and export
loan agreements, letter of credit facilities, draft discounting facilities, payment
undertaking discounting and supply chain finance.  Before joining JPMorgan in
2012, Fabián was an attorney with Holland & Knight LLP, Thacher Proffitt &
Wood LLP and Moses & Singer LLP, where he represented US and
international companies and banks and other financial institutions.  Fabián is a
graduate of Cornell Law School (J.D., 2003), where he was Editor of the
Cornell Law Review, and Oberlin College (B.A., 1988).  He is admitted to
practice law in New York.

Carter KLEIN is of counsel at Jenner & Block LLP where he has practiced
for over the past 45 years in the areas of financial services, Uniform Commercial
Code, credit enhancements and commercial law.  He is co-author of Thomson/
West Uniform Laws Annotated – Uniform Commercial Code Forms and
Materials; Thomson/West Illinois Practice – Uniform Commercial Code Forms
Annotated; and West’s Illinois Code Comments. He co-authors the annual
payments law survey for the Business Lawyer.  He is past Chair of the ABA’s
UCC Payments Subcommittee and past Chair of the ABA’s UCC Letter of
Credit Subcommittee; he is past chair or co-chair of the following committees
of Chicago Bar Association: Commercial and Financial Transactions;
International Law; and Consumer Credit. He is an editorial advisor for
Documentary Credit World; is a member of the American College of
Commercial Finance Lawyers; and is a liaison for the Business Law Section
of the American Bar Association to the Permanent Editorial Board of the
Uniform Commercial Code. His contact info is:  312-923-2950 or cklein@jenner.com.
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Marc LEMIEUX is an experienced banking, payment and finance lawyer.
After spending most of his career in two national law firms, in 2015, Marc
founded a law practice dedicated to users and providers of financial services.
His clients include banks, money service businesses, payment service providers,
fintechs, reporting entities under the Proceeds of Crime (Money Laundering)
and Terrorist Financing Act, commercial borrowers and lenders, and importers
and exporters.

His expertise includes the operation of bank accounts and e-wallets, payment
instruments, payment systems, economic sanctions and the detection and
deterrence of financial crime, international trade finance, secured and unsecured
commercial credit, hedging contracts, consumer credit and the protection of
consumers of financial services.

Marc acts for clients in connection with regulatory compliance matters, commercial contracts and business
transactions, as well as litigation and dispute resolution. He is called to the Quebec Bar as well as the Law
Society of Ontario. Marc is an adjunct professor at McGill University’s Faculty of Law, where he teaches
banking, payment and credit law. He also acts as mediator and arbitrator of disputes among industry
participants.

Rick MARTINEZ is a partner at Hogan Lovells in New York. He represents
lenders and borrowers in complex cross-border finance transactions. Clients
seek Rick’s guidance on cutting-edge matters and engage him in one-of-a
kind assignments. His practice covers a broad spectrum of contexts, including
project finance, acquisition finance, asset based lending, and general working
capital facilities, as well as trade, commodity and supply chain finance by
means of letters of credit, pre-export credit facilities, and the purchase and
sale of trade receivables. Most of these transactions have involved leveraged
borrowers and thus have benefited from some form of credit support, whether
in the form of a guarantee, letter of credit, derivative, a security interest in
pledged property, or additional sponsor or parent company support.

Rick has significant experience advising on doing business in emerging markets.
He has closed transactions involving every major Asian and Latin American country, as well as several
African jurisdictions, over the course of his career spanning more than 20 years. He was recently ranked
Band 1 for Projects: Agency Financing – USA – Nationwide by Chambers & Partners USA, noting his
experience with the financing of energy projects for agency lenders in Asia and South America.

Rick commenced his career in the New York office of an international law firm, where he handled capital
market transactions and acquisition financings for multinational corporations and financial institutions active
in Latin America. Furthermore, Rick is a former Senior Vice President and Associate General Counsel of
Citibank NA, where he was one of two in-house attorneys responsible for the bank’s trade finance products
in North and South America.

In 1992, Rick proudly served as a speechwriter and translator for Costa Rican President and Nobel Peace
Prize recipient Oscar Arias.
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Dennis L. NOAH earned a B.S. in Business Administration from the
University of Missouri and graduate business degrees from Webster University
St. Louis and Southern Methodist University. He is a retired senior international
banking officer and was employed by three different banks on two continents
during his 39-year career. He is an Associate of the Institute of International
Banking Law & Practice and  member of the Editorial Board of the
Documentary Credit World (DCW).

Noah was employed (1997-2013) as an adjunct professor of international
business and management at Towson University. He was an adjunct post-
graduate instructor at George Washington University, Elliott School for
International Affairs. He has lectured at the U.S Department of State Foreign
Service Institute where he was formally recognized as a Trade Finance Expert.

He was the Chairman of the U.S. Council on International Banking; the Treasurer of the National Association
of Councils on International Banking; and the Chairman of the Mid-America Council on International Banking,
Inc. Noah chaired the UCC Article 5 Revision on Letters of Credit Task Force of the U.S. Council on
International Banking, Inc. and received their Outstanding Leadership Award for his efforts. Noah is a
former member of the District Export Council who served four terms by appointment of the U.S. Secretary
of Commerce. He gave testimony in the Maryland, Pennsylvania and District of Columbia Legislatures for
their successful adoption of Revised UCC Article 5. He is a former chair of the Americas Council on
International Trade & Letter of Credit Law.

He has been a speaker at the Annual Survey on Letter Credit Law & Practice, Annual Letter of Credit Law
Review, UCP600 and ISP98 seminars, American Institute of Banking, American Management Association,
American Bar Association, World Trade Center Institute, International Financial Services Association, World
Trade Club, U.S. Commercial Services, Office of Foreign Assets Control and various other organizations.
Noah has provided expert testimony and consultation on letter of credit and trade finance litigation for more
than 30 years. During his career he traveled to 38 countries including Cuba under a U.S. Treasury license.
Noah was the first U.S. banker to visit Cuba in over 50 years under an invitation of the Cuban Central Bank
sanctioned by the U.S. government. Noah has been married to his wife Susan since 1970. They have one
married son who is a middle school math teacher.

Nahum PALEFSKI is a Partner in Moses Singer’s Real Estate practice group.
His practice includes commercial real estate leasing transactions, representing
both landlords and tenants for a variety of property usages including office,
warehouse, retail space, restaurants and medical facilities.

Nahum also represents building owners, developers and purchasers in connection
with the negotiation and finalization of purchase and sale transactions involving
residential and commercial property.  His experience further covers secured
borrowing, including mortgage, construction and mezzanine financing.  In
addition to commercial transactions, Nahum represents individuals and
corporations in residential purchases and sales including co-ops and
condominiums in New York City.
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Fiore (Frank) PETRASSI is a Vice President and Global Product Manager
for Standby Letters of Credit and Letters of Guarantee with JPMorgan Chase
Bank, N.A. Prior to joining JPM, Frank was in various trade operations roles
with Harris Trust and Savings Bank and Bank of Montreal (US). Frank is a
long standing member of the BAFT National Standby Letter of Credit and
Trade Finance Committees and was BAFT North Central Standby Letter of
Credit Committee Chair from 2006-2009, member of the BAFT Automatic
Extension Sub-Committee and was the Co-chair of the IIBLP Government
Mandated Letters of Credit Committee.

Paul RODER is a partner in the Banking and Finance Practice Group of
Moses & Singer LLP, a New York City law firm. He represents money center
banks and other financial institutions, both foreign and domestic, in a variety of
financing transactions, including secured and unsecured lending and letter of
credit transactions. Paul’s clients often serve as lead agents and arrangers in
syndicated credit facilities and he advises them in all aspects of such transactions,
including the structuring, negotiating, and documenting thereof. Paul also is
actively involved in his group’s letter of credit and trade finance practice. He
has significant experience in negotiating and documenting secured and
unsecured letter of credit facilities, on both a syndicated or bilateral, and
committed or uncommitted, basis. These facilities involve standby, direct pay
and commercial letters credit along with demand guarantees. His work also
involves the preparation of letter of credit-related forms, such as reimbursement

agreements and letter of credit templates, and accounts receivable purchase agreements and other supply
chain finance documentation. Paul earned his J.D., cum laude, from Syracuse University College of Law
and his B.A., magna cum laude, from Syracuse University. He joined the firm in 1999 as an associate and
became a partner in the firm’s Banking and Finance Practice Group in 2007.

Monika SANDBERG brings over 25 years of experience in US and
international treasury, cash management, trade finance operations, project
financing, and corporate finance. She is widely recognized by Boards, executive
peers and thought leaders for comprehensive expertise in the field of corporate
treasury operations. She has lived and worked in Europe, Southeast Asia and
the United States.

In early 2022, she joined Global Infrastructure Solutions Inc as Managing
Director and Group Treasurer. Prior to joining GISI, Monika was Senior Vice
President and Treasurer for Skanska USA Inc, and spent 25 years in various
positions within Skanska.

Monika has a Master of Science degree in Business Administration/Finance
from the University of Stockholm and is a Board Member of the Swedish-
American Chamber of Commerce in New York. She is also member of Leadership of Influence for Successful
Business Women network and European Women on Boards. She is also certified in Corporate Sustainability.
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Global Infrastructure Solutions Inc. is a family of companies serving the built and social environments. The
company preserves brand legacies, optimize synergies between partner companies, embrace employee
ownership, and invest together for the long-term. The company serves through three platforms: Construction
Services, Engineering and Consulting Services, and Global Impact and Sustainability Services. GISI is US
based enterprise operating in 90 countries, has 9,000 employees and executes 7,000 projects through its
partner companies.

Todd SCHMID serves as Senior Legal Counsel at HSBC in New York,
where he advises the bank’s Global Trade & Receivables Finance (GTRF)
business on supply chain finance, commodity trade finance, standby and
commercial letters of credit, and other core trade solutions. Todd regularly
advises on the bank’s sustainability and digitization initiatives for trade finance.
Todd is also Co-Head of HSBC’s U.S. Pro Bono Program, where he manages
the U.S. legal team’s efforts to support survivors of human trafficking and
not-for-profits focused on environmental and racial justice.

Fluent in Spanish and Brazilian Portuguese, Todd has maintained an ongoing
professional and personal interest in Latin America. Prior to joining HSBC
in 2017, Todd worked for international law firms with a focus on cross-
border financial transactions.

Todd holds a J.D. from the University of Illinois College of Law, where he served on the editorial board
of the University of Illinois Law Review. He completed additional studies at the Fundação Getulio
Vargas in São Paulo, Brazil, and conducted research as a Fulbright Fellow in Asunción, Paraguay.

Nicolas SCHOOVAERTS is a senior business & standards consultant at
SWIFT with 8 years of experience delivering projects and trainings to financial
institutions and corporations to improve their business processes with the use
of messaging (MT or ISO 20022) and more recently APIs. His areas of
expertise are payments, corporate actions, and trade finance.
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Arshad H. SIDDIQUI is Head of Trade Finance at Handelsbanken, New
York Branch. His banking experience spans from east to west with over 47
years of association with Middle Eastern, American, and European banks.
Arshad has served the New York banking market since the late 70s. His final
words on sticky technical issues in the trade finance world have always been
well-received by customers and colleagues alike. Arshad was mentored from
a very young age by his father, late Khadim H. Siddiqui, who had been CEO of
a major Pakistani Bank, a renowned banking icon from the Middle East, and
decorated with the highest banking awards in his country.

Kristine SIEBEL has just retired from Societe Generale after 45 years in
the Trade Services field, specifically Standby Letters of Credit. She was a
Vice President and Standby Corporate team leader at SG. Previously she
was a Senior Credit Officer at Royal Bank of Canada responsible for their
Captive Insurance business. Prior to joining RBC, Ms. Siebel was an
Assistant Vice President and Standby Risk Officer at JPMorgan Chase
Bank in New York where she began at their predecessor bank,
Manufacturers Hanover Trust Co. She has extensive experience in both the
issuance and the risk aspects of Standby LCs.

Ms. Siebel has been a member of the BAFT North American Standby/
Guarantee Committee since its inception in 1994 and was Chair for more
than 10 years before stepping down from that position on her retirement.
She was also co-chair of their Workshop Committee. Over the years she has chaired a number of workshops
for BAFT and done numerous presentations on Standbys. She was instrumental in the drafting and publishing
of the BAFT Guidance Paper for Automatic Extensions produced in 2019. In 2020, Ms. Siebel was named
as a BAFT Ambassador of the year. Ms. Siebel remains on the Committee as an Honorary member on her
retirement.
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SOH Chee Seng is Non-Exclusive Technical Consultant on Trade Finance
Issues for the Association of Banks in Singapore and some international banks
in Asia Pacific. He has more than 25 years experience in trade finance
operations with local and foreign banks in Singapore and Malaysia. He served
as a member of the UCP600 Drafting Group commissioned by the ICC Banking
Commission to revise UCP500. He served as a member of the task force on
international standard banking practice for documentary credits. Dr. Soh is
also a member of the Panel of Experts, International Chambers of Commerce
(ICC) Rules for Documentary Credit Dispute Resolution Expertise (DOCDEX).

Dr Soh has been invited by a number of financial institutions and bankers
associations in South East Asia to conduct workshops on international trade

finance, risks in trade finance, ISBP, UCP, ISP98 and Incoterms 2010. He received his Bachelor of Commerce
degree with first class honours major in Economics from Nanyang University, Singapore, in 1973.

He received his PhD in Law from the China University of Political Science and Law in 2011. Dr Soh is also
co-author of UCP600: AN ANALYTICAL COMMENTARY with Late Prof. James E. Byrne.

Lorna STRONG  is lead global counsel for HSBC Global Trade and
Receivables Finance (GTRF), a business that facilitates over USD740 billion
of trade annually with access to 90 per cent of all global trade flows.  She
provides legal advice and risk management to the business and senior executives;
playing a lead role in shaping HSBC’s contribution to current regulatory and
policy debates on trade finance. As Deputy General Counsel, she manages
HSBC legal counsel in over 50 jurisdictions, advising on areas as diverse as
digital transformation, blockchain technologies, international disputes, and ESG
financing. Most recently she has advised on disruptions to international trade
due to COVID-19 and economic sanctions. As a member of the ICC
(International Chamber of Commerce), Lorna drafted industry guidance papers
dealing with the risk of force majeure, as well as mitigation of economic sanction
risk.
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IN MEMORIAM: VINCENT M. MAULELLA, THE IRREPRESSIBLE ONEIN MEMORIAM: VINCENT M. MAULELLA, THE IRREPRESSIBLE ONEIN MEMORIAM: VINCENT M. MAULELLA, THE IRREPRESSIBLE ONEIN MEMORIAM: VINCENT M. MAULELLA, THE IRREPRESSIBLE ONEIN MEMORIAM: VINCENT M. MAULELLA, THE IRREPRESSIBLE ONE

Vincent M. Maulella, longtime banker, U.S.
Army veteran, and father of four, passed away
on 25 June 2022 at age 79. Vin was buried with
military honors on 14 July at the Florida
National Cemetery in Bushnell, Florida.  

During his distinguished career which
spanned over five decades, Vin specialized in
operations, risk, and project management of
businesses dedicated to facilitating and financing
international trade. In years spent at Chase
Manhattan Bank (now known as JPMorgan) and
its predecessor banks beginning with
Manufacturers Hanover, Vin was involved in the
revision of US UCC Article 5 (Letters of Credit),
the formulation of the UN Convention on Independent Guarantees and Standby Letters of
Credit, and the drafting of the International Standby Practices (ISP98). In 1995, he was elected
Chair of the USCIB (now known as BAFT).

“I first met Vin in the early 1980s when I joined the Letter of Credit Committee of the Council
on International Banking and the workshops we were presenting”, said Don Smith, retired LC
banker and consultant. “Then, as always, Vin was a friendly person, seeking out attendees he did
not know and introducing himself and putting them at ease. Vin was so respected and loved by
the thousands of people he met around the world and deeply so by those who knew him in the
United States.”

Following his retirement from Chase Manhattan Bank in 2000, Vin worked independently as a
consultant and through a number of organizations active in a policy role for letters of credit and
related trade matters. He deepened his collaboration with the Institute of International Banking
Law & Practice as the organization’s Associate Director and as a Contributing Editor for
Documentary Credit World. A regular speaker and panelist at numerous IIBLP programs and events
held within and outside the US, Vin was instrumental in the expansion of the Annual Survey of
Letter of Credit Law & Practice conference to venues in Asia and the Middle East in the early
2000s. With Soh Chee Seng and Alexander Zelenov, Vin was a co-author of the monumental
treatise, UCP600: AN ANALYTICAL COMMENTARY, written by Professor James E. Byrne.

“I first met Vin at the early USCIB and ABA Task Force meetings to review UCC Article 5”,
said IIBLP CEO Michael Byrne. “I was about 12 years old at the time, but Vin sought me out,
introduced himself, and was a friendly and engaging grown up to the youngest person in the
room by far. I saw Vin many times after that, as he and my father collaborated on a number of
projects and events globally. As a grown up and a professional, I travelled the world with Vin. He

UPDAUPDAUPDAUPDAUPDATESTESTESTESTES
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was always excited to see old friends and meet new ones. His energy and enthusiasm was
second to none, and his generosity was unmatched. Vin lived a full life, was loved by his family,
friends and colleagues, and is missed by all. Recently in Singapore at an event he joined us for
many times, we held a moment of silence and he was honoured by all. Thank you for all that you
did for the LC community.”

“I have known Vin since the Annual LC Survey started in Singapore many years ago”, said Soh
Chee Seng, Technical Consultant for the Association of Banks in Singapore. “He was such a nice
person to work with. He has shared his knowledge in trade finance matters and contributed to
the trade banking industry in the region especially in Singapore. Vin, we all in Singapore miss
you deeply.”

“Vin’s practical knowledge of how letters of credit can and should work was tremendous.
Combined with his energetic and engaging personality, Vin was treasured by LC specialists
worldwide for his style and substance when sharing his vast insights”, said DCW Executive
Editor Christopher Byrnes who paid final respects to Vin at his burial on behalf of the LC
community.

“Vin had been a very good friend and a wise mentor. I first met him with Jim Byrne in July
2001 in Singapore”, said Khalil Matar of Alinma Bank, Saudi Arabia. “I was captivated by his
knowledge, style, and immediately discovered how humane and friendly he was. It was a
pleasure meeting him last in Tampa in 2015.”

Retired LC banker and consultant Dennis Noah said: “I have known Vinnie for many, many
years. I loved his zany sense of humor and how he used it to make his points was priceless. He
made such a huge contribution to the industry and personally with everyone he met. He will be
missed but his contributions and personality will live in all our hearts.”

Prior to his banking career, Vin honorably served his country in the US Army from 1965 to
1968. For his service in Vietnam, Vin was awarded the Bronze Star for Meritorious Achievement
in Ground Operations
Against Hostile Forces, the
Army Commendation
Medal for Meritorious
Achievement in Vietnam,
and the Bronze Star With
Valor for Heroism in
Ground Combat in
Vietnam. The Army
Commendation Medal was
also bestowed on Captain
Vincent Maulella, Military
Intelligence US Army, for
Meritorious Service.

UPDAUPDAUPDAUPDAUPDATESTESTESTESTES
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Vin married Alexis Maulella in 1986 and had
two daughters, Cassandra Gagnon and Nicole
Maulella. He had two daughters from a
previous marriage, Andrea Maulella and Joan
Maulella. Vin had six grandchildren. In 2008, Vin
and Alexis retired to The Villages (Florida) and
enjoyed life to the fullest.

“He is such a nice and professional person”,
said Chinese lawyer Saibo Jin. “I am very proud
and happy that he and his wife Alexis had a
chance to visit and stay with us in Beijing,
China.”

“I was lucky to share with the irrepressible
one whenever we got together in New York,
starting out when he became an officer of the
USCIB”, said Dr. Boris Kozolchyk of the
Kozolchyk National Law Center in Arizona,
who recalled his early impression of Vin circa
1985. “Frank Sauter had just retired from
Citibank and I told him that I had met another
international banker who seemed to talk his
same path, and told him so. [Frank’s] reply after
having read some of Vinnie’s opinions was, ‘I
have already heard about him, and I think he is going to be our best LC banker’. How right he
was. I will be toasting Vinnie and his dear family with my wife Billie. Farewell, my dear friend
Vinnie, and as usual, thank you ever so much for keeping me informed and being such a good
friend.”

Vin and Alexis Maulella on their April 2022 cruise.

For a sampling of Vin’s writing and insights through the years,
click on the following titles:

“Revisiting the Origins and Reasons for Discrepancy Fees”
by Vincent Maulella (2014)

“Should Reference to Standbys Remain in UCP?”
A DC-PRO Interview with Vincent Maulella (2004)

“Can U.S. Banks Issue Guarantees?”
by Vincent Maulella (2002)

UPDAUPDAUPDAUPDAUPDATESTESTESTESTES

https://cdn.shopify.com/s/files/1/0668/1811/files/VM_--_Discrepancy_Fees.pdf?v=1662035576
https://cdn.shopify.com/s/files/1/0668/1811/files/VM_--_2004_Interview.pdf?v=1662035574
https://cdn.shopify.com/s/files/1/0668/1811/files/VM_--_US_Banks_Guarantees.pdf?v=1662035574
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MICHAEL EVMICHAEL EVMICHAEL EVMICHAEL EVMICHAEL EVAN AVIDON NAMED 2022 LETTER OF CREDIT LAAN AVIDON NAMED 2022 LETTER OF CREDIT LAAN AVIDON NAMED 2022 LETTER OF CREDIT LAAN AVIDON NAMED 2022 LETTER OF CREDIT LAAN AVIDON NAMED 2022 LETTER OF CREDIT LAWYER OF THE YEARWYER OF THE YEARWYER OF THE YEARWYER OF THE YEARWYER OF THE YEAR

The Institute of International Banking Law & Practice (IIBLP) has named Moses & Singer
LLP Partner Michael Evan Avidon as its 2022 Letter of Credit Lawyer of the Year.

Avidon will be recognized at IIBLP’s 2022 Online Annual LC
Survey Conference – West (18-19 May) and formally honored at
the organization’s in-person LC Law Summit, 19 October 2022,
in New York City.

“Having known Mike for 25 years, there is no doubt that he
is a pivotal figure in the letter of credit field,” said IIBLP CEO
Michael P. Byrne. “Mike’s contributions to the field beginning
with the ABA/USCIB Task Force to study the revision of UCC
Article 5, to his work on the UCP, his continued contributions to
ISP98, his time Chairing and Co-Chairing the ABA LC
Subcommittee, his time driving best practices for LSTA, and
somewhere in there, he managed to also be lead counsel on
many of the major LC cases that have and continue to shape
practice to this day. Mike is an amazing person, and deserving
of this honor.”

As Co-Chair of Moses & Singer’s Banking & Finance Practice
Group and throughout his career, Avidon has applied his wide-ranging expertise to handle
complex matters involving commercial and standby letters of credit as well as demand
guarantees.

“We are immensely proud of Mike’s contributions to trade finance and letter of credit practice
and to our firm. Throughout his 38 years at Moses & Singer, Mike has demonstrated a
commitment to excellence in his field,” said Moses & Singer LLP Partner Paul M. Roder, who has
worked with Avidon for 23 years at the firm. “Mike’s colleagues and clients alike rightly view
him as the “go-to” source for all aspects of trade finance and letter of credit transactions and
disputes. He is also a highly respected leader at our firm and has acted as a mentor to countless
young lawyers. One could not wish for a better lawyer, a better partner, or a better friend than
Mike Avidon.”

A frequent writer and speaker on letters of credit and other finance-related topics, Avidon
actively participates in bar associations and trade groups. Elected a Fellow of the prestigious
American College of Commercial Finance Lawyers, Avidon is also a past Co-Chair of the Letters
of Credit Subcommittee of the UCC Committee of the American Bar Association and is a past
Chair of the Subcommittee on Letters of Credit of the New York State Bar Association’s Banking
Law Committee.

UPDAUPDAUPDAUPDAUPDATESTESTESTESTES
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Recalling Avidon’s impactful work in the effort to revise US Uniform Commercial Code (UCC)
Article 5, Jim Barnes of Baker McKenzie told DCW: “Shortly after UCC Article 5 was revised in
1995, the reporter for UCC5 revision and I spoke at a meeting of law professors interested in
international commercial law, and we then wrote law review articles about what and who
influenced the ultimate revision of U.S. letter of credit law. Professor (James) White recounted
the efforts of the USCIB (now BAFT) to advocate for (a/k/a “worship”) the UCP. I recounted the
history of LC law/practice reform as then completed (UCC5, UCP500, and UN Convention) and
about to start (ISP98) and as to who influenced UCC5, I named names. Michael Avidon was one
of those named names with multiple mentions.” [See “Internationalization of Revised UCC Article
5 (Letters of Credit)”, 16 NORTHWESTERN JOURNAL OF INTERNATIONAL LAW & BUSINESS 215 (1995), notes
8, 10, and 17.]

“At the time, he was the youngest of the lawyers mentioned. Mike worked on LC law reform
at the crucial time in the 90s when UCC Article 5 was revised and beyond for UCC [Article] 9
revision affecting LC proceeds as collateral, ISP98 annotated standby forms, and UCP600. He
received a terrific education on LC law and practice and has grown it and shared it with LC
lawyers and bankers in publications and programs too numerous to count.  And he is still going
and greatly appreciated and admired by me and my LC contemporaries”, added Barnes.

On a regular basis since its founding in 1987, the IIBLP has recognized distinguished industry
professionals around the world their outstanding contributions to the field of letter of credit law
and practice. Past honorees have included Jim Barnes (USA); Professor E. Peter Ellinger
(Singapore); Carter Klein (USA); and Lorna STRONG (Canada).

The Institute of International Banking Law & Practice (www.iiblp.org) is a leading force in the
letter of credit world and trade based financial crime compliance space, bringing together
bankers, lawyers, regulators, academics, and corporate users in educational events and
collaborative research initiatives designed to advance trade finance law and practice globally.

UPDAUPDAUPDAUPDAUPDATESTESTESTESTES
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2022 STANDBY FORUM & LC LAW SUMMIT
LINKS TO FULL TEXT OF CASES

ARSS – SIPS v. Union of India [India]
(injunction of payment of performance guarantee)

Audi Bank [France]
(Advance payment guarantee: independent or not)

BNP Paribas, Singapore Br. v. Natixis, New York Br. Docket No. Index No. 651764/2020,
2022 NY Slip Op 30679(U) (S. Ct, NY County, March 2, 2022) [USA]
(Setoff; assignment of LC proceeds)

Calderon v. United States [USA]
(Related to criminal law case re forged B/Ls and USDA import/export program;
Pro se Calderon seeking habeas corpus relief to vacate sentencing)

Eurobank Ergasias S.A. v. Bombardier Inc. (Quebec Court of Appeal, 7 June 2022) [Canada]
(Wrongful dishonor of demand on Guarantee; Counter-Guarantee issued by respondent)

In Re GenOn Mid-Atlantic Development, LLC, Court of Appeals, 5th Circuit 2022 [USA]
(Original action brought in NY District Court; transferred to Texas Bankruptcy Court; after losing
in both actions, Natixis appealed to 5th Circuit challenging jurisdiction and other rulings;
Affirmed in all respects)

KEB Hana Bank cases [Korea]
(three decisions on extend or pay requests as valid demands for payment)

Kuliarchar Sea Foods (Cox’s Bazar) Ltd. v. Soleil Chartered Bank, 2022 NY Slip Op 50691 [USA]
(Alleged wrongful dishonor of LC demand; opinion deals with discovery disputes, i.e. motion to
strike and others)

Lockwood v. Oliver, No. 8:20-cv-1990-JLB-TGW, slip op. (M.D. Fla. May, 13, 2022) [USA]
(Advanced Fee Scam re Standby LC)

Malayan Banking Berhad v. Punjab National Bank [Malaysia]
(breach of reimbursement agreement under negotiable UCP600 LC)

MashreqBank PSC, New York Branch v. Indian Overseas Bank, Index No. 656179/2020, 2022 NY Slip Op
30704(U) (S. Crt., NY County, March 1, 2022) [USA]
(Alleged wrongful dishonor on UCP600 LC; separate proceedings in India; motion to dismiss
action denied)

https://indiankanoon.org/doc/31461056/
https://scholar.google.com/scholar_case?case=14474697325902084030&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&pos=1&folt=kw
https://scholar.google.com/scholar_case?case=11267241306639402610&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&pos=0&folt=kw
https://www.italaw.com/sites/default/files/case-documents/italaw170678.pdf
https://scholar.google.com/scholar_case?case=3949052685219895515&q=In+Re+GenOn+Mid-Atlantic+Development,+LLC&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2731899719941479898&q=Kuliarchar+Sea+Foods+(Cox%E2%80%99s+Bazar)+Ltd.+v.+Soleil+Chartered+Bank,&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=7548806662144889217&q=Lockwood+v.+Oliver+1990&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=17457590615020280600&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&pos=0&folt=kw
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Ping An Bank v. Huishang Bank
(ISP98 standby and PRC Independent Guarantee Provisions’ deference to practice rules)

Project Stewart LLC v. JPMorgan Chase Bank Case No. 2:21-cv-00381-RAJ.(W.D. Wash. March 31, 2022)
[USA]

(impossibility to populate SWIFT MT Field as LC specified)

Preble-Rish Haiti, SA v. Republic of Haiti No. 22-20021 (5th Cir. July 14, 2022) [USA]
(Failure to obtain agreed on LC to support fuel contracts; reversing trial court’s finding that
Republic of Haiti expressly waived sovereign immunity regarding attachment of prejudgment
interest)

Shanghai Shipyard v. Reignwood Int’l Investment (Group) Co. [England]
(Accessory vs. Independent Guarantee)

Thor 680 Madison Ave. LLC v. Qatar Luxury Group S.P.C., 2022 WL 836890 (SDNY March 21, 2022) [USA]
(Real estate lease backed by USD 12 million LC)

UPS Supply Chain Solutions, Inc. v. Directed Electronics, Inc., No. 2:20-cv-10305-ODW (RAOx), slip op.
(C.D. Cal. Aug. 9, 2022) [USA]
(LC issued by US bank regarding transaction in Korea; demand dishonored as air waybill allegedly
non-conforming; judicial notice of Korean judicial proceedings/orders)

Vanpoy Corp., S.R.L. v. Soleil Chartered Bank 2022 NY Slip Op 02381, Case No. 2021-02094 (N.Y. App.
Div. April 12, 2022) [USA]
(Court affirmed a grant of summary judgment on a breach of contract claim against bank for not
paying an LC)

Windsor Township v. Tompkins [USA]
(missing original of LC or amendment)

LINKS TO OTHER INFORMATIONAL RESOURCES

• ISP98 Model Forms
IIBLP website:
https://iiblp.org/pages/isp-forms

• URDTT (text of rules)
ICC document, 1 October 2021:
Uniform Rules for Digital Trade Transactions (URDTT) Version 1.0 | ICC Knowledge 2 Go -
International Chamber of Commerce (iccwbo.org)

https://scholar.google.com/scholar_case?case=10256926301996135001&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&pos=0&folt=kw
https://scholar.google.com/scholar_case?case=15144251195401768126&q=Preble-Rish+Haiti,+SA+v.+Republic+of+Haiti,&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2021/1147.html&query=(Shanghai)+AND+(Shipyard)+AND+(Co)+AND+(Ltd)+AND+(v)+AND+(Reignwood)+AND+(International)+AND+(Investment)
https://scholar.google.com/scholar_case?case=9730629986307841133&q=Thor+680+Madison+Ave.+LLC+v.+Qatar+Luxury+Group+S.P.C.,&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=17744665613149050331&q=UPS+Supply+Chain+Solutions,+Inc.+v.+Directed+Electronics,+Inc.&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://2go.iccwbo.org/explore-our-products/uniform-rules-for-digital-trade-transactions-urdtt-version-1.html
https://iiblp.org/pages/isp-forms
https://scholar.google.com/scholar_case?case=3459015578276312997&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&pos=0&folt=kw
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1. Jurisdiction over Foreign Bank LC Issuer.  An Indian bank moved to dismiss a complaint 
against it for its nonpayment of a negotiable letter of credit to the bank holding and resending the 
draw documents.  The Indian bank argued lack of jurisdiction, forum nonconveniens, and the 
pendency of a prior pending action in India between the applicant and the beneficiary.  The Indian 
bank issued a letter of credit nominating Mashreqbank, a New York domiciliary, as the negotiating 
bank, naming Wells Fargo, another New York domiciliary, as reimbursing bank, and providing 
that reimbursement would take place in New York. The court held that where the transaction at 
issue calls for payment in New York and the agreement is breached, a sufficient nexus exists 
between the transaction and New York to exercise jurisdiction under its long-arm statute.  
Defendant's use of a correspondent bank account in New York, and agreement to reimburse 
plaintiff in New York through that account, were sufficient to satisfy the minimum contacts inquiry.  
Any burden on the Indian bank defendant of litigating this action in New York was obviated by 
"modern communication and transportation." Based on those considerations, the court concluded 
that New York has a sufficient interest in ensuring the functioning of its banking system and New 
York will provide plaintiff with convenient and effective relief.  Based on the LC independence 
principle, the court rejected the argument that it should not accept the case due to the prior 
pending action in India between the beneficiary and the applicant.  MASHREQBANK PSC, NEW 
YORK BRANCH, v. INDIAN OVERSEAS BANK, Index No. 656179/2020, 2022 NY Slip Op 
30704(U) (S. Crt., NY County, March 1, 2022). 

2. Jurisdiction over Domestic Bank LC Issuer.  A Turkish company (Metal Yapi) as applicant and 
subcontractor to Project Stewart LLC caused SBLCs to be issued by JPMorgan Chase Bank to 
Project Stewart as advance payment security for prepayments made to Metal Yapi in Turkey for 
its services to be provided for a major real estate development in Seattle.  JPM’s $4,102,299 
SBLC was issued from its NY office.  It called for Project Stewart to submit a draw certificate and 
a copy of a SWIFT MT 103 proving payment of the $4,102,299 advance to an account held with 
Turkiye Garanti Bankasi A.S., Topkapi Ticari Branch.  When the beneficiary became concerned 
about Metal Yapi’s ability to perform, Project Stewart as beneficiary of the JPM SBLC submitted 
draw requests on the JPM standby.  The draws were refused because JPM stated they did not 
show the necessary MT 103 information and the amount shown transferred to Turkey was 
incorrect.  The beneficiary sued JPM for wrongful dishonor in Seattle.  JPM filed a motion to 
dismiss for lack of jurisdiction.  The beneficiary argued that JPM had numerous branches, 
employees, and projects in the Seattle area, including the project for which the JPM LCs were 
issued to support.  The court granted the motion to dismiss under the rule that issuers of LC’s are 
not normally subject to jurisdiction in the beneficiary’s U.S. state of residence and that the SBLC 
was issued from a different state.  The court distinguished the case Zionsbancorp v. JPMorgan 
Chase Bank, N.A., No. 3:20-CV-2048-AJB-JLB, 2021 WL 3406641 (S.D. Cal. Aug. 3, 2021) on 
the ground that the Zionsbancorp case involved significant contacts by JPM from its offices in the 
jurisdiction of the beneficiary over the terms and decisions concerning the LC and the transaction 
involved in that case. Specifically, the Stewart court stated:    

“Based on the current record, Plaintiff has not established that JPMC purposefully availed 
itself of the benefits or protections of Washington law, or that its claim is related to JPMC's 
activities within Washington. The letters of credit were not issued in Washington, and they 
required Plaintiff, as the beneficiary, to submit draw presentments to JPMC's offices in 



Tampa, Florida. . . . All correspondence from JPMC concerning Plaintiff's presentments came 
from JPMC's offices in Chicago, Illinois. . . . Plaintiff's principal place of business and the 
letter's relation to a Seattle development project appear to be the only connections to 
Washington. Plaintiff does not allege that any of JPMC's communications originated from its 
offices in Washington, or that Plaintiff corresponded with JPMC prior to JPMC's issuance of 
LC#1 or LC#2. Similarly, Plaintiff does not allege that JPMC engaged in any activity in 
Washington in relation to LC#1 or LC#2. That LC#1 and LC#2 are related to a project in 
Seattle does not mean JPMC purposefully availed itself of the privilege of doing business in 
Washington.” 

PROJECT STEWART LLC, v. JPMORGAN CHASE BANK, N.A., Case No. 2:21-cv-00381-
RAJ.(W.D. Wash. March 31, 2022). 

3. FSIA Not Waived by Agreement to Post LC.  The country of Haiti agreed to purchase oil and 
pay for it by posting a letter of credit or making prepayments which it failed to do on the last oil 
shipment.  The plaintiff seller of the oil sought to garnish assets of a Haitian government entity 
held in Texas to help satisfy it had obtained against the Haitian government under the purchase 
contract based on its failure to contest arbitration which was called for by the purchase contract.  
Neither the fact of agreeing to post a letter of credit or agreeing to arbitration constituted an 
explicit waiver of sovereign immunity of property of the foreign government required by the 
Foreign Sovereign Immunities Act (FSIA).  The Fifth Circuit reversed the district court and 
provided Haiti’s government agency’s property with immunity from prejudgment attachment.   
Reciting 28 U.S.C. § 1610(d), the fifth circuit  held that the relevant exception to immunity under 
the FSIA relied on by the plaintiff seeking to garnish Haitian government assets required the 
immunity to be explicitly and not impliedly waived as argued by the plaintiff.  PREBLE-RISH 
HAITI, S.A., v. REPUBLIC OF HAITI and BB Energy USA, L.L.C., No. 22-20021 (5th Cir. July 14, 
2022). 

4. Procedure for Replacing an LC.  Case demonstrates how not to substitute a letter of credit. 
The tenant gave the landlord a new LC to secure its lease obligations without getting the initially 
posted LC back.  Landlord drew on the original and possessed the substitute LC.  Fortunately for 
the tenant, the landlord returned the substitute LC.  1140 LLC, v. ZEROCATER, INC., Index No. 
653898/2020, 2022 NY Slip Op 31819(U) (S. Ct., N.Y. County. June 6, 2022). 

5. LC as Prehearing Security for Arbitration. When seeking an LC as assurance of indemnity 
during an arbitration, the insurer is better off having a signed agreement to that effect.  In this 
case, Zurich, the insurer intended beneficiary, did not, but the arbitrators nevertheless ordered an 
LC posted as interim relief and that order was upheld. AMERICAN ZURICH INSURANCE 
COMPANY v. CATON PARK NURSING HOME DBA MICHAEL MELNICKE, ET AL., Case No. 
21-cv-4698 (N.D. Ill.,  April 18, 2022). 

6. LC as Prehearing Security for Arbitration.  An LC ordered to be posted to secure Zurich as 
prehearing security in an arbitration on indebtedness claimed owed on an insurance deductible 
program was not barred by language in the underlying insurance indemnity agreement that only 
compensatory damages could be awarded.  That clause did not bar equitable relief.  Additionally, 
the AAA commercial arbitration rules which governed the arbitration permitted an LC to be 
ordered as interim relief.   

“In Sun's view, the award amounts to premature equitable relief—in effect "the ultimate 
relief of specific performance," in light of the fact that the Agreement contains a provision 
requiring Sun to tender a letter of credit as collateral.  . . .  Sun, however, 
mischaracterizes the language of the Agreement. The pertinent text of the Agreement 
states that the arbitrators "shall not . . . award damages in excess of compensatory 
damages," and continues: "Such excess damages would include without limitation any 
form of fine or multiple, punitive or exemplary damages." (Agreement at 6.) While the 
Agreement expressly limits recoverable damages to those that are compensatory, it does 



not limit the available relief to compensatory damages. The Agreement is silent as to 
equitable relief and certainly does not prohibit it. Furthermore, Sun fails to account for the 
Agreement's express incorporation of the AAA's Commercial Arbitration Rules, which 
permit arbitrators to award interim relief. See Am. Arb. Ass'n, Com. Arb. Rules & 
Mediation Procs., R-37, Interim Measures, 
https://adr.org/sites/default/files/Commercial%20Rules.pdf.”     

AMERICAN ZURICH INSURANCE COMPANY v. SUN HOLDINGS, INC., No. 22 C 2744. 
(N.D. Ill.  August 8, 2022). 

7. Insurer Indemnity LC.   Does an insurer’s threatening to draw on an LC covering disputed 
insurance indemnity obligations constitute bad faith?  Related question:  Can a draw on an LC be 
prevented if the beneficiary agreed not to draw on it for the same reasons it later uses and 
threatens to use to draw on the LC?  Would such an agreement have to have special terms such 
as waiving the fraud requirements of U.S. UCC Sec. 5-109?  Should not such an agreement be 
signed by the issuer as well as the beneficiary?  LIBERTY MUTUAL FIRE INSURANCE 
COMPANY, v. THE SHAW GROUP, INC. (n/k/a CB&I GROUP, INC., Civil Action No. 3:20-CV-
871-JWD-RLB. (M.D. La.  March 25, 2022). 

8. Supersedeas LC.  Posting a bond or supersedeas letter of credit is still required to obtain a stay 
pending appeal even for an appeal of an award of attorneys’ fees by a party of limited means.  
BURRIS v. JP MORGAN CHASE & COMPANY, ET AL., No. CV-18-03012-PHX-DWL (D. Az.  
August 11, 2022). 

9. Supersedeas LC.  Indiana, by Trial Rule 62(D), has detailed requirements for use of an LC to 
stay execution of a judgment pending appeal, including that it be irrevocable, issued by a financial 
institution, that the issuer and form of LC be approved in all respects by the trial court, that its 
amount be sufficient to cover the judgment, interest, costs and damages for delay, and that the 
trial and appellate courts shall have jurisdiction over stay matters involving the letter of credit.  
See CONROAD ASSOCIATES, L.P. v. CASTLETON CORNER OWNERS ASSOCIATION, INC. 
AND MCKINLEY, INC., Case No. 21A-PL-1125. n. 2 (Ind. App., April 13, 2022). 

10. Supersedeas LC Subject to Non-Renewal Not Accepted.  The court in the Western District of 
Arkansas upheld the plaintiff’s objection to use of an LC to stay execution of a judgment because 
of the bank issuer’s discretion to non-renew the letter of credit after its initial one-year term. In the 
court’s opinion, that provision rendered the LC as “a wholly inadequate substitute” for a 
supersedes bond. The case shows the need for a better understanding by the parties and the 
court of how a one-year auto-extend LC and the order approving it can be worded to insure that it 
or its proceeds will be around for the entire pendency of the appeal.  See next case.  CRAIN v. 
CRAIN, Case No. 2:20-cv-02038 (W.D. Ark. April 8, 2022). 

11. Supersedeas LC Subject to Non-Renewal Acceptable   The court order granted a one-year 
stay conterminous with the posting of an irrevocable standby letter of credit for a year.  The order 
provided that the stay shall be automatically renewed without amendment on a continuous basis 
for one year periods, unless at least sixty (60) days prior to the end of the one year periods of 
each successive year, the beneficiary is notified in writing by certified mail, return receipt 
requested, that the SBLC will not be extended, and reasonably satisfactory alternative security is 
not posted prior to the expiration of the SBLC.  PROBATTER SPORTS, LLC v. SPORTS TUTOR, 
INC., No. 05-cv-1975 (D. Conn. July 5, 2022). 

12. Supersedeas LC Renewal Terms Need to Be Court Approved.  An irrevocable letter of credit 
may be sufficient to satisfy FRCP 62. The district court has discretion to approve an irrevocable 
letter of credit if the court finds that it would adequately protect the judgment creditor. The 
judgment debtor should provide the specific terms of the proposed letter of credit, and when 
considering whether to approve the letter, the district court should ensure that the letter will 
assure full payment throughout the appellate proceedings. If the termination clauses in particular 



fail to assure payment in full throughout post-trial and appellate proceedings, unlike a typical 
supersedeas bond, the stay on the basis of it may be denied.  In the case cited, the stay was 
denied without prejudice because the judgment debtor failed to submit the form of supersedeas 
LC to the Court.   STATE AUTO PROPERTY AND CASUALTY INSURANCE COMPANY, v. 
SIGISMONDI FOREIGN CAR SPECIALISTS, INC., Civil Action No. 19-5578, (E.D. Pa. Feb. 17, 
2022). 

13. Supersedeas LC Costs.  Costs of an appeal bond or letter of credit to stay judgment pending 
appeal are taxed against the nonprevailing party, which in this case, notwithstanding arguments 
of the appellants to the contrary, were the parties posting the bond.  The court also found that the 
costs incurred for the appeal bond were reasonably related to it.  HOGAN v. DEANGELIS 
CONSTRUCTION, INC., ET AL., No. A157615 (Cal. App., Jan. 28, 2022).   

14. Naming the Correct Party.  When a leased grader fell into a canal when operated by the 
lessee’s chief officer and suffered uninsured damages, the lessor of it partially secured by an LC 
sued the owner of the lessee instead of the lessee.  The court cited the LC terms as evidence of 
the party that should have been sued, i.e., the party named in the LC as the applicant lessee.  
DAZ MANAGEMENT LLC v. HONNEN EQUIPMENT CO, 2022 UT 15 (S. Crt. March 17, 2022).  

15. Credit Card Processing Agreement Not an LC.  A convenience store business that cashed 
checks unsuccessfully argued that a credit processing agreement was a letter of credit.  The 
court cited the definition of LC in Article 5 and explained how it clearly the credit card processing 
agreement did not fit the definition.  EAST SIDE CONVENIENT MARKET LLC v. PAYARC LLC, 
Case No. 2:21-cv-10368 (E.D. Mich.  Aug. 16, 2022). 

16. Injunction to Post LC as Indemnity Collateral.  Pursuant to an agreed order, an indemnitor 
under a surety bond was ordered to apply for letters of credit and post them and cash totaling 
nearly $8 Million as collateral for the bonding company. IDELITY AND DEPOSIT COMPANY OF 
MARYLAND, v. AMAAZZ CONSTRUCTION GROUP, LLC, et al., Civil Action No. 2:21-CV-04384 
(S.D. Ohio, December 6, 2021). 

17. Liability under LC Reimbursement Agreement.  An applicant cannot avoid liability under an LC 
reimbursement agreement and LC both governed by NY law by relying on laws of another state. 
Also the applicant could not prove any facts of wrongful dishonor, bad faith or participation in a 
conspiracy to counter the issuing bank’s claim for reimbursement.  GVC LTD. v. VALLEY 
NATIONAL BANK, Civil Action DOCKET No. BER-L-2459-22 (N.J. Super. Crt., Bergen County, 
August 29, 2022). 

18. Extend or Pay in Guarantee Context.  In 2021, the Korean Supreme Court upheld the right of 
Seoul Insurance Corporation not to pay on its counter-guarantee to KEB Hana Bank of nearly 
$20,000,000 for which KEB was exposed to Sahara Bank on KEB’s counter-guarantee for Sahara 
Bank’s guarantee to the Libyan Housing Authority (LHA) of performance of a 5,000 unit housing 
development and infrastructure project.  The Libyan civil war intervened and disrupted the 
progress of the project.  The parties argued about the terms of its resumption.  To keep the 
guarantees in force while the applicant and the LHA negotiated , LHA as beneficiary issued to 
Sahara Bank and Sahara Bank issued extend or pay demands to KEB which KEB passed on to 
Seoul Insurance Corporation.  Seoul refused both to extend its reimbursement guarantee and to 
pay.  The court held that extend or pay demands to be proper under the URDG, the demands 
must have demands accompanied by a default certificate even though the KEB and Sahara Bank 
guarantees only called for demands to effect payment.  The Korean Supreme Court stated that 
granting the payment demands if the guarantees were not extended would not protect the 
applicant which, the Court stated, the guaranteeing banks have an obligation to do. Result:  KEB 
was left exposed on its counter-guarantee to Sahara Bank but Seoul Insurance Company was 
relieved of its guarantee obligation to KEB.  This case is written up by Thomas Song, in-house 
trade finance counsel for KEB Hana Bank, in the July-Aug 2022 issue of DCW.  KEB HANA 
BANK v. SEOUL INSURANCE CORP., [2021] 2018 DA 248688 (Korean S. Crt.). 



19. Extend or Pay in LC Context.  In 2008, Korea Exchange Bank (now KEB Hana Bank) issued 
two UCP600 standby LCs to the Libyan Housing Authority (LHA) totaling almost $100 million to 
secure advance payments and performance of a 5,000 unit housing and infrastructure project on 
behalf of the ultimate applicant, a developer named Shinhan.  The LCs were issued at the 
request of Korea Export Insurance Corporation (KEIC) pursuant to its reimbursement guarantee 
or agreement which was callable upon demand by KEB.  The KEB LCs were confirmed by 
Sahara Bank in Libya. The Libyan civil war intervened and disrupted the progress of the project.  
The parties argued about the terms of its resumption.  To keep the LCs in force while the 
applicant and LHA negotiated, LHA as beneficiary issued to Sahara Bank extend or pay 
demands, Sahara Bank issued extend or pay demands to KEB and KEB sent pay or extend 
demands to KEIC.  Sahara Bank and KEB agreed to extend the expiration date of the LCs.  KEIC 
refused both the extension and the demand for payment under its reimbursement guarantee on 
the ground that the demand for payment was not accompanied by a certificate of default.  The 
KEB LCs were clean LCs and required only a demand to effect payment.  The Korean Supreme 
Court upheld KEB’s right to demand payment of both LCs.  KEB’s position was greatly aided by a 
40-page report submitted by Gary Collyer distinguishing between the URDG (which requires a 
default certificate with a demand) and the UCP and the ISP, which do not.  [This case is written 
up by Thomas Song, in-house trade finance counsel for KEB Hana Bank in the July-Aug 2022 
issue of DCW.]  KEB HANA BANK v. KOREA EXPORT INSURANCE CORP., [2022] 2021 DA 
215909, [S. Ct. Korea July 28, 2022]. 

20. Prepaying vs. Collateralizing an LC.   

Background.  GenOn Mid-Atlantic (GenMa) operates several power plants in Maryland as a 
subsidiary of GenOn Energy and NRG Energy, one of the largest retail power companies in 
America.  About twenty years ago, GenMa leased two coal-fired power plants from various 
Lessors.  In those leases, GenMa promised (i) not to grant any liens on its assets and (ii) to 
obtain credit for the Lessors to secure six months' worth of rent payments, but GenMa could not 
grant liens on its own assets to collateralize that credit. That restriction ensured that the Lessors' 
drawing on the credit support for its rent obligations would not diminish GenMa's ability to pay 
rent.  In 2016. GenMa obtained for the Lessors letters of credit from JP Morgan Chase through an 
NRG parent guarantee of them.  When those LCs approached expiration, NRG declined to 
extend its guarantee to back new or extended letters of credit because of GenMa’s deteriorating 
financial condition.   

Payment Agreement.  To obtain credit support for six months’ rent under the leases, GenMa 
entered into a “Payment Agreement” with Natixis Funding Corporation (NFC), under which 
GenMa paid NFC $130 million plus a $1.4 million letter-of-credit fee. The $130 million sum 
reflected the greatest amount of credit that GenMa had to provide the Lessors in a lease period. 
In exchange, NFC promised to obtain letters of credit for the Lessors from its New York affiliate, 
Natixis. If the letters of credit went undrawn, NFC would pay up to $130 million in rent to the 
Lessors on GenMa's behalf. If the letters were drawn, NFC would reimburse Natixis for those 
draws.   

In structure finance fashion, the Payment Agreement disclaimed GenMa's interest in the $130 
million payment it made to NFC for the LC arrangement. That payment, the Payment Agreement 
stated it was "in full," upfront, and "irrevocabl[e]." GenMa, it continued, renounced any "interest, 
claim, reversionary or residual interest" in the payment. The Agreement also stated that NFC 
would bear all risk and reward on the payment; NFC would receive "any returns, interest, gains[,] 
or other earnings" that accrued and would assume all risk of the payment's loss. The parties 
"understood and agreed that . . . the [$130 million] has been indefeasibly paid by [GenMa] to 
NFC." 

The Payment Agreement protected NFC in three ways:   



(1) The Agreement capped NFC's duty to pay rent or to allow credit draws for each 
Lessor's share of $130 million—GenMa's payment amount. The Agreement called that 
share the "Excess Capacity of Lessor." Letter-of-credit draws by, or lease payments to, a 
Lessor were to reduce the Lessor’s "Excess Capacity." When that capacity reached zero, 
NFC's duties to pay rent or to provide letters of credit to that Lessor would cease;  

(2) GenMa warranted that the Payment Agreement did not breach GenMa’s promises to 
the Lessors, including the promise not to incur liens to secure their credit support. If 
GenMa breached that warranty, it would indemnify NFC against costs incurred to enforce 
its rights under the Payment Agreement; and  

(3) GenMa agreed to indemnify NFC against losses from "judicial proceeding[s] . . . 
brought or threatened" by third parties. But that indemnity excluded, among other things, 
"any reimbursement obligation to . . . any . . . Person in respect of any" lease payment or 
letter-of-credit disbursement.” 

LCs Issued under Payment Agreement.  After NFC and GenMa executed the Payment 
Agreement, Natixis issued letters of credit to the Lessors. But the Court stated that those letters 
of credit covered all lease periods—over $2 billion in rent—without caping draws as the Payment 
Agreement allowed.   

After it was executed, the Lessors, who were not a party to it, objected to the Payment 
Agreement as a violation of the terms of their leases and directed the trustee for them to draw 
$125 million on the LCs.  Natixis honored those draws, for which NFC reimbursed Natixis. 
According to the Court, at that point Natixis realized it was overexposed on its LCs as worded 
because the limitation on draws under the LCs was per lease period, not for the entire duration of 
the lease.  Natixis gave 60 days’ notice of termination of its LC..  Thereupon the Trustee 
presented draws for another $50 million on the Natixis LC.  Natixis refused payment of this 
additional draw and with NFC, sued the Lessors, the indenture trustee, and GenMa, in New York 
state court.  As to GenMa the claims involved breach of warranty and indemnity and that part of 
the case was removed to Federal Court as related to the bankruptcy of GenMa which had been 
filed. 

Federal Court Proceedings.  The Fifth Circuit stated:  “In a written report and recommendation, 
the bankruptcy judge advised the district court to give GenMa summary judgment on the breach-
of-warranty and indemnification claims. Those claims failed, the Court explained, because (1) the 
Agreement did not breach the credit-support requirement of GenMa's leases and (2) the 
indemnity provisions in that Agreement did not cover ‘litigation that NFC commenced and lost.’” 
The district court judge recommending dismissing NFC's reformation and implied-covenant 
claims. He attributed NFC's losses to Natixis's "careless[ ]" drafting of the letters of credit and 
observed that the Agreement imposed on NFC "all risks [of] a draw" under those letters” of credit.  

The Fifth Circuit affirmed the District Court’s summary judgment against Natixis and NFC.   

Lien vs. Purchase.  Natixis and NFC’s breach-of-warranty theory for its claim against GenMa 
was that by paying NFC to procure letters of credit from Natixis, GenMa created a lien on its 
assets, breaking promises to the Lessors which in turn breached GenMa's warranty to NFC not to 
break those promises thus constituting a default under the parties' Payment Agreement. 

The Fifth Circuit Court rejected this argument for two reasons:  (1) the payment Agreement 
disclaimed any lien or interest in the payment made to NFC, and (2) the payment or deposit 
secured no obligation of GenMa.  The Fifth Circuit used the Payment Agreement’s wording 
against NFC: 



“GenMa surrendered all interest in its payment to NFC. On that point, the Agreement could 
not be clearer. It expressly and emphatically disclaims any interest of GenMa in the funds it 
paid NFC. The Agreement says those funds "are and shall become the property of NFC." It 
also says that "[o]nce [those funds are] paid, [GenMa] will have no interest, claim, 
reversionary or residual interest" in them. (Emphasis added.) The Agreement commits 
GenMa "to irrevocably pay in full to NFC the Payment Amount . . . to procure [NFC's] 
services." (Emphasis added.) The parties even solemnize that "the Payment Amount has 
been indefeasibly paid by [GenMa] to NFC," that NFC "bears the risk of loss on the Payment 
Amount," and that NFC can keep "any returns, interest, gains or other earnings that accrue 
on the Payment Amount." For its payment to effect a lien on its assets, GenMa had to retain 
some ongoing interest in the funds or some right to their return. But the Payment Agreement 
repudiated all such rights—not once, not twice, but throughout.” 

“But even if GenMa had retained some theoretical interest in its payment to NFC, that 
payment secured no duty or obligation of GenMa to NFC or to anyone else. Paying NFC 
$130 million and the letter-of-credit fee was GenMa's only "obligation" under the Agreement. 
In exchange, NFC promised to acquire letters of credit and, if they went undrawn, to pay rent 
to the Lessors.” 

“Those duties fell squarely and only on NFC. "NFC shall be solely responsible" for satisfying 
any draws on the letters of credit, the Agreement states, and "neither [GenMa] nor any 
Affiliate thereof shall have any liability for, and no claim or recourse against [GenMa] or any 
Affiliate thereof will exist with respect to, any reimbursement obligation" arising from such 
draws. That arrangement looks nothing like a lien, where specific assets are set aside to 
secure some obligation of the debtor. See, e.g., Biloxi Casino Belle, 368 F.3d at 493-94.” 

“Because GenMa gave up any interest in the $130 million paid to NFC, and because those 
funds did not secure any of GenMa's debts or obligations, the payment effected "no lien or 
other charge . . . against GenMa's assets." And absent a lien on its own assets, GenMa did 
not breach its warranty that the Agreement complied with the leases.” 

Based on the structure and language of the Payment Agreement and stating that it was not a 
sham, the Fifth Circuit also rejected NFC’s argument that affirming the District Court’s opinion 
would ignore the true "economic substance" of the parties' transaction and instead credit the 
contract's "artificial labeling."  The Fifth Circuit also rejected as extrinsic evidence -- the fact that 
GenMa reported in SEC filings that the monies paid to NFC were a deposit.  

NFC’s Indemnity Claim.  An indemnity in the Payment Agreement protects NFC and Natixis 
against all losses "in connection with any . . . judicial proceeding . . . brought or threatened (by 
any third party, by [GenMa] or any Affiliate [of GenMa]) arising out of or relating in any respect to 
this Agreement or any Letter of Credit." Though broad, the indemnity states that it does not cover 
"any reimbursement obligation to [Natixis] or any other Person in respect of any" lease payments 
or disbursements under the letters of credit. 

The Fifth Circuit held that the indemnity did not cover: (i) suits brought by the lessors under the 
LCs; (ii) threats of suits, only actual suits; nor (iii) suits NFC or Natixis brings and loses. 

Rejection of Breach of Good Faith Claim.  Natixis and NFC also raised arguments that the 
conduct involved in the case by GenMa breached the covenant of good faith of the Payment 
Agreement.  According to NFC, the implied covenant of good faith breached is an implied 
promise by GenMa not to miss any rent payments to the Lessors. GenMa broke that promise, 
NFC says, by refusing to pay its rent despite having the funds to do so. That caused the Lessors 
to draw on Natixis's letters of credit, which, in turn, deprived NFC of the primary benefit of the 
bargain—the chance to earn interest on GenMa's $130 million payment. 



The Fifth Circuit rejected that claim as "baseless" because the "entire purpose" of a credit-support 
arrangement is to "insure" the beneficiaries "against the risk" of default. The Court noted that the 
Lessors insisted on letters of credit so that they could draw on them if GenMa didn't pay its rent.  
The Court stated that “NFC agreed to bear ‘sole[ ] responsib[ility] for satisfying any 
reimbursement obligation’ and to release GenMa from ‘any liability for . . . [or] with respect to’ any 
such obligation. NFC also agreed to ‘bear[ ] the risk of loss on the Payment Amount’ and to 
"provide cash collateral" to back Natixis's letters of credit.” 

Rejection of Reformation Claim Based on Drafting Error.  In its complaint, NFC stated that 
“the parties agreed to cap NFC’s liability at $130 million—the amount of GenMa's payment 
intended to be covered. But because of a "drafting error," NFC says, the Payment Agreement 
omitted that cap, allowing "aggregate draws" on the letters of credit to exceed $130 million. That 
omission was a mutual mistake, which NFC contended that the Court should correct by reforming 
the contract to require GenMa to pay NFC another $45 million—the amount by which the Lessors' 
draws on the Natixis LCs exceeded $130 million. 

The Court rejected the claim of reformation, noting not only is there a “heavy duty” to show 
mutual mistake of fact justifying reformation, but also that the Payment Agreement -- 

“contradicts that allegation of mistake.  It did cap NFC's exposure to the letters of credit at 
$130 million per each Lessor lease period, and it did so with the defined term, ‘Excess 
Capacity of Lessor.’” The Court stated that the Payment Agreement “details exactly how 
much credit support each Lessor must get in each period, absent letter-of-credit draws. And 
in no period does the total required credit support exceed $130 million.”  (emphasis added).   

The Court also noted that the form letter of credit attached to the Payment Agreement did not bar 
Natixis from adding draw caps to the letters of credit it issued, stating that the Payment 
Agreement --  

“says that NFC would never have to backstop more than $130 million in credit support in a 
single period. NFC highlights that the excessive draws occurred because the parties did not 
account for ‘the highest possible draw . . . across multiple periods.’ But nothing prevented 
Natixis from posting letters of credit for each lease period and each Lessor, so that it could 
adjust future letters to reflect that Lessor's remaining capacity.”  

“Nor did the form letter of credit preclude posting all letters for all periods at the same time on 
the condition that no Lessor could draw more than its share of the $130 million. The schedule 
to the form letter of credit lists no specific dollar amounts, and the form letter leaves blank its 
expiration date; those spaces are left for Natixis to fill. Thus, even if the form letter of credit 
precludes draw caps, as NFC asserts, NFC and Natixis could have guarded against the risk 
of excessive draws by issuing letters of credit period by period.”  

“Instead, Natixis issued every letter of credit at once, exposing itself to far more than $130 
million in liability. Each letter "irrevocably authorize[d]" the Lessor "to draw on [Natixis] . . . in 
any amount up to an aggregate amount as of any date within the applicable period as set 
forth on Schedule I . . . ." That schedule listed all the credit-support amounts that the 
Agreement required Natixis to post for that Lessor through the year 2030. And because the 
letters did not cap draws across periods, Natixis posted credit support far exceeding each 
Lessor's share of the $130 million payment. All told, "Natixis posted $2.2 billion in letters of 
credit, covering every remaining rent period for over a decade."  

“Nothing in the Agreement or the form letter of credit compelled that colossal, unilateral 
blunder. And absent fraud, which is not alleged here, a unilateral mistake cannot support 
reformation. Chimart, 489 N.E.2d at 234.” 



 Takeaways.  The case is support for (i) structured finance transactions, (ii) the limits of seemingly 
broad indemnities, and (iii) a warning to LC banks and bankers that in non-standard complex LC 
transactions for high dollar amounts -- have risk managers, LC personnel, consultants and 
advisors check and doublecheck language on draw amounts, amounts available for drawing after 
each draw, aggregate limits and other exposures under the LC involved in the transaction before 
it is issued to make sure comports with the credit terms authorized and meant to be issued.      

NATIXIS FUNDING CORPORATION v. GEN-ON MID-ATLANTIC, L.L.C., No. 21-20557 (5th Cir. 
July 29, 2022). 

21. Wrongful Honor Claim under Strict Compliance Standard.  Marshall Spiegel was involved in 
protracted and highly contentious state-court litigation against a variety of individual members of 
the condominium association governing his residence.  The lower court granted over $1 million in 
sanctions in favor of the other members of the condo association against both Spiegel and his 
counsel.  Spiegel posted a letter of credit governed by the UCP600 to stay payment of the 
judgment, including the monetary sanctions against him, while he appealed.  To secure his 
reimbursement obligation, he pledged a deposit to the LC issuer.   After the Illinois Appellate 
Court affirmed the Illinois Circuit Court, the named beneficiary, who was the attorney for the other 
condo association members, drew on the supersedeas letter of credit.  

The attorney named as beneficiary presented draw documents consisting of (1) the Letter of 
Credit, (2) a sight draft directing the issuer to pay the beneficiary, (3) a letter with the beneficiary's 
certification that Spiegel as judgment debtor failed to satisfy the judgments, (4) a copy of the 
Order/Opinion from the Illinois Appellate Court, which also included a link to the Illinois Appellate 
Court's website where the order was published, and (5) a verification statement certified by him 
as an attorney licensed to practice in the State of Illinois and made under penalty of law pursuant 
to section 1-109 of the Illinois Code of Civil Procedure that the beneficiary, believed the 
statements contained within the letter were true.  The issuer honored the presentation and made 
payment to the beneficiary in the amount of $1,224,763.39. 

Five days later, Spiegel filed a Chapter 11 bankruptcy proceeding.  The issuer filed a claim for 
reimbursement and Spiegel objected to it on the ground of wrongful honor, claiming that the 
issuer improperly honored the draw on the Letter of Credit when it accepted an allegedly non-
certified copy of the Appellate Court Order. The crux of Spiegel's argument was that the issuer 
was required to strictly comply with the letter of credit, and that this draw condition could only be 
satisfied by presenting a copy of an order/opinion certified by the Illinois Appellate Court rather 
than by the beneficiary.     

The bankruptcy court overruled Spiegel’s objection on several grounds:  The LC did not require 
that certification of the appellate order come from the appellate court; it could be certified by an 
officer of the court (the beneficiary as lawyer for the condo association and members) along with 
a reference to the court’s docket.  The court also pointed out that the appellate courts do not 
certify their opinions; the requirement for certification as argued by Spiegel would be impossible 
to comply with.   

The court also took the position that the draw condition at issue only needs to “appear” to the 
issuing bank to comply with the LC’s requirements, not that it actually has to, citing provisions of  
UCP600 which governed the LC:   

“The UCP articulates that an issuer "must examine a presentation to determine, on the basis of 
the documents alone, whether or not the documents appear on their face to constitute a 
complying presentation." UCP, Art. 14(a) (emphasis added). It further makes clear that an 
issuer's acceptance of a draw is based on the issuer's subjective belief that the draw complies 
with the terms or conditions of the Letter of Credit. See UCP, Art. 15(a) ("When an issuing bank 
determines that a presentation is complying, it must honor"); UCP, Art. 16(a) ("When ...the 



issuing bank determines that a presentation does not comply it may refuse to honor or 
negotiate.").” 

Not raised and discussed in the opinion is the UCP Art. 2 interpretation which states “A 
requirement for a document to be legalized, visaed, certified or similar will be satisfied by any 
signature, mark, stamp or label on the document which appears to satisfy that requirement.  Also 
not raised and discussed is ISP, Art. 4.12(v) which takes a stricter approach if the LC requires 
presentation of a court order. A document or copy is deemed to comply if it appears to be 
“originally certified or authenticated by an official of a government agency, court tribunal or the 
like.” 

IN RE SPIEGEL, 638 B.R. 606 (Bankr. N.D. Ill.., March 11, 2022). 

22. Letter of Credit Is Not a Security.  For purposes of the Florida brokerage licensing law, a letter 
of credit is not a security.  LOCKWOOD ET AL. V. OLIVER, ET AL., Case No. 8:20-cv-1990-JLB-
TGW (M.D. Fla. May 13, 2022). 

23. LC Restraining Order by Agreement.  Although UCC 5-109 allows injunctions on a showing of 
fraud against honoring a draw on a letter of credit under the conditions stated in that section, the 
parties can voluntarily agree to a restraining order pending a hearing on the merits.  That is what 
happened with respect to a latter of credit issued by Credit Agricole.  The parties consented to 
extend the temporary restraining order pursuant to Rule 65(b)(2) of the Federal Rules of Civil 
Procedure, pending the hearing and determination of the restraining order motion, while reserving 
their rights with respect to any claims or defenses that may be raised in this proceeding, including 
but not limited to any personal jurisdiction defenses.   LUMMUS TECHNOLOGY HEAT 
TRANSFER B.V. v. CREDIT AGRICOLE CORPORATE INVESTMENT BANK, Case No. 1:22-cv-
04025-JGK (S.D.N.Y. May 26, 2022).   

24. Oral “Commitment” to Assign LC Proceeds.  Court granted motion to dismiss complaint filed 
against HSBC by broker middleman for breach of contract, promissory estoppel and UCC §5-114 
liability for failing, after lengthy negotiations, to provide a partial assignment of proceeds of an 
ICBC documentary letter of credit to pay the Mexican supplier for the sale of 80,000 tons of iron 
ore.  The court stated that the complaint did not allege HSBC was liable under UCC §5-114(d) but 
rather relied on the allegation that HSBC orally consented to partially assign proceeds to the 
Mexican supplier. The complaint was amended after the court’s ruling but settled after 50 docket 
entries.  Query:  Should the bank being asked to assign proceeds obtain a pre-agreement that 
nothing is agreed to until an assignment request and acknowledgment of the assignment is 
actually signed?  Takeaway – LC and other bank employees should be (and usually are) careful 
and circumspect what they say about other banks or what the bank commits to do for the 
potential LC customer.  LAMDA SOLUTIONS CORP. V. HSBC BANK USA, N.A., 1:21-cv-2259-
GHW (S.D.N.Y. Jan. 5, 2022). 

25. Waiver of Set-Off Rights by Issuer against Assignee of LC Proceeds.  Hontop Energy 
(Singapore) Pte., Ltd (Hontop) agreed to sell Petrobas approximately 1,000,000 barrels of oil it 
was acquiring from Shell International.  Payment was supported by a Natixis New York branch 
$75,000,000 standby letter of credit.  Hontop’s purchase of the oil from Shell was financed by 
BNP Bank.  BNP Bank took a security interest in Hontop’s receivables, and an assignment of its 
rights, proceeds and documents under the letter of credit issued by Natixis to Hontop. On behalf 
of Hontop, BNP sent a SWIFT notice to Natixis that Hontop’s rights to payment under the Natixis 
LC had been assigned to BNP and the proceeds should be paid to Hontop‘s account at BNP.   

Language in the Hontop notice of assignment included a condition or term that stated that the 
assignment was “WITHOUT ANY SET-OFF, COUNTERCLAIM OR WITHHOLDING [sic] 
WHATSOEVER) AND HONTOP IRREVOCABLY AUTHORISES AND INSTRUCTS YOU TO 
PAY THE SAME TO THE ABOVE ACCOUNT OR AS THE ASSIGNEE MAY DIRECT.”   



Natixis replied by SWIFT as follows:   WE ACKNOWLEDGE AND AGREE TO THE 
ARRANGEMENTS SET OUT IN YOUR NOTICE DATED 05 FEB 2020. WE HAVE NOT 
RECEIVED ANY NOTICE OF THIRD PARTY INTEREST IN THE SBLC.    

When Petrobas failed to pay for the oil, a $71,242,809.36 drawing was presented on the Natixis 
LC  with the following documents:   (1) a sight draft listing the BNP Paribus New York as the 
intermediary bank, BNP as the beneficiary bank, and Hontop as the beneficiary name; (2) a 
beneficiary statement for and on behalf of Hontop declaring Petrobras' failure to pay; and (3) a 
drawing certification executed "for an on behalf of" Hontop.   

At the time of the drawing, Natixis notified Hontop that it owed Natixis $45,984,140.62, that 
Natixis was setting off that amount from the $71,242,809.36 draw on the LC to Hontop and 
paying the $25,258,668.74 balance to the designated BNP account.  Two weeks later, BNP filed 
suit against Natixis in New York and Natixis countersued.  A number of arguments were put forth 
by BNP to support its complaint that Natixis had no right of offset and that in any event Natixis 
waived its right of setoff by its response to the SWIFT message sent on behalf of Hontop 
requesting Natixis to acknowledge the assignment, the setoff and that Natixis nonreceipt of any 
prior notices of assignments of Hontop’s LC rights.  Natixis argued that the waiver of setoff was 
for claims against BNP in its own capacity and not as assignee of Hontop and that as a waiver of 
rights, the waiver language should be strictly construed against BNP.  On summary judgment, the 
New York court ruled that even assuming that Natixis had a right of setoff pursuant to its revolving 
trade facility agreement Natixis, Natixis waived its right of set off by the above-quoted 
acknowledgment language because the request for it included a waiver of setoff to any of the 
LC;s proceeds to be paid under it.   

A holder in due course argument was also raised and acknowledged by the court in its summary 
judgment order.   

A review of the docket in the case reveals that a notice of appeal has been filed and as indicted 
below, the pre-judgment interest rate was adjusted to LIBOR plus 3% instead of New York’s 9% 
pre-judgment rate.       

NATIXIS, NEW YORK BRANCH v. BNP PARIBAS, Docket No. Index No. 651510/2020, 2022 NY 
Slip Op 30038(U) (S.Crt. N.Y. County, Jan. 7, 2022). 

26. NY Pre-Judgment Interest on Wrongful Dishonor Damages. On January 7, 2022, the New 
York court handling the BNP v. Natixis case, granted plaintiff BNP Paribas, Singapore Branch's 
motion for summary judgment and awarded damages of $46,076,165.15, with interest at the rate 
of 9% per annum from the date of February 20, 2020 until the date of the decision and thereafter 
at the statutory rate.  See BNP case discussed above.  Natixis challenged that rate based on a 
provision in the drawing certificate of the LC.  That provision specified that interest would accrue  
on amounts drawn and not timely paid at the one month LIBOR rate on U.S. Dollar deposits as 
shown on Bloomberg machine as of a specified time on the date payment was due plus three 
percent per annum through the date of payment.  Citing New York’s highest court, the trial court 
ruled that “inclusion of a clause directing that interest accrues at a particular rate `until the 
principal is paid' (or words to that effect) alters the general rule that interest on principal is 
calculated pursuant to New York's statutory interest rate after the loan matures or the debtor 
defaults.  BNP PARIBAS, SINGAPORE BRANCH v. NATIXIS, NEW YORK BRANCH, Docket 
No. Index No. 651764/2020, 2022 NY Slip Op 30679(U) (S. Ct, NY County, March 2, 2022). 

27. Oral Modification of Commitment to Require LC.  The City of Fairhaven entered into a real 
estate contract of purchase and sale with a land preservation LLC to acquire a city property and 
restore it as a historic landmark.  The purchase was conditioned on, among other conditions, the 
purchaser’s furnishing the city a letter of credit securing completion of the work on the property 
after purchase.  The purchaser claimed that during the negotiations for the contract of purchase 
and sale, the city agreed to accept a bond instead of a letter of credit to secure performance.  



When executed, the contract contained a requirement for a letter of credit not a bond and stated 
that it its conditions could only be modified in writing.  The purchaser sued for breach of contract.  
Due to the integration clause in the city’s written agreement requiring modifications of it to be in 
writing, the trial court dismissed the suit against the city.  On appeal, the appellate court held that 
the dismissal was premature; that there is a chance that evidence might be adduced which would 
sufficiently support the purchaser’s claim.  The appellate court’s opinion was unpublished and it 
never explained how the purchaser could sign a contract requiring a letter of credit instead of 
bond after it alleged the city agreed to a bond.  NEW ENGLAND PRESERVATION AND 
DEVELOPMENT, LLC v. TOWN OF FAIRHAVEN. No. 21-P-835.(Mass. App., July 14, 2022).   

28. Indemnity Liability for LC Draw Not Barred by Notice Provision.  Nasdi Holdings sold to 
North American Leasing two companies that Nasdi Holdings owned -- NASDI, LLC ("NASDI"), 
and Yankee Environmental Services, LLC.  The sold companies were engaged in demolition and 
property redevelopment and had committed to projects at the time of sale their performance of 
which was secured by performance bonds on which Great Lakes Dredge and Dock was liable in 
indemnity to the bonding companies that issued them.  As part of the acquisition agreements, 
North American agreed to indemnify Nasdi Holdings and Great Lakes for any losses they suffered 
on these bonds.  The Bayonne Bridge project with the New York Port Authority was a project of 
NASDI (not Nasdi Holdings) for which Great Lakes caused bonds to be issued at the time of 
acquisition. To secure indemnity obligations of Great Lakes under the performance bonds Zurich 
American issued for the Bayonne Bridge project, Great Lakes posted a $30 million LC to Zurich 
American.  In 2017, the project was abandoned by NASDI.  As a result, Zurich drew $20,881,824, 
plus $52,204.56 for bank fees on the LC Great Lakes posted as indemnification for bond claims 
resulting from NASDI’s abandonment of the Bayonne Bridge Project.  Great America and Nasdi 
Holdings gave to the defendants notice of potential indemnity claims the day after NASDI 
announced it was abandoning the project and also gave notice when the first subcontractor claim 
was filed.  The defendants refused to indemnify Nasdi Holdings and Great Lakes claiming that 
notice of the indemnity claim and the indemnity claim itself were untimely and cut off in effect 
under their reading of the acquisition agreement which terminated most of seller’s warranties at a 
previous date.  The notice provision of the acquisition agreement required notice of a claim to be 
given as soon as practicable after Nasdi Holdings or Great lakes becomes aware of it but in any 
event within the applicable claims period.  The trial court rejected defendants’ defenses and 
granted summary judgment to Nasdi Holdings and Great lakes.  The Delaware Supreme Court 
(with two justices dissenting), affirmed, noting that there were several separate types of indemnity 
claims that Nasdi Holdings and Great Lakes could assert; draws on the letter of credit were not 
barred by the notice provision because they occurred later after the Bayonne Bridge Project was 
abandoned by NASDI.  The court rejected the defendants’ reading of the contract that notices 
were barred “in any event” by a date certain.  The court’s reading of the notice provision makes 
sense since bonds and the LC could still be outstanding on uncompleted projects after a specified 
date.  NORTH AMERICAN LEASING, INC. et al. v. NASDI HOLDINGS, LLC,  and GREAT 
LAKES DREDGE AND DOCK CORPORATION, No. 192, 2020 (Del. S. Crt. April 11, 2022). 

29. 363 Sale Affecting Issuing Bank’s Reclamation LCs.  This is a follow-up decision on whether 
the purchaser of coal mining assets of bankrupt Kimmel’s Coal Company free and clear of liens 
was required to replace Fulton Bank’s reclamation LCs posted on leased mining land for which 
the 363 sale purchaser claimed it could not acquire permits and there could not acquire 
assignment of the leases.  An earlier decision seemed to agree with the purchaser that it had no 
duty to do so since the assignment of coal leases required permits which it did not have  Since 
the sale of assets was free and clear of Fulton Bank’s liens, unless the leases were assumed, the 
bank would have been left in the untenable position of having its LCs secure reclamation 
obligations on leased land of its bankrupt applicant without have any collateral to secure them.  
The district court remanded the case to the bankruptcy court to determine the proper 
interpretation of the purchaser’s obligations under the 363 asset sale agreement.  The case 
shows the importance to an LC issuing bank whose applicant is bankrupt not agreeing to a 363 
sale free and clear of its liens unless either its LCs are replaced or substitute collateral is provided 



to it.  RAUSCH CREEK LAND, L.P. v. FULTON BANK, N.A., Civil No. 1:21-CV-01745 (M.D. Pa. 
Aug. 26, 2022).  

30. Draw on LC Not an Election of Remedies.  The Qatar Group as tenant posted a $12 million LC 
as security for fixed and other rent under a high-end retail lease of space at 680 Madison Avenue.  
The landlord drew on the LC periodically as fixed and variable rents became due and were not 
paid by the Qatar Group exhausting the LC  Suits followed for additional damages and 
counterclaims.  The Qatar Group claimed that the draws on the LC constituted an election of 
remedies so that it was not liable for additional damages claimed by the landlord.  The court 
reviewed the terms of the lease as well as the facts and determined otherwise.  The court also 
rejected the Qatar Group’s attempt to recharacterize its breach of contract claim as a subrogation 
claim under Article 5 of the UCC.   HOR 680 MADISON AVE. LLC, v. QATAR LUXURY GROUP 
S.P.C., No. 17 Civ. 8528 (PGG) (S.D.N.Y. March 21, 2022). 

31. Applicant Not Liable for Carrier issuing Two Waybills for the Same Shipment.  UPS was 
engaged to air freight cargo from A1 in Korea to Direct Electronics in the U.S.  Payment for the 
shipment was backed by a Wachovia LC which called for the air waybill to indicate it as the 
consignee of the cargo.  UPS was directed to change the consignee of the cargo to Wachovia.  
UPS issued a second waybill showing Wachovia as the consignee but UPS delivered the first 
waybill to Direct Electronics, which claimed the shipment and refused to pay for it based on an 
unrelated credit it had on account with A1.  Hana Bank had paid A1 Tech $172,967.95 for an 
export draft granting Hana Bank the rights to the payment for the Cargo with a right of recourse 
against A1 if it the export draft were not paid and the right to the cargo.  A1 Tech, however, 
became insolvent. KEB Hana Bank rights under the Wachovia LC were unsuccessful because 
the waybill used to claim the cargo did not show Wachovia as the consignee.  Hana Bank sued 
and obtained judgment against UPS for honoring the wrong waybill.   The judgment was affirmed 
by the Korean Supreme Court.  UPS then brought suit against Direct Electronics for equitable 
indemnification and for contribution for the damages assessed against it in the Korean litigation. 
The court dismissed the complaint because there was no joint legal obligation on the 
indebtedness assessed against UPS.  UPS SUPPLY CHAIN SOLUTIONS, INC. v. DIRECTED 
ELECTRONICS, INC., Case No. 2:20-cv-10305-ODW (RAOx).(C.D. Cal. Aug. 9, 2022).  

32. LC Draw Documents Must Be Expressed in the LC.  Soleil Bank unsuccessfully resisted at the 
NY lower and appellate courts, judgment for nonpayment of a draw on its letter of credit securing 
the payment for a shipment of fish. Soleil argued that no bills of lading were presented to effect 
the draw.  The authenticated SWIFT documents that were presented by Banco Santander 
satisfied the SBLC’s express condition to payment.  The LC did not require B/Ls to be presented 
to effect a draw and the court would not read one into it.  The court stated: 

      “The Standby Letter of Credit here had only one explicit condition to defendant's issuance of 
payment — defendant had to receive plaintiff's authenticated SWIFT demand with reference 
to the Standby Letter of Credit number, which stated that nonparty customer Chart and 
Capstone Integrated SARL (C&C) defaulted in settlement of the payment for fish supplied 
and that remains unpaid. It is undisputed and supported by the evidence that plaintiff's bank 
Banco Santander Uruguay (Santander) repeatedly sent authenticated SWIFT demands 
referencing the Standby Letter of Credit and stating C&C defaulted on paying the outstanding 
invoices. While the Standby Letter of Credit states "the claim if any must be in compliance to 
the other terms governing the issuance," this provision is ambiguous and must be construed 
against defendant. Nowhere in the Standby Letter of Credit does it state or even imply that 
plaintiff was required to submit the original bills of lading prior to issuance of payment by 
defendant. This Court will not read a provision into the parties' agreement that was not there.”  

VANPOY CORP., S.R.L. v. SOLEIL CHARTERED BANK, 2022 NY Slip Op 02381, Case No. 
2021-02094 (N.Y. App. Div. April 12, 2022). 



33. An Obligation to Post an LC Can Run with Land.   Under the terms of a recorded annexation 
with the Village of Kirkland, the initial developer was obligated to post LCs for each lot it 
developed and owned in an amount specified to cover public improvements related to those lots.  
When the developer sold some but not all the lots to other purchasers, the other purchasers were 
still obligated by the covenants of the annexation agreement to post LCs in proportion to their lots 
because those covenants ran with the land.   THE VILLAGE OF KIRKLAND v. KIRKLAND 
PROPERTIES HOLDINGS COMPANY, LLC I, and KIRKLAND PROPERTIES HOLDINGS 
COMPANY, LLC II, 2022 IL App (2d) 200780 (April 21, 2022).     
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Topics: Performance
Guarantee; Injunction; Fraud;
Irretrievable Injustice; Special
Equity

Note: ARSS – SIPS (JV) v.
Union of India involving the
seeking of an injunction on
payment under a performance
guarantee was heard by the
Honourable Shri Sanjay K.
Agrawal and Shri Arvind
Singh Chandel of the High
Court of Chhattisgarh at
Bilaspur.

The High Court, quoting
various judgments of the
Supreme Court of India on the subject, denied the injunction. In
its judgment issued 20 December 2021, the High Court held that:
“If the terms of the bank guarantee are unconditional and
absolute, the bank has to pay the amount of bank guarantee,
without demur. The payment of the bank guarantee cannot be
made subject to the claims and counter-claims arising out of the
main contract between the parties.”

The dispute related to a construction contract awarded by the
South East Central Railways to ARSS – SIPS. As per the
requirement under the contract, ARSS – SIPS provided a
performance bank guarantee in favour of Railways. The
performance guarantee was invoked by Railways which led to
ARSS – SIPS seeking an interim measure of injunction against
honour of the performance guarantee by filing an application to
the District Court under Section 9 of the Arbitration &
Conciliation Act, 1996.
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The facts of the matter were that South East Central Railways issued a notice inviting tender for
work in the Lajkura-Raigarh Section for construction of a rail line between Jharsuguda and Bilaspur.
ARSS – SIPS was the successful bidder and a letter of acceptance (LOA) was issued by the South East
Central Railways on 21 September 2016. The parties subsequently reached an agreement whereby
work was to be completed within 24 months from the date of the LOA. Under terms of the contract,
ARSS – SIPS (Applicant) submitted a performance guarantee worth INR 67,726,553 in favour of South
East Central Railways (Beneficiary). A dispute arose resulting in Beneficiary terminating the contract
on 2 January 2020. The contract contained an arbitration clause and ARSS thus filed a petition under
Section 9 of the Arbitration & Conciliation Act, before the District Court.

Applicant sought interim injunction from the District Judge on invocation of the bank guarantee
by the Beneficiary. The District Judge declined to give relief, holding that a bank guarantee cannot
ordinarily be restrained, except on one of three grounds: (i) fraud; (ii) irretrievable injustice; or (iii)
special equities. Since no such ground in the Section 9 petition was made out, relief was denied.

Challenging refusal of the interim injunction, Applicant filed an appeal before the High Court of
Chhattisgarh, Bilaspur and sought to argue that honour of the bank guarantee is “unjust, illegal and
bad in law”.

Initially, the High Court granted an interim order and restrained the honouring of the bank
guarantee. However, at the final hearing, after discussing case law, the court reiterated that a bank

guarantee is “an independent
and distinct contract between
the bank and the beneficiary
and is not qualified by the
terms of the underlying
transaction, or the primary
contract between the person at

whose instance the bank guarantee is given and the beneficiary. The nature of obligation of the bank
is absolute and not dependent upon the inter se dispute or proceedings … . The bank is liable to pay
as soon as the demand is made by the [Beneficiary].”

The High Court quoted Supreme Court observations from cases that “in the matter of invocation
of a bank guarantee or letter of credit, a bank guarantee is an independent and a separate contract
and is absolute in nature. The existence of disputes between the parties to the contract is not a
ground for issuing an order of injunction to restrain enforcement of a bank guarantee, or letter of
credit.” It is also observed that: “For a party to claim that the case falls under the exception of fraud
or special equities, proper pleadings must be made out … .” The High Court quoted a passage from
the Supreme Court’s 1996 judgment in State of Maharashtra v. National Construction Co. Bombay that:
“The rule is well established that a bank issuing a guarantee is not concerned with the underlying
contract between the parties to the contract. The duty of the bank under a performance guarantee is
created by the document itself. Once the documents are in order, the bank giving the guarantee must
honour the same and make payment. …”

In this case, the argument was that the contract period was extended by the Beneficiary, however,
before its expiry, the contract was terminated illegally and the bank guarantee invoked.

Initially, the High Court granted an interim order

and restrained the honouring of the bank

guarantee.
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Citing the 2006 Delhi High Court decision, Intertoll ICS Cecons O&M Company P. Ltd. v. National
Highways Authority of India, the law was reiterated as follows:

(a) The bank guarantee is an independent contract between the bank and the beneficiary.

(b) When there is an unconditional bank guarantee and the bank has agreed to make payment
without demur or protest, on beneficiary invoking the said bank guarantee, the bank is under
obligation to honour the said demand. It is based on the rationale that otherwise trust in
commerce, national and international, would be irreparably damaged.

(c) The bank … will not go into the pending disputes or nature thereof between the contractor
and the employer/beneficiary. The duty of the bank under a performance guarantee is created
by the document itself. Once the documents are found to be in order, the bank has to honour
the same.

(d) The courts cannot even go into the question as to whether the beneficiary has suffered any
damages or not. …

(e) The court is also precluded from embarking on the enquiry in encashment of bank guarantee
the beneficiary is trying to take undue enrichment.

(f) In so far as dispute between the parties to the underlying contract is concerned, that has to be
settled by resorting to litigation or arbitration, as the case may be.

(g) The courts should, therefore, be slow in granting the injunction to restrain the realization of
such a bank guarantee.

The court in Intertoll went on to identify three exceptions to this rule: 1) Fraud of egregious
nature; 2) Irretrievable harm or injustice; 3) Special equities in favour of the person seeking
injunction.

Accordingly, the High Court Judges concurred with the District Judge and observed that “we
hold that the Commercial Court (District Level) has rightly held that the [Applicants] have failed to
plead and establish the grounds of ‘fraud’, ‘special equity’ and ‘irretrievable injustice’ … for seeking
interim injunction against the enforcement of bank guarantee.”

This judgment reinforces the reluctance of Indian courts to interfere in the banking obligations
under bank guarantees or letters of credit. ■

LITIGALITIGALITIGALITIGALITIGATION DIGESTTION DIGESTTION DIGESTTION DIGESTTION DIGEST
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* Carter Klein is Of Counsel at Jenner & Block LLP in Chicago.

1. 12 CFR §7.1016(a).  The URDG is not specifically mentioned in the regulation but presumably would qualify as a
recognized regime for independent obligations payable against documents.

2. Id.

3. James Barnes, ISP98 Standby Forms and Achieving “Independence,” 18 DC Insight No. 1  (Jan-March 2013).

INDEPENDENT VS. ACCESSORY GUARANTEES –
A TALE OF TWO CASES: SHANGHAI SHIPYARD AND BANK AUDI

by Carter KLEIN*

As a financial services attorney in the United States for nearly
50 years, I still have a lot to learn about the way the rest of the
world uses so-called demand or bank guarantees and argues
about whether they are independent or accessory undertakings.
For historical reasons and regulatory concerns, U.S. banks seldom
issue bank guaranties.  The regulations have been modernized to
allow U.S. banks to issue bank guarantees, but they must be
payable against presentation of documents under a recognized
regime such as the UCC Article 5, the ISP, the UCP, the eUCP, or
the UNCITRAL Convention.1  U.S. banks are not to issue
undertakings based on nondocumentary conditions or the
resolution of facts or legal disputes between the applicant and the
beneficiary.2  The rest of the world does not have the same bank
regulatory regime as does the U.S. when it comes to banks
issuing guarantees.

James Barnes, dean of the U.S. letter of credit bar, authored an
article in 20133 citing the problems of the French and the British
determining whether an undertaking is independent or accessory:

“Is it a demand guarantee?” This was the title of a December 2004 DC Insight article by Georges
Affaki, in which he noted then that in France there had been over 300 decisions dealing solely
with whether an undertaking should be characterized as independent (suretyship or independent
guarantee). The article describes this type of litigation as a European “sport” inducing drafters of
guarantee texts to burden and lengthen them with meticulous details as to their character. It
concludes with recommendations to incorporate the URDG and to use published URDG templates
(then ICC publication no. 503).

The English courts have been asked repeatedly to characterize undertakings that are ambiguous as
to their intended independence. I deduce from the many English cases that, among other factors,
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incorporation of ICC rules (ISP, UCP, or URDG) is very helpful in establishing independence, that
the identity of the obligor as a bank is critical and that the inclusion somewhere of an undertaking
to pay against a demand is also critical.

The Barnes’ article points to a failure in drafting where bank and other issuers of guarantees fail
to incorporate a set of rules in their guarantees intended to be used for independent undertakings.
Affaki’s comment about litigating over whether a guarantee is independent or accessory was made
almost 20 years ago.  However, the same issue is still recurring – witness the recently decided
Shanghai Shipyard4 and Bank Audi5 cases — reminding me of the saying that those ignore the lessons
of the past are forced to repeat them.

Much of the problem about arguing over whether a guarantee is an independent or accessory
obligation was solved, or at least is solvable, by the advent of the URDG and the ISP.  When
incorporated as the rules governing a guarantee, and following their drafting rules (e.g. no
nondocumentary conditions), in most cases there should be no real argument that a guarantee is
documentary and independent, especially if the guarantor issuer is a bank.  if the guarantee is
independent, the guarantor can be called upon to pay with a demand and statement of default as
specified in the undertaking without the guarantor or the applicant  having the right, before paying,
to litigate a claim of breach of the underlying agreement the guarantee supports.  As is sometimes
stated in U.S. letter of credit cases, that once a timely conforming documentary demand is
presented, the rule is that where a “demand guarantee provides that where there is a dispute, the
guarantor must “pay now and argue later.”6

In the U.S., corporate guarantees are normally drafted very one-sidedly – with payment being
unconditional, absolute, irrevocable, primary, and immediate upon assertion of default, with waivers
of all conceivable suretyship defenses.  They serve their purpose in cases of an insolvency of the
primary obligor, waive suretyship defenses, and in most cases overcome procedural defenses that
the guarantor may raise.  Yet, most sophisticated beneficiaries understand that such guarantees, no
matter how well drafted, are not letters of credit and that the meaningful assertion of substantive
defenses that the obligation guaranteed is not owed by the primary obligor may slow down or
defeat the immediate enforcement of the guarantee until their judicial resolution.  The beneficiary’s
demand on a typical corporate guarantee in the U.S. would not normally be treated in court as
would a demand on a letter of credit or other independent undertaking.

That is apparently not the rule in the rest in the world where the ISP or URDG are frequently not
incorporated into what are intended to be independent, first demand or bank guarantees.  These
guarantees vary as to language and conditions.  There are different criteria used and applied
differently by different courts in different jurisdictions with different legal systems based on

4. Shanghai Shipyard Co Ltd v Reignwood International Investment (Group) Company Limited, [2021] EWCA Civ 1147
[England] (23 July 2021) appeal pending to English Supreme Court.

5. McNeil & NRM Inc., and Audi Bank v. Kolon DACC Composite, Ltd., Case No. 2021056342 (Comm’l Crt. Paris, Jan. 14,
2022).

6. Shanghai Shipyard, Par. 25.
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different contexts, issuers and wording to determine whether a guarantee is independent or
accessory.  Although the result was the same in both Bank Audi and Shanghai Shipyard, the courts used
a factor analysis to make the determination of independence.  Especially in the Shanghai Shipyard
case, the court considered not only various factors in the way the guarantee was worded and in
what context it operated, including that it provided for arbitration if timely invoked, but also the
varying views of numerous prior English court decisions on the subject.

Professor James Byrne in his book Standby & Demand Guarantee Practice7 listed several  factors used
to determine whether a guarantee is independent:8 (i) Is the undertaking documentary; (ii) is the
terminology used consistent with and contain the earmarks of an independent undertaking; (iii)
what is the name of the undertaking; (iv) are practice rules such as the URDG or ISP incorporated
into the undertaking; (v) does the relevant jurisdiction’s laws (such as U.S. UCC Article 5), support
the independence of the undertaking, and (vi) what kind or type of entity is making the promise to
pay – such as a bank vs. natural person.

The English court in the Shanghai Shipyard case recited Paget’s Law of Banking (11th ed.) under the
heading of “Contract of Suretyship v. Demand Guarantee”:

“Where an instrument (i) relates to an underlying transaction between the parties in different
jurisdictions, (ii) is issued by a bank, (iii) contains an undertaking to pay “on demand” (with or
without the words “first” and/or “written”) and (iv) does not contain clauses excluding or
limiting the defences available to a guarantor, it will almost always be construed as a demand
guarantee.”

Some of these factors were not present in the case.  The guarantor was previously the purchaser
and created or sponsored an SPV to take title – making it more like a corporate relationship rather
than an independent bank issuer.  Defenses were allowed if arbitration were timely demanded.
That is a major exception to the pay now, litigate later principle that should be present to
characterize independent undertakings.  The wording of the guarantee read in many respects like a
U.S. corporate guarantee would read.  The decision of the lower court was overturned, indicating
that case is a close case.  The case is on appeal to the Supreme Court of England.

In Bank Audi, as noted in Thomas Song’s article on the case, even though it did not incorporate
any set of rules, the guarantee was issued by a bank, secured an advance payment in an international
equipment purchase order where advance pay letters of credits or bank guarantees are typically
used, and contained wording without reference to arbitration or court resolution, of payment on
demand and declaration of default.

The takeaway from both cases and from the articles by Prof. Byrne, Jim Barnes, and Georges
Affaki on the issue of independent vs. accessory guarantees, is that to better assure that the issuer’s
guarantee is independent, incorporate a set of rules into the undertaking that are designed for and
support it as an independent obligation. ■

7. Standby & Demand Guarantee Practice – Understanding UCP 600, ISP98 and URDG758 (Inst. of Int’l Bank. Law &
Practice, Inc. 2014).

8. Id. at §1.8.1.
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Related History: United States v. Lillemoe, 242 F. Supp. 3d 109
(D. Conn. 2017) (denying motions for acquittal and new
criminal trial), noted in 2018 ANNUAL REVIEW OF INTERNATIONAL

BANKING LAW & PRACTICE at 643; Lillemoe v. USDA, 344 F. Supp.
3d 215 (D.D.C. 2018). See also United States v. Calderon, 944 F.3d
72 (2d. Cir. 2019) (affirming convictions for wire and bank
fraud and denying motions for acquittal and new trial).

Calderon v. United States
No. 3:21cv724 (JCH), slip op. (D. Conn. June 27, 2022) [USA]

Topics: Altered B/Ls; Habeas Corpus Motion; Misrepresentations; Pro se Defendant; Rented Trade
Flows; Synthetic LCs; Wire Fraud

Note: Pablo Calderon
(Defendant) was convicted for
conspiracy and wire fraud
regarding a scheme to defraud
U.S. banks by presenting
altered bills of lading under
confirmed letters of credit.1

The scheme involved the
Foreign Agricultural Service
(FAS), a division of the United States Department of Agriculture (USDA), which administered the
Export Guarantee Program (GSM-102), with the stated purpose of “financ[ing] the commercial export
of U.S. agricultural products, particularly to developing countries.” A typical transaction
contemplated a U.S. exporter approaching a foreign importer who would in turn approach a foreign
bank to obtain a letter of credit with the U.S. exporter as beneficiary. The foreign bank would then
approach a U.S. bank to obtain a guarantee against the LC to be repaid by the foreign bank. The
GSM-102 program then guaranteed the payment made by the U.S. bank to the U.S. exporter. As the
indictment alleged, Defendant “and his coconspirator created multiple entities to win a
disproportionate number of GSM-102 guarantees, which are typically split pro rata among
applicants”. Defendant was accused to have “altered bills of lading marked ‘copy non negotiable’ by
whiting out that marking and stamping the word ‘original’ in its place.” Defendant also shaded
portions of the B/Ls to make the alternations less apparent. The wire fraud transactions central to
the indictment involved CoBank as well as a Russian bank, IIB, which issued the letter of credit.

The instant action detailed the lengthy procedural history of both the criminal proceedings and
subsequent attempts by Defendant to obtain relief. Early on, Defendant moved to dismiss the
indictment claiming the alternations were immaterial; the motion was denied and the action
submitted to a jury. After the verdict was handed down, Defendant moved for an acquittal, alleging
“insufficient evidence existed of a scheme to defraud the banks, and that any misrepresentations or
alterations were immaterial”; Defendant also moved for a new trial. The motions were denied and
Defendant was sentenced to five months of imprisonment, three years of supervised release, and
ordered to pay restitution. Defendant acquired appellate counsel and timely filed an appeal to the
Second Circuit.2 Appellate counsel for Defendant, however, withdrew, and Defendant filed a reply
brief pro se and gave oral arguments. In affirming the trial court, the Second Circuit ruled that:

1. Background facts derived from United States v. Calderon, 944 F.3d 72 (2d. Cir. 2019).

2. Defendant and his coconspirator, Lillemoe, both appealed to the Second Circuit.
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[T]here was sufficient evidence presented at trial to support the jury’s conclusion that the
Defendants violated the wire fraud and conspiracy statutes. … [T[he district court did not err in
giving the jury a ‘no ultimate harm’ instruction, [and] did not plainly err in charging the jury on
the elements of bank fraud …

Defendant’s subsequent motion for a rehearing en banc was denied. Although the precise
argument was not clear, Defendant claimed that the Second Circuit panel failed to properly “apply
the Uniform Commercial Code” on appeal.3 After the Second Circuit mandate was issued, Defendant
filed a motion to stay the mandate (which was “defective”) and subsequently moved to recall the
mandate. Again, Defendant reiterated the same arguments. Although the appellate court denied the
motion, the Second Circuit did issue an amended judgment which removed the restitution order
handed down at trial. The Supreme Court of the United States subsequently denied Defendant’s
writ of Certiorari. As a last-ditch effort, Defendant filed a motion for habeas corpus to vacate his
sentence, again challenging the veracity of the evidence and its materiality in sustaining his
conviction. The US District Court for the District of Connecticut, Hall, J., denied the motion.

To successfully vacate a criminal sentence under 28 U.S.C. § 2255, a defendant must demonstrate
by a preponderance of evidence that a Constitutional error occurred, the court rendering the
sentence lacked jurisdiction, or an error of law occurred which “constitutes a fundamental defect
which inherently results in a complete miscarriage of justice.” As the Judge noted, Defendant
essentially made the same arguments considered and rejected by the Second Circuit.4 Nevertheless,
because Defendant proceeded pro se, the Judge read his submissions “broadly” to search for “any
colorable legal claims.” Curiously, Defendant again argued that the UCC established his “actual
innocence” as his alleged misrepresentations were not “materially fraudulent” thereunder. Without
elaborating further, the Judge rejected this argument as it had been “addressed multiple times over
the course of this litigation”.

Turning next to the altered B/Ls, Defendant again argued that a “copy altered with whiteout and
a new original stamp was effectively a true original.” This argument was considered and rejected by
the jury, further rejected under the motion for acquittal, and affirmed on appeal. Accordingly, the
Judge rejected the claim and briefly reviewed Defendant’s final arguments. Generally, Defendant
challenged the finding that “he contemplated harm to the banks”; argued that the conspiracy charge
should be vacated were the court to accept his main evidentiary arguments; and challenged the
propriety of government witnesses, among other “procedurally barred” claims.

Ultimately, the Judge expressed that Defendant “couche[d] his recycled arguments in the language
of ‘actual innocence’, asserting that he is innocent as a matter of law given his perception that this
court and the Second Circuit erred in reasoning or judgment regarding his claims.” As Defendant
offered no new relevant facts or evidence, the Judge denied the motion to vacate the sentence and
ordered the Clerk to close the case. ■

[MJK]

3. Defendant’s main argument was that the banks were never actually exposed to harm regarding the altered B/Ls
because the LCs were guaranteed by the FAS program. This argument, however, was rejected by the jury.

4. As footnote 4 made clear: “Not only has [Defendant] received appellate review of his claims, but he has also
petitioned for and been denied a rehearing en banc before the Second Circuit as well as a Writ of Certiorari before the
United States Supreme Court.”



 
 

EUROBANK ERGASIAS S.A. v. BOMBARDIER INC.:  
GUARANTORS CAUGHT BETWEEN HOME COURTS THAT DO NOT 

APPLY THE FRAUD EXCEPTION  
AND COURTS IN THE COUNTER-GUARANTOR’S COUNTRY THAT DO 

 
Notes prepared for the IIBLP’s LC Law Summit 

New York 
19 October 2022 

 
By Marc LEMIEUX* 
 
The recent decision of the Court of Appeal of Quebec in the matter of Eurobank 
Ergasias S.A. v. Bombardier Inc.1 (the “QCA’s Decision”) involves an 
application for an injunction taken by the account party, a Canadian aircraft 
manufacturer (“Bombardier”), against a local bank (National Bank of 
Canada, or “NBC”), to prevent it from making payment under a counter-
guarantee that NBC had issued in favour of a Greek bank (Eurobank Ergasias 
S.A, or “Eurobank”).2 
 
The counter-guarantee supported a letter of guarantee issued by Eurobank in 
favour of a branch of the Greek government, the Hellenic Ministry of National 
Defense (“HMOD”), to whom Bombardier had sold firefighting airplanes. The 
letter of guarantee secured the obligations of Bombardier to pay amounts 
owed pursuant to an offsets contract entered into between Bombardier and 
HMOD, alongside the main procurement contract. 
 
This note summarizes the facts and the reasons of the QCA’s Decision and 
offers some comments on the legal reasoning and practical consequences of 
the case. 
 
At the time of this note, Eurobank has sought leave to appeal the QCA’s 
Decision to the Supreme Court of Canada. 
 
 
 

                                     
1 2022 QCCA 802. At the time of this note, leave for appeal to the Supreme Court of Canada 
has been sought.  
2 The letter of guarantee was initially issued by ANZ Grindlays Bank Limited, which was 
replaced by New TT Hellenic Postbank S.A., which was replaced by Eurobank Ergasias S.A. 
For the sake of simplicity, the term “Eurobank” shall designate all three banks that 
successively issued the letter of guarantee. 



 
 

FACTS 
 
A dispute arose between Bombardier and HMOD as to what amounts of offsets 
were owed and whether the duty to pay such amounts was even legally 
enforceable. 
 
In December 2008, the parties submitted their dispute to an arbitration which 
was conducted over the course of a 5-year period. It culminated in an award 
released on 31 December 2013 which was entirely favourable to Bombardier. 
A contestation of this award by HMOD was dismissed by the Cour d’Appel de 
Paris in April 2015. 
 
At the commencement of the arbitration, HMOD undertook that it would not 
demand payment of the letter of guarantee before release of the award (the 
“Voluntary Undertaking”). However, notwithstanding this undertaking, 
HMOD drew on the letter of guarantee two times during the arbitration. 
 
The first draw was made in the summer of 2013.3 When it received notice of 
the draw, Bombardier petitioned the arbitral tribunal and the Superior Court 
of Quebec on an urgent basis.  
 
The arbitration tribunal issued an order (the “Arbitration Tribunal’s Interim 
Order”) preventing HMOD from demanding payment under the letter of 
guarantee. 
 
The Quebec Superior Court also issued a provisional order (the “QSC’s 
Provisional Injunction No. 1”)4 which not only prevented HMOD from 
demanding payment under the letter of guarantee, but also prevented 
Eurobank from paying any such draw by HMOD and demanding payment 
under the counter-guarantee and prevented NBC from honouring any such 
draw by Eurobank under said counter-guarantee.  
 
In light of these decisions, HMOD recanted its first draw and Bombardier did 
not seek to renew the QSC’s Provisional Injunction No. 1 when it expired. 
 

                                     
3 Eurobank determined that this demand was not compliant with the terms and conditions of 
the letter of guarantee. However, HMOD promptly replaced it with a revised draw, which was 
found to be compliant. The expression “first draw” in this text refers to such revised demand 
for payment. 
4 2013 QCCS 6892. 



 
 

Eurobank then petitioned the Court of First Instance in Athens to prevent 
HMOD from demanding payment under the letter of guarantee. The court 
issued the order. However, HMOD appealed this decision. On 16 December 
2013, the Court of Appeal of Athens reversed the CFI Athens’ decision and 
dismissed Eurobank’s application (the “CA Athens’ Decision (Injunction)”), 
effectively allowing HMOD to demand payment. 
 
Two days after this green light from the Court of Appeal of Athens, HMOD 
drew under the letter of guarantee for the second time. Eurobank found the 
draw to be compliant. 
 
Bombardier urgently applied again for an injunction before the Superior Court 
or Quebec, which, on 19 December 2013, issued a provisional injunction and 
other provisional orders on the same terms as the QCS’s Provisional Injunction 
No. 1 (the “QSC’s Provisional Injunction No. 2”).5 
 
There were now less than two weeks before the date on which the arbitral 
tribunal had indicated it would release the award. 
 
Eurobank formally asked HMOD if it would waive its demand for payment, 
given the Arbitration Tribunal’s Interim Order, the QCS’s Provisional Injunction 
No. 2 and the soon to be released arbitral award. As the letter of guarantee 
would remain in force after the expected date of such award, it was open for 
HMOD to wait and draw on the letter of guarantee only in the case of a 
favourable award. 
 
HMOD replied by serving an order (known as an “Extrajudicial Invitation 
Protest”), which required Eurobank to proceed with payment, under pain of 
severe consequences which, in addition to compulsory enforcement and 
collection, included the potential freezing of its assets, withholding of tax 
certifications and indictment for criminal sanctions punishable by 
imprisonment. 
 
The day following such Extrajudicial Invitation Protest, on 24 December 2013, 
Eurobank paid HMOD and demanded payment from NBC under the counter-
guarantee. 
 
A few days later, the arbitration award was released. The award was entirely 
favourable to Bombardier and ruled that the offsets contract, the duty to pay 

                                     
5 2013 QCCS 6896. 



 
 

offsets amounts stipulated thereunder and the letter of guarantee 
guaranteeing the payment of same were all null and void. 
 
Bombardier promptly filed new proceedings before the Superior Court of 
Quebec and on 8 January 2014, that court issued an interim safeguard order 
enjoining NBC not to pay any amount under the counter-guarantee (the 
“QSC’s Safeguard Order”).6 
 
A trial was held in October 2017 and in its decision (the “QSC’s Decision”)7 
the Quebec Superior Court (A) enjoined NBC from paying the amount claimed 
by Eurobank under the counter-guarantee, (B) declared the counter-
guarantee null and void, (C) homologated the arbitration tribunal’s award, (D) 
declared that the payment by Eurobank to HMOD under the letter of guarantee 
was not due and could not form the basis of a demand for payment under the 
counter guarantee, and (E) ordered HMOD to comply with the arbitration 
tribunal’s award. 

Eurobank appealed this decision to the Quebec Court of Appeal but HMOD did 
not. 
 
While the appeal was pending, on 29 November 2019, the Court of First 
Instance of Athens ruled on the merits of an action brought by Eurobank and 
allowed it to recover the amounts paid to HMOD under the letter of guarantee. 
However, this decision was overturned by the Court of Appeal of Athens on 2 
February 2021 (the “CA Athens’ Decision (Recovery)”). 
 
Such was the factual matrix when, on 7 June 2022, the majority in the QCA’s 
Decision confirmed all the conclusions of the QSC’s Decision, other than the 
conclusion ordering HMOD to comply with the arbitration tribunal’s award, 
which was quashed.  
 
THE REASONS OF THE QCA’S DECISION 
 
One important question presented to the Quebec Court of Appeal was whether 
HMOD’s third draw was fraudulent. If the answer to that question was 
affirmative, the other important question was whether HMOD’s fraud tainted 
Eurobank’s demand for payment under the counter-guarantee. 
 
Was HMOD’s third draw fraudulent? 
                                     
6 2014 QCCS 181. 
7 2018 QCCS 2127. 



 
 

 
The majority justices referred to the seminal decision of the Supreme Court 
of Canada in Angelica-Whitewear v. Bank of Nova Scotia8 (“Angelica-
Whitewear”) and summarized the applicable standard of proof as follows:9 

 
[54] The standard of proof for establishing the fraud exception varies 
depending on whether it is raised when a party is seeking to prevent 
payment under a letter of credit or if it is raised after the issuing bank 
has already paid the letter of credit. In the first case, a strong prima 
facie case of fraud is sufficient to prevent payment. When a draft has 
already been paid by the issuing bank, it must also be shown that the 
fraud was clear and obvious to the issuing bank before payment was 
made. 

 
Because an injunction was sought to prevent NBC from honouring Eurobank’s 
draw after Eurobank had paid HMOD’s demand under the letter of guarantee, 
it followed that the applicable standard of proof was whether HMOD’s fraud 
was clear and obvious to Eurobank, at the time that it paid HMOD. 
 
The dissenting justice agreed that this was the applicable standard.10 
 
Applying this standard, all judges agreed that HMOD’s second draw was 
tainted with clear and obvious fraud, although they did so for different reasons 
and with varying degrees of enthusiasm. 
 
The majority found that clear and obvious fraud was evidenced by HMOD’s 
contravention of its own Voluntary Undertaking and attempt to circumvent the 
Arbitration Tribunal’s Interim Order and the QSC’s Provisional Injunction No. 
2 “by any and all means, no matter how repugnant they may be”.11 
 
When confronted with the argument that the CA Athens’ Decision (Injunction) 
and the CA Athens’ Decision (Recovery) found that, under Greek laws, HMOD 
was not bound by its Voluntary Undertaking, the Arbitration Tribunal’s Interim 
Order or the QSC’s Provisional Injunction No. 2, the majority observed that it 
was not bound by these decisions of the Greek courts. It added: “A minimal 

                                     
8 [1987] 1 SCR 59. 
9 QCA Decision, supra, note 1, par. 54, paraphrasing Angelica-Whitewear, supra, note 8, p. 
84. 
10 Ibid., par. 219, 220 and 223. 
11 QCA Decision, supra, note 1, par. 60. 



 
 

degree of international business morality and fair play can prevail and be 
enforced outside the ambit of Greek territorial jurisdiction”.12 
 
In the majority’s eyes, Quebec courts owed no reciprocity to Greek courts 
because the Greek courts had themselves failed to grant reciprocity:13 
 

In this case, in clear contravention of the principle of reciprocity, the 
Court of Appeal of Athens decided to place no weight whatsoever on the 
prior judgments and orders of the Quebec courts. It would be curious 
indeed if this court were to enforce a foreign decision which is in 
complete contradiction with binding judgments of the Superior Court 
and which has chosen to both disregard and discard those judgments. 

 
The majority also relied on two overriding policy considerations: one whose 
objective was to maintain the integrity of the Quebec judicial system and the 
ICC arbitral process, and another, which was intended to prevent the 
completion of the beneficiary’s fraud.14 
 
The dissenting judge conceded that HMOD’s conduct was “deplorable”15 but 
disagreed that the breach of HMOD’s Voluntary Undertaking, its contravention 
of the Arbitration Tribunal’s Interim Order and the QSC’s Provisional Injunction 
No. 2 amounted to clear and obvious fraud. 
 
However, he found that the timing of HMOD’s second demand was 
“unreasonable”16 and that “the accumulation of events, and in particular the 
urgent demands for payment made in the days preceding the final arbitration 
award which HMOD expected to lose and HMOD’s intent to keep the moneys 
regardless of the final arbitration award, are sufficient to conclude that 
HMOD’s demand on 18 December 2013 was fraudulent”.17 
 
Did HMOD’s fraud taint Eurobank’s demand for payment under the 
counter-guarantee? 
 

                                     
12 Ibid., par. 66. 
13 Ibid., par. 68. 
14 Ibid., par 73 and 74. 
15 Ibid., par 164. 
16 Ibid., par. 194. 
17 Ibid., par. 201. 



 
 

The majority noted, in addition to the evidence of a clear and obvious draw 
by HMOD, that “it must also be shown that the fraud was clear and obvious to 
Eurobank before it paid under the letter of guarantee.18  
There was no doubt in the majority’s mind that this was the case.  
 
Eurobank argued that it had no choice but to pay when HMOD issued the 
Extra-Judicial Protest. The majority was not persuaded by this argument. It 
found instead that Eurobank had failed its role as “the last rampart before the 
realization of the fraud”, and “failed to resist” after considering the risks that 
resistance would have entailed.19 
 
While he agreed with the majority that the test was whether it was clear and 
obvious for Eurobank at the time of payment that HMOD’s draw was 
fraudulent, the dissenting judge concluded that the majority’s conclusion 
placed “too heavy a burden on Eurobank”.20 
 
He noted that Eurobank “took the right procedural step” by applying to the 
Greek courts for an injunction preventing HMOD from drawing. He found it 
difficult to criticize Eurobank for not having followed the QSC’s Provisional 
Injunction No. 2 given the CA Athens’ Decision (Injunction): “Faced with the 
judgment of the Greek court, it would not be reasonable for Eurobank to refuse 
to pay”.21 
 
The dissenting judge added a policy consideration of his own. He noted that 
Bombardier knew or should have known that there were risks involved in 
dealing with a branch of the Greek government. It assumed those risks in light 
of the profit it hoped to gain under the procurement contract. Eurobank, on 
the other hand, issued its letter of guarantee on the basis of the counter-
guarantee from NBC. The transaction was supposed to be largely risk-free for 
Eurobank, as reflected by the relatively small fee for its letter of guarantee. 
The risk was Bombardier’s and Bombardier must assume it.22 
 
COMMENTS 
 
The comments below focus on three aspects of the QCA’s Decision. 

                                     
18 Ibid., par. 70. 
19 Ibid., par. 36, agreeing with the trial judge’s findings: QSC’s Decision, supra, note 7, par. 
203. 
20 QCA’s Deciusion, supra, note 1, par 205. 
21 Ibid., para 212, 213 and 222. 
22 Ibid. par. 230. 



 
 

 
Can guaranteeing banks mitigate the risk of contrary? 
 
The default rules stated in articles 34 and 35 of the Uniform Rules for Demand 
Guarantees (“URDG”) provide that in the absence of wording to the contrary, 
letters of guarantee are governed by the laws of the country where they are 
issued and disputes between the beneficiary and the guarantor relating to the 
letter of guarantee fall within the exclusive jurisdiction of the courts of that 
country as well. Likewise, counter-guarantees are governed by the laws of the 
country where they are issued and disputes between the guarantor and 
counter-guarantor relating to the counter-guarantee fall within the exclusive 
jurisdiction of the courts of that country as well. 
 
It appears that the counter-guarantee in Eurobank Ergasias S.A. v. 
Bombardier Inc. did not include provisions departing from the default rules.23 
 
It is open for the guarantor to require that the counter-guarantee requires 
disputes between the guarantor and counter-guarantor thereunder to be 
subject to the laws of the country in which the letter of guarantee was issued, 
and that any such disputes be subject to the exclusive jurisdiction of those 
courts as well. Such a requirement would have the merit of ensuring that all 
disputes relating to the letter of guarantee and counter-guarantee be settled 
before the courts of only one country, namely the country where the letter of 
guarantee issued, thereby eliminating any concerns arising out of a potential 
lack of reciprocity by the courts of another country.  
 
The indemnification agreement between the counter-guarantor and the 
account party can also stipulate a renunciation preventing the account party 
from applying for injunctions in the counter-guarantor’s country.24 
 
A new definition of fraud for standby credits 
 
In Angelica-Whitewear, the Supreme Court of Canada noted that the fraud 
exception extends to any act of the beneficiary of a credit the effect of which 
permits the beneficiary to obtain the proceeds of the credit as a result of fraud. 
 

                                     
23 QSC’s Decision, supra, 7, par. 122. 
24 See Groupe SM (International) Construction Inc. v. Banque Nationale du Canada, 2013 
QCCA 1118. 



 
 

The only act of the beneficiary of a letter of guarantee (or standby) generally 
is to make a demand for payment and, as the case may be, to certify that a 
default has occurred in the underlying contract with the account party. So it 
was in Eurobank Ergosias S.A. v. Bombardier, as the letter of guarantee issued 
by Eurobank required HMOD to provide a statement that Bombardier had 
failed to fulfill obligations to provide offsets within the time limits provided by 
the offsets contract.  
 
When are demands and certifications under such letters of guarantee (or 
standbys) fraudulent? 
 
In the case of Cineplex Odeon Corp. v. 100 Bloor West General Partner Inc., 
the Court of Appeal of Ontario offered the following observations in this 
regard:25 
 

Fraud is a straightforward five-letter word, meaning just what it says: 
“fraud”. Fraud is not simply a legitimate dispute or disagreement over 
the interpretation of a contract, however one-sided that dispute may 
appear, While the notion of fraud may elude precise definition, it is a 
concept well-known to the law, and it must, in my view, import some 
aspect of impropriety, dishonesty or deceit. 

 
The court added: 
 

Cases where the demand on the letter of credit can be said to be “clearly 
untrue or false”, or “utterly without justification”, or where it is apparent 
there is “no right to payment”, all fall within the foregoing principles and 
must be read in the context of those “fraud” principles” […]. 

 
Bradley Crawford supports a similar understanding of applicable legal 
principles in The Law of Banking and Payment in Canada:26 
 

If the agreement between the parties calls for a letter of credit or first 
demand guaranty as security for an obligation, rather than as the 
unconditional property of the beneficiary, and the facts clearly show that 
no obligation remains unfulfilled and the period for claims has expired, 
it would clearly be unlawful and fraudulent for the secured party to draw 
the proceeds of the credit. 

                                     
25 1993 OJ no 112. 
26 Par. 13:30.70(3)(b) 



 
 

 
It follows that the baseline definition of a fraudulent draw under a letter of 
guarantee (or standby) issued to secure underlying commercial obligations is 
a demand for payment made in circumstances which make it clear that the 
underlying secured obligations are not owed. 
 
In our case, had HMOD made its demand after the release of the arbitral 
award, the demand would have correctly been found to be fraudulent. 
 
But the award had not been released when HMOD drew under the letter of 
guarantee. At that time, while the evidence suggested that HMOD may have 
been concerned about the likelihood of an unfavorable arbitral award, there 
was no objective reason to believe that its claim for the payment of offset 
amounts by Bombardier had no legs at all and was bound to fail.  
 
The finding of fraud by the QCA’s Decision is based on considerations other 
than the obvious untruthfulness of the beneficiary’s certification of a default 
or clear evidence that the underlying obligations are not due and payable. This 
new basis for the fraud exception leads to a slippery slope: all the reasons 
given by the majority for its finding of fraud would have remained true had 
the arbitral award favored HMOD. Does this mean that the fraud exception as 
interpreted by the majority would have prevented HMOD from obtaining 
payment under the letter of guarantee, had the arbitral award favored HMOD? 
 
Policy considerations 
 
The policy consideration introduced by the majority, to maintain the integrity 
of judicial systems, is unconvincing. Who is to say that the Canadian judicial 
system is more worthy of protection than the Greek system? Where two 
systems reach opposing conclusions as to the application or non-application 
of the fraud exception, a policy to maintain the integrity of either system is 
not a useful tool because each system can apply the policy, which results in 
the continuing opposition of their respective conclusions. 
 
The policy consideration referred to by the dissenting justice is more 
consistent with the promotion of international trade. The net practical result 
in Eurobank Ergosias S.A. v. Bombardier Inc. is that banks in one country may 
hesitate to provide letters of guarantee supported by counter-guarantees 
issued by banks in another country. This chilling effect impairs international 
trade. The policy of leaving with the account party and beneficiary the risks 
associated with the lack of judicial comity between the courts of the 



 
 

guarantor’s country and those of the counter-guarantor’s country is more in 
tune with the role of banks in the facilitation of international trade. 
 
CONCLUSION 
 
The Supreme Court grants leave to appeal in rare commercial cases of national 
interest. Eurobank S.A. v. Bombardier Inc. raises legal issues and policy 
considerations which have a broad impact on Canadian documentary credit 
and potentially international trade practices as well. The Supreme Court has 
not considered documentary credit law since its seminal decision in 1987 in 
Angelica-Whitewear, which involved a commercial credit. The Supreme Court 
of Canada never considered a standby credit case.  
 
I’m betting that we’ll talk again about this case in a few years from now at 
another IIBLP LC Law Summit. 
 
 
* Marc Lemieux is an experienced banking, payment and finance lawyer. After 
spending most of his career in two national law firms, in 2015, Marc founded Lemieux 
Droit des Affaires, a law practice dedicated to users and providers of financial 
services. 
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KEB HANA BANK KEB HANA BANK KEB HANA BANK KEB HANA BANK KEB HANA BANK VVVVV.....
KOREA EXPORKOREA EXPORKOREA EXPORKOREA EXPORKOREA EXPORT INSURANCE CORPORAT INSURANCE CORPORAT INSURANCE CORPORAT INSURANCE CORPORAT INSURANCE CORPORATIONTIONTIONTIONTION

       [2022] 2021 DA 215909, Korean Supreme Court [Korea]

Case Abstracted by Chang-Soon Thomas SONG, Esq.*

Topics: Validity of Extend or Pay; Abuse of Right

Type of Lawsuit: Standby LC Issuer sued Counter Guarantor on Extend or Pay Request.

Parties: Plaintiff/Respondent/Standby LC Issuer/Counter Guarantee Beneficiary – KEB
Hana Bank

Defendant/Appellant/Counter Guarantor – Korea Export Insurance Corporation

Defendant Intervenor/Appellant/Standby Applicant – Shinhan Co. Ltd.

Standby Beneficiary – Libyan Housing & Infrastructure Board and Libyan
Organization for Development of Administrative Center on Construction of
Housing Units and Supporting Facilities

Confirming Bank – Sahara Bank

Underlying
Transaction: Construction of Housing Units in Libya.

Instruments: Two standby LCs for EUR 40,825,073 and EUR 39,782,765, both subject to UCP600.
Two counter guarantees for same amounts, not subject to practice rules.

Decision: The Korean Supreme Court dismissed the appeal of the Court of Appeal decision.

Rationale: The Korean Supreme Court agreed with the Court of Appeal that since the extend
or pay request was a valid demand for payment, Counter Guarantor was obliged
to pay when it refused to extend its counter guarantee in favor of Standby LC
Issuer.

Factual Summary:
Shinhan Co. Ltd. concluded a contract in 2007 with Libyan Housing & Infrastructure Board, and

Libyan Organization for Development of Administrative Center on construction of housing units and
supporting facilities.

* Chang-Soon Thomas SONG, Esq., is Senior Advisor/Attorney at Law in the Trade Services Department of KEB
Hana Bank, Seoul, Korea.
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Shinhan Co. Ltd. (Applicant) applied for an advance payment
guarantee in favor of Housing Board and Administrative Center
(Beneficiary). KEB Hana Bank (Standby LC Issuer) issued a
standby letter of credit in favor of Beneficiary subject to UCP600
advised and confirmed through Sahara Bank in Libya
(Confirming Bank).

The standby stipulated that “This standby is payable at
[Confirming Bank] against beneficiary’s first simple demand in
writing” and “This standby is also renewable / extendable upon
beneficiary’s simple demand”. The standby did not require
presentation of the simple demand to Standby LC Issuer.

Korea Export Insurance Corporation and Applicant concluded a

SONG

contract to indemnify Standby LC Issuer for performance of its
liability under the standby and Korea Export Insurance Corporation
(Counter Guarantor) issued an export guarantee insurance policy
(counter guarantee) in favor of Standby LC Issuer.

The counter guarantee stipulated that Counter Guarantor will indemnify Standby LC Issuer for
loss or expected loss suffered in performance of its liability.

Housing construction stopped due to the civil war which erupted in Libya in February 2011.

In 2012, Beneficiary presented an extend or pay request to Confirming Bank which in turn
presented an extend or pay request to Standby LC Issuer. Should extension not be made within the
expiry date, the extend or pay request is to be considered as a demand for payment.

Standby LC Issuer presented an extend or pay request to Counter Guarantor, but Counter
Guarantor did not extend until the lapse of the expiry date.

Legal Analysis:
1. Validity of Extend or Pay Request: Counter Guarantor argued that since the extend or pay

request did not contain a default statement presented by the Beneficiary, the extend or pay was not
a valid demand for payment.

Usually, a payment demand is made with a default statement, certifying that an applicant had
failed to fulfill its contractual obligation, and payment is made by the guarantor. Sometimes, the
beneficiary presents a simple demand (without the use of a default statement) in the payment
demand. In this case, a default statement was not required.

The standby stipulated that payment demand and extension shall be made by simple demand.
Thus, the Supreme Court determined that a default statement was not required in the extend or pay
request and the extend or pay requested by Confirming Bank was a valid payment order.
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The extend or pay request stated that extension was to be made up to a certain date set by
Beneficiary and if Standby LC Issuer were to refuse the extension, the extend or pay request would
be regarded as a payment demand and payment would be made immediately to Confirming Bank.

The Court ruled: “Therefore, since the extend or pay request was not met with an extension until
the lapse of the expiry date, its validity as a demand for payment became effective.”

The Court of Appeal decided that since the extend or pay request was a valid demand for
payment, Counter Guarantor was obliged to make payment under its counter guarantee. The
Supreme Court affirmed.

2. Abuse of Right: The Supreme Court stated:

“Although the principle of abstraction is applied to the standby, it does not mean that principle of
good faith and abuse of right are excluded.

If the beneficiary has no rights against the applicant and still abuses the principle of abstraction by
demanding payment under the standby and this is clear objectively, as an abuse of right, it would
not be allowed. In such a case, the issuing bank can reject the demand for payment.

However, in light of the principle of abstraction in independent guarantee (standby), unless it is
objectively clear at time of demand for payment that beneficiary had abused his rights under the
independent guarantee (standby), such abuse of right should not be easily recognized. (See,
Supreme Court decision Dec 9, 1994 93 DA 43873, Supreme Court decision Aug 26, 2014 2013 DA
53700)”

The Court of Appeal recognized the following:

“In Feb 2011, as the Libyan civil war intensified, [Applicant] withdrew from the construction sites
and construction was stopped. The civil war in Libya and related disturbance in the country were
present before that time, and there were negotiations between [Applicant] and [Beneficiary]
thereafter on waiver of liquidated damages for delay and restart of construction. But due to
difference of opinion on payment of work completed and conditions for restart of construction, it
led to disputes between the two parties.

In light of the above, it is difficult to conclude that the construction work in Libya had been
stopped solely due to the civil war as force majeure.

Since at the time of extend or pay request by [Confirming Bank], it cannot be said that it was
objectively clear that [Beneficiary] had no rights against the applicant, the extend or pay cannot be
said to be an abuse of right.”

Comments by Chang-Soon Thomas SONG:
Counter Guarantor requested and Standby LC Issuer agreed to issue a confirmed standby in favor

of Beneficiary in Libya through a local bank in Libya (Confirming Bank). When the Libyan civil war
intensified, Counter Guarantor feared a call on the standby.
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When Beneficiary requested extension to which both Confirming Bank and Standby LC Issuer
agreed, Counter Guarantor refused to extend its counter guarantee. When asked to make payment
instead, Counter Guarantor again refused to pay. A lawsuit ensued and centered on the validity of
extend or pay as a payment demand.

Counter Guarantor argued that extend or pay requires a default statement as stated in URDG 458
Art. 26 Pay or Extend which in fact requires a default statement.

Pay or extend is where the beneficiary demands payment first by presenting a default statement
and then in the alternative gives the option of extension to the bank. This is pay or extend which is
rarely used for the obvious reason that payment demand is the last resort in the beneficiary’s
approach to the applicant in a relationship. Extend or pay is used to extend the guarantee and to
pressure the applicant to further perform the contract.

In an extend or pay, which is not described in the URDG458 (1992) nor in URDG758 (2010) which
only describes pay or extend, there is no default statement. If a default statement is presented, then
it becomes a pay or extend. In order to force the bank to extend, the beneficiary informs the
guarantor that if extension is refused, the extend or pay is to be regarded as a payment demand
(without default statement) and payment is to be immediately made. Banks usually extend and do
not contend that due to lack of default statement, extend or pay is not a valid payment demand.

The first instance court, believing counsel’s argument that URDG 458 Art. 26 Pay or Extend is
really Extend or Pay, ruled that the extend or pay request did not have a default statement and thus,
it was an invalid payment demand.

The Court of Appeal reversed the first instance court. The confirmed standby provided that the
standby is payable and extendable on simple demand (without default statement). Thus, without
relying on URDG 458 Art. 26 which was not applicable to the standby anyway, and referring to the
payable and extendable on simple demand, the first instance court decision was reversed by the
Court of Appeal and the Supreme Court affirmed.

In another case with a bank guarantee with the identical clause stating “payable and extendable
on simple demand”, the Korean Supreme Court ruled that an extend or pay request lacked a default
statement and consequently it was an invalid payment demand. The clause stating payable and
extendable on simple demand was for some reason ignored by the Court.

Counter Guarantor argued that if the extend or pay was a payment demand, then in light of the
Libyan civil war which stopped the construction in Libya, such a payment demand would be an
abuse of right on the part of Beneficiary.

However, Beneficiary never made a payment demand at any time after the civil war breakout. It
only requested extension of the guarantee in its favor which was accepted by both Confirming Bank
and Standby LC Issuer.

Because Counter Guarantor refused to extend its counter guarantee and refused to make
payment, this lawsuit commenced.
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The extend or pay request is primarily a request for extension and not a payment demand.
Payment demand can be easily made by Beneficiary at any time with a default statement.

But payment of the guarantee is not the object of Beneficiary. Rather, performance of the contract
underlying the standby letter of credit is its main concern. Thus, payment demand is rare and not
the norm.

And pay or extend is rarely seen; extend or pay is used to maintain a good relationship with the
applicant.

Extend or pay is used to assure the beneficiary of the security of the standby or bank guarantee
through extension. In the everyday routine extend or pay procedure, it is used to ensure such
security. In most cases, banks simply extend their standbys. They do not wish to make payment. And
banks do not require presentation of a default statement in the extend or pay request. ■

KEB Hana Bank v. Seoul Insurance Corporation
[2021] 2018 DA 248688 Korean Supreme Court [Korea]

Case Abstracted by Chang-Soon Thomas SONG, Esq.*

Topics: Validity of Extend or Pay; Contract of Mandate; Arguments Not Made by Parties;
Preemptive Claim

Type of Lawsuit: Instructing Bank sued Counter Indemnitor on Extend or Pay Request.

Parties: Plaintiff/Appellant/Instructing Bank/Counter Guarantor/Counter Indemnity
Beneficiary – KEB Hana Bank

Defendant/Respondent/Counter Indemnitor – Seoul Insurance Corporation

Defendant Intervenor/Respondent/Applicant – Shinhan Co. Ltd.

Local Guarantee Beneficiary – Libyan Housing & Infrastructure Board and Libyan
Organization for Development of Administrative Center

Local Issuing Bank/Counter Guarantee Beneficiary – Sahara Bank
Underlying
Transaction: Construction of Housing Units in Libya.

Instruments: Bank guarantee subject to URDG458; Counter guarantee subject to URDG458;
Counter indemnity not subject to practice rules.

* Chang-Soon Thomas SONG, Esq., is Senior Advisor/Attorney at Law in the Trade Services Department of KEB
Hana Bank, Seoul, Korea.
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Decision: The Korean Supreme Court dismissed the appeal of the Court of Appeal decision.

Rationale: The Korean Supreme Court agreed with the Court of Appeal that since the extend
or pay request was an invalid demand for payment, Counter Indemnitor was not
obliged to pay when it refused to extend its counter indemnity in favor of
Instructing Bank.

Factual Summary:
Shinhan Co. Ltd. made a contract in 2007 with Libyan Housing & Infrastructure Board to build

housing units and other facilities.

Following application for issuance of guarantee by Shinhan Co. Ltd. (Applicant) on 18 October
2007, KEB Hana Bank (Instructing Bank) requested Sahara Bank (Local Issuing Bank) to issue a
guarantee in favor of Housing Board and Administrative Center (Local Guarantee Beneficiary).
Instructing Bank issued a counter guarantee in favor of Local Issuing Bank subject to URDG458 and
Libyan law. The counter guarantee was available on presentation of a statement that Local Issuing
Bank had received a payment demand complying with the terms and conditions of the local
guarantee and URDG458 Article 20 from the Local Guarantee Beneficiary.

Local Issuing Bank issued the bank guarantee in favor of Local Guarantee Beneficiary on 18 Oct.
2007. The bank guarantee was available on presentation of a statement by Local Guarantee
Beneficiary certifying that Applicant had failed to fulfill its contractual obligations and the respect of
its breach.

Seoul Insurance (Counter Indemnitor) also issued a counter indemnity in favor of Instructing Bank
to back up the transaction on request from Applicant on 18 Oct. 2007.

On 15 Nov. 2012, Local Issuing Bank requested extension of the counter guarantee from
Instructing Bank up to 31 Jan. 2014 and, should extension be refused, then payment was to be made
to the Local Issuing Bank with the extension request having been made by Local Guarantee
Beneficiary. Thus, should Instructing Bank not extend its counter guarantee before lapse of the
counter guarantee, the extension request was to be regarded as a payment claim and payment was to
be made to the account of the Local Issuing Bank (extend or pay request).

On 7 Dec. 2012, Instructing Bank informed the Counter Indemnitor of the extend or pay request
and Counter Indemnitor refused to extend its counter indemnity in favor of Instructing Bank on 15
Jan. 2013.

Legal Analysis:
1. Validity of Extend or Pay Request: The Court began with a definition of a first demand bank

guarantee:

“The first demand bank guarantee is independent from the underlying contract between the
applicant and the beneficiary and thus payment cannot be refused based on the underlying
contract and the payment obligation of the issuing bank is triggered by beneficiary demand for
payment.
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Thus, as the guarantor of the independent bank guarantee, when there is a payment demand by
the beneficiary, regardless of the liability of the applicant towards the beneficiary, the bank
(guarantor) is obliged to pay. On this point there is the principle of abstraction which cuts off the
relationship between the bank guarantee and the underlying contract. (See, Supreme Court Aug
26, 2014 decision 2013DA53700).”

The Court explained how banks review demands for payment made under bank guarantees:

“Unless there are special circumstances, the guarantor of the independent guarantee reviews
solely whether the payment demand by the beneficiary and the supporting statement comply on
its face with the terms and conditions of the bank guarantee and decides whether to pay.”

The Court addressed the nature of an Extend or Pay Request:

“Extend or pay is a conditional expression of intention where the bank is to extend the expiry of
the bank guarantee before the bank guarantee expires or in the alternative to regard the extend or
pay as a proper payment demand at expiry date and to make payment. (Art. 26 of Uniform Rules
for Demand Guarantees 458)”

The Court then discussed how an Extend or Pay Request would be regarded as a valid payment
demand. The Court stated:

“In order for the extend or pay to constitute a proper payment demand when extension is
refused, the demand has to be made within expiry date and fulfill the terms and conditions of the
bank guarantee and the Uniform Rules for Demand Guarantees.”

In its review of the bank guarantee used, the Court stated:

“The bank guarantee in this case is an independent bank guarantee and there is a counter
guarantee securing its issuance by [Local Issuing Bank] in favor of [Local Guarantee Beneficiary].
The rule applicable in this case is the URDG 458 Art. 20(b) for counter guarantee which stipulates
payment demand under the counter guarantee requires a presentation of statement certifying that
the guarantor bank has received a payment demand complying with the terms and conditions of
the bank guarantee and this Article.”

“Also, in the counter guarantee in this case, it requires a statement certifying that [Local Issuing
Bank] has received a payment demand complying with the terms and conditions of the bank
guarantee and the Uniform Rules for Demand Guarantees 458 Art 20 be presented.”

“In the bank guarantee issued by [Local Issuing Bank], it is stipulated that presentation of a
statement certifying that applicant had failed to fulfill its contractual obligations and the respect
of its breach must be made for a payment demand.”

From the Extend or Pay Request in this case, the Court noted:
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“However, in the extend or pay request from [Local Issuing Bank], should extension be refused,
payment was demanded in the alternative, and in the record, there is no statement that [Local
Issuing Bank] had received a payment demand complying with the terms and conditions of the
bank guarantee and the Uniform Rules for Demand Guarantees.”

The Court concluded:

“Thus, the extend or pay request sent by [Local Issuing Bank] is not a complying demand for
payment under the counter guarantee.”

“The Court of Appeal decided that as the extend or pay request by [Local Issuing Bank] was not a
complying presentation for payment demand under the counter guarantee, the extend or pay
request was invalid as a payment demand.”

2. Contract of Mandate: The Court defined the nature of the contract between applicant and
issuing bank as a contract of mandate. It stated:

“In independent bank guarantees, the contract between the applicant and the issuing bank for the
issuance of the bank guarantee is a contract of mandate under the Civil Code to carry out
operations under the bank guarantee. The issuing bank as the guarantor has an obligation to
protect the interests of the applicant under the bank guarantee (Supreme Court decision 9 Dec.
1994 93DA43873, Supreme Court decision 12 Feb. 2015, 2014DA228228).”

The Court agreed with the conclusions of the Court of Appeal in the following manner:

“As [Instructing Bank] has an obligation to protect the interests of the applicant in this bank
guarantee under the bank guarantee application.”

“[Instructing Bank] was aware that the extend or pay request by [Local Issuing Bank] lacked the
requirements of the terms and conditions under the bank guarantee for a payment demand, and
yet did not immediately refuse the payment demand and thereby did not fulfill their obligations
to protect the interests of the applicant in this transaction.”

“Even if [Instructing Bank] is obliged to make payment under the payment demand, due to its
failure to advise its “refusal to pay” decision to [Local Issuing Bank] on the invalid payment
demand, and as this is a failure on the part of [Instructing Bank] to fulfill its obligation to protect
the interests of the applicant, this will not oblige the applicant to indemnify [Instructing Bank]
under the counter indemnity.”

3. Points Not Raised by the Parties and Right of Preemptive Claim: The Court discussed the
points not directly raised by the parties in the proceedings but could be inferred from evidence
presented to the Court. It stated:

“Under the civil procedure rules, the arguments which are not put forward by the parties cannot
be reviewed, but such arguments are not required to be express and when it is seen that it is
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implied in the arguments, it is sufficient.”

“Also, those arguments do not have to be made directly by the parties. If through the review of
evidence presented by the parties, the court takes notice of those arguments in the review process
and as long as they are not detrimental unexpectedly to the other party, such arguments may be
recognized by the court and used as a basis of the review process. (Supreme Court 26 July 2013,
2011DA82643)”

Determining that the Unfair Terms in Consumer Contracts Act was applicable to the bank
guarantee application in this case, the Court pointed to the terms and conditions in the bank
guarantee application which violated the Act. It stated:

The bank guarantee application Art 8 section 7 states: “where [Instructing Bank] decides that in
order to secure its claims a preemptive demand is required, even without an advice or final notice
from [Instructing Bank], the applicant undertakes to reimburse the guaranteed amount to the
[Instructing Bank] beforehand.”

“This provision denotes that the applicant has no right of refusal nor defense against [Instructing
Bank] and following the arbitrary intention of [Instructing Bank], the applicant is bound to
discharge its obligations.”

“This is an unreasonable restraint towards the applicant against his basic legal remedies without
any reasonable basis.”

Thus, the above provision must be narrowly interpreted according to Art. 5 of the Unfair Terms
in Consumer Contracts Act as “applicable only when the payment demand from [Local Issuing
Bank] is not clearly an abuse of right on their part and is not an invalid payment demand.”

The Court discussed the right of preemptive claim on the part of the bank as follows:

“The record shows that [Counter Indemnitor] has argued that the payment demand by
[Instructing Bank] does not bring rise to a preemptive claim for payment under the bank
guarantee application because the payment demand by [Local Issuing Bank] is invalid.”

“The argument by [Counter Indemnitor] can be seen as concluding that when payment demand
by [Local Issuing Bank] is legally invalid or is an abuse of right, the above provision is not
applicable. Thus, the preemptive claim is not automatically operative when [Instructing Bank]
arbitrarily recognizes the need for a preemptive claim. (Art 8 section 7 bank guarantee
application). There is no error in this reasoning used by the court below.”

4. Whether Preemptive Claim is Proper: The Court approved the conclusions of the Court of
Appeal on whether the preemptive claim on the part of the bank is proper. The Court stated:

“The Court of Appeal for the above reasons concluded that such preemptive claim is improper.
The occurrence of anxiety or risk regarding [Instructing Bank] rights or legal position is uncertain,
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and preemptive claim also is not the most effective or proper means to remove such anxiety or
risk in this case and the subject of ascertainment has not been fixed, thus, no reason for such an
ascertainment is necessary.”

Comments by Chang-Soon Thomas SONG:
The Local Guarantee Beneficiary required both confirmed standbys as well as bank guarantees

issued by Local Issuing Bank in this transaction with the construction company. Both the standbys
and the bank guarantees had a special clause in their texts:

“Payment demand shall be made on simple demand”, which means that no default statement is
required.

“Payable and extendable on simple demand” which means that payment demand will be made
without a default statement and an extend or pay request will not require a default statement.

A bank guarantee issued
subject to URDG [458 or 758]
usually requires a default
statement with a payment
demand and this is considered
a complying presentation after
the presentation is examined
by the bank. But when the text

of a bank guarantee contains the clauses “payment demand shall be made on simple demand” and
“payable and extendable on simple demand”, the URDG requirement for a default statement is
overridden. Bank guarantee text trumps the provisions of the URDG.

In this case, the bank guarantee’s initial text required a default statement. But an amendment was
made which provided that payment by the bank was to be made on simple demand. This meant that
no default statement was required in the payment demand. In the amendment, the clause “payable
and extendable on simple demand” was also included. Thus, extend or pay did not require a default
statement. The Court overlooked the amendment with the special clause “payable and extendable
upon simple demand” in this decision.

The Local Guarantee Beneficiary received two standbys and two bank guarantees; all of the
instruments were required to have the above special clause. Both standbys and one of the bank
guarantees were issued with the special clause from the outset.

The other bank guarantee was issued requiring presentation of a default statement but on request
of the Local Guarantee Beneficiary, an amendment with the special clause was issued by both Local
Issuing Bank and Instructing Bank.

The special clause should have been conclusive in all of these cases. In the Export Insurance case
with the two standbys, the special clause was conclusive in the final decision by the Supreme Court.

“[A]n amendment was made which provided that

payment by the bank was to be made on simple

demand. This meant that no default statement

was required in the payment demand.”
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However, in the two Seoul Insurance cases, the special clause was not mentioned at all by the Court
and URDG458 Art. 26 was decisive in the final decision.

The clause payable upon simple demand is the other important clause in addition to the payable
and extendable upon simple demand. Payable upon simple demand overrides the requirement for a
default statement.

Thus, the two Seoul Insurance cases with payable upon simple demand should have been decisive
in validating the extend or pay as a payment demand since following the payable on simple demand
clause in the bank guarantee, the default statement required by the URDG is overridden.

But the Court ruled that despite the payable upon simple demand, the URDG requirement for a
default statement was regarded as effective. This is incorrect as the bank guarantee text trumps the
URDG rules.

And even if the guarantee was not amended and payment was to be made on presentation of a
default statement, in the extend or pay request no such default statement is required.

In the two Seoul Insurance Supreme Court decisions1 including the present decision, URDG458 Art.
26 was used as the court’s basis for ruling that the extend or pay was not a proper payment demand
because it lacked a default statement and Art. 26 required a default statement.

But on close reading, Article 26 seems to provide that after demanding payment from the bank,
the beneficiary gives the bank an option in the alternative to make an extension in which case the
payment demand would be withdrawn. This is not an “extend or pay”, but “pay or extend.” And in
pay or extend, a default statement is required.

In an “extend or pay” scenario which is not covered in Art. 26, no such default statement is
presented nor required by the bank in international bank practice.

Thus, the Court erred in applying URDG458 Art. 26 to the extend or pay request in this case. No
extend or pay request is ever presented with a default statement for the simple reason that it is
primarily an extension request. Only when the bank refuses to extend does the extend or pay
request become a payment demand. In this case, no default statement was further presented to
become a payment demand. ■

1. The other is KEB Hana Bank v. Seoul Insurance Corporation (1), [2021] 2017 DA 218895, Korean Supreme Court
[Korea].

FEAFEAFEAFEAFEATURETURETURETURETURE
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Summary prepared for the ABA’s UCC Letter of
Credit Subcommittee Meeting by Carter Klein*

15 September 2022

Gary Collyer, known for his work with the ICC Banking
Commission, prepared at the request of KEB Hana Bank (KEB) a
40-Page Report submitted in support of KEB’s position in the
standby LC case before the Korean Supreme Court filed by KEB
against the Korea Export Insurance Corporation (KEIC).

KEB sought to enforce KEIC’s counter-guarantee issued to KEB
backing KEB’s standby LCs of approximately USD 100 million
issued to the Libyan Housing Authority to support the ultimate
applicant’s 5,000 unit housing development project in Libya. The
standbys were confirmed by Sahara Bank. Due to the Libyan civil
war and the need for parties to discuss their differences on
resumption of the project, the beneficiary, confirming bank and
KEB each sent extend or pay demands to keep the standbys in
force. KEIC declined to extend its counter-guarantee and refused
to pay KEB on the ground that no default certificate accompanied
the demand to pay. The Korean Supreme Court ruled that the
demand to pay was proper and KEIC should pay KEB since it did
not extend its counter-guarantee.1

Although Gary Collyer’s Expert Report will not be made
available for publication, I have read it and believe it contains a
number of salient points. In my view, the following observations
based on its content are worth mentioning:

1. Prior to implementation of ISP98, Gary Collyer was chair of a
small ICC working group appointed to study whether the
rules drafted specifically for standby letters of credit should
be adopted by the ICC.

* Carter Klein is Of Counsel at Jenner & Block LLP.

1. KEB Hana Bank v. Korea Export Insurance Corporation, [2022] 2021 DA
215909, Korean Supreme Court [Korea], case abstracted by Chang-Soon
Thomas Song, Jul/Aug 2022 DCW, p. 28.
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2. In the first few years following implementation, the ISP was seldom used for standby LCs issued
outside the US. At that time, the UCP remained the preferred rules for standbys.

3. Today, the majority of global standby LCs are estimated to be governed by the ISP.

4. If given the option, the ISP98 should be the rules of choice for an applicant, issuer, confirmer or
nominated person of a standby, if only for the fact that they are written specifically for use with
a standby.

5. Two standby LCs to the Libyan Housing Authority (LHA) for nearly USD 100 million in total
were issued by KEB in 2008 and confirmed by Sahara Bank, a local bank in Libya, to secure
performance of a 5,000 unit housing project before the Libyan civil war broke out.

6. KEIC, in effect the applicant for the KEB LCs, requested that KEB issue the standby LCs in favor
of LHA and that they be confirmed by Sahara Bank and governed by the UCP600.

7. To induce KEB to issue the standby LCs to LHA, KEIC issued its counter-guarantees payable on
first demand. The counter-guarantees did not require a default statement to accompany the
demand and did not specify any rules to be applied to them.

8. The UCP600 rules contain no provisions that govern an extend or pay request. Such request
would be left to the terms of each standby LC.

9. In practice, most standbys do not have provisions in them that deal with extend or pay.

10. The UCP600 incorporates standard banking practices primarily relating to commercial letters of
credit.

11. The KEB LCs issued to LHA contained the following term:

“THIS STAND-BY LC IS ALSO RENEWABLE/EXTENDABLE UPON BENEFICIARY’S FIRST
SIMPLE DEMAND.”

12. This provision in effect allows the beneficiary to require the confirming bank to extend the LC to
any date since the confirming bank’s consent to an extension of the LC was not a condition of its
confirmation of the LC.

13. The same result applies to the issuing bank, KEB, and to KEIC, since neither had a provision or
condition in their wording of extension by demand requiring the issuer’s (KEB) or counter-
guarantor’s (KEIC) consent to any extension demanded by the beneficiary.

14. The extension wording included in the standby LCs obviated the need for any form of extend or
pay request.

15. The two KEB standby LCs contained a simple demand right to draw based on the following
provision:

“THIS STANDBY LC IS PAYABLE AT SAHARA BANK COUNTERS AGAINST BENEFICIARY’S
FIRST SIMPLE DEMAND.”

16. The two KEB standby LCs contained the following right to reimbursement clause:

“IN REIMBURSEMENT: WE HEREBY AGREE TO COVER YOU AS PER YOUR INSTRUCTIONS
UPON RECEIPT OF YOUR AUTHENTICATED MESSAGE CLAIM OR IN WRITING.”

17. Neither the UCP nor the ISP contain requirements for a reimbursement claim.
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18. The above reimbursement wording does not indicate any special text to be used to claim
reimbursement.

19. Sahara Bank’s claim on KEB read:

“BENEFICIARY OF OUR STANDBY LETTER OF CREDIT CLAIMED LIQUIDATION OF FULL
STANDBY LETTER OF CREDIT AMOUNT UNLESS YOUR ... RENEWAL INSTRUCTIONS
RECEIVED BY US DURING THE CURRENT VALIDITY PERIOD OF THE CREDIT WE
CONSIDER THIS SWIFT AS OUR FORMAL CLAIM FOR LIQUIDATION AND FOR CREDITING
... .”

20. Based on this text without other explanatory text, it would be hard to contest that the Sahara
Bank claim was not valid in accordance with the wording of each standby LC issued to LHA.
Any problems with this interpretation lie with the lack of suitable text of the standby LC and the
counter-guarantees.

21. Counter-standby LCs are not common in practice. Usually a confirmation is used. But for bank
guarantees, confirmations are not used and counter-guarantees are the norm.

22. It is advisable for a counter-standby LC to be aligned with the same set of rules applied to the
standby LC that it supports.

23. It is advisable that a counter-standby LC has the same draw trigger as the standby LC – in this
case, a simple demand.

24. In this case, KEIC’s counter-guarantee provided the text of what the KEB standby LC should
state.

25. As a result, KEIC and its applicant — and not KEB — are responsible for risks arising out of any
ambiguities or incomplete terms and conditions of the standby LCs.

26. The choice of rules for a guarantee or standby LC (URDG vs. UCP or ISP) can have different
outcomes depending on the situation faced by the issuer, confirmer, or other nominated person,
even though both a guarantee and standby LC are issued for the same purpose (e.g., supporting
a local project in a foreign country).

27. Whereas the UCP does not contain any rule that is specific to a standby LC, the ICC Banking
Commission has seemingly “recognised standby practice will be determined by the practices and
resolutions encompassed in the ISP 98” in its analysis and conclusions provided in response to
opinion requests.

28. The suggestion is that ISP98 Rule 3.09 be used to interpret an extend or pay request under a
standby LC governed by the UCP.

29. Under URDG 758 Article 23, a complying demand must be made as part of an extend or pay
request. Cited as support are Practices 122, 123, 125, and 131-133 of the ICC’s International
Standard Demand Guarantee Practice under URDG 758 (ICC Publication No. 814)(ISDGP).

30. Gary Collyer estimates that over 90% of claims made on guarantees are extend or pay demands
to keep the guarantee in effect well beyond its original expiration date and that the practice is
quite common.

31. THE OFFICIAL COMMENTARY ON THE INTERNATIONAL STANDBY PRACTICES for ISP98 Rule 3.09 and the
International Standard Demand Guarantee Practice under URDG 758 point out the duties and
time periods for an issuing bank to act when confronted with an extend or pay request.
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32. Under the ISP, the beneficiary is not required to submit a complying presentation under an
extend or pay request. However if an extension is not timely forthcoming, it is in the interests of
the beneficiary to ensure that a complying presentation is made before the LC expires. (See ISP98
Rule 3.09)

33. Under URDG 758 Art. 23(a), when an extend or pay request is made to the guarantor, the
demand must be a complying demand. This means that a default certificate is required to be
presented. (See URDG Art. 15 and ISDGP Practice 122)

34. Although all regimes applicable to independent guarantees and standby LCs require a complying
presentation to be honored, the URDG result is different than that under the ISP and UCP if the
undertaking only requires a demand to effect a draw. Under an ISP or UCP standby LC, no
default certificate is required if the standby LC is payable by presenting a simple demand for
payment.

35. Under the URDG and the ISP, if the beneficiary makes an extend or pay demand on the
guarantor/issuer, and the guarantor/issuer timely grants an extension, then the demand for
payment is deemed withdrawn. (See ISP98 Rule 3.09; URDG 758 Art. 23)

36. Under ISP98 Rule 3.09(b) and URDG 758 Art. 23(d), beneficiary consent to the extension to the
date requested is deemed implied if the extension is granted. The UCP does not have such a
provision.

37. Under ISP and URDG undertakings, the issuer/guarantor cannot be required to consent to an
extension under an extend or pay demand. Under a normally worded UCP 600 standby LC, the
issuer must agree (consent) to an amendment to extend a standby LC before being bound by it,
thus having the same effect as requiring issuer/guarantor consent.

38. If the issuer/guarantor refuses to extend its undertaking, under the ISP and the URDG, the
issuer/guarantor must examine the documents to see if they comply. If they do not comply, the
issuer/guarantor must timely inform the beneficiary that they do not. Having given timely notice
of noncompliance, the issuer/guarantor cannot be compelled by the extend or pay request to pay
on its undertaking. The UCP does not address this issue.

39. Official Opinion R869 (2016) of the ICC Banking Commission is distinguishable. The opinion
excused the issuing bank from reimbursing a confirming bank under a UCP performance
assurance LC because the demand under the extend or pay demand given by the confirming
bank to the issuing bank did not comply with the requirements of the LC for a valid demand.
The demand under the LC in question had to include statements that: (i) the supplier defaulted
in performing its obligations and (ii) the beneficiary demanded payment from the supplier 30
days in advance of drawing.

40. The terms and conditions of standby LCs can modify the applicable rules and practices regarding
extend or pay demands by their wording.

41. In the case of the two standby LCs issued by KEB to LHA, by their own wording, they
effectively changed the rules on how an extension of the LC can be obtained, the manner in
which a demand is to be submitted to the confirming bank, and how reimbursement can be
claimed on the issuing bank and counter guarantor’s undertakings. 

ARARARARARTICLESTICLESTICLESTICLESTICLES



 

Kuliarchar Sea Foods (Cox’s Bazar) Ltd. v. Soleil Chartered Bank 

No. 654930/2017, slip op. (N.Y. Sup. Ct. July 29, 2022) [USA] 

Prior History: Kuliarchar Sea Foods, No. 654930/2017, 2019 WL 4962550 (N.Y. Sup. Ct. Oct. 

8, 2019) (order stipulating discovery terms); Kuliarchar Sea Foods, 89 N.Y.S.3d 888 (N.Y. App. 

Div. 2019) (affirming trial court’s denial of motions to dismiss action against Issuer and Parent); 

Kuliarchar Sea Foods, No. 654930/2017, 2018 WL 1638809 (N.Y. Sup. Ct. Apr. 5, 2018) 

(complaint adequately alleged basis for personal jurisdiction over Issuer as alter-ego of Parent; 

trial court denying motions to dismiss).  

Topics: Discovery; Default Judgment; Motion for Protective Order; Motion to Strike Answer; 

Quashing of Subpoena; Wrongful Dishonor 

Note:1 To facilitate its purchase of two containers of “black tiger shrimp” from Kuliarchar Sea 

Foods (Cox’s Bazar) Ltd. (Seller/Beneficiary), a Bangladeshi company, Echopack, Inc. 

(Buyer/Applicant) applied for and caused Soleil Chartered Bank (Issuer) to issue a USD 558,720 

“irrevocable, documentary letter of credit”. No practice rules were mentioned. Subsequently, 

Mercantile Bank Ltd. (Nominated Bank), a Bangladeshi bank, on behalf of Seller/Beneficiary, 

“sent the first SWIFT messages … [to Issuer] confirming that payment was required under the 

L/C.” While not clear if Issuer gave any response, Issuer dishonored for several months. 

Thereafter, Seller/Beneficiary sued Issuer, its parent company, Soleil Capitale Corporation 

(Parent), and the individual owner of Parent (collectively, Defendants) for wrongful dishonor, 

seeking USD 558,000 plus interest.  

Following an extensive pretrial period, the trial court set discovery terms for the parties. In 2021, 

Seller/Beneficiary made several attempts to depose a representative of Issuer “familiar with the 

structure and operations of the bank.” Defendants, however, originally produced “only counsel to 

the trustee of the trust that owns all the shares of the bank”. Thus, in a May 2021 status-

conference order, the trial court ordered Defendants to produce a suitable witness by July 2021. 

When Defendants failed to comply again, the trial court ordered Defendants to “produce a 

witness who possesses first-hand knowledge of the structure and general operations of [Issuer], 

as well as the claims and defenses asserted in this action ... [no] later than August 30, 2021.” 

Defendants, nevertheless, did not comply. Seller/Beneficiary then moved for the first time to 

strike Defendants’ answer to the complaint. In a November 2021 order, the trial court declined to 

strike the answer but “warned” Defendants that failure to produce a suitable witness “absent 

good cause shown” would result in serious sanctions.  

A week before a December 2021 deposition, Defendants served a subpoena on Nominated Bank, 

seeking “documents related to the bank’s commercial dealings” with Seller/Beneficiary. 

Seller/Beneficiary moved to quash the subpoena. The trial court granted interim relief, staying 

Nominated Bank’s obligation to respond. As for the deposition, Defendants, on the day of, 

produced a representative that lacked the requisite knowledge claiming the “previously 

designated witness had fallen ill.” In response, Seller/Beneficiary moved to strike Defendants’ 

answer and for a protective order to quash the subpoena. The Supreme Court of New York, New 

                                                            
1 Some factual claims derived from 2018 trial court decision. 



 

York County, Lebovits, J., granted both motions and gave Seller/Beneficiary leave to move 

within 30 days of the order for default judgment. 

The Judge began with the motion to strike, noting that it was a “drastic remedy, appropriate only 

when no lesser sanction will do.” As the November 2021 order provided, however, the trial court 

warned Defendants about such a measure having been “directed, in multiple prior discovery 

orders, that [D]efendants produce (i) a representative of [Issuer], who (ii) ha[d] knowledge of the 

bank’s structure and operations.” Defendants argued that they complied with the witness they 

produced in December 2021, claiming the witness was one of the top three managers of Issuer. 

That witness, however, testified as being neither a manager nor an employee of Issuer. Instead, 

the witness was an independent contractor providing consultation services. In any event, the 

“fundamental problem” was lack of knowledge of structure and operations of Issuer. Apparently, 

Issuer was “owned by a Liechtenstein trust.” The witness claimed to have no knowledge of that 

trust or, for that matter, “whether the trustees of the trust are running the bank’s day-to-day 

operations.” The provided witness was not involved in obtaining Issuer’s “operating license 

(issued by the Union of Comoros), and had no first-hand knowledge whether that license, once 

issued, had been renewed and kept current.”2 Ultimately, in light of the “continuing, persistent 

failure” to provide responsive discovery, the Judge granted the motion to strike Defendants’ 

answer. 

Turning next to the motion for a protective order, the Judge noted that Defendants served the 

subpoena on Nominated Bank three months after the deadline for documentary subpoenas set by 

the court. Defendants claimed that the information sought “might be relevant to the issue of 

damages”; the Judge, however, was not persuaded. The subpoena lacked any explanation or 

justification for the disclosures sought from Nominated Bank. That alone was enough and the 

Judge granted Seller/Beneficiary’s motion to quash the subpoena in full. Thus, Nominated Bank 

was not required to respond and Defendants were ordered to “return or destroy any materials” 

they may have received.  

Comment: Although no substantive decision on LC law or practice was rendered, regular DCW 

readers will recognize the Issuer, having appeared in numerous LC litigations. Some of the facts 

contained in this opinion are peculiar, and to have drawn the severe sanction of having an answer 

stricken is noteworthy.    

 

                                                            
2 Nor did the witness “know whether the bank had ever applied for or been granted a state or federal 

banking license in the United States.” 
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LITIGALITIGALITIGALITIGALITIGATION DIGESTTION DIGESTTION DIGESTTION DIGESTTION DIGEST

Prior History: Punjab National Bank v. Malayan Banking Bhd,
[2018] No. 22NCC-28-01-2014 (High Court Malaya, Kuala
Lumpur, 13 Nov. 2018) [Malaysia]; [2020] No. W-02(IM)(NCC)-
1891-09 (Putrajaya Ct. of Appeal, 18 Jun. 2020) [Malaysia],
summarized at Feb. 2021 DCW 11.

Malayan Banking Berhad v. Punjab National Bank
No. 02(f)-75-11/2020(W) (Fed. Ct. Malaysia

23 May 2022) [Malaysia]

Topics: Bills of Lading; Negotiation; Notice of Refusal;
Preclusion; Reimbursement Undertaking;
Standard for Examination of Documents;
UCP600 Articles 1, 2, 4, 5; Article 7(b) & (c);
Article 14(a), (b) & (i); Article 16(a), (c), (d) &
(f), Article 20

Type of Lawsuit: Negotiating Bank sued Issuer for breach of
reimbursement undertaking.

Parties: Plaintiff/Appellant/Negotiating Bank –
Malayan Banking Berhad
(Counsel: Lambert Rasa-Ratnam, Mong
Chung Seng and Ding Ee Lyn (Lee
Hishamuddin Allen & Gledhill))

Defendant/Respondent/Issuer –
Punjab National Bank
(Counsel: T Gunaseelan and Keshvinjeet
Singh (Gunaseelan & Associates))

Negotiating Bank’s Settlement Agent –
Wells Fargo Bank, New York

Advising Bank – Royal Bank of Scotland

Seller/Beneficiary – SIMS Copper Sdn Bhd

Buyer/Applicant – Sara International Ltd.
Underlying
Transaction: Sale of continuous cast copper wire rod 8mm

dia. in coil form – HS code 7408.11 quantity 250
mt (+/- 2%).
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LC: UCP600 LC for USD 1,962,500 allowing for partial shipments and negotiation by
any Malaysian bank.

Decision: The Federal Court of Malaysia set aside the Court of Appeal judgment in favour
of Issuer and restored the High Court judgment in favour of Negotiating Bank.

Rationale: Under three questions allowed on final appeal: (1) Must a UCP600 LC issuer that
determines documents presented do not comply give a notice of refusal pursuant
to Article 16 to the presenter regardless of the nature of non-compliance or face
the consequences of preclusion? Yes; (2) In determining UCP600 documentary
compliance, is a negotiating bank only required to make its determination based
on the face of the documents alone? Yes; and (3) May a UCP600 LC issuer refuse
to reimburse the negotiating bank based on alleged non-standard negotiation
practices that are unstated in a single notice of refusal? No.

Factual Summary:
To secure its purchase of goods from SIMS Copper Sdn Bhd (Seller/Beneficiary), Sara

International Ltd. (Buyer/Applicant) applied for and caused Punjab National Bank (Issuer) to issue a
UCP600 LC for USD 1,962,500 (+/- 2% tolerance) available for negotiation by any bank in Malaysia.
The LC allowed for partial shipments and Issuer irrevocably agreed to reimburse the negotiating
bank 60 days from the B/L date. Royal Bank of Scotland (Advising Bank) advised the LC to Malayan
Banking Berhad (“Maybank”, hereinafter Negotiating Bank) which in turn “duly communicated” the
LC terms to Seller/Beneficiary.

Subsequently, Seller/Beneficiary presented documents to Negotiating Bank through “10 separate
presentations”. The next day, having satisfied itself that the documents complied on their face,
Negotiating Bank paid Seller/Beneficiary USD 1,983,765.65. Negotiating Bank later forwarded the
documents by courier to Issuer and included a cover letter requesting that Issuer communicate with
it regarding the documents but to send reimbursement to Wells Fargo Bank, New York (Wells
Fargo).1

Issuer received the documents in early December 2011. More than two weeks later, Issuer sent
Negotiating Bank its first communication regarding the documents alleging the B/Ls were
discrepant. A few days later, Negotiating Bank responded by disputing the notice of refusal and
demanded that the sum paid to Seller/Beneficiary be reimbursed about a month later on the LC
maturity date. Issuer responded by alleging that a notice of discrepancies had been timely sent to
Wells Fargo. “As revealed by the evidence”, however, “this Notice to Wells Fargo was only received
by [Negotiating Bank] on 27 November 2013.” (para.14). After Negotiating Bank subsequently
requested Issuer to petition Buyer/Applicant to waive the alleged discrepancies, Issuer responded
that Buyer/Applicant would not agree, and further informed Negotiating Bank that it was returning
the documents. Despite further demands, Issuer did not remit funds to Wells Fargo; Negotiating
Bank then sued Issuer for breach of the reimbursement undertaking.

1. Provided cover letter text is reprinted on next page.
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Provided Cover Letter Text:

OUR REFERENCE: 99110WAM2155558

PUDU TRADE FINANCE CENTRE

[ADDRESS] MALAYSIA

SWIFT : MBBEMYKLXXX

TELEX : TELEX ANSBK:

CABLE :

DOCUMENTARY CREDIT SCHEDULE

MAIL TO:

PUNJAB NATIONAL BANK

[ADDRESS] INDIA

YOUR REFERENCE: 1529FLC-11204/11 DATED: 18/11/11
…
WE ENCLOSE THE FOLLOWING DOCUMENTS FOR NEGOTIATION / PAYMENT:
MAILING 1 MAILING 2 DOCUMENT NAME
…
KINDLY EFFECT YOUR PAYMENT IN ACCORDANCE WITH THE INSTRUCTIONS GIVEN
BELOW: -

WE CERTIFY ENDORSEMENT OF DRAWING AMOUNT IS ON THE REVERSE OF THE
CREDIT

WE CERTIFY DOCUMENTS RECEIVED WITHIN PRESENTATION PERIOD AND VALIDITY
OF CREDIT

WE CERTIFY ALL TERMS AND CONDITIONS OF LETTER OF CREDIT ARE COMPLIED
WITH

ADVISE ACCEPTANCE AND MATURITY DATE BY SWIFT / TELEX.

UPON PAYMENT, KINDLY REMIT PROCEEDS BY < AIRMAIL / SWIFT / TELEX > TO WELLS
FARGO BANK, NEW YORK [ADDRESS] USA FOR CREDIT OF MAYBANK, KUALA LUMPUR
QUOTING ABOVE REFERENCE NUMBER AND ADVISE US BY AUTHENTICATED SWIFT /
TELEX OF THE AMOUNT REMITTED.

PLEASE ALSO INSTRUCT WELLS FARGO BANK, NEW YORK [ADDRESS] USA TO ADVISE
US BY AUTHENTICATED TELEX / SWIFT MT202 / MT400 OF THE AMOUNT CREDITED
QUOTING OUR REFERENCE NUMBER ACCORDINGLY. OUR TELEX NUMBER IS / SWIFT
CODE IS MBBEMYKLAXXX.

PLEASE ACKNOWLEDGE RECEIPT OF THIS DOCUMENTARY CREDIT SCHEDULE BY
AIRMAIL.

THIS DRAWING IS SUBJECT TO UNIFORM CUSTOMS AND PRACTICE FOR
DOCUMENTARY CREDITS (2007 REVISION), ICC PUBLICATION NO 600.

ALL COMMUNICATIONS REGARDING THIS DOCUMENTARY CREDIT SCHEDULE
SHOULD BE SENT TO OUR ABOVE ADDRESS QUOTING OUR REFERENCE NUMBER.
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The High Court of Malaya at Kuala Lumpur entered judgment in favour of Negotiating Bank.
Issuer appealed. The Court of Appeal of Malaysia set aside the High Court judgment and ruled in
favour of Issuer. Negotiating Bank appealed. The Federal Court of Malaysia at Putrajaya2 set aside
the Court of Appeal decision and restored that of the High Court in favour of Negotiating Bank.

At trial, Issuer raised several arguments in its defence: (1) the presented documents did not
comply with the LC terms and conditions; (2) the sum paid by Negotiating Bank to Seller/
Beneficiary was pursuant to a loan and not LC negotiation; (3) the notice of refusal sent to Wells
Fargo was effective against Negotiating Bank as the principal of Wells Fargo such that knowledge by
its settlement agent should be “imputed” to Negotiating Bank; (4) Negotiating Bank was “estopped”
from challenging the refusal as it requested a waiver of discrepancies; and (5) Negotiating Bank
acted at its own risk by negotiating against faxed copies of the original documents. The trial Judge
was not persuaded. In granting judgment for Negotiating Bank, the Judge made several holdings
under relevant UCP600 Articles: (1) Issuer was obligated to reimburse under Article 7(b) & (c) as
Negotiating Bank acted on its nomination and forwarded original documents to Issuer; (2) the
presented B/Ls complied on their face under Articles 14(i) and 20; (3) even if the B/Ls were
discrepant, Issuer was precluded from so claiming as a valid notice of refusal pursuant to Article
16(c), (d) & (f) had not been sent to Negotiating Bank; (4) the notice sent to Wells Fargo was invalid
under Article 16(c) as it was not sent to the presenter, Negotiating Bank; and (5) the estoppel
argument failed as Negotiating Bank in no way acknowledged the alleged discrepancies. (para.18(a)-
(d))

On first appeal, the Court of Appeal set aside the High Court Judgment and rendered several
holdings: (1) as banks are required to apply the principle of strict compliance, “it was a condition
precedent of the Letter of Credit that an ocean bill of lading must be presented” and the LC
expressly prohibited a freight forwarder B/L; (2) a freight forwarder B/L “is a weak form of
document as compared to an ocean bill of lading”; (3) as freight forwarder B/Ls were presented,
(UCP600 Article 1 allows for variations and thus must be read with Article 20) Negotiating Bank
breached the LC terms by releasing payment against them; (4) Article 16 “relates to discrepant
documents. However, non-production of an ocean bill of lading amounted to a fundamental breach
of the terms of the Letter of Credit. Thus, it is not an issue of discrepancy and the requirement of a
notice of refusal is not applicable”; (5) non-compliance with Article 16 on refusal notices is “technical
in nature” and negotiation based on faxed documents “cannot be good”; and (6) Negotiating Bank
paid Seller/Beneficiary before the maturity date along with several other “sham methodologies not
consistent with the” LC terms, and Negotiating Bank failed to call Seller/Beneficiary as a witness,
adding more credibility to Issuer’s claim of a loan. (para.19(a)-(f))

Legal Analysis:
After receiving leave to appeal from the court of ultimate jurisdiction in Malaysia, Negotiating

Bank argued that the appellate court “significantly departed from widely accepted international
rules governing letters of credit”.

2. Appeal heard and Judgment delivered by Coram, JJ., Nallini Pathmanathan, Zaleha Binti Yusof & Harmindar Singh
Dhaliwal.
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1. Notice of Refusal and Standard for Examination of Documents. The Federal Court granted
Negotiating Bank leave to appeal on three main questions recited in the above Rationale section. As
the first two involved overlapping arguments, the Court addressed them together. Citing UCP600
Articles 4 and 5, the Court noted that LCs are independent from their underlying contracts and
banks deal with documents and not the goods or services they may represent. The Federal Court
cited Article 7(b) and (c) to note that an issuing bank’s undertaking is irrevocable and its
undertaking to reimburse a nominated bank that honours or negotiates complying documents is

independent of its undertaking
to the beneficiary. Moreover,
reimbursement is due at LC
maturity “whether or not the
nominated bank prepaid or
purchased before maturity.” In
reviewing the standard for
examination of documents, the

Court cited Article 14(a) and (b) to note that issuers and nominated banks review whether or not
documents alone appear on their face to comply, and a determination of compliance must be made no
later than five banking days following presentation.

Turning next to standards for notices of refusal, the Federal Court cited Article 16(c) & (d) which
provide that a single notice of refusal must specify the grounds for dishonour and be given “to the
presenter no later than the close of the fifth banking day following the day of presentation.” The
court also mentioned the rule of preclusion stated in Article 16(f). In commenting on the decision of
the intermediate appellate court, the Federal Court noted that:

The Court of Appeal appeared to have accepted [Issuer]’s suggestion that a notice of refusal is not
required where the documents presented are in breach of a fundamental term of the letter of
credit. With respect, this view is plainly untenable as it goes against the express provisions in
Article 16 of UCP-600 and is not supported by any authority. It is well-settled that Article 16 of
UCP-600 imposes a strict obligation on an issuing bank to give notice of refusal to the negotiating
bank, if they refuse to honour their reimbursement undertaking on the ground the documents do
not constitute a complying presentation. [para.26]

The notice of refusal that Negotiating Bank received after significant delay stated: “FREIGHT
FORWARDER BILL OF LADING NOT ACCEPTABLE AS PER LC CLAUSE 47B-G”. While Issuer
maintained that Negotiating Bank paid against non-conforming B/Ls, the Federal Court expressed
that this view “was wholly untenable.” A “cursory” review of the B/Ls did not reveal them to be
signed by a freight forwarder. Instead, they were signed by Diffreight Agencies (M) Sdn Bhd “as
agent on behalf of the carrier Diffreight.” (para.28) A witness for Negotiating Bank “unequivocally
denied” that the B/Ls appeared to be freight forwarder bills and Issuer offered no countering
evidence. Returning to the bank standard for examination of documents, the Federal Court
expressed that:

Banks are not required to go beyond the face of the document. To impose a duty to investigate
beyond the documents, as suggested by the Court of Appeal here, is both unrealistic and

The Court suggested that the intermediate appeal

court “conflated the separate issues of strict

compliance” with LC terms and the standard for

examination of documents.
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3. China New Era International Ltd. v. Bank of China (HK) Ltd., [2010] 5 HKC 82 [Hong Kong], abstracted at Mar. 2011
DCW 13.

burdensome to banks. In the commercial world, prompt payments are often crucial and it would
not be commercially justified for banks to hire investigators to go behind shipping transactions or
other arrangements as they might do in the insurance industry. [para.31]

After noting that LCs are the lifeblood of international trade, the Court suggested that the
intermediate appeal court “conflated the separate issues of strict compliance” with LC terms and the
standard for examination of documents. Having found that Negotiating Bank paid against
complying documents and presented them to Issuer, the Federal Court answered the first two
questions in the affirmative.

2. Grounds for Refusing Reimbursement. The third and final question regarded whether a
UCP600 issuer may refuse to reimburse a nominated bank for reasons not stated in a refusal notice
and that regard the “nature” of the negotiation. The Court of Appeal held that Issuer could do so as
Negotiating Bank acted “on a frolic of their own” by negotiating based on faxed documents and
other “sham methodologies”. The Federal Court, however, reiterated that a decision to dishonour or
refuse reimbursement must be stated in a single notice and, on the facts of this case, Issuer had failed
to issue a proper notice of refusal pursuant to UCP600 Article 16. As for the arguments that
Negotiating Bank deviated from standard practice in its negotiation, the Federal Court noted that
“these issues are plainly without merit as Maybank, being the negotiating bank, is fully entitled to
determine the manner of negotiation of the Documents. They were entitled to pay the Seller in
advance, in anticipation of receipt of a complete set of the original Documents.” (para.37).

The Federal Court then quoted with approval a long excerpt from the Hong Kong Court of
Appeal decision in China New Era International Ltd. v. Bank of China (HK) Ltd., [2010] 5 HKC 82 [Hong
Kong]. That decision3 involved similar issues regarding the commercial practices involved in
negotiations and interpretation of UCP600 Article 7. Subsequently, the Federal Court noted that
Issuer conceded at trial that it received the original documents from Negotiating Bank; therefore,
under Article 7(b), Issuer’s undertaking to reimburse “arose upon receipt of the original
Documents.” (para.38). The manner in which the negotiation occurred was in the Court’s view
“wholly irrelevant” to the independent reimbursement undertaking. In conclusion, the Federal Court
cited in full the UCP600 Article 2 definition of Negotiation and noted that Negotiating Bank’s
payment before the maturity date was “entirely consistent” with the UCP. As the evidence clearly
showed that Negotiating Bank paid Seller/Beneficiary USD 1,983,765.65 pursuant to negotiation of
complying documents, the Federal Court set aside the Court of Appeal decision and restored that of
the High Court. ■

[MJK]
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1. Punjab National Bank v. Malayan Banking Bhd, [2018] No. 22NCC-28-01-2014
(High Court Malaya, Kuala Lumpur, 13 Nov. 2018) [Malaysia]; [2020] No. W-
02(IM)(NCC)-1891-09 (Putrajaya Ct. of Appeal, 18 Jun. 2020) [Malaysia],
summarized at Feb 2021 DCW 11.

2. Malayan Banking Bhd v. Punjab National Bank, [2022] No. 02(F)-75-11/
2020(W) (Federal Court of Malaysia at Putrajaya, Appellate Jurisdiction, 23
May 2022) [Malaysia].

GETTING IT RIGHTGETTING IT RIGHTGETTING IT RIGHTGETTING IT RIGHTGETTING IT RIGHT: MALA: MALA: MALA: MALA: MALAYSIAYSIAYSIAYSIAYSIA’S HIGHEST’S HIGHEST’S HIGHEST’S HIGHEST’S HIGHEST
COURT RESTORES TRIAL COURT DECISIONCOURT RESTORES TRIAL COURT DECISIONCOURT RESTORES TRIAL COURT DECISIONCOURT RESTORES TRIAL COURT DECISIONCOURT RESTORES TRIAL COURT DECISION

IN UCP600 CASEIN UCP600 CASEIN UCP600 CASEIN UCP600 CASEIN UCP600 CASE
by Dr. SOH Chee Seng*

Further to my summary1 on
the decision made in the Court
of Appeal Malaysia (Appellate
Jurisdiction) between Punjab
National Bank (PNB) and
Malayan Banking Berhad
(Maybank), Maybank was
successful in obtaining leave of
the Federal Court of Malaysia
Putrajaya2 to file an appeal
against the decision made in
the Court of Appeal Malaysia
on the following questions of
law:

1. Notice of Refusal -
Where an issuing bank of a
letter of credit governed by UCP600 determines documents
presented do not constitute a complying presentation:

a)  Must the issuing bank give notice to the negotiating bank
in accordance with UCP600 Article 16(c) and (d),
irrespective of the nature of the non-compliance?;

b)  Is the issuing bank precluded from claiming that the
documents presented do not constitute a complying
presentation and obliged to honour its reimbursement
undertaking if notice is not given in accordance with
UCP600 Article 16(c) and (d)?
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2. Standard for Examination of Documents Presented under a Letter of Credit – If a negotiating
bank is only required to examine whether or not the documents appear on their face to constitute
a complying presentation based on UCP600?

3. Grounds for Refusal to Reimburse on a Letter of Credit – Where an LC governed by UCP600
expressly provides it is available for negotiation by any bank in Malaysia, whether an issuing
bank can avoid its obligation to reimburse the negotiating bank on grounds not stated in the
notice of refusal and which relate to the manner of negotiation of the documents presented under
the LC?

This case involves an LC issued for USD 1,962,500 subject to UCP600 with a tolerance of +/- 2% in
value available by negotiation with any bank in Malaysia was issued by PNB. Apart from other
documents, LC required presentation of a full set of signed clean on board ocean bills of lading and
stated that freight forwarder’s bills of lading were not acceptable. Beneficiary presented faxed
copies of the documents to Maybank in separate presentations and requested Maybank to negotiate
them. Maybank negotiated on the following day. Six days later, Maybank received the original
compliant documents from the beneficiary and confirmed no difference from the faxed copies
presented earlier. Documents were subsequently forwarded to PNB by Maybank seeking
reimbursement by crediting its account with Wells Fargo Bank, New York. Five days after the
documents had been forwarded to PNB, Maybank received an amendment advice from the first
advising bank and the LC was amended to include Certificate of Analysis, Weight and Quality in
triplicate issued by SGS at loading port (“proposed amendment”). The proposed amendment was
not accepted by the beneficiary.

A notice of refusal was sent by SWIFT from PNB to Maybank 17 days after the documents had
been received by PNB as the refusal notice was initially sent in error to Wells Fargo Bank, New
York. PNB claimed that the documents contained the following two discrepancies:

(a) Freight forwarder bills of lading presented contrary to the terms of the LC;

(b) Certificate of Analysis, Weight and Quality in triplicate issued by SGS not presented.

Maybank disputed the discrepancies raised by PNB and the validity of the notice of refusal as it
failed to comply with the provisions in UCP600 Article 16. Subsequently PNB returned the
documents to Maybank unpaid. The case was brought by Maybank to the High Court Malaya.

PNB argued that Maybank was not entitled to reimbursement as it relied on faxed copies to
determine compliance. The judge quoted the Hong Kong case, China New Era International Ltd v. Bank
of China (HK) Ltd & Ors [2010] 5 HKC 82, that “the plaintiff as the negotiating bank is perfectly
entitled to make advanced payment to the beneficiary in anticipation of submission of the original
documents by the beneficiary”. After all, the High Court found that “[n]owhere in the UCP600 the
obligation to examine the original documents is imposed on … the negotiating bank before payment
can be made to the beneficiary.”

Maybank was entitled to determine the precise manner of negotiation of the documents. The
judge viewed that PNB had failed to give a valid notice of refusal to Maybank and was precluded
and estopped from claiming that the documents were discrepant, even if the discrepancies cited by
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PNB were valid. The notice of refusal sent to Wells Fargo Bank could not be accepted as documents
were not presented by Wells Fargo Bank. The trial court had also accepted ICC Opinion R734 and
held that the B/L presented was not discrepant and the certificate of analysis, weight and quality
issued by SGS was not required to be presented as the proposed amendment had never been
accepted by the beneficiary.

The High Court of Malaya entered judgment in favour of Maybank. It held that the issuing bank,
PNB, was obliged to honour its undertaking to reimburse the negotiating bank, Maybank, as the
bills of lading, on their face, complied with the terms of the LC and UCP600 provisions and PNB’s
notice of refusal failed to comply with UCP600 Article 16(c).

PNB’s appealed to the Court of Appeal which set aside the decision of the High Court. The Court
of Appeal held that banks must apply the principle of strict compliance with the terms of the LC and
the freight forwarder bill of lading was a “weak form of document as compared to an ocean bill of
lading”. As the LC required presentation of an ocean bill of lading and a freight forwarder bill of
lading was not allowed, non-production of an ocean bill of lading amounted to a fundamental breach
of the LC terms. It was not an issue of discrepancy and no notice of refusal was required. Maybank’s
submission that it had negotiated the documents based on fax copies and not the original documents
was viewed by the Court of Appeal as non-compliant with the terms of the LC. In its appeal to the
Federal Court of Malaysia at Putrajaya, Maybank claimed that the Court of Appeal had significantly
departed from widely accepted international rules governing letters of credit, particularly UCP600.
The Federal Court dealt with the three questions above. In its judgment, the Federal Court applied
the provisions of UCP600 and held that the view of the Court of Appeal was “plainly untenable and
… not supported by any authority.” The bills of lading presented by the beneficiary constitute a
complying presentation. Concerning the manner of negotiation, Maybank was entitled to pay the
beneficiary in advance in anticipation of receipt of a complete set of original documents. The Court
of Appeal erred in reversing the High Court’s finding. In conclusion, the order of the Court of
Appeal was accordingly set aside and the order of the High Court restored.

The judgment given by the Federal Court is final and in line with international standard banking
practice for the examination of documents under letters of credit. The matter of freight forwarder
bills of lading is not new. ICC Banking Commission has issued official opinions and a DOCDEX
decision affirming the acceptability of freight forwarder bills of lading even if an LC requires only
ocean bills of lading and does not allow freight forwarder bills of lading to be presented. In Abani
Trading Pte Ltd v. BNP Paribas,3 the judge concluded that “there is thus no legal impediment or reason
why a freight forwarder is unable to sign the bill of lading as an agent of the carrier, as opposed to an
agent for the shipper.”

I commend the Federal Court of Malaysia as it has made a sound and right judgment on this case.
“Malaysia boleh” (“Malaysia can do”)! ■

3. Abani Trading Ote Ltd v. BNP Paribas, [2014] SGHC 111 [Singapore], abstracted at IIBLP’s 2015 ANNUAL REVIEW OF

INTERNATIONAL BANKING LAW & PRACTICE 347.
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Ping An Bank Co., Ltd. v. Huishang Bank Co., Ltd.
Hefei Intermediate People’s Court of Anhui
Province, First Instance (10 January 2020)

 [2019] Wan 01 Min Chu No. 2479 [PR China]

Abstracted by Saibo JIN, Wanda LU,
Chenhao ZHANG

Topics: Standby LC; ISP98; Pay on Demand; PRC
Judicial Interpretation of Independent
Guarantee; Documentary Requirements;
Complying Demand; Discrepancy; Presentation

Type of Lawsuit: Beneficiary sued Issuing Bank to recover funds
under standby LC and interest damages and
other relief.

Parties: Beneficiary/Lender – Ping An Bank Co., Ltd.

Issuing Bank – Huishang Bank Co., Ltd.

Applicant/Borrower – Geological and Mineral
Group

Underlying
Transaction: Offshore Loan

LC: Standby LC issued subject to ISP98
for USD 14.28 million.

Decision: The Anhui Hefei Intermediate People’s Court
ruled in favor of Beneficiary and ordered
Issuing Bank to make payment of standby LC
to Beneficiary.

Rationale: The standby LC issued by Issuing Bank is legal
and effective. Beneficiary demanded payment
via MT799 free format SWIFT Message which
met all the requirements of the standby LC
and ISP98 rules. Issuing Bank should make
payment under the standby LC.

Factual Summary:
On 2 November 2018, Ping An Bank (Beneficiary/Lender)

signed an offshore loan agreement (Loan Agreement) with the
Geological and Mineral Group.
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Saibo JIN* Wanda LU Chenhao ZHANG

On 7 November 2018, Huishang Bank Co. (Issuing Bank) issued a standby LC in favor of
Beneficiary which was required under the Loan Agreement. The standby LC provided that: in terms
of the loan agreement signed between Beneficiary/Lender and the Geological and Mineral Group
(Applicant/Borrower), Issuing Bank issued standby letter of credit on behalf of Applicant/Borrower
in favor of Beneficiary.

The total amount of the standby LC was USD 14.28 million including loan principal, interest
arising from the principal, and all other expenses that should be borne by the borrower. The standby
LC was payable on demand and payment shall be made within five business days following Issuing
Bank’s receipt of a SWIFT message from Beneficiary/Lender. The SWIFT message shall declare the
currency and amount demanded by Beneficiary/Lender which is Borrower’s unpaid debts under the
agreement. The standby LC was non-transferable, unassignable, and issued subject to the ISP98 rules
(“International Standby Practices”).
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On 15 October 2019, Beneficiary sent an MT799 SWIFT demand message to Issuing Bank stating
that, due to Borrower’s failure to pay off its loan under the standby LC, Beneficiary/Lender
demanded that Issuing Bank make total payment of USD 14.28 million including loan principal,
interest, and expenses before 21 October 2019.

After Issuing Bank failed to make timely payment, Beneficiary sued Issuing Bank. During the
litigation, Applicant/Borrower made payment of USD 14.02 million to Beneficiary/Lender on 7
November 2019 to fulfill its obligation. The remaining principal of USD 50,171.72 has still not been
paid.

The trial court, Anhui Hefei Intermediate People’s Court (“the court”) ruled in favor of
Beneficiary/Lender and ordered Issuing Bank to make the rest of the payment to Beneficiary.

Legal Analysis:
1. The Applicable Law: The court held that when a standby LC indicates that a certain type of

transaction rules apply, the content of such rules govern the standby LC. In this case, the text of the
standby LC issued clearly stated that the ISP98 set of rules (“International Standby Practices”)
applies so when determining whether the Issuing Bank’s reasons for refusal to pay are valid, the
ISP98 rules should be determinative.

2. The Nature of Standby LC: The court held that the standby LC has features of independence
and is documentary which means it is generally issued via SWIFT message by a bank promising to
pay a certain amount based on beneficiary’s complying demand. There is no legislation specifically
for standby LCs in China; however, the standby LC is a type of “non-typical guarantee” and is
similar to a letter of guarantee (LG).

Article 2 of the Provisions of the Supreme People’s Court on Some Issues Concerning the Trial of
Cases of Disputes over Letter of Credit provides:

“When hearing a Credit case, a people’s court shall apply the international customs and practices
or other rules or regulations that the parties have agreed upon; in the absence of such an
agreement, the UCP issued by the ICC or other relevant international customs and practices shall
be applied.”

Article 5 of the Provisions of Supreme People’s Court on Several Issues Relating to the Hearing of
Disputes over Independent Guarantees provides:

“Where an Independent Guarantee states that it is subject to the Uniform Rules for Demand
Guarantees or other model rules for independent guarantee transactions, or where the
aforementioned rules are cited without objection by both the Issuer and the Beneficiary prior to
conclusion of arguments in the trial proceedings, a People’s Court shall take such model rules as
an integral part of the Independent Guarantee.

In the absence of the foregoing, a party’s claim for the applicant of the transaction model rules to
an Independent Guarantee shall not be supported by a People’s Court.”
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Although these legal provisions do not directly reference standby letters of credit, such
undertakings are letters of credit in form and independent letters of guarantee in nature.

3. Independence: ISP98 Rule 1.06(c) states:

“Because a standby is independent, the enforceability of an issuer’s obligations under a standby
does not depend on: i. the issuer’s right or ability to obtain reimbursement from the applicant; ii.
the beneficiary’s right to obtain payment form the applicant; … or iv. the issuer’s knowledge of
performance or breach of any reimbursement agreement or underlying transaction.”

The court held that the standby LC was independent from the Loan Agreement so performance
under the Loan Agreement is not relevant in this case.

4. Complying Demand: The court held that the document presented by Beneficiary complied
with the text of the standby LC and ISP98. ISP98 Rule 1.06(d) states: “Because a standby is
documentary, an issuer’s obligations depend on the presentation of documents and an examination
of required documents on their face.” ISP98 Rule 4.03 provides: “An issuer or nominated person is
required to examine documents for inconsistency with each other only to the extent provided in the
standby.”

The standby LC stated that the documents presented by Beneficiary shall only specify the
currency and amount of the demand. In this case, the document presented by Ping An Bank to the
issuer contained the currency and amount of the demand which met the documentary requirements
under the standby and ISP98 for a demand (ISP98 Rule 4.16).

ISP98 Rule 5.01(a)(i) states: “Notice of dishonor must be given within a time after presentation of
documents which is not unreasonable. i. Notice given within three business days is deemed to be not
unreasonable and beyond seven business days is deemed to be unreasonable.” ISP98 Rule 5.03(b)
states: “Failure to give notice of dishonor or acceptance or acknowledgement that a deferred
payment undertaking has been incurred obligates the issuer to pay at maturity.”

On 15 October 2019, Beneficiary sent a demand message to Issuing Bank to present documents.
Issuing Bank sent a notice of dishonor to the presenter on 24 October 2019, listing discrepancies. In
this case, the court held that Issuing Bank failed to issue its notice of dishonor identifying
discrepancies to Beneficiary in a timely manner.

As the SWIFT code of the sender of the demand message is same as the SWIFT code of the
receiver of the standby LC, the court held that it can be determined that it is the same entity.
Moreover, according to ISP98 Rule 4.07(c)(i): “Unless a standby specifies: i. the name of a person
who must sign a document, any signature or authentication will be regarded as a complying
signature.” The court held that the standby text did not require the documents to be signed. There is
no legal basis for Issuing Bank to claim that the signature in the demand message was inconsistent
with the Beneficiary in the standby LC.
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4. Termination Claim: Article 11 of the PRC Independent Guarantee Provisions states in part that
“the rights and obligations under an Independent Guarantee have terminated ... [w]here the amount
available under the Independent Guarantee has been reduced to zero”. In this case, Issuing Bank had
not yet fulfilled its payment obligations under the standby LC. As a result, its claim of termination of
the rights and obligations under standby LC shall not prevail.

Conclusion:
The court held that the content and form of the standby LC did not violate applicable PRC laws

and administrative regulations. All parties shall perform their obligations in accordance with the
terms and conditions of the standby LC and ISP98 rules.

During the effective period of the standby LC, Beneficiary demanded payment from Issuing Bank
through its sending of a MT799 free format demand message. The requirements of the demand
complied with the standby’s text and ISP98 rules. As a result, the court held that Issuing Bank shall
make payment to Beneficiary according to its demand.

Comments by Saibo JIN:
1. The court misunderstood the standby LC as a “non-typical guarantee”. The legal sources of

letters of credit and independent guarantees are not based on guarantee law. Therefore, the standby
LC is not a guarantee. Regarding the source of the independent guarantee, the Supreme Court’s
standing is that it is based on the letter of credit.1 Therefore, the judgment of the Hefei Court is
wrong. Since then, because the National People’s Congress passed the “Civil Code” (effective 1
January 2021), the Supreme Court changed the legislative basis for Provisions of the Supreme
People’s Court on Several Issues Relating to the Hearing of Disputes over Independent Guarantees,
which indicated that “Provisions are enacted pursuant to the Civil Code of the People’s Republic of
China”.2

2. This case clearly states the independence of the standby LC, the principle of the documentary
transaction, and the principle of strict compliance; these legal analyses are correct.

3. The judgment applies both Article 2 of the Judicial Interpretation of Letters of Credit and
Article 5 of the Judicial Interpretation of Independent Guarantees, holding that the Standby LC is “a
letter of credit in form” but “an independent letter of guarantee in nature”. This is an erroneous
judgment on both ends. Moreover, the first-instance judgment held that the application of the law
should be based on the “spirit” of the two judicial interpretations which is a wrong application.
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1. See The Understanding and Application of the Provisions of Supreme People’s Court on Several Issues Relating to the
Hearing of Disputes over Independent Letter of Guarantee by Zhang Yongjian and Shen Hongyu, People’s Justice
(Application), No. 1, 2017, Page 23.

2. See Provisions of Supreme People’s Court on Several Issues Relating to the Hearing of Disputes over Independent
Letter of GuaranteeThese Provisions are enacted pursuant to the Civil Code of the People’s Republic of China, the Law
of the People’s Republic of China on the Application of Laws to Foreign-related Civil Relations, the Civil Procedural
Law of the People’s Republic of China and other laws, after taking into account actual trial practice; Article 3: Where the
party concerned claims that the provisions of the Civil Code on general guarantees or joint and several guarantees shall
apply to the independent letter of guarantee, the People’s Court shall not uphold the claim.
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3. See ISP98 1.08: “An issuer is not responsible for: ...  d. observance of law or practice other than that chosen in the
standby or applicable at the place of issuance.” See THE OFFICIAL COMMENTARY ON THE INTERNATIONAL STANDBY PRACTICES,
James E. Byrne, Article 1.08 4: Other Law. The expectation of the issuer is that its obligation will either be governed by
the law chosen in the standby to which it has agreed or by the law applicable at the place of issuance. The issuer does
not assume the risk of observance of any other law or practice, should it apply, and bears no responsibility for it, as
indicated in Sub rule (d). This risk is the applicant’s.

4. See: https://iiblp.org/interpretations/

5. See The Second International Commercial Court of the Supreme People’s Court Hears Two Disputes on Standby Letter of
Credit, People’s Court Daily, December 19, 2020.

6. See China Electric Power Engineering Company Limited v. Australia and New Zealand Bank Group Limited, Manila Branch,
Australia and New Zealand Bank (China) Limited, Shanghai Branch, Bank of Jiangsu, Dispute over Standby Letter of Credit
(pending) ,Supreme People’s Court.

7. See ICBC Quanzhou Branch v. Chen Jinzhao Letter of Credit Dispute (May 22, 2020), Fujian Higher People’s Court Case
Number: (2020) Min Min Zhong No.5.

The judge in this case does not appear to have noticed that ISP98 itself has a conflict of law rule.3

4. When a standby LC expressly stipulates the application of ISP98, the court will hear the case in
accordance with the provisions of ISP98. The standing on this point is very clear. The question is
whether “ISP98” belongs to the category of “international model rules” in Article 5 of the Judicial
Interpretation of Independent Guarantees. Therefore, if the provisions of the standby LC do not
mention the application of ISP98, is ISP98 automatically applicable? Is ISP98 only applicable when
there is an agreement? It seems the judge hearing this case did not understand Interpretation No.
1.01.01 issued by IIBLP after the Judicial Interpretation of Independent Guarantees was
implemented. ISP98 Interpretation No. 1.01.01 indicates that ISP98 can be interpreted and used as
model rules for independent guarantee transactions.4

The court did not analyze the applicable law under the ISP98 rules and still applied letter of credit
law stipulated in US Uniform Commercial Code Article 5. Under the US law, the standby LC is still
treated as a letter of credit, so in this case, when applying the standby LC issued by ISP98 in a
foreign-related transaction, it is appropriate to apply the judicial interpretation of the letter of credit
under Chinese law.

5. When the Supreme Court formulated the Judicial Interpretation of Independent Guarantees, it
clearly removed the issue of the standby LC from this interpretation. The Supreme Court’s prior
opinion was to leave the standby LC issue to be decided in future cases.5 In fact, the International
Commercial Court of the Supreme Court has accepted a standby LC case in the first instance of the
Supreme Court.6 The final judgment of this case will finally clarify the legal nature and applicable
law of the standby LC.

6. In terms of the precedents of Chinese courts, when the terms and conditions of a standby LC
do not clearly stipulate that ISP98 is applicable, if the standby LC clearly states it is applicable to
UCP600, the UCP and the judicial interpretation of letters of credit will be applied.7 When the
standby LC states it is applicable to the URDG, the judicial interpretation of the URDG and the
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independent guarantee will be applied.8 Courts also apply UCP when a standby LC is issued under a
SWIFT message and no applicable rules are stated.9 There is only one exception case that the court
applies the judicial interpretation of independent guarantees for standby LC.10 In addition, there is
only one special case where the judicial interpretation of letters of credit is applied to issue a
temporary injunction order against a standby LC.11

7. Is it common for a Chinese bank to apply the ISP98 rules for issuing standby LC? In recent
years, when Chinese companies and banks have issued debt overseas, especially bonds issued in the
United States, it is very common for standby LCs to be used as the main method of credit
enhancement. Under another transaction mode, such as Overseas Loan (for use abroad) against
Domestic Support, the standby LC is very commonly used as a domestic guarantee for an overseas
loan which is a counter-guarantee or a repayment measure for the loan of overseas lender.

In these standby LC transactions, according to the Chinese court cases we collected, most apply
UCP600. If the creditor’s rights are issued in the United States, as a standby LC for credit
enhancement measure, ISP98 is usually applicable. The standby LC in this case was used as a
counter-guarantee measure for the loan bank to provide loans to overseas entities under the
aforementioned Overseas Loan transaction. The lending bank and the guarantee bank agreed in the
standby LC to apply ISP98. The recent massive defaults by Chinese companies in the United States,
especially those involved in the real estate industry, further remind the industry that standby LCs
address significant risks, including legal risk.

8. Is it common for Chinese courts to hear standby LC cases? In recent years, a number of standby
LC disputes have been heard in China; most are cases of recovery from domestic applicants after the
bank has advanced payment under Overseas Loan (for use abroad) against Domestic Support.

9. In domestic standby LC transactions, is it possible to apply the ISP98 rules by agreement? Does
“I (International)” in ISP hinder its application in domestic standby LC transactions in China? Does
the People’s Bank of China need to draft a separate set of Measures for Settlement by Domestic Standby
LC for domestic standby letters of credit such as the People’s Bank of China promulgated Measures for
Settlement by Domestic Letter of Credit?12 These questions shall be discussed in the future. ■

8. See Guangdong Hongyi Investment Co., Ltd. v. Ping An Bank Co., Ltd. Shenzhen Huafu Sub-branch, Financial Loan
Contract Dispute (Oct. 8, 2018), Shenzhen Intermediate People’s Court, Guangdong Province (2017) Yue 03 Min Zhong
No.8667.

9. See China Everbright Investment Management Co., Ltd. and Xiamen International Bank Co., Ltd. Fuzhou Branch, Letter of
Credit Dispute, Fuzhou Intermediate People’s Court, Fujian Province (Jun. 25, 2019), (2019) Min 01 Min Final 4583.

10. See China Electric Power Engineering Company Ltd v. Australia and New Zealand Banking Group Ltd, Manila Branch,
ANZ Bank (China) Ltd, Shanghai Branch, and third party Bank of Jiangsu, Dispute over Tort Liability (Independent LC
Fraud)” (Dec. 26, 2019), Beijing Fourth Intermediate People’s Court, (2019) Jing 04 Min Chu No. 535.

11. See Ningxia Tianyuan Manganese Industry Co. v. Manganese Trading Ltd, third party China Construction Bank Corporation
Ningxia Hui Autonomous Region Branch, Application for Suspension of Payment under Letter of Credit (Sep. 3, 2014),
Ningxia Yinchuan Intermediate People’s Court.

12. See Measures on the Settlement of Domestic Letters of Credit, People’s Bank of China, [Yin Fa [1997] No.265], Aug.
1, 997; Measures on the Settlement of Domestic Letters of Credit (Amended 2016), People’s Bank of China, Oct. 8, 2016.
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Project Stewart, LLC v. JPMorgan Chase Bank, N.A. 
No. 2:21-cv-00381-RAJ, 2022 WL 971478 (W.D. Wash. Mar. 31, 2022) [USA] 

 
Topics: Advanced Payment; Personal Jurisdiction; Standby Letters of Credit; SWIFT MT 103 
 
Note: As part of its construction project of residential towers in Seattle, Washington, US, Project 
Stewart, LLC (Principal/Beneficiary), a Delaware, US company, engaged Graham Construction 
& Management, Inc. (Contractor) to serve as general contractor on the project. Contractor hired 
Metal Yapi Holding AS (Subcontractor/Applicant), a façade-specialist company based in 
Turkey, for “performance mock up testing of the low rise curtain wall and window wall 
systems”. To secure its performance, Subcontractor/Applicant applied for and caused JPMorgan 
Chase Bank, N.A. (Issuer) to issued two standby letters of credit in favor of 
Principal/Beneficiary. The first standby was intended to secure an advance payment made by 
Contractor to Subcontractor/Applicant’s account held with a Turkish bank.1 The precise role of 
the second standby is not mentioned, nor whether the standbys were subject to practice rules.  
 
Not long after the LCs were issued, Principal/Beneficiary became concerned that 
Subcontractor/Applicant’s “performance was significantly delayed.” Principal/Beneficiary made 
a demand on the first standby which Issuer dishonored; Issuer provided a notice stating 
discrepancies, although Principal/Beneficiary alleged that Issuer failed to state all discrepancies 
as well as the “nature of the discrepancies” so Principal/Beneficiary could submit a complying 
presentation. Following a second demand, Issuer again dishonored and drew attention to “item 
no. 2” which regarded a required SWIFT MT 103 message. This standby term required a copy of 
an MT 103 message evidencing advance payment made to an account at the Turkish bank, the 
branch name and “making reference to guarantee of Turkiye Garanti Bankasi”. When 
Principal/Beneficiary made a third demand that included an MT 103 message reflecting the 
advanced payment made by Contractor to Subcontractor/Applicant’s account for USD 
3,897,117.55, Issuer again dishonored. As grounds for its refusal, Issuer noted that (1) the MT 
103 message did not state the branch of the bank to which the advance was paid; and (2) the 
amount stated in the MT 103 did not “reflect the amount” of the first standby.2 
 
Following investigation, Principal/Beneficiary discovered that it could not obtain such a message 
as the “branch name auto-populates in the MT 103 wire record.” Attorneys for 
Principal/Beneficiary sent Issuer a letter requesting guidance on how the standby conditions 
could be satisfied. The letter alleged that inclusion of this MT 103 term was an “unauthorized 
change to the letter of credit.” Additionally, the letter stated that the “provision was incorrect” as 
any MT 103 it could provide would state the actual amount advanced, USD 3,897,117.55, and in 
any event, there was no field in which the MT 103 could refer to “guarantee of” the Turkish 
bank. Issuer neither responded to this letter nor to a subsequent request for response.  
 
Principal/Beneficiary filed a lawsuit against Issuer in state court which was removed to federal 
court. Issuer moved to dismiss the action for lack of personal jurisdiction or, in the alternative, 
for failure to state a claim. After receiving leave to conduct limited jurisdictional discovery 
                                                           
1 The bank being Turkiye Garanti Bankasi A.S., Topkapi Ticari Branch. 
2 Apparently, the original advance payment was planned to be USD 4,102,299, but Contractor ultimately 
advanced USD 3,897,117.55.  



 

regarding the communications between Subcontractor/Applicant and Issuer as well as Issuer 
branch locations handling the standbys, Principal/Beneficiary filed a request to re-note the 
motion to dismiss and conduct a deposition of Issuer regarding jurisdictional issues. The United 
States District Court for the Western District of Washington, Jones, J., granted Issuer’s motion to 
dismiss and denied Principal/Beneficiary’s request.  
 
On whether the trial court could exercise general jurisdiction over Issuer, the Judge concluded 
that Principal/Beneficiary had failed to establish that Issuer could be said to be at home in the 
forum state of Washington. General jurisdiction allows for a defendant to be “haled into court in 
the forum state to answer for any of its activities.” As a general matter, “paradigmatic locations 
where general jurisdiction is appropriate over a corporation are its place of incorporation and its 
principal place of business.” (citations omitted). It was undisputed that Issuer’s principal place of 
business was in Ohio, US and its place of incorporation, Delaware, US. Despite having a branch 
in Washington, US, it could not be said that Issuer was essentially at home there.  
 
As for whether the trial court could exercise specific jurisdiction over Issuer, i.e. whether Issuer 
had purposefully engaged with sufficient minimum contacts in the forum state and the claim 
arose out of those activities. Moreover, there is an additional requirement that exercising specific 
jurisdiction would be Constitutionally reasonable. The Judge also cited a 9th Circuit Court of 
Appeals decision which noted that an LC beneficiary’s “location does not, standing alone, 
establish personal jurisdiction over the issuing financial institution.” (citation omitted). On the 
evidence before the Judge, Principal/Beneficiary could not demonstrate that the district court 
could properly exercise specific jurisdiction over Issuer. The LC was not issued from Issuer’s 
Washington branch and the LC required presentations be made to Issuer’s Tampa, Florida 
branch. Moreover, all communications regarding the LC came from Issuer’s Chicago, US 
branch. The only connections to the forum state of Washington were that of 
Principal/Beneficiary’s principal place of business and the fact that the project work was 
occurring there. Just because Issuer made independent undertakings regarding a project in 
Washington “does not mean [Issuer] purposefully availed itself of the privilege of doing business 
in Washington.”  
 
As a final matter, the Judge denied Principal/Beneficiary’s request for a deposition of Issuer as 
Principal/Beneficiary had failed to make a prima facie demonstration of jurisdiction and failed to 
raise any controverted facts on the issue. Principal/Beneficiary’s unsupported claims of “distrust” 
of Issuer were “insufficient to justify further discovery.” 
 
Comment: This case may serve as a cautionary tale for prospective standby beneficiaries. LC 
terms should be carefully considered during the drafting process. A beneficiary that receives a 
standby which does not reflect agreed terms should reject the standby or request an amendment. 

[MJK]    
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Prior History: Vanpoy Corp. S.R.L. v. Soleil Chartered Bank, No.
650406/17 (N.Y. Sup. Ct. Feb. 21, 2019) (dismissing party from
action and certain claims in amended complaint but otherwise
denying Issuer motion to dismiss for lack of jurisdiction);
Vanpoy Corp. S.R.L. v. Soleil Chartered Bank, No. 650406/2017,
2021 WL 736974 (N.Y. Sup. Ct. Feb. 25, 2021) (granting
summary judgment in favor of standby beneficiary on its
breach of contract claim and rejecting Issuer’s “belated claims
of fraud” suggesting the “fish was bad”.)

Vanpoy Corp., S.R.L. v. Soleil Chartered Bank
No. 650406/17, 2022 WL 1086345

(N.Y. App. Div. Apr. 12, 2022) [USA]

Topics: Ambiguity; Bills of Lading; Breach of Contract;
Complying Presentation; Implied Term; Independence; Standby
Letter of Credit; Summary Judgment

Note: To secure its obligations under a supply contract with
Vanpoy Corp., S.R.L. (Supplier), Jay International Ltd. UK
(Broker/Applicant) applied for and obtained a USD 500,000
standby letter of credit issued by Soleil Chartered Bank (Issuer)
in favor of Supplier/Beneficiary. The standby merely required an
“authenticated SWIFT demand” which referenced the LC number
along with a statement of non-payment by the underlying buyer.

Supplier/Beneficiary agreed to deliver four shipments of
frozen seafood under seven bills of lading valued USD 450,140.80
to Chart & Capstone Integrated S.R.L. (Buyer). After Buyer
accepted delivery of the seafood and returned the empty
containers, Supplier/Beneficiary issued invoices and demanded
payment from Buyer. Buyer refused. Subsequently, Supplier/
Beneficiary, through its bank, Santander Uruguay (Presenting
Bank), demanded payment from Issuer on the standby LC via
SWIFT. Issuer dishonored. Issuer’s basis for refusal was that the
relevant bills of lading were not included in the presentation.
Apparently, Presenting Bank made several demands for payment
which Issuer either ignored or refused.

There was some evidence that Issuer “or” Buyer made two
payments to Supplier/Beneficiary totaling USD 70,000, leaving an
unpaid balance of USD 380,140.80. Supplier/Beneficiary sued
Issuer for breach of contract, unjust enrichment, and account
stated. Following discovery, Supplier/Beneficiary moved for
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partial summary judgment; Issuer opposed the motion and sought partial summary judgment
regarding the account stated claim. The New York trial court granted partial summary judgment in
favor of Supplier/Beneficiary for breach of contract and dismissed the remainder of Issuer’s motion
as moot. Issuer appealed. The New York Supreme Court, Appellate Division, Manzanet-Daniels,
Kapnick, Webber, Gesmer and Oing, JJ., unanimously affirmed, with one modification on the law.

In its brief decision, the appellate court noted that partial summary judgment was granted as
Issuer was unable to raise any triable fact in the face of Supplier/Beneficiary’s prima facie showing of
breach of contract. Evidence of the standby terms was provided along with proof of the
authenticated SWIFT messages demanding payment from Issuer. Issuer argued that its dishonor was
proper due to the standby term that “the claim if any must be in compliance to the other terms
governing the issuance”. Thus, Issuer was arguing that presentation of the underlying B/Ls was an
implied condition that ought to be read into the standby. The appellate court disagreed. Ambiguous
LC terms and conditions, where present, must be construed against an issuer. Here, the appellate
court ruled that the quoted text was ambiguous and noted that “[n]owhere in the Standby Letter of
Credit does it state or even imply that [Supplier/Beneficiary] was required to submit the original
bills of lading prior to issuance of payment by [Issuer]. This Court will not read a provision into the
parties’ agreement that was not there.”

In its closing remarks, the appellate court noted that any potential irregularities regarding the
underlying sales contract were independent of Issuer’s undertaking. Supplier/Beneficiary witnesses
testified that the original B/Ls had been provided to Buyer so they could not have been presented
in any event. Moreover, there was some evidence that Issuer eventually received the B/Ls and other
documentation “and therefore had proof this transaction was not fraudulent.”

As a final matter, the appellate court modified the trial court’s dismissal of the account stated
claim as moot and instead reinstated it and granted Issuer’s motion for partial summary judgment
on that claim as it was merely a duplicative avenue for collection under the standby.

Comment: While reference to the New York adoption of UCC Rev. Article 5 would have been
preferable, the decision does well to reinforce the independence of LCs and to apply the principle
that ambiguous LC terms and conditions ought to be construed against an issuer.

In any event, it is curious for an issuer to argue for an implied LC term. ■
[MJK]
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Windsor Township v. Tompkins Financial Corp.
No. 20-13424, slip op. (Pa. Ct. Comm. Pleas Sept. 7, 2021) [USA]

Topics: Breach of Contract; Judgment on the Pleadings; Original LC; Strict Compliance; Wrongful
Dishonor

Note: To secure its obligations of completing work and improvements on a 48-unit townhouse
subdivision, Developer/Applicant1 applied for and obtained a letter of credit issued by Tompkins
Financial Corporation (Issuer)2 in favor of Windsor Township (Township/Beneficiary). The opinion
does not mention the value of the LC nor whether it was subject to any practice rules. Subsequently,
Developer/Applicant breached its obligations under the relevant Agreement and Subdivision
contract; the estimated costs to complete the subdivision was USD 180,646.02. Township/Beneficiary
in turn demanded payment from Issuer under the LC. Issuer dishonored. Township/Beneficiary
sued Issuer for breach of contract. The parties filed opposing motions for judgment on the pleadings.
The Pennsylvania Court of Common Pleas, Berks County, Hon. Rowley, denied Issuer’s motion and
granted Township/Beneficiary’s motion. Issuer sought leave to appeal.3 Upon review of Issuer’s
grounds for objection, the Court granted leave for appeal and requested the Honorable Superior
Court to affirm.

As the opinion states, Issuer’s justification for dishonor was “solely based on the fact that the
Township [Beneficiary] had never received or lost an original copy of the Letter [of credit].” The LC
required presentation of the original and Township/Beneficiary presented a copy. The first three
grounds for appeal forwarded by Issuer concerned whether judgment on the pleadings was proper
given unresolved questions of fact, law and affirmative defenses of Issuer. The Judge noted,
however, that Issuer failed to raise any new facts than those agreed to by the parties prior to
judgment and, moreover, the Judge reasoned that by filing an opposing motion on the pleadings,
Issuer had “actively or passively admitt[ed] the matter was ripe for judicial determination.”

Issuer further argued that judgment on the pleadings was improper given the term requiring
presentation of the original LC. The Judge opined that the requirement for the original was
“obviously to prevent fraud in its presentation by someone other than who ha[d] the original in its
possession.” The Judge cited Hera v. McCormick,4 for the proposition that an original LC that goes
“missing does not render it invalid.” The parties agreed that an exact copy of the LC had been
presented by Township/Beneficiary. Both parties, however, pointed to the fact that Pennsylvania law
was “essentially void of a determination” on the precise issue of the case. The Judge cited another

1. The Opinion does not mention the identity of Developer/Applicant.

2. The Opinion notes that Issuer was temporarily d/b/a Vist Bank and had issued the LC under a different name.

3. The Court that granted judgment on the pleadings in favor of Township/Beneficiary also heard the grounds for
appeal.

4. 625 A.2d 682 (Pa. Super. 1993).
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case, Flagship Cruises, Ltd. v. New England Merchants Nat’l Bank of Boston,5 for the proposition that
variances between stipulated documents and those presented “may be put aside” where the issuing
bank would not be misled into honoring. The Judge expressed that it would be “unconscionable …
that an agreed copy of the original document somehow is to the [Issuer]’s detriment but rather a
‘gotcha game’ by the [Issuer] to deprive its customers and the underlying purpose of the
instrument.” The Judge urged the Superior Court to establish Pennsylvania law that presentation of
an “accurate and exact reproduction” of an LC be acceptable in lieu of an original where there is no
evidence or allegation of fraud.

Issuer’s final ground for appeal stressed that judgment on the pleadings was improper pursuant
to the strict compliance provision of the Pennsylvania adoption of Rev. UCC Article 5 (Letters of
Credit). While acknowledging the statutory authority of the UCC, the Judge reasoned that the pre-
verdict judgment was not based on statutory interpretation but rather on Pennsylvania Rules of Civil
Procedure. The Judge noted that the Rules “allow acceptance by a trial court of the subject document
as evidence of the agreement of the parties”. The Judge questioned whether the agreed copy of the
LC presented to the court was an original document and further expressed that the justice system,
“accepting of modernity”, regularly permits the acceptance of electronic documents as originals. In
granting leave to appeal, the Judge urged the Superior Court to accept the LC copy “as an original
document by admission” and to affirm the trial court judgment.

Comment: Application of civil procedure and evidentiary law in determining the authenticity and
relevance of documents should not supersede or displace the UCC regarding an issuer or confirming
bank’s determination of the compliance of documents presented under an Article 5 letter of credit.

Moreover, it is worth noting that Official Comment 1 to Rev. UCC Article 5-108 (Issuer’s Rights
and Obligations) mentions the case cited in the opinion, Flagship Cruises, Ltd. v. New England
Merchants Nat’l Bank of Boston, as arguably applying a standard contrary to strict compliance, i.e.
“substantial compliance”. ■

[MJK]

5. 569 F.2d 699 (1st Cir. 1978).
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Subject: Non-documentary conditions in Documentary Credits 
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ISSUE 
As stated in UCP 600 article 2, a complying presentation means a presentation that is in 
accordance with the terms and conditions of the credit, the applicable provisions of UCP 600 
and international standard banking practice. 
 
However, from time to time, a documentary credit may include a condition that does not 
stipulate a required document evidencing compliance with that condition. Such conditions 
are generally referred to as non-documentary or a non-documentary condition.  
 
Whilst the UCP 600 do not make explicit reference to a non-documentary condition, these 
are the focus of sub-article 14 (h).  
 
A non-documentary condition may arise due to various reasons including: 

- The issuing bank fails to carefully review the documentary credit application form for 
any instances where the applicant has stipulated a condition but not indicated the 
document on which compliance of such condition is to be indicated, nor mentioned 
any specific document that is to be presented for that purpose. 

- Data that relate to a required document indicated in field 46A of a SWIFT MT700 
appearing in field 47A. For example, field 46A requires a ‘Packing List’ but the 
packing details appear in field 47A. Field 46A should indicate the title of the required 
document, the name or type of the issuer (if applicable) and the required data 
content. 

- For certain credits, including standby credits, references to an underlying 
contract/agreement are made for the purpose of fraud prevention. However, these 
references do not form part of the description of goods or services mentioned in the 
credit but as separate non-documentary data.  

  
INTRODUCTION 
Inclusion of a non-documentary condition does not in itself evidence a requirement for a 
document to be presented by the beneficiary and the beneficiary is not required to indicate 
compliance with such a condition in any other stipulated document presented under the 
documentary credit. If the beneficiary or any other issuer of a required document 
nevertheless incorporates data that relates to a non-documentary condition, such data must 
not be in conflict with that stated in the documentary credit. 
 
For example, if a documentary credit incorporated a condition “Origin of goods – India”, and 
there is no: 

(i) requirement for the presentation of a certificate of origin;  
(ii) requirement for the origin of the goods to appear on any required document; and 

/or  
(iii) mention of the origin of the goods anywhere in the presented documents;  
 



 2 

then the condition should be disregarded, as stated in sub-article 14 (h). However, if any 
stipulated document that is presented make reference to the origin of the goods, such origin 
must be stated as India in order for the document to be considered as compliant.  
 
All data shown in a stipulated document that is presented are subject to review under UCP 
600 sub-article 14 (d) and no conflicting data will be accepted. 
 
A fairly common example of a non-documentary condition is where the documentary credit 
states “Beneficiary is to send one set of copy documents to the applicant by courier service.” 
This condition does not require any evidence of compliance e.g. a beneficiary certificate to 
that effect. If a beneficiary nevertheless presents a document not expressly required by the 
credit, then such document is, as stated in sub-article 14 (g), to be disregarded. 
 
It should be noted that the above applies regardless of the field of a SWIFT MT700 (or 
MT710 or MT720) message in which a non-documentary condition appears. 
 
ANALYSIS 
Non-documentary conditions have been addressed in the UCP 600, ISBP 745 and in official 
ICC Opinions: 
 
UCP 600 sub-article 14 (h) states “If a credit contains a condition without stipulating the 
document to indicate compliance with the condition, banks will deem such condition as not 
stated and will disregard it.” 
 
ISBP 745 paragraph A26 states “When a credit contains a condition without stipulating a 
document to indicate compliance therewith (“non-documentary condition”), compliance with 
such condition need not be evidenced on any stipulated document. However, data contained 
in a stipulated document are not to be in conflict with the non-documentary condition. For 
example, when a credit indicates “packing in wooden cases” without indicating that such 
data is to appear on any stipulated document, a statement in any stipulated document 
indicating a different type of packing is considered to be a conflict of data.”  
 
ICC Opinions include: 
ICC Opinion R892 (TA878rev) - where the conditions mentioned in field 47A of a credit 
made reference, in certain circumstances, to the presentation of a credit note along with the 
beneficiary’s invoice. However, whether or not a credit note was to be presented could not 
be determined by any bank from the presentation alone and was at the discretion of the 
beneficiary. The conditions under which the credit note was to be issued were non-
documentary and, as stated in UCP 600 sub-article 14 (h), must be considered as not stated 
and be disregarded for the purpose of examining the presentation. 
 
ICC Opinion R743 (TA689) - that a condition in a credit stating, "Goods must be shipped in 
export standard packing and clearly marked with country of origin and shipping marks in 
each and every package", was non-documentary according to UCP 600 sub-article 14 (h). 
Furthermore, provided the beneficiary did not insert data on one or more of the stipulated 
documents that conflicted with this requirement, the documents would be compliant in this 
respect.  
 
ICC Opinion R631 (TA 644rev) - various credits had been received that included details 
relating to shipment of the goods, such as transport ‘from’ and ‘to’ and the latest shipment 
date, but did not require the presentation of any document evidencing compliance therewith. 
As such, where it had been agreed to handle such a transaction, these details may be 
disregarded for the purpose of determining a complying presentation and need not be stated 
in any other stipulated document presented. However, the data in the other stipulated 
documents would still be subject to review under sub-article 14 (d) to ensure that any data 
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was not conflicting with the data in the credit. Should the beneficiary, nevertheless, elect to 
insert such data on any other stipulated document that is presented, then it must ensure that 
the data does not conflict with the data in the credit. 
 
 
SUMMARY 
As highlighted in ISBP 745 Preliminary Consideration (iv), many of the problems that arise at 
the document examination stage could be avoided or resolved by the respective parties 
through careful attention to detail in the credit application and issuance of the credit thereto. 
The applicant and beneficiary should carefully consider the documents required for 
presentation, by whom they are to be issued, and their data content.  
 
Such attention to detail should also be applied to any potential non-documentary condition. 
Issuing banks should be aware of the potential problems (e.g. unnecessary disputes or the 
incorrect citing of discrepancies) that may arise in respect of a non-documentary condition 
and discuss with the applicant the inclusion of a suitable document in the documentary 
credit, or evidence of compliance with the condition could be incorporated into the wording of 
an already stipulated document, or the removal of such condition, prior to the issuance of a 
documentary credit.   
 
This is in line with the recommendation given in the ‘Commentary on UCP 600’ (ICC 
Publication No. 680), which emphasises that the issues covered by UCP 600 sub-article 14 
(h) can be easily resolved by issuing banks and applicants ensuring that any term or 
condition stated in a documentary credit is clearly linked to a stipulated document.  
 
Where, nevertheless, a non-documentary condition is incorporated into a documentary 
credit, banks and the beneficiary should pay attention to UCP 600 sub-articles 14 (h) and 14 
(d).  
 
Issuing banks should exercise due care in ensuring that a documentary credit does not 
include a non-documentary condition as this may lead to unnecessary disputes or incorrect 
identification of discrepancies. If a documentary credit does include a non-documentary 
condition, the beneficiary would be entitled to disregard it. A bank may not refuse to honour 
or negotiate a presentation on the basis that a non-documentary condition is not addressed 
in any stipulated document that is presented.  
 
Should a stipulated document that is presented contain data relating to a non-documentary 
condition, a beneficiary must ensure that the data is not in conflict with that non-documentary 
condition.  
 
In conclusion, and following consultation with the applicant, it is recommended that if a 
documentary credit application form includes a condition that could be complied with by the 
presentation of a specific document, or evidence of compliance with the condition could be 
incorporated into the wording of an already stipulated document, then it should be so 
mentioned in the application form and the documentary credit, and not included so that it 
becomes a non-documentary condition that will be disregarded.  
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Technical Advisory Briefing No. 2 
Subject: Meaning of ‘without delay’ in UCP 600 

 
5 April 2022 

 
 
ISSUE 
How should the phrase without delay be interpreted in the context in which it is mentioned in 
UCP 600? 
  
  
INTRODUCTION 
Whilst the phrase is used in 4 articles of the UCP 600, no formal definition exists. In practice, 
relatively few problems have arisen despite the lack of a definition but, in reaction to a 
number of requests, it is considered appropriate that guidance now be given.  
 
 
ANALYSIS 
UCP 600 
The UCP 600 articles in which the phrase appears are:  

• Sub-article 8 (d), “If a bank is authorized or requested by the issuing bank to confirm 
a credit but is not prepared to do so, it must inform the issuing bank without delay 
and may advise the credit without confirmation.” 

• Sub-article 9 (e), “If a bank is requested to advise a credit or amendment but elects 
not to do so, it must so inform, without delay, the bank from which the credit, 
amendment or advice has been received.” 

• Sub-article 9 (f), “If a bank is requested to advise a credit or amendment but cannot 
satisfy itself as to the apparent authenticity of the credit, the amendment or the 
advice, it must so inform, without delay, the bank from which the instructions appear 
to have been received. If the advising bank or second advising bank elects 
nonetheless to advise the credit or amendment, it must inform the beneficiary or 
second advising bank that it has not been able to satisfy itself as to the apparent 
authenticity of the credit, the amendment or the advice.” 

• Sub-article 10 (b), “An issuing bank is irrevocably bound by an amendment as of the 
time it issues the amendment. A confirming bank may extend its confirmation to an 
amendment and will be irrevocably bound as of the time it advises the amendment. A 
confirming bank may, however, choose to advise an amendment without extending 
its confirmation and, if so, it must inform the issuing bank without delay and inform 
the beneficiary in its advice.” 

• Sub-article 11 (a), “An authenticated teletransmission of a credit or amendment will 
be deemed to be the operative credit or amendment, and any subsequent mail 
confirmation shall be disregarded. If a teletransmission states ‘full details to follow’ (or 
words of similar effect), or states that the mail confirmation is to be the operative 
credit or amendment, then the teletransmission will not be deemed to be the 
operative credit or amendment. The issuing bank must then issue the operative credit 
or amendment without delay in terms not inconsistent with the teletransmission.” 

• Sub-article 11 (b), “A preliminary advice of the issuance of a credit or amendment 
(“pre-advice”) shall only be sent if the issuing bank is prepared to issue the operative 
credit or amendment. An issuing bank that sends a pre-advice is irrevocably 
committed to issue the operative credit or amendment, without delay, in terms not 
inconsistent with the pre-advice.” 
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ICC Opinions 
A number of ICC Opinions have addressed whether the action of a bank could be 
considered to have been completed without delay. The most recent are highlighted below:  
 
TA909rev – Extracted from the “Guidance Paper on the impact of COVID-19 on trade 
finance transactions subject to ICC rules” that the ICC Banking Commission released on 6 
April 2020: “Where operational problems arise or are anticipated, it is recommended that all 
banks involved in the documentary credit are encouraged to liaise without delay to seek to 
agree on a mutually acceptable solution.” 
 
R905 (TA891rev) – Queried whether 12 days can be considered as not being without delay 
or is outside the scope of UCP 600. It was concluded that in accordance with international 
standard banking practice, the issuing bank should return all documents to the presenter, 
without delay, in one lot or as otherwise directed. Whether 12 days represents a protracted 
delay is outside the scope of UCP 600.  
 
Legal interpretation 
It is worth making reference to a UK Commercial Court judgement in Fortis Bank and 
Stemcor UK Limited v Indian Overseas Bank [2010] and the appeal in 2011 in respect of a 
documentary credit subject to UCP 600.  
 
The question was whether or not the issuing bank, having sent a notice that documents 
would be returned in accordance with article 16, were obligated to return the documents with 
reasonable promptness. 
 
The Court of Appeal held that standard international banking and trading practices require 
an obligation to act in accordance with such notices and where an issuing bank elects to 
return documents, under sub-article 16 (c) (iii) (c), it is required to do so promptly and without 
delay. Additionally, when acting in accordance with sub-article 16 (e), it is required to do so 
with reasonable promptness.  
 
The Court of Appeal also stated that whilst there was no express obligation on the issuing 
bank to return the documents promptly and without delay upon giving notice, such an 
obligation was implicit in the wording of article 16 and was in line with international practice. 
Once the issuing bank had elected to refuse the documents, it breached this obligation by 
failing to return the documents for a substantial period of time and was therefore precluded 
under sub-article 16 (f) from relying on the discrepancies. 
 
The Court of Appeal did not consider that the obligation to return documents “promptly” or 
“within a reasonable time” would cause uncertainty although the exact meaning of these 
terms was likely to be tested in due course. In this case, the Court of Appeal’s conclusion 
that the documents were not returned reasonably promptly was fairly straightforward given 
that in November 2008 the issuing bank had either issued its refusal notices, or had received 
instructions to return the documents to the presenter, and the documents were not returned 
until February 2009. 
 
IMPLICATION FOR REPLACING WITHOUT DELAY WITH A SPECIFIED PERIOD OF 
TIME 
Using one of the above UCP 600 references as an example, UCP 600 sub-article 9 (e) 
states “If a bank is requested to advise a credit or amendment but elects not to do so, it must 
so inform, without delay, the bank from which the credit, amendment or advice has been 
received.” 
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To remove without delay and insert a specific period of time would require the rule to 
additionally state an outcome for a failure to comply i.e., a form of penalty. 
 
Clearly, an advising bank or second advising bank cannot be forced to advise a credit or 
amendment, whether or not a specific period of time is mentioned, and it certainly would not 
be for the UCP 600 to impose any form of penalty. Therefore, no action could be attached 
for failure to comply and the insertion of a period of time would have no impact other than to 
raise unwarranted debate if the time period was exceeded. 
 
SUMMARY 
Without delay is a recognised term within UCP 600, but is deliberately not defined due to the 
fact that, as stated in various ICC Opinions, the precise interpretation of this term would 
depend upon the circumstances of each case. As mentioned above, the incorporation of a 
specific timeline would require an indication of the consequence (i.e., penalty) for failure to 
comply, in order for it to have any effect. 
 
It is clear that whilst the term without delay does not signify an immediate action, or that an 
action is to be completed ‘at once’, it does imply a degree of urgency and attention that the 
concerned bank should apply.  
 
Under international standard banking practice, reference in the UCP 600 to without delay 
means that the concerned bank must complete an action as soon as practicable for that 
activity and with due consideration to any given circumstance(s).  
 
 
 

This briefing is educational only 
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Technical Advisory Briefing No. 3 
Subject: Reducing discrepancy rates under Documentary Credits 

 
27 June 2022 

 
 
ISSUE 
It is estimated that the global percentage of documents refused on first presentation under 
documentary credits ranges between 65-80%.  
 
Whilst this does not necessarily mean that a beneficiary will not receive settlement at all, it is 
a matter of significant concern as it results, at the very least, in a delay in settlement or 
financing and a resultant increase in bank fees. In addition, it may delay delivery of 
documents to the applicant. Increased bank fees arise due to the extra processing needed to 
contact the presenter and/or applicant, to advise and maybe discuss the discrepancies, and 
to re-process the presentation in accordance with the received instructions.  Discrepancies 
are a burden for all parties.   
 
Refusals can be categorised as follows: 

(a) those that relate to the form and content of documents issued by the beneficiary as 
well as compliance with the timing requirements in the documentary credit, e.g., the 
latest shipment date, latest date for presentation and the expiry date; 

(b) those that relate to the form and content of documents issued by an entity other than 
the beneficiary; 

(c) those that are not valid; owing to a number of factors including (but not limited to) the 
lack of UCP and/or ISBP and/or ICC Opinion knowledge of the document examiner 
and confusing, ambiguous or unclear credit terms and conditions. 

 
 
INTRODUCTION 
In the most recent ICC Banking Commission Trade Survey that addressed this issue 
(Rethinking Trade & Finance – 2017), it was reported that the market had seen a reduction, 
in percentage terms, in the refusal rate for first presentation of documents under 
documentary credits.  
 
On its face this appeared to be positive news but, in reality, this represented a fairly 
insignificant change in that whilst 26.7% of respondents had experienced a decrease, 12.3% 
had seen an increase, with 58.9% experiencing no change whatsoever. 
 
The more common discrepancies are due to timing issues (expiry, shipment and 
presentation period), with a significant number deriving from poorly prepared documents or 
presentations, including (but not limited to): conflicting data between documents; missing 
documents; unauthenticated alterations; missing or incorrect endorsements; goods 
description not according to the documentary credit; port or place of loading, departure, 
receipt, taking in charge, or, port or place of discharge, destination or delivery are incorrect; 
insurance document dated later than the date  of shipment; missing or incorrect shipped on 
board notations; as well as unclear capacity when transport documents are signed. 
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ANALYSIS 
In documentary credit operations, the advising of discrepancies in a presentation is probably 
the most contentious issue that a bank will face with a presenter. 
 
The UCP 600 sub-article 14 (a) indicates that a nominated bank acting on its nomination, a 
confirming bank, if any, and the issuing bank must examine a presentation to determine, on 
the basis of the documents alone, whether or not the documents appear on their face to 
constitute a complying presentation. Complying presentation is defined in the UCP 600 
article 2 as a presentation that is in accordance with the terms and conditions of the credit, 
the applicable provisions of the UCP 600 and international standard banking practice.   
 
It should be noted that the term “strict compliance” is not used in the UCP 600 despite a 
widely conceived misunderstanding that documents must strictly comply with the terms and 
conditions of the documentary credit.1 
 
This act of determining a complying presentation may often fall to a single document 
examiner and be based on that individual’s knowledge, experience and judgement.  
 
A good standard when determining if a presentation is discrepant is to consider a neutral, 
independent viewpoint. For, in a worst-case scenario, it is such an independent authority 
such as, for example, a court of law, that would be the entity providing judgement if a dispute 
were not amicably resolved. 
 
At the ICC Banking Commission meeting held in Jakarta during April 2017, it was agreed 
with National Committees that a lack of understanding existed in respect of the application 
and practice of UCP 600 within both banks and corporates. 
 
Feedback from ICC National Committees, based upon knowledge of their markets, made it 
very apparent that the majority of problems were caused by: 

• Poor drafting of the credit;  
• Outdated/inappropriate documentary credit application forms; 
• Lack of understanding of documentary credit workflows and the principles of UCP 

600;  
• Lack of attention to detail and management of the production, shipment and 

document collation processes;  
• Excessive and unnecessary data being added to documents; and, 
• Restricted access to ISBP 745 and/or ICC opinions. 

 
It is also worth examining ICC Opinions approved between 2007 and 2021, as per the 
diagram below, in order to understand exactly where many problems arise.  
 

 
1 https://iccwbo.org/publication/icc-banking-commission-executive-committee-issues-paper_notes-on-the-
principle-of-strict-compliance/ 
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As mentioned above, the primary problem lies not with the UCP 600, but with how the rules 
are used, i.e., through application and practice.  
 
Discrepancy fees 
This subject cannot be fully addressed without mentioning discrepancy fees that are levied 
by banks.  
 
It is often commented that a number of banks now consider discrepancy fees as an essential 
element of their revenue stream. Looking back, discrepancy fees were first introduced in 
order to cover the additional work imposed upon a bank in the event of a presentation being 
discrepant. Bearing in mind that discrepancy rates for the initial presentation of documents 
have always been on the high side, this was justified but is now, perhaps, being abused in 
some cases.   
 
Some practitioners would like to see the abolition of such fees or the ineligibility of the fees if 
the discrepancies are subsequently accepted. The problem with this approach is that it is a 
matter of practice for each individual bank and neither the ICC, nor the UCP 600, can 
mandate how the market should handle this issue. As stated in ICC Opinion R441 (TA487), 
if an issuing bank intends to deduct a discrepancy fee the credit should contain a condition 
to this effect together with an indication of the fee.  
 
Further guidance in respect of discrepancy fees can be found in ICC Opinions R741 
(TA700rev) and R820 (TA795rev) wherein it is stated that when a bank deducts a 
discrepancy fee without having issued its refusal notice according to the UCP 600 sub-article 
16 (c), i.e., it has exercised the right afforded in the UCP 600 sub-article 16 (b) to approach 
the applicant for a waiver and an acceptable waiver is received, the issuing bank should 
provide the presenter with the details of any discrepancies that were found in the 
presentation, either in the advice of payment or in a separate communication. In the event 
they fail to do so, this does not preclude them from subsequently providing such information. 
 
The most appropriate response, to address discrepancy fees, is to concentrate on 
educational and guidance aspects and to find ways to actually reduce the discrepancy rate.  
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SUMMARY 
Each bank has a duty to educate its own staff. In addition, and in order to avoid unnecessary 
extra cost, it is desirable that each bank educate their clients. Where a beneficiary has faced 
discrepancies in a presentation, an explanation of what caused the discrepancy, and what 
can be done next time to avoid it re-occurring, can only prove beneficial for future 
presentations. This applies especially if there are recurring discrepancies in the documents 
presented by the same client. 
 
There are a number of simple tasks that can help to reduce discrepancy rates: 

• Improved drafting of documentary credits by issuing banks. In this respect, reference 
should be made to the ICC guidance notes for documentary credit formats2  which 
provide clear and transparent recommendations in respect of the optimal approach 
required in order to achieve a straightforward, uncomplicated documentary credit 
format. 

o When drafting ISBP 745 (International Standard Banking Practice for the 
Examination of Documents under UCP 600), it was recognised that a more 
methodical approach to the drafting of documentary credits and/or 
amendments would act as a positive factor in avoiding many of the problems 
that can arise when examining documents. 

o Enhanced attention to detail, and reflection as to whether or not all 
requirements are actually necessary, will provide benefit to all involved 
parties. 

o Avoiding the incorporation of non-documentary conditions into a documentary 
credit will result in improved clarity. 

• Thorough review of documentary credits by confirming banks to identify and 
understand any risks and areas of possible contention. (Note: though not required by 
the UCP 600, many advising banks perform a similar review.) 

o The applicant and beneficiary should carefully consider the documents 
required for presentation, by whom they are to be issued, their data content 
and the time frame in which they are to be presented. 

• Beneficiaries to: 
o Assess whether there is sufficient time to manufacture, produce or procure 

the goods, to package and ship them within the latest shipment date, and to 
present the documents to the nominated bank, confirming bank or issuing 
bank within the latest date for presentation and expiry date, allowing 
additional time in the event that any document(s) will require amendment or 
replacement due to discrepancies. 

o Consider the unexpected consequence of including additional or superfluous 
information on a document and avoid information that could call into doubt the 
compliance of a document.  

o Ensure that any required amendments are requested on a timely basis. 
• Avoid, to the maximum extent possible, documentary credits that exclude specific 

articles / sub-articles of UCP. 
o There are individual articles / sub-articles that have implications for other 

articles / sub-articles of the UCP, and mere exclusion or modification of one 
without regard to the other(s) may lead to misunderstandings and different 
interpretations. It is often not as simple as inserting a clause in a documentary 
credit that article X or sub-article Y of the UCP is modified or is not to apply. 
Very often there is a need for a new term or condition to be inserted into the 
documentary credit to cover the gap that a modification or exclusion may 
leave and avoid any issues of differing interpretations. 

 

 
2 https://iccwbo.org/publication/guidance-notes-for-documentary-credit-formats/ 

https://iccwbo.org/publication/guidance-notes-for-documentary-credit-formats/
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It is apparent that significant attention should be paid to the distribution of, and guidance in, 
the ISBP. The question of online access, digital availability, pricing, regular updates in line 
with Opinions, etc., must also be addressed. Workshops, seminars and webinars should be 
considered on the subject of the ISBP by both the International Chamber of Commerce and 
by individual members of the ICC Banking Commission.  
 
In addition to having a copy of the UCP 600, it is advisable for beneficiaries to have a copy 
of the ISBP 745. By understanding the practices that should be followed by banks in the 
examination of their documents, a beneficiary should be in a position to prepare their 
documents to that standard. 
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ICC Banking Commission 
 

Technical Advisory Briefing No. 4 
Subject: Documents presented by a nominated or confirming bank under UCP 600 

and lost in transit 
 

21 September 2022 
 
 
 
ISSUE 
Although quite rare, it can occur that documents presented under a documentary credit by a 
nominated or confirming bank are lost in transit.  
 
Please note this Briefing Paper does not address documents that are simply delayed in 
reaching their destination. 
 
INTRODUCTION 
As stated in article 5, banks deal with documents and not with goods, services or 
performance to which the documents may relate. As such, the sending and receiving of 
paper documents is at the core of documentary credit practice. In most cases, there is no 
issue, and the documents will arrive at their intended destination.  
 
In accordance with articles 7 and 8, the issuing bank must honour and the confirming bank 
must honour or negotiate upon receipt of a complying presentation.  
 
There are two aspects to ‘lost’ documents: 
 

1. The UCP position with regard to the liability or responsibility of the issuing bank and 
confirming bank; and, 

2. The situation when documents are lost in transit but a nominated bank had 
determined that the documents represented a complying presentation, irrespective of 
whether that bank honoured or negotiated that presentation. 

 
ANALYSIS 

1. The UCP position 
Loss of documents is addressed in article 35 ‘Disclaimer on Transmission and Translation’, 
wherein the first paragraph states “A bank assumes no liability or responsibility for the 
consequences arising out of delay, loss in transit, mutilation or other errors arising in the 
transmission of any messages or delivery of letters or documents, when such messages, 
letters or documents are transmitted or sent according to the requirements stated in the 
credit, or when the bank may have taken the initiative in the choice of the delivery service in 
the absence of such instructions in the credit.” 
 
It is important to note that the protection afforded by article 35 only extends to circumstances 
where the nominated bank or confirming bank has sent the documents to the issuing bank 
according to the requirements stated in the documentary credit, i.e., by the stated method 
(courier, registered mail, in one or two mailings) and by any stated carrier (a named courier 
company or other service) and to the place indicated in the credit. If no method or carrier is 
stated, then the mailing option is that of the nominated bank or confirming bank. 
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Despite a contrary view offered by some practitioners, this was not a new requirement added 
to the UCP 600. In fact, it goes as far back as article 12 of the very first UCP (UCP 82), 
which stated: “Banks assume no liability or responsibility for the consequences arising out of 
delay and/or loss in transit of cables or telegrams, letters and/or documents, or for delay, 
mutilation or other errors in the transmission of cables or telegrams ….”. 
 
The UCP 290 updated the text to incorporate a reference to ‘telex’, which was a common 
communication method at that time. The UCP 400 took a more generic view and referred to 
“any telecommunication” rather than list out the various options for sending a message. The 
content in the UCP 500 remained largely unchanged, with the UCP 600 making a specific 
reference to loss of documents ‘in transit’. 
 
If a nominated bank or confirming bank deviates from the mailing requirements in a 
documentary credit, by utilising a different method of sending the documents or by the use of 
a different courier company, it must recognise that it does so at its own risk should the 
documents be lost in transit. 
 
Whilst not the subject of this Briefing Paper, it is worth highlighting that, if a documentary 
credit is available with, and expires at the counters of, the issuing bank, it is the responsibility 
of the beneficiary or the presenter to ensure that the documents are received by the issuing 
bank no later than the expiry date and/or the latest date for presentation of the documents. 
This structure is not covered by article 35. 
 

2. Nominated bank determines a complying presentation has been made but 
documents lost in transit 

The second paragraph of article 35 indicates that an issuing bank remains liable to honour, 
and a confirming bank remains liable to honour or negotiate, when a nominated bank has 
examined the documents and determined that they comply (whether or not the nominated 
bank has honoured or negotiated), but the documents are lost in transit between the 
nominated bank and the issuing bank or confirming bank, or between the confirming bank 
and the issuing bank. 
 
It should be noted that this does not apply to a presentation that is discrepant or was not 
examined by a nominated bank. The essence of the approach stated in article 35 is that it is 
not considered appropriate that an issuing bank or confirming bank can walk away from their 
undertaking to the beneficiary and/or to the bank that acted upon its nomination to honour or 
negotiate by virtue of a complying presentation being lost in transit. If that were the case, it is 
highly unlikely that a nominated bank would be prepared to act upon its nomination before 
being certain that documents had actually arrived at the counters of the issuing bank or 
confirming bank. Furthermore, a bank authorised or requested to add confirmation under 
such circumstances would most likely decline such authorisation or request.  
 
As mentioned in the Commentary on UCP 600 (ICC Publication No. 680), all of this needs to 
be put into some perspective with the number of sets of documents that are sent daily 
between banks on a global basis against those that are lost in transit. In comparative terms, 
this involves miniscule percentages. The rule in article 35 merely outlines the impact and 
consequences of documents that are lost in transit.  
 
If documents are lost in transit, an issuing bank or confirming bank cannot insist upon 
replacements of original documents being presented to them, e.g., replacement (or 
duplicate) original bills of lading. However, they would be entitled to make their own 
determination as to whether or not the documents complied at the time the presentation was 
originally mailed by the nominated bank, to the issuing bank or confirming bank, by 
requesting copies of all the stipulated documents. 
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Again, it was not the UCP 600 that was the catalyst for this position being taken. In ICC 
Opinion R429 (TA495), issued in respect of a documentary credit that was issued subject to 
the UCP 500, it was highlighted that “(I)f the bank which sends conforming documents to the 
issuing bank is a nominated bank, then the issuing bank is liable to pay if documents are lost 
in transit.” This was qualified by stating that such circumstances “would be subject to the 
documents being sent in the manner prescribed in the credit, i.e., where the credit states 
registered mail, the documents are to be sent by that means and not by courier.”  
 
This Opinion concluded with a comment that was emphasised earlier in this Briefing Paper 
i.e., “The risk of sending the documents by a method not requested by the credit rests with 
the nominated bank and not the beneficiary.” 
 
ICC Opinion R651 (TA639rev) also made reference to such circumstances and, in fact, 
additionally referred to a previous ICC Opinion on the subject – R548 (TA566rev). In Opinion 
R548, it was concluded that an issuing bank would be obligated to honour any compliant 
presentation that had been lost in transit. It was made clear that reimbursement obligations 
are not subject to the actual receipt of the documents, even where a reimbursement 
instruction states “Upon receipt of full set of documents in conformity with the L/C terms, we 
will effect payment as per your instruction” or similar.  
 
It was also mentioned that a presentation can be ‘re-created’ with copies of all the 
documents that were originally presented. The examination period would begin upon 
presentation of the copies to the issuing bank or confirming bank.  
 
For the purpose of the UCP 600, and the circumstance described above, the copies of the 
documents are to be examined as if they had been presented in the manner required by the 
documentary credit, e.g., 1 original and 2 copies of commercial invoice, and any signatures 
on a document are to be treated as being in accordance with the requirements of article 3.   
 
Not all nominated banks or confirming banks retain copies of documents, but it is noted in 
Opinion R561 that such practice may ease problems in the event that documents are lost in 
transit and it is agreed that the complying presentation needs to be ‘re-created’. It does need 
to be understood that this is additional work, is entirely optional, and may not necessarily be 
justified for such a rare occurrence.  
 
SUMMARY 
The purpose of the UCP is to establish rules and they are not an indication of the operational 
procedures that would be recommended in the event of documents being lost in transit. To 
an extent, this was addressed in ICC Opinion R651 in which it was stated that it is the 
responsibility of the concerned parties to find a solution.  
 
One such solution could be to revert to the former common practice of a credit requiring the 
sending of documents in two mailings (where a credit required more than one original 
transport document). However, such an approach increases cost and banks should carefully 
evaluate the suitability of including such a condition bearing in mind that such events are 
relatively rare. They should also recognise that if the credit requires two mailings, 
determination of a complying presentation is to be made based on the documents contained 
in the first mailing, with the date of receipt of that mailing commencing the examination 
period as mentioned in sub-article 14 (b).  
 
The appropriate approach is to initiate a dialogue between the concerned banks in order to 
arrive at an equitable resolution.   
 
Although not the subject of this Briefing Paper, and in order to take account of events such 
as those experienced during the COVID-19 pandemic, it is recommended that practitioners 
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take note of the 'Guidance paper on the impact of COVID-19 on trade finance transactions 
issued subject to ICC rules’1 in respect of documents that are delayed or unable to be 
delivered according to the requirements of the credit. 
 
 
 
 
 
 

This briefing is educational only 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
About The International Chamber of Commerce (ICC) 
 
The International Chamber of Commerce (ICC) is the institutional representative of more 
than 45 million companies in over 100 countries. ICC’s core mission is to make business 
work for everyone, every day, everywhere. Through a unique mix of advocacy, solutions and 
standard setting, we promote international trade, responsible business conduct and a global 
approach to regulation, in addition to providing market-leading dispute resolution services. 
Our members include many of the world’s leading companies, SMEs, business associations 
and local chambers of commerce. 
 
www.iccwbo.org Follow us on Twitter: @iccwbo 
 

 
1 https://iccwbo.org/publication/guidance-paper-on-the-impact-of-covid-19-on-trade-finance-transactions-
issued-subject-to-icc-rules/ 
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