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2021 Americas Standby & Guarantee Forum
Online Program

Wednesday, 13 October 2021 (times listed are NY)

Wednesday, 13 October

8:45 – 9:00 Online Check-In and Entry to Event

9:00 – 9:10 Welcome and Introduction to the Forum
Remarks: Michael BYRNE (IIBLP)

9:10 – 10:00 Hot Topics
• Bigger, Stronger, Faster: Technology and Automation Opportunities

for Standbys & Guarantees
• Digital Signatures

Moderator: Vin O’BRIEN (ICC UAE)
Panelists: Buddy BAKER (Goldman Sachs); Lorna STRONG (HSBC);
Frank FORTES (TD); Samantha PELOSI (Guidehouse)

10:00 – 10:30 Applicants’ and Beneficiaries’ Corner
What considerations do applicants and beneficiaries prioritize when dealing with
banks? What do LC and guarantee users expect of banks, especially when problems
arise? In this panel session, corporate users comment on factors that can make or
break a healthy business relationship with financial institutions.

Moderator: Paula GREAVES (US Bank)
Panelists: Jennifer DAVIDSON

10:30 – 10:45 Virtual Coffee Break

10:45 – 11:25 Threshold Issues – Characterization; Jurisdiction; Standing
and Statute of Limitations
• Shanghai Shipyard (Characterization of Guarantee)
• Preble Rish Haiti (Waiver of Sovereign Immunities Act through LC)
• Zions Bank (Jurisdiction and Standing to Enforce Confirmation)
• Zions Bank (Applicability of US UCC Art. 5 to UCP credits)
• Puget Soundkeeper (Statute of Limitations)
• Viele (Statute of Limitations)
• Zions Bank (Statute of Limitations)
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Moderator: Carter KLEIN (Jenner & Block)
Panelists: Michael AVIDON (Moses & Singer); Hanno ERWES (HSBC); Jennifer
KRATOCHVIL (Mayer Brown); Michelle KELLY-LOUW (Int’l Ass’n of
Consumer Law); Paul RODER (Moses & Singer)

11:25 – 11:55 SWIFT MT760s – It’s Go Time!
Commenced 8 years ago, the significant overhaul of SWIFT Cat 7 Message Types
for guarantees and standby LCs is complete and implementation looms. The “go-live
date” for this major update that includes 9 new MTs is 21 November 2021. Panelists
who have been closely involved in the lead up to these new SWIFT standards will
field questions about their positions on certain issues related to the impending
changes.

Moderator: Sam JEBAMONY (JPMorgan)
Panelists: Annie SEBERGSEN (HANDELSBANKEN)

11:55 – 12:25 Virtual Lunch Break

12:25 – 1:05 Close Court Decisions, Issuer Mistakes & Issuer Precautions
• Windsor Township (Presentation of Original LC Excused)
• New ERA Capital (Advising Bank Liability)
• Discussion of Expanded Language Confirmation of Foreign Bank LCs –

Form Presented – Pros and Cons Discussed
• Discussion of Provision in Customer Banking Agreement Limiting Advising Bank

Liability – Form Discussed
• Cassidy v. Signature Bank (IRA LC Collateral Used to Satisfy Other Debt)
• Lexon Insurance (Issuer Insolvency)
• Discussion of Credit Issuance Topics
• Vanpoy Corp. v. Soleil Chartered Bank (dishonor for failure to submit BLs

shown to customer but not shown to issuer on its standby LC without showing
LC required BLs)

• ERA Capital v. Soleil Chartered Bank (dishonor without reasons/bad fish)

Moderator: Carter KLEIN (Jenner & Block)
Panelists: Michael AVIDON (Moses & Singer); Paul RODER (Moses & Singer)

1:05 – 1:35 Traps & Challenges in Practice
• How to make an advance pay LC go away upon shipment of equipment for

which advance payments were made
• How banks view LC applicants as clients and how they price LCs

Moderator: Don SMITH (Global Trade Advisory)
Panelists: Buddy BAKER (Goldman Sachs); Frank PETRASSI (JPMorgan);

1:35 – 1:50 Virtual Coffee Break
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1:50 – 2:20 Counter Undertakings
• Injunction Requests: When are They Appropriate? When are They Abused?
• Counter Guarantor Delay of Payment while Awaiting an Injunction Order
• Can a Court Order Excuse Counter Standby Issuer from Performing Its

Obligations?
• ISDGP Paragraphs relating to Counter-guarantees
• Counter & Local Undertaking Misalignment: Governing Rules and Law

Moderator: Michael AVIDON (Moses & Singer)
Panelists: Glenn RANSIER (Wells Fargo); Frank PETRASSI (JPMorgan)

2:20 – 2:50 Standby Use Outside the US
By the late 1990s, use of standby LCs had grown to such an extent that issuance of
such undertakings had become as much a part of the daily routine of banks
worldwide as they were in the US, paving the way for ISP98. Today, US-based
banks alone have over USD 564.5 billion in outstanding standby LC amounts on their
books, according to available statistics. Are standbys really as versatile and widely-
used outside the US as they are within? Panelists from Europe, Mexico, and Canada
will share insights and experiences.

Moderator: Sam JEBAMONY (JPMorgan)
Panelists: Ana KAVTARADZE (BASISBANK, Georgia);
Miguel BUSTAMANTE (Consultant); Scott SCROSATI (BNC)

2:50 – 3:00 Summary, Raffle Prize, and Closing Remarks
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2021 Americas LC Law Summit
Online Program

Thursday, 14 October 2021 (times listed are NY)

Thursday, 14 October

8:45 – 9:00 Online Check-In and Entry to Event

9:00 – 9:10 Welcome and Introduction to Law Summit
Remarks: Michael BYRNE (IIBLP)

9:10 – 10:00 Trade Trends
• LC Discrepancies in the COVID Era – What are banks seeing and how

they are handled?
• Driving Sustainability Effectively – A Carrot or Stick Approach?
• Legal Challenges with Transferable Records
• URDTT Approved; Will it be used?

Moderator: Vin O’BRIEN (ICC UAE)
Panelists: Buddy BAKER (Goldman Sachs); Lorna STRONG (HSBC); Ana
KAVTARADZE (BASISBANK, Georgia)

10:00 – 10:30 ISDGP: Legal Perspectives
The ICC Banking Commission completed and approved International Standard 
Demand Guarantee Practice (ISDGP) for URDG758 earlier this year to further 
guide industry practice. In this discussion, specialists offer views on ISDGP overall 
and aspects of ISDGP which touch on matters of law including: understanding of the 
term “authenticated”; agents of a guarantor, transfer, and governing law 
considerations.

Moderator: Glenn RANSIER (Wells Fargo)
Panelists: Michelle KELLY-LOUW (Int’l Ass’n of Consumer Law); Scott 
SCROSATI (BNC)

10:30 – 10:45 Virtual Coffee Break

10:45 – 11:55 Court Orders Affecting Letters of Credit
• In re Essar Steel (Asserted fraudulent transfer by use of LCs)
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• In re Kimmel’s Coal (Reclamation LC Assumption in bankrupt applicant’s sale
of assets)

• In re NTS W. USA Corp. (Injunction and crediting of proceeds of LC to
landlord)

• Zions Bank (Can a court order enjoining payment of an LC be a defense)
– Recap of Standby Forum’s key points on case and further discussion

• Source Giant Springs (Party ordered to post LC in business transaction)
• Dianne M. Peters Legacy Data Access (Drawdown of Supersedeas LC)
• Sesto (Order Authorizing Drawdown of LC)
• Navidea Pharmaceuticals (Allocation and crediting of LC proceeds)
• Subat (Supersedeas LC)
• White Stag Aircraft (Issuer Dishonor for No Colorable Basis to Draw

vs. Contract Dispute)

Moderator: Carter KLEIN (Jenner & Block)
Panelists: Hanno ERWES (HSBC); Rebecca FRUCHTMAN (Mayer Brown);
Jennifer KRATOCHVIL (Mayer Brown); Paul RODER (Moses & Singer); Mary
ROSEN (Wells Fargo)

11:55 – 12:25 Virtual Lunch Break

12:25 – 1:05 Uses and Misuses of Letters of Credit
• RLI Insurance (Sufficiency of LC to cover reserves)
• Tenny Journal Communications (LC to cover telephone services)
• Florida Coastal School of Law (LCs to secure accreditation requirements)
• Lockwood (scam involving “monetizing” LC)
• In re Gary Mason ($50 million LC carrying $7.35 million broker fee)
• TC Skyward Aviation U.S., Inc. v. Deutsche Bank AG

Moderator: Carter KLEIN (Jenner & Block)
Panelists: Jennifer KRATOCHVIL (Mayer Brown); Mary ROSEN (Wells Fargo)

1:05 – 1:35 Loan Syndications and Trading Association (LSTA) 2021
Revised Model Form
• Key improvements from an LC issuer’s perspective
• How best to implement improvements in new transactions
Moderator: Mike AVIDON (Moses & Singer)
Panelists: Hanno ERWES (HSBC); Paul RODER (Moses & Singer)

1:35 – 1:50 Virtual Coffee Break
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1:50 – 2:10 The Case for the UN LC Convention
A renewed push is underway for ratification of the United Nations Convention on
Independent Guarantees and Standby Letters of Credit. This panel will examine the
chief compelling reasons why jurisdictions without codified standby & guarantee law
should ratify adopt the UN LC Convention. The panel will also address recent efforts
to advocate for the Convention among UN member states throughout the Americas.

Moderator: Michael BYRNE (IIBLP)
Panelists: Buddy BAKER (Goldman Sachs); Mike AVIDON (Moses & Singer);
Boris KOZOLCHYK (Kozolchyk National Law Center)

2:10 – 2:50 Sanctions: The Moving Goalposts
• Competing Sanctions between China and the US
• Sanctions Clauses referring to “indirect risks”
• Why Banks are not Sanctions-Proof (and what banks can do about it)
• Recent examples of Boycott Requests seen in LCs

Moderator: Lorna STRONG (HSBC)
Panelists: Samantha PELOSI (Guidehouse)

2:50 – 3:00 Summary, Raffle Prize, and Closing Remarks
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2021  STANDBY FORUM & LC LAW SUMMIT

Sponsors

Established in 1983, China Systems is known in the trade solutions industry for its scalable, future proof
and cloud enabled technology platform Eximbills, which utilises an OpenAPI design to facilitate both
WebServices and Microservices platforms crucial for today’s multi-channel, hyper-connected, and highly
interoperable environments. China Systems provides an integrated front-end and back-office platform
catering for internal and external deployment at a domestic, regional or global level. Eximbills, our proven
flagship solution, can be tailored to adapt to changing real-world requirements in any business or regulatory
environment for Trade Finance, Payments, and Supply Chain Finance without the need for programming
modification.

China Systems was judged Best Trade Finance Software Provider in the 2020 Leaders in Trade awards
of Global Trade Review magazine, the ninth time since 2006 that GTR has given this prestigious award to
China Systems.



Maritime and  
Trade Capabilities 
for Trade Finance  
& Compliance
Regulation covering Trade Finance continues to grow, from the latest OFAC 
advisory notices on North Korean illicit shipping practices to new guidelines 
on identifying and managing red flags from the Wolfsberg Group, Financial 
Action Task Force and the Monetary Authority of Singapore.

Understanding the levels of risk associated with any trade begins with the 
customer on-boarding process and the financing details and counterparties 
involved. There is also the detail of the trade; what commodity is being 
shipped, the destination of the shipment, the price of the commodity and its 
volume, tracking its journey in real-time and ensuring that documentation 
surrounding the transaction meets agreed standards. 

IHS Markit is uniquely placed to help financial institutions uncover red flags 
through the use of rich datasets. Discover our unique product solutions 
that support all areas across the trade compliance workflow. 

Know your customer (KYC) 
Who is your customer and what are their business activities? 
The ability to perform client due diligence on public and private 
entity information including corporate registration details, high-
risk countries and industry assessments, financial information, 
company hierarchy and ownership is a major component in the 
validation process.

Document processing with OCR technology 
Manage the extraction of key data fields from trade documents  
The ability to digitise paper files used in documentary credits 
and other trade finance products is a core enhancement on the 
path to a more efficient trade finance operation, minimising 
the time and effort taken to detach and screen content against 
various sanction watch-lists. 



Vessel identification and  
sanctions screening 
Who is the owner and operator  
of the vessel identified in the  
transportation document? 
Vessels are often the subject of sanctions  
and it is important that checks by trade 
finance teams can reference all vessels 
and their owners who are associated with 
sanctioned activity. A ‘Seven Levels of 
Ownership’ is employed to determine if the 
vessels are connected with a sanctioned 
group or party on the OFAC, UN or EU 
watch-lists. 

Vessel tracking – real-time  
and historical  
Where is the vessel going, where has it 
been, and has it engaged in any suspicious 
activity in high-risk locations? 
AIS vessel tracking technology allows 
customers to monitor the vessel on its  
current journey and also pinpoint its  
previous voyages as a means to identify 
any sanctioned port calls. Furthermore, 
the implementation of this technology also 
highlights activity by the vessel in terms of 
ship-to-ship cargo transfers or ‘going dark’. 

Commodity classification & pricing  
What is the true cost of the goods 
being transported? 
All tradable commodities are assigned to 
their relevant Harmonised System (HS) 
code with a corresponding value and unit 
price assisting with the analysis of the true 
costs of traded goods. Our Global Trade 
Statistics uses official import and export 
statistics from sources around the world 
and compiles this into a comprehensive 
database of merchandise trade covering 
200 countries.

Import and export statistics 
How to identify if the shipment of  
goods makes economic sense 
With an extensive trade database 
providing insights into the movement 
of goods around the world, a direct line 
of sight is available highlighting what a 
country exports and imports. Through the 
use of such an extensive dataset, trade 
finance practitioners can determine if a 
transportation document stating that 
coal is being shipped and discharged at 
Richards Bay, South Africa makes sound, 
economic sense. 

Dual-use goods screening  
Can the commodity be used for both 
civilian and military purposes? 
The identification of an item as dual-use 
is difficult. Trying to determine if resin 
yarn or rubbing alcohol is used in the 
production process of a military item 
poses a challenge. To help in this process  
a multi-level mapping of commodity 
names and codes facilitates the search for 
a dual-use item on the European Union 
428/2009 dual-use document. 

Copyright © 2019 IHS Markit. All Rights Reserved 336902305-0419-MT

About IHS Markit
IHS Markit (Nasdaq: INFO) is a world leader in critical information, analytics and solutions for the 
major industries and markets that drive economies worldwide. The company delivers next-generation 
information, analytics and solutions to customers in business, finance and government, improving 
their operational efficiency and providing deep insights that lead to well-informed, confident decisions. 
IHS Markit has more than 50,000 key business and government customers, including 80 percent of the 
Fortune Global 500 and the world’s leading financial institutions. Headquartered in London, IHS Markit 
is committed to sustainable, profitable growth.

To find out more about Maritime & 
Trade solutions from IHS Markit visit  
ihsmarkit.com/maritime_trade

customer care 
north and south america 
T   +1 800 447 2273 

+1 303 858 6187 (Outside US/Canada) 

europe, middle east and africa

T  +44 1344 328 300

asia pacific

T  +604 291 3600

E  CustomerCare@ihsmarkit.com

http://www.ihsmarkit.com/maritime_trade
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About ICC UAE

With a national network of 500.000 companies, International Chamber of Commerce - United Arab
Emirates (ICC UAE) is the largest national representation of the commercial, industrial and business
enterprises. Founded in 2004, ICC UAE represents, supports and protects the interest of the business
community in the UAE. With a global network of 45 million members, ICC UAE aims to foster a
competitive and healthy environment which benefits all businesses in the UAE, to voice the interest of
the UAE economic communities worldwide and to lead the role for setting rules and standards for the
conduct of international trade. ICC UAE is constantly trying to keep the different industries updated as
far as the international rules & regulations and practices are concerned through conferences, workshops
and seminars.

For more details, please visit www.iccuae.com
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Documentary Credit World (DCW) is the world’s only monthly journal dedicated to field of letter of
credit law and practice. Published in partnership with BAFT, DCW is linked to the most important players
in the industry to bring its readers valuable information and the latest news of developments affecting
commercial LCs, standbys, and independent guarantees. From its focus on new rules, regulations, and
electronic innovations impacting traditional trade products to its regular discussion of recent court cases,
DCW covers a host of topics and is essential for any serious trade finance professional. In addition to
individual subscriptions, DCW Global Licenses are available for bank-wide access. To view our latest
issue’s Table of Contents or for more information, contact DCW at info@doccreditworld.com or visit
www.doccreditworld.com
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2021 STANDBY FORUM & LC LAW SUMMIT
PANELIST AND SPEAKER BIOGRAPHIES

Panelist and speaker participation subject to change.
No endorsements of any sort by organizations are made or implied.

Michael Evan AVIDON is a partner in Moses & Singer LLP, a New York
City law firm, where he co-chairs the Banking and Finance Practice Group.
He is widely recognized for his knowledge of letters of credit and secured
transactions and has been listed in The Best Lawyers in America® and Law
& Politics’ “New York Super Lawyers.”  Mike’s practice emphasizes secured
and unsecured lending transactions, letter of credit transactions, supply chain
finance, and letter of credit litigation.  His letter of credit work involves standby,
direct pay and commercial letters of credit as well as demand guarantees and
bank payment obligations.  His clients include money center banks (often acting
as administrative agent for a syndicate of lenders) and other financial institutions.

Mike’s many contributions to the law and practice rules include participating in
the revision of UCC Article 5 on Letters of Credit and the preparation of the 1998 International Standby
Practices (ISP98), serving on the Council on International Standby Practices, serving on the American Bar
Association/U.S.C.I.B. Task Force whose 1990 report led to the UCC Article 5 revision, serving as a
member of the International Chamber of Commerce’s Bank Payment Obligation (BPO) Consultative Group
that helped prepare the 2013 ICC Uniform Rules for BPOs (URBPO), and participating in drafting Rules of
Arbitration for the International Center for Letter of Credit Arbitration, Inc. He is also a charter member of
the Editorial Advisory Board of Documentary Credit World (and, previously, of Letter of Credit Update).

Mike writes and speaks frequently on finance and letter of credit-related topics, and actively participates in
bar associations and trade groups.  Mike was elected a Fellow of the American College of Commercial
Finance Lawyers.  He Co-Chairs the Letters of Credit Subcommittee of the Uniform Commercial Code
Committee of the American Bar Association and is a past Chair of the Subcommittee on Letters of Credit
of the New York State Bar Association’s Banking Law Committee.  Mike earned his J.D., with honors,
from Columbia University School of Law and received his B.A., summa cum laude, from Brooklyn College.

Walter (Buddy) BAKER is a VP in the Investment Banking Division at
Goldman Sachs Bank USA.

Buddy is a recognized expert in trade finance and author of numerous magazine
articles and the books Users’ Handbook for Documentary Credits under UCP
600, Documentary Payments & Short-Term Trade Finance, and The Regulatory
Environment of Letters of Credit and Trade Finance.  He makes frequent
presentations on letters of credit and trade finance for national and international
groups of exporters, bankers, and lawyers.  As a member of the National
Letter of Credit Committee of the Bankers Association for Finance and Trade,
the Advisory Council of the Institute of International Banking Law and Practice,
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and the Council for International Standby Practices, Mr. Baker has been actively involved in establishing
national and worldwide standard practices for L/Cs. He participated in the latest revision of the Uniform
Customs and Practice for Documentary Credits (“UCP600”), contributed to the creation of the official ICC
guide for examining letter of credit documents (the International Standard Banking Practices for the
Examination of Documents under Letters of Credit or “ISBP”) and of the Standard Definitions for Techniques
of Supply Chain Finance, and served on the drafting committees for the International Standby Practices
(“ISP98”) and Article 5 of the Uniform Commercial Code. Buddy earned his undergraduate degree at Yale
and his MBA at Northwestern.

Miguel Angel BUSTAMANTE has more than 40 years of experience in
the banking industry. A DOCDEX Expert and active partner with ICC Mexico
since the mid-1990s, he serves as an advisor on standby letters of credit and
demand guarantees. Bustamante is an expert certified on Incoterms 2020 by
ICC Academy and was appointed by ICC Mexico and Paris as a member of
the revision group for Incoterms 2000, 2010 and 2020.

In his banking career, Bustamante has held various positions with responsibilities
for foreign trade and correspondent banking at a number of financial institutions
including Banco Sabadell, BNP Paribas, Banamex-Citibank, Standard Chartered
Bank, American Express Bank, and Bancomer (now BBVA).

Since 2006, Bustamante has been a designated speaker in the Congreso Latinoamericano de Comercio
Exterior (Latin America Foreign Trade Congress) and continues to be active. He has also author of the
book: “Los Creditos Documentarios en el Comercio Internacional” (sixth edition).

Lisa CHIN is a Director and the Global AML Head of Trade Finance for
MUFG Union Bank, N.A. since 2019. She started her trade career as an
import letter of credit processor for American National Bank and Trust Company
of Chicago. Surviving a number of mergers that ended up as JPMorgan Chase
Bank, NA, she had various roles in operations for 18 years until she moved into
an AML/KYC role supporting trade finance and escrow. In 2015, she moved
to HSBC Bank as Senior Vice President and the U.S. Head of AML
Compliance for Trade Finance, where she managed an advisory team supporting
the Trade Finance department. Lisa is a member of the BAFT National Letter
of Credit Committee and the BAFT Trade Compliance Committee. She obtained
her CDCS in 1999 and has remained certified. Lisa is a Certified Anti-Money
Laundering Specialist (ACAMS). In 2017, she became the Chief Examiner for
The London Institute of Banking and Finance’s new certification, Certificate
in Trade Finance Compliance (CTFC). She lives in Chicago.
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Jennifer DAVIDSON has over 25 years international trade experience. Starting
with a major multinational in the agriculture industry in 1995 as a Forwarder,
she has since held various positions in Trade & Structured Finance, Corporate
Treasury, Corporate Audit and currently as Senior Trade Finance Coordinator
in Trade & Capital Markets. She leads a corporate Letter of Credit Center of
Expertise and has been a guest Letter of Credit Instructor and featured speaker
at numerous industry conferences.

Hanno ERWES is Global Head of CSTF Legal, HSBC’s Commodity and
Structured Trade Finance business, and global lead lawyer for the bank’s
Portfolio Management and Distribution division (PMD). He advises on all
products specific to the commodities sector, from traditional working capital
financing to structured trade solutions. As part of his PMD practice, he supports
the business on asset distribution and other portfolio management solutions.

Prior to his current position, Hanno advised the bank’s Global Banking division
on banking and finance matters as well as liquidity and cash management
products.

Hanno’s private practice background is in international asset finance. He studied
law at Humboldt University of Berlin, the University of Bologna and received

an LL.M. from Bristol University. Hanno is qualified as a solicitor in England and Wales and as a lawyer in
Germany.

Frank FORTES is the Senior Trade Finance Expert at the Toronto-Dominion
Bank. Frank holds a Master’s Degree in International Business Law and has
15 years of Trade Finance expertise acquired during his tenure in France and
Canada within the HSBC group.
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Rebecca FRUCHTMAN is counsel in Mayer Brown’s Chicago office and a
member of the Banking & Finance practice. Her practice focuses on the global
trade finance space, including supply chain finance, open account, letters of
credit, structured letters of credit and risk-distributed trade transactions, and
asset-based financing transactions—both domestic and cross-border.

Prior to joining Mayer Brown, Rebecca served as general counsel to Bank of
America’s Business Capital line of business (US Central Region) on asset-
based lending matters and as counsel to Bank of America’s Global Transaction
Services Global Trade and Supply Chain Line of Business (2012 to 2017) where
Rebecca worked extensively with the business on all facets of traditional Trade
and Supply Chain Finance products including in respect of regulatory issues
and risk-mitigation strategies impacting those products.

Rebecca has spoken routinely on letter of credit topics at the annual International Banking Law & Practice
conferences and actively participates in the global banking association BAFT IFSA – particularly in respect
of trade digitization and supply chain finance accounting issues – having spoken at BAFT conferences and
participated in BAFT working groups, most notably in respect of efforts to amend the Federal E-Sign Act to
enable electronic drafts and bills of exchange.  Most recently, Rebecca has been voted Vice-Chair of the
BAFT Supply Chain Finance Committee.

Rebecca co-authored the in-depth Mayer Brown client alert on the UN Convention for the Assignment of
Receivables in International Trade published in May 2020, and moderated a panel on the Convention in
November 2020 as part of the Mayer Brown Global Receivables and Supply Chain Finance webinar series.
That panel included a representative from UNICITRAL and other of the principal architects and proponents
of the Convention.

Paula GREAVES is a leading US authority with respect to all facets of
commercial letters of credit (LCs), standby LCs including Trade-related standby
LCs, structured LCs, documentary credits negotiation/finance transactions,
documentary collections, banker’s acceptances, open account, and supply chain
finance transactions. With over 40 years of Trade banking experience, Ms.
Greaves has unique perspectives on the structural and operational complexities
arising from L/C and other Trade transactions and disputes. She has a deep
and broad knowledge of the practice rules for LCs and other Trade-related
banking products, including UCP, e-UCP, ISP, UCC Article 5, URC, URDG,
I.C.C. interpretative rulings, and O.C.C. regulations and guidance and the proper
accounting treatment for these products. Ms. Greaves has spent decades
interpreting and implementing these practice rules through bank operational
processes, resulting in an unparalleled understanding for the regulatory and
compliance environment in which banks must operate and how these practice rules are integrated and
internalized into day-to-day Trade operations.  Ms. Greaves has also advised on countless litigation and pre-
litigation situations, including temporary restraining orders, involving letters of credit and documentary
collections matters where there is some element of fraud in the transaction, and has been instrumental in
bringing such situations to a quick and successful resolution.
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Paula Greaves currently has her own consulting practice aimed at banks and their corporate clients and
bank legal advisors in matters concerning Trade finance with a focus on standby and commercial L/Cs. Her
suite of services includes training and advice on highly complex/high risk Trade transactions; litigious situations
involving L/Cs; interpretation of L/C related practice rules; improvement and expansion of existing Trade
products and development of new ones; and development of risk and compliance processes and controls.  In
providing these services, Ms. Greaves often partners with banking attorneys to provide advice to law firm
clients.

Most recently, Ms. Greaves was Senior Vice President at Bank of America NA where she was part of a
core team of senior practitioners within the Bank’s Global Trade and Supply Chain Global Trade Operations
group.  In that capacity Ms. Greaves was responsible for providing guidance on complex Trade transactions,
overseeing implementation of operations procedures, controls and processes for new Trade products and
innovations of existing Trade products.  Her experience includes consulting on Trade transactions involving
many and varied industries such as commodities (e.g. grain/oil & gas), large construction projects, aircraft,
and retail. Ms. Greaves responsibilities at Bank of America NA included structuring processes for unique
trade transactions, leading cross border teams in the Americas, Europe and Asia, Trade product training,
Trade rules/regulatory training, and liaising with other groups within the Bank connected to the Global Trade
and Supply Chain business including, product, credit, legal and risk and compliance management.

Paula is an active participant with the professional trade associations IIBLP and BAFT, having participated
regularly in the work these groups have done in the Trade banking space, including as an ongoing commentator
on rules development and published opinions, and routinely as a speaker at IIBLP and BAFT conferences
and workshops on an ongoing basis.

Sam JEBAMONY, VP, JPMorgan Chase Bank N.A. With more than 30
years of letter of credit operations experience with various U.S. and foreign
banks, Sam is currently a Transaction Controls manager in Standby LC
operations at JPMorgan Chase. He has been an active member/participant in
various industry organizations including IIBLP and BAFT/IFSA’s national and
regional committees. He is the U.S. representative in the SWIFT Trade Finance
Message Working Group and has been very involved in the development of the
new Standby SWIFT messages for 2020 release.
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Ana KAVTARADZE is an Advisor to Commercial Director at BASISBANK
Georgia, in charge of Strategic Business Development of the Bank’s Business.
With 16+ years’ experience in trade finance, supply chain finance (SCF), global
banking, client relationship management, business strategy formulation, as well
as cutting-edge innovation and digitalization Ana has expanded Global Banking
network bringing in full scope business cooperation opportunities including Trade,
Funding, Treasury, and Correspondent Banking.

Laterally to her banking carrier in her private consultancy capacity, Ana has
provided technical advisory to Private and Public Sectors with focus on market
development, implementing effective, innovative and digital business solutions
in international trade, transaction banking, transport/logistics, customs, e-services
on Trade and Supply Chain finance domain involving complex banking/funding
structures and de-risking techniques.

Ana has broad experience cooperating with commercial banks and financial institution worldwide and strong
knowledge and coverage in the regional business environment. Over the years, she has been a frequent
speaker at Global Banking events and conferences worldwide. Ana has been a regular provider of workshops
and webinars globally for corporates, SME’s, trade finance professionals, bankers as well as government
agencies and regulators.

Passionate towards development of International Banking and Trade & SCF Business, Ana has organized
and managed various global events related to Trade and Supply Chain Finance held in Tbilisi throughout the
last five years, including playing an instrumental managing role in ICC Georgia & ICC China’s partnership
in the ‘Silk Road Technical Trade Forum’, the ICC Banking Commission Meeting Technical Meeting in
Tbilisi, and the FCI Factoring Conference.

Previously, Ana headed the Trade and Structured Finance Department at one of the largest UK premium
listed bank in Georgia, Bank of Georgia (BOG), for over a decade. She has represented as an Executive
Member of Banking Commission, International Chamber of Commerce (ICC) Paris, 2017-2021, and as an
Editorial Advisory Board Member of Documentary Credit World and Trade & Investment Commission
co-chair, ICC Georgia, since 2021. Ana graduated with honors from Tbilisi State University, Georgia with
Master’s Degree in Banking and Finance.

Michelle KELLY-LOUW is a research professor of law at the University
of South Africa. She holds a doctoral degree in international banking law (thesis
entitled “Selective Legal Aspects of Bank Demand Guarantees”). She has
published widely in the fields of insolvency law, banking law and consumer
credit law and her research has been cited with approval by the South African
courts, including the Constitutional Court and the Supreme Court of Appeal,
and a Namibian High court on several occasions. She has received five research
awards, including the South African Department of Science and Technology’s
award for Distinguished Young Woman Scientist (Academic Excellence in
Social Sciences) (2010). Throughout her career she has been extensively
involved in the drafting of various pieces of legislation. For three years she
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served on the panel of legal experts (legislative drafting) for the South African National Treasury and the
legal panel of the South African National Roads Agency Limited Property Portfolio. She was a visiting
research fellow at the University of Westminster, London (2010) and a research fellow at the Institute of
Advance Legal Studies in London (2016). She is the President of the International Association of Consumer
Law. She is a member of various South African and international law journals.

Carter KLEIN is of counsel at Jenner & Block LLP where he has practiced
for over the past 45 years in the areas of financial services, Uniform Commercial
Code, credit enhancements and commercial law.  He is co-author of Thomson/
West Uniform Laws Annotated – Uniform Commercial Code Forms and
Materials; Thomson/West Illinois Practice – Uniform Commercial Code Forms
Annotated; and West’s Illinois Code Comments. He co-authors the annual
payments law survey for the Business Lawyer.  He is past Chair of the ABA’s
UCC Payments Subcommittee and past Chair of the ABA’s UCC Letter of
Credit Subcommittee; he is past chair or co-chair of the following committees
of Chicago Bar Association: Commercial and Financial Transactions;
International Law; and Consumer Credit. He is an editorial advisor for
Documentary Credit World; is a member of the American College of
Commercial Finance Lawyers; and is a liaison for the Business Law Section
of the American Bar Association to the Permanent Editorial Board of the
Uniform Commercial Code. His contact info is:  312-923-2950 or cklein@jenner.com.

Boris KOZOLCHYK, Evo De Concini Professor Emeritus at the University
of Arizona College of Law is one of the world’s leading comparative commercial
law scholars. He pioneered the use of good faith commercial practices in the
drafting of laws essential for economic development, which earned him the
nomination for the Nobel Peace Price of 2021 by law professors and deans in
three continents. He represented the United States in drafting treaties, model
laws and compilations of commercial and banking customs at the United
Nations Commission on International Trade Law (UNCITRAL), the
Oganization of American States (OAS) and International Chamber of
Commerce (ICC). Typical of the ICC work were the Uniform Customs and
Practices for Documentary Credits (UCP 500) which pioneered world-wide
reliance on “international standard banking practice” in the examination of letter

of credit documents. He was also among the drafters of the United Nations Convention of Independent
Bank Guarantees and Letters of Credit (1996). He has published numerous articles and commercial and
banking law treatises, several of which received “best in the field” award. He holds Honoris Causa degrees
from two Latin American and one Chinese university. The American Bar Association gave him the Leonard
J. Theberg award for his contributions to private international law, the Mexican Institute of Legal Research
awarded him its Ignacio Vallarta Medal for Exemplary Scholarship, and the United States/Mexico Bar
Association gave him the Jose Luis Siqueiros prize for his contribution to harmonizing commercial law in the
Americas.



2021 STANDBY & GUARANTEE FORUM AND LC LAW SUMMIT – AMERICAS

22

Jennifer KRATOCHVIL is a Banking & Finance partner in Mayer Brown’s
Chicago office. She represents lenders and borrowers in syndicated secured
and unsecured lending transactions, letter of credit transactions, and other
financing transactions.  Her experience includes representation of borrowers
and commercial banks in various matters involving insurance products and
transactions, including standby letter of credit facilities for insurance companies,
reinsurance agreements and premium finance loans.

Jennie received here BSBA from Creighton University, summa cum laude,
and her JD from Marquette University, magna cum laude.  Jennie also serves
on the Professionals’ Board for CARPLS, a legal aid organization in Chicago
and is on the Board of Directors for the Midwest Division of the Insurance
Industry Charitable Foundation.

Vincent O’BRIEN is Member Executive Committee of ICC Banking
Commission and Director of the International Chamber of Commerce, United
Arab Emirates.

He has been actively involved in trade finance for more than a quarter of a
century and has delivered technical assistance for trade finance in more than
100 countries. Vincent’s primary activity is trade facilitation with the major
Multilateral Development Banks and his recognized specialty is trade related
dispute resolution where he often acts as Expert Witness in Trade Disputes
and Legal Cases.

Vincent also holds the position of Associate Director of the Institute of
International Banking Law and Practice (IIBLP) and acts as Advisor on

Innovation and Market Intelligence at China Systems Corporation. He may be contacted at: vob@iccuae.com

Samantha PELOSI is a Senior Director in the Risk, Regulation, and Compliance
Practice of Guidehouse’s Financial Services Segment. Samantha possesses
nearly 25 years of legal, compliance, and policy experience in both the public
and private sectors. She is a global authority on anti-money laundering, payments,
and blockchain/distributed ledger technology.

Samantha advises on a variety of engagements, including licensing, risk
assessment and management, gap analysis, compliance programs, procedures,
and internal controls, independent testing, remediation efforts, investigations,
fraud prevention and recovery, operations, selection, customization, and
integration of technology systems, and product development. She works with
large global banks, regional banks, money transmitters, payments system
operators, cryptocurrency and digital assets companies, central banks, regulators,
international standard setters and development organizations, industry associations, fintech and regtech firms,
and multinational corporations.
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Prior to Guidehouse, Samantha drove the strategy, policy advocacy, and thought leadership initiatives in
financial crime compliance, payments/cash management, and emerging technology at transaction banking
association BAFT. Samantha produced tools widely recognized as industry best practice, including a playbook
for obtaining and maintaining correspondent banking accounts, a model indemnity agreement to secure the
return of fraudulently transferred funds, and a framework for auditing blockchain solutions used in banking.

Fiore (Frank) PETRASSI is a Vice President and Global Product Manager
for Standby Letters of Credit and Letters of Guarantee with JPMorgan Chase
Bank, N.A. Prior to joining JPM, Frank was in various trade operations roles
with Harris Trust and Savings Bank and Bank of Montreal (US). Frank is a
long standing member of the BAFT National Standby Letter of Credit and
Trade Finance Committees and was BAFT North Central Standby Letter of
Credit Committee Chair from 2006-2009, member of the BAFT Automatic
Extension Sub-Committee and was the Co-chair of the IIBLP Government
Mandated Letters of Credit Committee.

Glenn RANSIER is SVP Head of Documentary Trade and Standby LCs
for Wells Fargo with global product responsibilities for traditional letter of
credit products, open account, collections and demand guarantees. He is a
recognized trade finance banking professional with strong ties to the
international trade community. In his capacity as a Technical Advisor for the
Banking Commission of the International Chamber of Commerce (ICC),
Ransier and other Advisors deliver official ICC Banking Commission Opinions
in response to technical questions raised by ICC National Committees. Ransier
is a Co-Chair of the ICC’s International Standard Demand Guarantee Practice
(ISDGP) Working Group.

Paul RODER is a partner in the Banking and Finance Practice Group of
Moses & Singer LLP, a New York City law firm. He represents money
center banks and other financial institutions, both foreign and domestic, in a
variety of financing transactions, including secured and unsecured lending and
letter of credit transactions. Paul’s clients often serve as lead agents and
arrangers in syndicated credit facilities and he advises them in all aspects of
such transactions, including the structuring, negotiating, and documenting
thereof. Paul also is actively involved in his group’s letter of credit and trade
finance practice. He has significant experience in negotiating and documenting
secured and unsecured letter of credit facilities, on both a syndicated or bilateral,
and committed or uncommitted, basis. These facilities involve standby, direct
pay and commercial letters credit along with demand guarantees. His work
also involves the preparation of letter of credit-related forms, such as
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reimbursement agreements and letter of credit templates, and accounts receivable purchase agreements
and other supply chain finance documentation. Paul earned his J.D., cum laude, from Syracuse University
College of Law and his B.A., magna cum laude, from Syracuse University. He joined the firm in 1999 as an
associate and became a partner in the firm’s Banking and Finance Practice Group in 2007.

Mary ROSEN is Capital Markets Senior Counsel where she serves as the
U.S. Lead Counsel for ITS products and services.  Her practice areas include
commercial and standby letters of credit (UCC Article 5); clean BA financing;
documentary collections; export LC discounting; avalized draft financing;
SWIFT trade loans; supply chain finance (payables); international product
development; international operations support; policy development; syndicated
credit agreement support for LC related issues; regulatory legal support related
to trade finance; international dispute resolution; and cross border credit and
collateral issues.  She recently became the enterprise SME for anti-boycott
matters.

During her time with Wells Fargo, Ms. Rosen has supported Global Financial
Institutions, Global Banking, International Trade Services and International Credit
Risk Mitigation.  Prior to joining Wells Fargo, she was Senior Counsel, International Banking in the law
division of U.S. Bank National Association.  In that role, Ms. Rosen was the sole and lead attorney for
international banking and provided legal support to the Structured Trade Finance division, International
Banking Operations, Overseas Banking and Global Trade Services.  She also advised on various international
regulatory issues including leading an international permissible activities review.  She began her legal career
with Faegre Drinker Biddle and Reath LLP (formerly known as Faegre & Benson LLP) in the corporate
group supporting Mergers and Acquisitions.  Prior to law school, Ms. Rosen worked in international banking
at U.S. Bank.

Ms. Rosen actively participates as Co-Chair of the American Bar Association Letter of Credit Subcommittee
and is a member of the Legal Committee of the International Chamber of Commerce.  She also has served
in many other capacities:  CLE panelist for Leadership at Your Best, University of St. Thomas School of
Law (2018);  CLE faculty for Security Interests:  Agreements and Filings, Business Law Institute (2018);
CLE faculty for Letter of Credit Primer, Banking Law Institute (2015); Co-Chair, Trade Finance Practice
Group, Wells Fargo Legal Department (2018-present); Panelist at the Institute for International Banking
Law and Practice (2015, 2016, 2017, 2018, 2020); Member of the Legal Advisory Group for BAFT focused
on international banking regulatory issues, policy issues and international standard banking practices; Member
of the International Section, American Bar Association and provides in house training for Wells Fargo Legal
Department on Letters of Credit and Reimbursement Agreements. Author, “Tailoring Due Diligence for
Cross-Border Transactions: Data Protection and Export Controls,”  M&A Lawyer, November / December
2008 issue.

Mary received her J.D. from the University of St. Thomas School of Law and graduated with academic
honors from the University of St. Thomas with a B.A. in International Studies and a minor in Economics.
She studied abroad during both undergraduate studies and law school (United Nations, New York, New
York; Seville, Spain; Brussels, Belgium; Luxembourg; Trier and Frankfurt, Germany; Nice, France).
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Scott SCROSATI has worked in various Trade Finance positions at National
Bank of Canada, including as Senior Advisor and as a Manager of Trade
Operations, for nearly 15 years. His main area of practice is in Standby Letters
of Credit and Letters of Guarantee. He also has an interest in compliance
issues. He holds an M.A. degree in History from Queen’s University (Canada),
and also a bachelor’s degree in Law from Université de Montréal, as well as
a bachelor’s degree in Common Law from Université de Moncton. In addition
to graduate courses in International Commercial Law, he completed a
Certificate in Marine Transportation and has held the CDCS designation since
2011.

Annie L. SEBERGSEN is a senior advisor in trade finance and risk
management. She has more than 20 years’ experience from trade finance and
risk management positions in one multinational industry company and several
banks. She was given the role as project manager for the implementation of
the new SWIFT for guarantee messages into the trade finance and international
guarantee department in Handelsbanken Norway when she started there in
May 2020. She is also Handelsbanken’s guarantee representative in ICC
Norway and a member of the DCW Editorial Advisory Board.

Donald R. SMITH is President of Global Trade Advisory, Ltd., a Charlotte
NC based firm providing services to those involved in international trade, typically
importing and exporting companies and banks.   Services include training in
trade products such as commercial and standby letters of credit, incoming and
outgoing collections, bank-to-bank reimbursements, bankers’ acceptances,
demand guarantees, international standard banking practice, and the rules related
to these products.  Consulting and training are also available in the areas of
Fraud Recognition and Prevention, Risk Mitigation in Trade, Anti-Money
Laundering and Anti-Boycott Compliance.

Don served as International Banking Advisor to the United States Council on
International Business and was a member of the US delegation to the ICC

Banking Commission where he co-chaired the ICC Working Group charged with documenting International
Standard Banking Practices and served on task forces on Financial Risk and Compliance, Demand Guarantees
and Forfaiting. Prior to Global Trade Advisory, he was Vice President for Client Services at Norman
Technologies, a Charlotte, NC based IT Consulting firm.  Previously he was Vice President, Global Product
Management, in Citibank’s e-Business Global Trade Finance and Services Division; Vice President,
International Division Head, TrustCorp Bank, Ohio; Vice President and Head of International Operations
for First Union National Bank and International Operations Officer at Fidelity National Bank.
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Mr. Smith is a member of the Editorial Board and the Editorial Advisory Board of Documentary Credit
World, the world’s leading monthly publication on letter of credit issues. He has served as a member of the
Board of Directors and the Executive Committee of Citicorp International Trading Company and of the
International Financial Services Association.  He has served multiple times as Chair of the IFSA Annual
Conference, the IFSA National Letter of Credit Committee, and presently serves on 2 BAFT committees.
He has trained as an Arbitrator for the International Center for Letter of Credit Arbitration, Inc. (ICLOCA)
and serves as an expert witness and litigation consultant in civil proceedings.

Lorna STRONG, Deputy General Counsel for HSBC Global Trade &
Receivables Finance (GTRF), acts as the primary legal advisor for GTRF’s
operations globally; advising GTRF and playing a role in shaping HBSC’s
contribution to regulatory and policy debates on trade finance.  She provides
global oversight, coordination, and training for legal counsel in over 40
jurisdictions.  Lorna and her Global Legal team have been instrumental in
advising innovative digital solutions for trade finance, including the first financial
trade blockchain transactions: the award winning blockchain platforms we.trade
and Contour. In 2020, Lorna and her team were instrumental in managing the
response to the disruption of global trade due to COVID-19 and as member of
the ICC (International Chamber of Commerce) Legal Committee, Lorna drafted
industry guidance papers dealing with the risk of force majeure as well as the
mitigation of economic sanction risk.

Lorna holds a doctorate in law and a bachelor of applied science from the University of British Columbia and
has been recognized in the areas of banking law, trade finance, and international law, including as a recipient
of the 2012 Global Counsel Award for Regulatory (Financial Services): Individual of the Year and
the 2017 Letter of Credit Lawyer of the Year.
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2021 STANDBY FORUM & LC LAW SUMMIT
LINKS TO TEXT OF CASES

Cassidy v. Signature Bank (mistake of issuer in handling reimbursement collateral)
https://ilcourtsaudio.blob.core.windows.net/antilles-resources/resources/f9101651-26e2-4e2a-
98bc-4e313fb53e5f/1191781_R23.pdf

Dianne M. Peters Legacy Data Access v. James Yuhas Legacy Data Access (drawdown of $3.36 Million
supersedeas LC to pay judgment)
https://scholar.google.com/
scholar_case?case=11190090922562974911&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=

ERA Capital v. Soleil Chartered Bank (advising bank liability; mistakes of issuer)
https://scholar.google.com/
scholar_case?case=14930155578814743588&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw

Florida Coastal School of Law v. Cardona (termination of accreditation due to failure to post
sufficient LCs)
https://scholar.google.com/
scholar_case?case=4854269107087535619&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw

Granite Re, Inc. v. NCUA
https://scholar.google.com/
scholar_case?case=5238615789893504261&q=Granite+Re,+Inc.+v.+National+Credit+Union+Admin.+Board&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

In re Mason ($50 Million LC advance fee scam with $7.34 Million in broker fees)
https://scholar.google.com/
scholar_case?case=12558086465411606985&q=In+re+Gary+Mason+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1

In re Essar Steel (fraud transfer issues by use of LCs)
https://scholar.google.com/
scholar_case?case=327250487318446802&q=In+re+Essar+Steel+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1

In re Kimmel’s Coal (Does a 363 sale by bankrupt applicant leave LC issuer without recourse to
purchaser of assets?)
https://scholar.google.com/
scholar_case?case=5936075773105815419&q=In+re+Kimmel%E2%80%99s+Coal+(Sept.+28,+2021)+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1

In re NTS W. USA Corp. (lessee business victim of covid in bankruptcy trying to avoid effects of LC
draw)
https://scholar.google.com/
scholar_case?case=11569851296866778133&q=NTS+W.+USA+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1

https://scholar.google.com/scholar_case?case=11190090922562974911&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=
https://scholar.google.com/scholar_case?case=14930155578814743588&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw
https://scholar.google.com/scholar_case?case=12558086465411606985&q=In+re+Gary+Mason+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1
https://scholar.google.com/scholar_case?case=5936075773105815419&q=In+re+Kimmel%E2%80%99s+Coal+(Sept.+28,+2021)+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1
https://scholar.google.com/scholar_case?case=11569851296866778133&q=NTS+W.+USA+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1
https://scholar.google.com/scholar_case?case=327250487318446802&q=In+re+Essar+Steel+&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1
https://scholar.google.com/scholar_case?case=4854269107087535619&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw
https://scholar.google.com/scholar_case?case=5238615789893504261&q=Granite+Re,+Inc.+v.+National+Credit+Union+Admin.+Board&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
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Lexon Insurance v. FDIC (issuer insolvency)
https://scholar.google.com/
scholar_case?case=16411034027247103098&q=Lexon+Insurance&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1

Lockwood v. Oliver ($250,000 advance fee for “monetizing” a $30 Million LC carrying a brokerage fee
of $6 million)
https://scholar.google.com/
scholar_case?case=15884292705941870137&q=Lockwood+v.+Oliver+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Navidea Biopharmaceuticals v. Capital Royalty Partners II, LP (allocation and crediting of LC
proceeds)
https://scholar.google.com/
scholar_case?case=17264524084555823067&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw

Preble-Rish Haiti, S.A. v. Republic of Haiti (Waiver of Sovereign Immunities Act through LC)
https://scholar.google.com/scholar_case?case=13613500303025793545&q=Preble-
Rish+Haiti+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Puget Soundkeeper Alliance v. APM Terminals Tacoma LLC (Statute of Limitations)
https://scholar.google.com/
scholar_case?case=7942305889168902123&q=puget+soundkeeper+alliance+APM&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

RLI Insurance Co. v. Stan Koch & Sons Trucking, Inc. (sufficiency of LC to cover insurance claims
indemnity)
https://scholar.google.com/
scholar_case?case=6452609327173832161&q=RLI+Insurance+stan&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Sesto v. Prospect Chartercare, LLC (Receiver ordered to draw on large letter of credit)
https://scholar.google.com/
scholar_case?case=369067604103838209&q=Prospect+CharterCare&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Shanghai Shipyard Co. Ltd. v. Reignwood Int’l Investment Co. (Characterization of Guarantee)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2021/
1147.html&query=(%22letter)+AND+(of)+AND+(credit%22)

Shubat v. Cave Enterprises Operations, LLC D/B/A Burger King (Supersedeas LC)
https://scholar.google.com/
scholar_case?case=12025932507345889391&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=

Source Giant Springs v. Greenberg Investment (mandatory order to post LC in business transaction)
https://scholar.google.com/
scholar_case?case=5631207908191070751&q=Source+Giant+Springs+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

TC Skyward Aviation U.S., Inc. v. Deutsche Bank AG, New York Branch
https://scholar.google.com/
scholar_case?case=8633051450884425750&q=TC+Skyward+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

https://scholar.google.com/scholar_case?case=16411034027247103098&q=Lexon+Insurance&hl=en&lr=lang_en&as_sdt=20000006&as_ylo=2020&as_vis=1
https://scholar.google.com/scholar_case?case=15884292705941870137&q=Lockwood+v.+Oliver+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=17264524084555823067&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw
https://scholar.google.com/scholar_case?case=13613500303025793545&q=Preble-Rish+Haiti+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=7942305889168902123&q=puget+soundkeeper+alliance+APM&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2021/1147.html&query=(%22letter)+AND+(of)+AND+(credit%22)
https://scholar.google.com/scholar_case?case=369067604103838209&q=Prospect+CharterCare&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=6452609327173832161&q=RLI+Insurance+stan&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=12025932507345889391&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=
https://scholar.google.com/scholar_case?case=5631207908191070751&q=Source+Giant+Springs+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=8633051450884425750&q=TC+Skyward+&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1


2021 STANDBY & GUARANTEE FORUM AND LC LAW SUMMIT – AMERICAS

30

Tenny Journal Communications, Inc. v. Verizon New Jersey, Inc. (suspension of telephone services
for failure to post LC)
https://scholar.google.com/
scholar_case?case=8419944964408570957&q=3.%09Tenny+Journal+Communications&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Vanpoy Corp. S.R.L. v. Soleil Chartered Bank (mistakes of issuer)
https://scholar.google.com/
scholar_case?case=2802846407919637313&q=Vanpoy+Corp.+SRL+v.+Soleil+Chartered+Bank&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Viele v. Williams (Statute of Limitations)
https://scholar.google.com/
scholar_case?case=15496192821967266149&q=Viele+v.+Williams&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

White Stag Aircraft Leasing U.S. LLC v. JP Morgan Chase Bank, N.A. (refusal to honor on grounds of
no basis for claim for which LC supports)
https://scholar.google.com/
scholar_case?case=3560019295084641098&q=White+Stag+Aircraft++&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1

Zions Bancorporation v. JPMorgan Chase Bank (Jurisdiction; Standing; SOL; applicability of UCC 5;
coercion defense)
https://scholar.google.com/
scholar_case?case=3689809081508622445&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw

LINKS TO OTHER INFORMATIONAL RESOURCES AVAILABLE ONLINE

• URDTT (text of rules)
ICC document, 1 October 2021:
Uniform Rules for Digital Trade Transactions (URDTT) Version 1.0 | ICC Knowledge 2 Go -
International Chamber of Commerce (iccwbo.org)

• UN Convention on Independent Guarantees and Standby Letters of Credit
Text:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/guarantees.pdf

Status:
Status: United Nations Convention on Independent Guarantees and Stand-by Letters of Credit (New
York, 1995) | United Nations Commission On International Trade Law

• Examples of Recent Boycott-Related Requests
Bureau of Industry and Security, U.S. Department of Commerce
Examples of Recent Boycott-Related Requests (doc.gov)

:

https://www.bis.doc.gov/index.php/all-articles/7-enforcement/1755-examples-of-recent-boycott-related-requests
https://uncitral.un.org/en/texts/payments/conventions/independent_guarantees/status
https://2go.iccwbo.org/uniform-rules-for-digital-trade-transactions-urdtt-version-1.html?_cldee=Y3NieXJuZXNAaWlibHAub3Jn&recipientid=contact-1b88ca396f30e911a9a7000d3ab38ab1-9040c4bba9124ffea701a9c36abab0c9&esid=87d220a9-eb24-ec11-b6e5-000d3abad39c
https://scholar.google.com/scholar_case?case=3689809081508622445&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1&oi=scholaralrt&html=&folt=kw
https://scholar.google.com/scholar_case?case=8419944964408570957&q=3.%09Tenny+Journal+Communications&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=3560019295084641098&q=White+Stag+Aircraft++&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=15496192821967266149&q=Viele+v.+Williams&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
https://scholar.google.com/scholar_case?case=2802846407919637313&q=Vanpoy+Corp.+SRL+v.+Soleil+Chartered+Bank&hl=en&lr=lang_en&as_sdt=20000006&as_vis=1
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ISP98 RULE 3.12(A): IS IT A TRAP, OR A WARNING

TO AN UNWARY BENEFICIARY OF A LETTER OF CREDIT?
© George Mason Journal of International Commercial Law. 2 Geo. Mason J. Int’l Com. L. 1 (2010).

by Michael Evan AVIDON1

Rule 3.12(a) of the International Standby
Practices (“ISP98”)2 provides:

If an original standby3 [letter of credit] is lost,
stolen, mutilated, or destroyed, the issuer need
not replace it or waive any requirement that the
original be presented under the standby [letter of
credit].4

Is this rule a trap for an unwary letter of credit
beneficiary that accepts a letter of credit that requires
presentation of the original letter of credit as a condition
to obtaining payment, transferring drawing rights or
assigning proceeds of the letter of credit? Or is it a
warning to the beneficiary (and its counsel) not to
accept such requirement or to vary such rule? At first
blush, the rule appears to be a trap, but further analysis
shows that it is more of a warning: Do not condition
your rights to obtain payment, transfer drawing
rights or assign letter of credit proceeds upon
presentation of the original letter of credit because,
if the original letter of credit is ever lost, stolen,
mutilated, or destroyed, you may be unable to
obtain payment, transfer drawing rights or assign
letter of credit proceeds.5

What is a Beneficiary to Do?

Having been warned of the danger by ISP98 Rule
3.12(a), what can a beneficiary and its counsel do to
protect the beneficiary? This article analyzes the
following four options:

1. Choose different letter of credit rules, practices,
or law to govern the letter of credit.

2. Refuse to accept a letter of credit that requires
presentation of the original letter of credit.

3. Accept the requirement that the original letter of
credit be presented but build in a mechanism for
replacement of the original or waiver of the
requirement where appropriate.

4. Accept the requirement that the original letter of
credit be presented and take steps to safeguard
the original letter of credit.

1. Do Other Letter of Credit Rules Afford
More Protection to Beneficiaries?

The first option beneficiaries may consider is
whether other rules could be chosen to better protect
a beneficiary whose original letter of credit is lost,

1. Michael Evan Avidon is a partner in the New York City law firm of Moses & Singer LLP, where he co-chairs the firm’s Banking and
Finance Practice. He actively participated in the drafting of ISP98, is a member of the Council on International Standby Practices, and has
extensive experience with letter of credit transactions and litigation. He gratefully acknowledges the valuable assistance of Fabián Guevara,
Esq., an associate of Moses & Singer LLP, in the preparation of this article.

2. International Standby Practices 1998 (ISP98), Rule 3.12(a), International Chamber of Commerce Publication No. 590 (Jan. 1,
1999) [hereinafter ISP98].

3. ISP98 defines a “standby” as “[a]n undertaking subject to these Rules . . . .” ISP98, supra note 2, Rule 1.01(d) (Scope and Application).

4. Other ISP98 Rules expressly recognize that the issuer may refuse to effect a transfer of drawing rights or an assignment of letter of
credit proceeds if the beneficiary fails to present the original letter of credit. See id. Rule 6.03(b)(ii) (Conditions to Transfer), 6.08(a)
(Conditions to Acknowledgment of Assignment of Proceeds).

5. See id. Rule 4.15(a) (Original, Copy, and Multiple Documents) (providing that a “presented document must be an original.”). Under
ISP98, then, the default rule is that an original is required unless the letter of credit states otherwise. Id. This understanding is implicit in
standard letter of credit practice. See JAMES E. BYRNE, ISP98, THE OFFICIAL COMMENTARY ON THE INTERNATIONAL STANDBY PRACTICES 179–80 (James
G. Barnes ed., 1998).
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stolen, mutilated, or destroyed. This part examines
whether beneficiaries can find better protection under
the 2007 revision of the Uniform Customs and
Practice for Documentary Credits (UCP600),6 or the
Uniform Commercial Code Revised Article 5 (UCC
Rev. Article 5).7

A. UCP600

UCP600 does not contain a specific provision
dealing with lost, stolen, mutilated, or destroyed letters
of credit but its general provisions appear to reach
the same result as ISP98 Rule 3.12(a), with one limited
exception. UCP600 Articles 7(a) (Issuing Bank
Undertaking) and 8(a) (Confirming Bank
Undertaking) both provide that an issuing bank or a
confirming bank, respectively, is obligated to honor a
letter of credit only if “the stipulated documents are
presented to the . . . bank and . . . they constitute a
complying presentation . . . .” UCP600 Article 2
(Definitions) defines a “[c]omplying presentation” as
a “presentation that is in accordance with the terms
and conditions of the [letter of] credit, the applicable
provisions of these [UCP 600] rules and international
standard banking practice.” UCP600 Article 38(a)
(Transferable Credits) provides that “[a] bank is under
no obligation to transfer a [letter of] credit except to
the extent and in the manner expressly consented to
by that bank.” Thus, if the letter of credit requires the
presentation of the “original” letter of credit, the
beneficiary’s failure to provide the “original” letter of
credit would generally constitute a non-complying
presentation, warranting dishonor by the issuer.

The limited exception in UCP600 to these general
provisions relates to documents lost in transit from a
nominated bank, but it does not extend to a beneficiary
that is unable to present documents to the issuing bank
or a nominated bank because they have been lost,
stolen, mutilated, or destroyed:

If a nominated bank determines that a
presentation is complying and forwards the
documents to the issuing bank or confirming bank,
. . . an issuing bank or confirming bank must
honour or negotiate, or reimburse that nominated
bank, even when the documents have been lost
in transit between the nominated bank and the
issuing bank or confirming bank, or between the
confirming bank and the issuing bank.8

This exception applies only to documents lost in
transit between certain banks after the beneficiary
has made a complying presentation and, in effect,
makes the banks responsible for that loss. With this
limited exception, UCP600 affords no more protection
than ISP98 to a beneficiary that is unable to comply
with a requirement for presentation of the original
letter of credit.

B. UCC Revised Article 5

UCC Rev. Article 5 also does not contain a
specific provision dealing with lost, stolen, mutilated,
or destroyed letters of credit but, again, its general
rules appear to reach the same result as ISP98 Rule
3.12(a) (Original Standby Lost, Stolen, Mutilated, or
Destroyed). UCC Rev. § 5-108(a) (Issuer’s Rights
and Obligations) provides that “an issuer shall honor
a presentation that, as determined by the standard
practice referred to in subsection [5-108](e), appears
on its face strictly to comply with the terms and
conditions of the letter of credit.” UCC Rev. § 5-
112(b) (Transfer of Letter of Credit) provides that
“[e]ven if a letter of credit provides that it is
transferable, the issuer may refuse to recognize or
carry out a transfer if: . . . (2) the transferor or
transferee has failed to comply with any requirement
stated in the letter of credit . . . .” Thus, UCC Rev.
Article 5 affords no more protection than ISP98 or
UCP600 to a beneficiary that is unable to comply

6 . Uniform Customs and Practice for Documentary Credits (UCP600), International Chamber of Commerce Publication No. 600 (July
1, 2007) [hereinafter UCP600].

7. Rev. U.C.C. Article 5 (1995).

8. UCP600, supra note 6, Art. 35 (Disclaimer on Transmission and Translation).
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with a requirement to present the original letter of
credit because it has been lost, stolen, mutilated, or
destroyed.

Prior versions of the Uniform Customs and
Practice and of Uniform Commercial Code Article 5
were also no more protective of beneficiaries. They
too did not contain any specific provision dealing with
lost, stolen, mutilated, or destroyed letters of credit,
but their general rules required compliance with the
terms and conditions of the letter of credit and so
posed a danger to a beneficiary whose original letter
of credit was required to be presented but was lost,
stolen, mutilated, or destroyed.9

United States courts have applied these general
rules in cases where the beneficiary failed to present
the original letter of credit as required by the terms of
the letter of credit.10

The bottom line is that other letter of credit rules
do not appear to be more protective of letter of credit
beneficiaries than ISP98 Rule 3.12(a) (Original
Standby Lost, Stolen, Mutilated, or Destroyed).
Therefore, beneficiaries should not seek refuge under
UCP600 or UCC Rev. Article 5 to protect themselves

from the risk of having their original letter of credit
lost, stolen, mutilated, or destroyed.

2. Refuse to Accept a Letter of Credit That
Requires Presentation of the Original Letter of
Credit

Another option available to a beneficiary is to
simply refuse to accept a letter of credit that requires
presentation of the original letter of credit as a condition
to obtaining payment, transferring drawing rights or
assigning letter of credit proceeds. Will a savvy issuing
bank, confirming bank, or their applicant agree to issue
the letter of credit without that requirement? To put it
another way, why is the requirement there in the first
place? Does it serve a legitimate purpose of the issuing
bank or confirming bank or their applicant, or is it
simply a trap for an unwary beneficiary?

Some reasons that have been asserted for
requiring presentation of the original letter of credit
are:

1. It reduces the risk of letter of credit fraud.11

2. It makes it easier to track payments, transfers
and assignments.12

9. See, e.g., Uniform Customs and Practice for Documentary Credits (UCP500), Art. 9(a), International Chamber of Commerce
Publication No. 500 (Jan. 1, 1994) (providing that the issuing bank undertakes to honor “provided that the stipulated documents are
presented to the Nominated Bank or to the Issuing Bank and that the terms and conditions of the Credit are complied with . . . .”); U.C.C.
§ 5-114(1) (1994). The previous version of U.C.C. Article 5, the original Article 5, provided that “[a]n issuer must honor a draft or demand
for payment which complies with the terms of the relevant credit . . . .”. Id.

10. See Brul v. MidAmerican Bank & Trust Co., 820 F. Supp. 1311 (D. Kan. 1993) (holding that where the letter of credit called for
presentation of the original letter of credit and an original promissory note to draw, and where instead photocopies were presented and an
accompanying affidavit stated that the originals were lost or destroyed, the copies failed to meet the requirements for strict or even
substantial compliance with the terms of the letter of credit, so the issuing bank was not obligated to pay the drawing); Airlines Reporting
Corp. v. Norwest Bank, N.A., 529 N.W.2d 449 (Minn. Ct. App. 1995) (holding that where the letter of credit required presentation of the
original letter of credit, failure to do so justified dishonor). Cf. LaBarge Pipe & Steel Co. v. First Bank, 550 F.3d 442 (5th Cir. 2008) (where
letter of credit required that the “original Irrevocable Letter of Credit” be presented for drawing and the beneficiary presented a facsimile
of the letter of credit, the presentation was non-complying but the issuing bank was precluded from asserting the discrepancy under
UCP400 Article 16(e), which required the bank to give notice of dishonor “without delay by telecommunications or, if that is not possible,
by other expeditious means,” because the issuing bank’s mailed notice of dishonor could have been given “virtually immediately, or at least
in fewer than three days”). Note that in LaBarge the issuing bank apparently never provided the signed original letter of credit to the
beneficiary but provided only a facsimile copy of the signed original with a fax cover sheet that stated, “Here is the letter of credit you
requested.” Id. at 446, 453. Perhaps in those circumstances the court should have held that the facsimile copy provided by the issuing bank
to the beneficiary was the “original” that was required to be presented.

11. See James G. Barnes & James E. Byrne, Letters of Credit, 64 BUS. LAW 1219, 1220 (2009) (“Conditioning honor on presentation of
the letter of credit is atypical but not an unusual or bad practice. When imposed, such conditions are strictly enforced, which may deter
presentation of forged draws, but also frustrate any presentation under [a letter of credit] that is not in the beneficiary’s possession.”).

12. The letter of credit in LaBarge stated that “the original Irrevocable Letter of Credit must be presented with any drawing so that
drawings can be endorsed on the reverse thereof.” 550 F.3d at 451.
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3. It is no great burden on a beneficiary to take
good care of the original letter of credit.13

4. It is not an uncommon letter of credit
provision.14

While some merit exists for each of these reasons,
the benefits of requiring presentation of an original
letter of credit are not likely in most cases to outweigh
the risk to the beneficiary that an original letter of
credit may be lost, stolen, mutilated, or destroyed. As
to the first reason, the risk of dealing with an imposter-
beneficiary may be reduced somewhat by requiring
the beneficiary to produce the original letter of credit,
which, in effect, vouches for the beneficiary’s identity
like an ID card. However, that risk obviously cannot
be eliminated as an imposter might present a stolen
original letter of credit or a forged letter of credit.15

As to the second reason, although drawings,
transfers and assignments can be noted on an original
letter of credit and the original can be treated much
like an old-fashioned bank passbook noting each

deposit and withdrawal into a bank account, there
are obviously other ways to track drawings, transfers
and assignments as many letters of credit do not require
presentation of the original (and even where there is
such a requirement, banks sometimes agree to waive
such requirement or replace an original that has been
lost, stolen, mutilated, or destroyed). The case for
requiring presentation of the original may be strongest
where the letter of credit is available by negotiation
at multiple banks. An example of such an arrangement
is a “freely negotiable” letter of credit, where each
bank that is requested to negotiate drafts drawn under
the letter of credit wants to know the current terms
and conditions of the letter of credit, including its
undrawn amount, as opposed to where the letter of
credit is available at only one bank that will always
know the undrawn amount of the letter of credit.16

As to the third reason, although prudent
beneficiaries can take steps to safeguard original
letters of credit, such as by storing them in safe deposit
boxes and presenting them by relatively secure means,

13. Cf. Reply of Longview Power, LLC to Staff’s Response to Petition of Longview Power, LLC to Post Letter of Credit in Lieu of
Funding an Escrow Account, Cases No. 03-1860-E-C-S, 05-1467-E-CN, Longview Power LLC, Pub. Serv. Comm. of W. Va. 2 (Nov. 5,
2007) (arguing that it would “appear to be an inconsequential burden” for the Public Service Commission of West Virginia to have to
safeguard the original letter of credit where the petitioner seeks permission to post a letter of credit).

14. See BARNES & BYRNE, supra note 11, at 1220 (“Conditioning honor on presentation of the letter of credit is atypical but not an unusual
or bad practice.”).

15. See U.C.C. § 5-108(i)(5) (1995); U.C.C. § 5-108 cmt. 13 (1995). An issuer is not discharged from its obligations to the true
beneficiary under a letter of credit by honoring a presentation containing a forged signature of the beneficiary, so the issuer may have to
pay again if the true beneficiary later makes a complying presentation. See id. Likewise, the applicant is not discharged from its obligation
to reimburse the issuer for a complying presentation by the true beneficiary if it previously reimbursed a drawing by a forger. See id. § 5-
108(i)(1); § 5-108 cmt. 12; § 5-109(a)(2); § 5-109 cmt. 2. Official Commentary to U.C.C. § 5-114 recognizes that “[w]here the letter of
credit must be presented as a condition to honor . . . the risk to the issuer or nominated person of having to pay twice is minimized.” § 5-
114 cmt. 3. An exception to the rule that an issuer is not discharged by honoring a presentation containing a forged beneficiary signature
is where a letter of credit is governed by Pennsylvania law because Pennsylvania enacted a non-uniform version of U.C.C. § 5-108 that
shifts to the beneficiary the risk of the issuer paying based on a forged beneficiary signature. See 13 PA. CONS. STAT. ANN. § 5108 cmt. 2 (West
2009). Pennsylvania law discharges the issuer from further liability to the extent that the issuer paid a facially complying presentation over
a forged beneficiary signature. See id. § 5108(i)(5) (providing that an “issuer that has honored a presentation as permitted or required...is
discharged to the extent of its performance under the letter of credit”).

16. The drafters of U.C.C. Rev. Article 5 recognized that requiring presentation of the original letter of credit could facilitate tracking
transfers and reducing the risk of fraud. See U.C.C. § 5-112 cmt. 2 (1995):

Transferable letters of credit are often issued under circumstances in which a nominated person or adviser is expected to facilitate the
transfer from the original beneficiary to a transferee and to deal with that transferee. In those circumstances it is the responsibility
of the nominated person or adviser to establish procedures satisfactory to protect itself against double presentation or dispute about
the right to draw under the letter of credit. Commonly such a person will control the transfer by requiring that the original letter of
credit be given to it or by causing a paper copy marked as an original to be issued where the original letter of credit was electronic. By
keeping possession of the original letter of credit the nominated person or adviser can minimize or entirely exclude the possibility
that the original beneficiary could properly procure payment from another bank. If the letter of credit requires presentation of the
original letter of credit itself, no other payment could be procured.
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the costs of protective measures can be substantial
and no protective measure is foolproof. For example,
consider the many documents that were destroyed in
the September 11, 2001 World Trade Center attacks
(including documents contained in safe deposit boxes
on premises) and in other disasters such as hurricanes
and fires.

As to the fourth reason, although it is true that
many letters of credit require presentation of the
original letter of credit, that fact alone does not make
the practice fair or sensible; it suggests, however, that
there may be a legitimate basis for the practice, at
least in some contexts.17

Although none of the four aforementioned reasons
by itself provides a strong basis for fairly requiring
the beneficiary to present the original letter of credit
or risk forfeiting its rights, there is enough justification
and enough precedent that, in the author’s experience,
banks have refused to dispense with the requirement.

One instance where applicants and beneficiaries
have leverage to persuade banks to dispense with
the requirement to present the original letter of credit
is where regulatory authorities weigh-in against
requiring presentation of the original. For example,
the Insurance Department of the State of New York
issued an opinion on May 27, 2003, that a letter of
credit used to comply with certain insurance
requirements under 11 N.Y.C.R.R. Part 79, Reg. 133,
must not be subject to ISP98 but may be subject to
the UCP (then I.C.C. Publication No. 500) and is not
permitted to require presentation of the original letter
of credit as a condition to drawing. The letter of credit
is permitted only to require the presentation of a
draft.18

There is at least one reason why a prudent
beneficiary might want the letter of credit to require
presentation of the original as a condition to drawing.

Under UCC Rev. § 5-114(d) (Assignment of
Proceeds), the issuer is not permitted to unreasonably
withhold its consent to an assignment of letter of credit
proceeds “if the assignee possesses and exhibits the
letter of credit and presentation of the letter of credit
is a condition to honor.” So if the beneficiary fears
the issuer may unreasonably withhold its consent to
an assignment of letter of credit proceeds, the
beneficiary can insist that the letter of credit require
presentation of the original; then the issuer can
withhold its consent only on reasonable grounds. Of
course, the beneficiary could also try to achieve this
result by insisting on an explicit provision in the letter
of credit that the issuer may not unreasonably withhold
its consent to an assignment of proceeds.

3. Accept the Requirement but Build-In
Protections for the Beneficiary

In the author’s experience, where an issuing bank
or a confirming bank or their applicant insists that the
letter of credit contain a provision requiring
presentation of the original, there are protections for
the beneficiary that can be built into the letter of credit
that most banks and their applicants have been willing
to accept. A typical protective provision would state:

At the Beneficiary’s request prior to the then
current stated expiration date of this Letter of
Credit, the Issuer will issue a replacement letter
of credit (having the same terms and conditions
as this Letter of Credit and any accepted
amendments thereto) to the Beneficiary if the
Beneficiary returns the mutilated original Letter
of Credit to the Issuer or if the Beneficiary
certifies to the Issuer that the original Letter of
Credit has been lost, stolen or destroyed and
provides the Issuer with a reasonably acceptable
indemnity from a reasonably acceptable
indemnitor.

17. Another possible reason for the presentation requirement is the hope on the part of some issuing banks and applicants that the
original will be lost, stolen, mutilated, or destroyed, so the beneficiary will be unable to draw, transfer its drawing rights or assign letter of
credit proceeds. This reason, even if real, seems so blatantly unfair that it merits no further discussion.

18. See Re: Letters of Credit & Regulation 133, State of N.Y. Ins. Dep’t, The Office of Gen. Counsel (May 27, 2003), available at http:/
/www.ins.state.ny.us/ogco2003/rg030523.htm (concluding that all letters of credit issued under Reg. 133 must be “clean and unconditional,”
which means that the beneficiaries need only present a sight draft and that no other document need be presented).
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This protective provision is not foolproof, but it
appears to strike a fair balance. For instance, the
beneficiary and the issuer could obviously disagree
whether the proposed indemnity or a proposed
indemnitor is reasonable and might have to resolve
their dispute in court or by some other means. This is
not ideal, but it is better for the beneficiary to be able
to argue that its proposed indemnity and indemnitor
are reasonable than to be left without payment if the
original letter of credit is lost, stolen, mutilated, or
destroyed. Where the beneficiary is financially strong,
it may itself be a reasonable indemnitor or may have
little trouble procuring a third party to act as a
reasonable indemnitor. On the other hand, if the
beneficiary is financially weak it may not qualify as a
reasonable indemnitor and may be unable to procure
a stronger indemnitor.

Provision of an indemnity is consistent with ISP98
Rule 3.12(b) which gives the issuer the option to aid
a beneficiary who claims that its letter of credit has
been lost, stolen, mutilated, or destroyed:

If the issuer agrees to replace an original standby
or to waive a requirement for its presentation, it
may provide a replacement or copy to the
beneficiary without affecting the applicant’s
obligations to the issuer to reimburse, but, if it
does so, the issuer must mark the replacement or
copy as such. The issuer may, in its sole discretion,
require indemnities satisfactory to it from the
beneficiary and assurances from nominated
persons that no payment has been made.19

A corollary issue that the beneficiary and the
issuer should address is what, exactly, the beneficiary
is required to present when presentation of the
“original” letter of credit is one of the terms of the
letter of credit.20 In the case of a letter of credit issued
directly by an issuer to the beneficiary in the form of
a manually-signed paper document, there may be little
doubt that the “original” is that manually-signed piece
of paper. However, which document constitutes the
“original” becomes less clear if the letter of credit is
transmitted electronically by SWIFT21 directly to the
beneficiary. Indeed, it is difficult to see in what sense
there is any original if the recipient can print out as
many “originals” or “copies” as it wishes from its
SWIFT terminal and the printouts are indistinguishable
from one another. Or, suppose the issuer transmits
the letter of credit by SWIFT to an advising bank that
prints out the letter of credit and then sends it to the
beneficiary accompanied by a letter of advice
manually-signed by the advising bank. It is unclear
whether the “original” letter of credit is the SWIFT
printout (of which there may be many) or the manually
signed letter from the advising bank or that letter
together with the SWIFT printout.22

Although ISP98 does not define the term
“original,” ISP98 Rule 4.15 (Original, Copy, and
Multiple Documents) provides some parameters as
to which documents should be treated as originals
and which documents should be treated as copies, in
addition to the general rule that a presented document
must be an original under ISP98. For example, Rule
4.15(c) provides that a “presented document is

19. ISP98, supra note 2, Rule 3.12(b) (Original Standby Lost, Stolen, Mutilated, or Destroyed); See also BYRNE, supra note 5, at 130
(concluding that ISP98 Rule 3.12(b) permits the issuer to require satisfactory indemnities from the beneficiary and assurances from any
nominated person due to the concern that the beneficiary or a third person might use the original letter of credit in a fraudulent manner).

20. See International Standard Banking Practice for the examination of documents under documentary credits (ISBP), Preliminary
Considerations ¶ 1, International Chamber of Commerce Publication No. 681 (2007) (“To avoid unnecessary costs, delays and disputes in
the examination of documents . . . the applicant and beneficiary should carefully consider which documents should be required . . . .” ).

21. SWIFT, Company Information, http://www.swift.com/about_swift/company_information/index.page?lang=en (“SWIFT is the Society
for Worldwide Interbank Financial Telecommunication, a member-owned cooperative through which the financial world conducts its
business operations with speed, certainty and confidence.”).

22. Cf. U.C.C. § 5-104 cmt. 3 (1995) (noting that the letter of credit transmitted by SWIFT may be printed at the advising bank, stamped
“original” and provided to the beneficiary in that form).
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deemed to be an original unless it appears on its face
to have been reproduced from an original.”23 This
suggests that whatever one might otherwise consider
as an “original,” if the document being presented
appears on its face to be a reproduction of such an
original, then it should not be deemed to be an original
but a copy. However, a “copy” or a document that
appears to have been reproduced from an original is
deemed to be an “original” if the signature or
authentication on that “copy” or other document
appears to be an original.24 The terms “signature”
and “authenticate” are both defined in ISP98 Rule
1.09 (Defined Terms). A “‘signature’ includes any
symbol executed or adopted by a person with a present
intent to authenticate a document.”25 However, the
definition of “authenticate” appears to focus on
verification of “electronic records.”26 The bottom line
is that sometimes it may not be obvious what the
“original” letter of credit is.

Even if it is clear what the initial “original” letter
of credit is, the beneficiary is still faced with the
dilemma of whether it should also present any letter
of credit amendments, and whether it matters if the
beneficiary has accepted or rejected the
amendment(s) or has not yet communicated its
response to the amendment.27 The answer to these
issues may depend upon how the presentation
requirement in the letter of credit is drafted. For
instance, does it require presentation of:

a. “the original letter of credit”;
b. “the original letter of credit and any
amendments thereto”;
c. “the original letter of credit and any accepted

amendments thereto”;
d. “the original letter of credit and any
amendments thereto, whether or not accepted or
rejected”; or
e. “the original letter of credit but not any
amendments thereto”?

Variations (a) and (b) are not as precise as
variations (c), (d) and (e), and there is obviously the
potential for dispute. Which of variations (c), (d) and
(e) makes the most sense depends upon the reason
for having the presentation requirement in the first
place. If the reason for the requirement is fraud
prevention, variation (d) is supported, as each
additional scrap of required paper adds some marginal
fraud protection. If the reason for the requirement is
something else, variations (c) or (e), may be supported.

Another situation for a beneficiary to watch for
is when the original letter of credit is never delivered
to it. Suppose that the issuer prints out a paper letter
of credit, manually signs it, and gives it to the applicant,
who gives the beneficiary a photocopy of the signed
letter of credit, not the signed original – must the
beneficiary present the signed original that it never
received or may it present the photocopy or be excused
from complying with the requirement? Or suppose
the issuer prints out a paper letter of credit and signs
it but sends the beneficiary a fax of the signed letter
of credit – must the beneficiary present the signed
original that it never received or may it present the
fax or be excused from complying with the
requirement?28 Or suppose the issuer prints out a
paper copy of the letter of credit, signs it, and sends it
to the beneficiary but it is lost in transit — what then?

23. ISP98, supra note 2, Rule 4.15(c)(i).

24. Id. Rule 4.15(c)(ii).

25. Id. Rule 1.09(a) ¶ 12.

26. Id. Rule 1.09(c) ¶ 2.

27. The issuer faces the same dilemma in deciding whether the terms of its letter of credit require presentation of any or all amendments
as well.

28. This was the situation in LaBarge. See 550 F.3d at 446–48. Barnes and Byrne commented that if the signed original, as opposed to
the faxed copy, “is significant, it should be treated as belonging to the beneficiary and held by the issuer subject to the beneficiary’s
instructions, a topic not discussed in LaBarge.” BARNES & BYRNE, supra note 11, at 1221.



A careful beneficiary should make sure that it is able
to satisfy all the requirements of the letter of credit.

Still another scenario is where the beneficiary
presents the original letter of credit for a partial
drawing but the issuer fails to return the original letter
of credit, perhaps because it was lost, stolen, mutilated,
or destroyed while in the issuer’s possession or while
in transit back to the beneficiary or perhaps because
the issuer is trying to prevent the beneficiary from
drawing again. Presumably the issuer should not be
allowed to enforce the requirement to present an
original letter of credit where the issuer’s actions have
prevented the beneficiary from complying with the
requirement.29

4. Accept the Requirement and Safeguard
the Letter of Credit

Although it is not recommended, one option for
the beneficiary is obviously to accept the requirement
that it must present the original letter of credit, and
then try its hardest to safeguard the original letter of
credit. Fortunately for most beneficiaries, mishaps are
relatively rare, and even where they occur the

29. Cf. U.C.C. § 3-504(a)(i) (2006) (presentment for payment of a negotiable instrument is excused if “the person entitled to present the 
instrument cannot with reasonable diligence make presentment.”)
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applicant may be obligated to cooperate with the
beneficiary to enable it to obtain the payment
supported by the letter of credit; of course, if the
applicant is then insolvent or not on good terms with
the issuing bank, the applicant may be unable to cause
the issuing bank to pay the letter of credit and may be
unable to pay the beneficiary itself or procure a
replacement letter of credit.

Conclusion

ISP98 Rule 3.12(a) (Original Standby Lost, Stolen,
Mutilated, or Destroyed) provides a valuable warning
to beneficiaries and their counsel about the risks of
conditioning the beneficiary’s right to obtain payment,
transfer drawing rights or assign letter of credit
proceeds upon the presentation of the original letter
of credit. Acquiescence to that condition may be
tantamount to treating the original letter of credit like
a magic talisman that must be safeguarded at all costs
lest the beneficiary effectively lose its rights to obtain
payment, transfer drawing rights, or assign letter of
credit proceeds. That is a risk many beneficiaries
should refuse to bear.
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letter Of credit litigAtiOn under ucc Article 5:
A cAse Of stAtutOry PreemPtiOn

57 Wayne L. Rev.1269 (2011); Vol. 57, No. 4

by John F. DOLAN*

I. INTRODUCTION

This paper makes three claims:

First, that Article 5 of the Uniform Commercial 
Code (hereafter “UCC”) brings within its remedy 
section, section 5-111, all contract, tort, and similar 
causes of action, when the aggrieved party’s claim 
arises out of one or more of the grievances �����
in that section1 and in the breach of warranty section;2  

Second, that claims against the beneficiary 
for “wrongful draws” are covered by the warranty 
section, section 5-110, and are limited to breach of 
warranty damages; and 

Third, that Article 5 forbids application of 
most other causes of action extrinsic to Article 
5, even though the UCC announces that its rules 
are supplemented by the common law, including 
the law, among others, of contract, fraud, and 
misrepresentation.3 

These three claims rest on the economic loss 
doctrine, similar theories, and the notion that 
supplementing UCC remedy provisions with common 

law clams distorts the general scheme of the various 
UCC Articles.  For simplicity, the paper casts the 
economic loss doctrine as the chief support for the 
paper’s conclusions.

Part II of the paper explains the causes of action 
that arise in the letter of credit transaction and 
that Article 5 contemplates.  Part III discusses the 
economic loss in order to determine the applicability 
of the policies it serves in applying the Article 5 
remedy and warranty sections.  Part IV analyzes the 
unique nature of letters of credit, the feature of these 
undertakings that plays a signal role in supporting 
application of the doctrine in the litigation of these 
claims.  The balance of the paper analyzes the various 
claims arising out of breach of the duties recognized 
by Article 5: ������causes of action (Part V), 
applicant causes of action (Part VI), and issuer and 
third party causes of action (Part VII).  Part VIII is 
the conclusion.

II. THE ARTICLE 5 CAUSES OF ACTION

The thesis of this paper applies to all letter of
credit transactions, simple three-party transaction, 
multi-party transactions, standby letter of credit 

* Distinguished Professor, Wayne State University Law School.  An early version of this paper was the subject of a presentation at a program on
Commercial Law at China University of Political Science and Law in Beijing, on May 11, 2011.  Thanks to those who attended for their questions
and comments, and special thanks to Dean Xiang Gao for arranging the presentation and to Liu Bin, who gave a summary of it to the assembly in
his native tongue.  An even earlier version was presented to the William & Mary School of Law faculty on January 29, 2009.  Thanks to those who
attended for their comments and questions, especially Eric Kades and Lan Cao and also special thanks to Peter Alces.  Finally, recognition to Peter 
Sullivan, Wayne Law ’09, Mary Jo Weindorf, Wayne Law ’10, and Avery Rose Wayne Law ‘13 for research assistance.
The law of letters of credit is moderately recondite.  Those unfamiliar with it may ���this paper perplexing.  For general treatment of the subject,
see J. Dolan, The Law of Letters of Credit (4th ed. 2007)  (w/ semi-annual supps.) (hereafter “DOLAN TREATISE”).

1. The four in the remedies section are: (1) ������claims against issuers for wrongful dishonor; (2) applicant claims against �������for
wrongful draw; (3) applicant claims against issuers for wrongful honor; and (4) claims against advisors or nominated persons other than �����
for breach of an Article 5 obligation. See UCC § 5-110 (2002).  All UCC references are to the �����version of the Uniform Commercial Code.
See �������Text of the 1995 revision of Article 5, §§ 5-101 to 5-118, 2B Part II U.L.A. 136-188  (Master Ed. 2002).

2. UCC § 5-110 (2002).

3. See U.C.C § 1-103(b) (2002).
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transactions, and commercial letter of credit 
transactions.  Because it involves all of the parties, and 
especially the correspondent bank, the prototypical 
commercial letter of credit transaction illustrated in 
the footnote,4 serves the paper’s discussion best. 

In the commercial letter of credit transaction, 
the buyer of goods applies to its bank to open a 
letter of credit.5  The buyer’s bank usually issues 
the credit electronically through SWIFT6  to its 
foreign correspondent.7   The correspondent plays 
a number of roles.  It can simply advise the credit, 

that is, communicate the terms of the credit to the 
������.8  It might also ����the credit.  By 
its �������the correspondent makes the same 
undertaking that the issuer makes and is liable as an 
issuer is liable.9

Finally, the correspondent might play one 
of four roles in honoring the letter of credit, the 
roles of a nominated bank. In these transactions, 
the issuer nominates the correspondent (1) to pay 
the ������s draft10 or to pay the ������s 
demand for payment;11 (2) to accept12 the ������s 

4. 

5. The “application” in the illustration is an agreement that governs the relationship between the bank’s customer and the bank.  Importantly, as
further discussion explains, the agreement is a contract, generally subject to contract law remedy rules, but with damages limited under the thesis
of this paper.  Other relationships in the letter of credit transaction are arguably not contracts but “idiosyncratic form[s] of undertaking.”   UCC §
5-101, cmt. 1 (2002) (3d para., 2d sentence).

6. SWIFT is the Society for Worldwide Interbank Financial Telecommunication.  See Swift, www.swift.com (last visited June 17, 2010).

7. In domestic credit transactions, usually involving a standby credit, there is, usually, no correspondent .

8. The advisor’s duties are minimal.  See UCC  § 5-107(c) (2002) and discussion infra notes 100 - 103.  Cf. International Chamber of Commerce, 
Uniform Customs and Practice for Documentary Credits (ICC Pub. No. 600) art. 9(b) (2006) (hereafter “UCP 600”) (describing the advisor’s duties).

9. See UCC  § 5-107(a); cf. UCP����������������’s undertaking).

10. A draft is an order to pay money, customarily negotiable in form.  See UCC § 3-104(e) (2002).  Under a payment credit, the draft is payable
at sight, that is, on demand.  For an illustration of a sight draft, see John Dolan, Commercial Law Terms & Transactions 37 (2d ed. 1997) (hereafter, 
“Dolan, Terms & Transactions”).

11. Unless the credit requires one or the other, a demand for payment may be negotiable or non-negotiable.  See, e.g., First State Bank v. Shuford 
Mills, Inc., 716 S.W.2d 649 (Tex. Ct. App. 1986); cf. Chase Manhattan Bank v. Equibank, 394 F. Supp. 352 (W.D. Pa. 1975) ( holding “please remit” 
����������

12. “Accept” as it is used here is a term of art.  The party that accepts is an acceptor.  See UCC § 3-103(a)(1) (2002).  A draft that is accepted
becomes an “acceptance.”  See UCC § 3-409 (2002).
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time draft,13 thereby creating a banker’s acceptance; 
(3) to incur a deferred payment obligation similar
to a banker’s acceptance but without any negotiable
draft; or (4) to negotiate the ������s documents,
usually against a draft drawn on the issuer,14 rather
than a draft drawn on the nominated bank.15

Grievances recognized by Article 5 arise in the 
following circumstances:

(1) advisor mistake
The advisor misadvises the terms of the
����������������fers loss.

(2) wrongful dishonor
The issuer, the nominated bank, or the
���������������������
and the ������or the applicant suffers
loss.

(3) wrongful honor
The issuer, the nominated bank, or the
������������������
dishonored, and the wrongful honor damages
the applicant.

(4) breach of warranty
The ������obtains payment under the
credit
(a) by presenting documents to the issuer,

the nominated bank or the �����that
are materially fraudulent or forged, or

(b) when such payment constitutes a
breach of the underlying contract that
the credit serves, in the illustration, the
international sales contract.

In addition, Article 5 alludes to two causes of 
action but obviously defers to other law that governs 
them.  Those causes arise when:

(5) post honor default
Obligors on bankers’ acceptances or deferred
payment obligations default.

(6) improvidently granted injunctions
Obligees on bonds issued under UCC §
5-109(b)(2) suffer loss when applicants or
others obtain injunctive relief improvidently.

It helps the analysis to examine these failures in 
the letter of credit transaction under three heading:

(1) ����������
(2) applicant claims; and
(3) issuer and third-party claims.

Yet, before this paper embarks on that analysis, 
it is necessary to discuss the contours of and 
policy reason for the economic loss doctrine.  That 
discussion yields a doctrine with somewhat raggedy 
contours and fractured policy footings, yet the 
investigation supports application of the doctrine in 
Article 5 litigation.

III. THE ECONOMIC LOSS DOCTRINE AND
SIMILAR DOCTRINES

A. In Sale of Goods Transactions

The notion that the economic loss doctrine 
applies to all economic losses is misleading.  Under 
the doctrine some losses that are truly economic as 

13. A time draft, sometimes called a “usance” draft, is payable some ���period of time after a certain date or at some �����future date. 
Typically, a time draft is payable xx days after sight.  For an illustration of a time draft, see Dolan, Terms & Transactions, supra note 10, at 38.

14. UCP��������������������

15. These four forms of honoring a letter of credit are explained in UCP 600 arts. 7 & 8.  Most letters of credit incorporate the UCP.  This paper
assumes that UCC Article 5 governs the remedies available to the parties to the letter of credit transaction.  Although most letters of credit incorporate 
the Uniform Customs, with exceptions not relevant to this paper, Article 5 stipulates that in the event of �����between Article 5 and the UCP, 
the UCP governs.  See UCC § 5-103 (2002).  On the remedy issues, however, the UCP and Article 5 are not in ����� The UCP does not fashion 
remedies.  Article 5 does.  See UCC §§ 5- 110, -111 (2002).
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opposed to those that result from tortious behavior 
are recoverable; some are not.16 Professor Nimmer 
refers to the doctrine as the “so-called ‘economic 
loss doctrine.’”17 In its major sale-of-goods role, the 
doctrine prevents an aggrieved party from asserting 
claims in tort for damage to property that the aggrieved 
party purchased from the defendant.18 In some cases, 
the aggrieved party may use tort theories, however, to 
recover damage to “other property,” that is, property 
other than that purchased, and to recover damage to 
persons.19 Neither of those claims, damage to “other 
property” or damage to persons, are economic under 
the doctrine, even though such loses are in fact, if not 
under the doctrine’s misuse of the term, economic.

The doctrine has found ready application in 
the sale of goods setting, where courts will deny 
tort recovery for losses to the “product,” the item 
purchased by the aggrieved party.  Those same courts 

hold generally, however, that losses to other property 
and to persons occasioned by the “product’s” defects 
are recoverable in tort.20 The purchaser of a defective 
grain storage tank cannot use tort causes of action 
to recover the cost of repairing the tank. The tank is 
the property, not other property, and the buyer’s only 
remedy is in contract.21

Not all jurisdictions delimit the doctrine with 
this distinction between the “property” purchased 
and other property and personal injury.  Purchasers 
of equipment to milk dairy cows that was itself 
defective, injured the cows, and caused lost ����
could not resort to tort causes of action because “[g]
enerally speaking, tort principles, such as negligence, 
are better suited for resolving claims involving 
unanticipated physical injury, particularly those 
arising out of an accident. Contract principles, on 
the other hand, are generally more appropriate for 

16. Some losses that are truly economic, as opposed to personal injury or damage to goods, are recoverable under the doctrine.  Some are not.  See, 
e.g., Stanton v. Bayliner Marine Corp., 866 P.2d 15, 18 (Wash. 1993) �����“economic loss” for purposes of the doctrine as “the cost of replacing
and repairing the yachts.”); Sacramento Regional Transit Dist. V. Grumman, 204 Cal. Rptr. 2d 736, 738 (Cal. Ct. App. 1984) (allowing recovery for
economic damage to the product itself but denying economic losses such as lost ����� The Restatement (Third) of Torts limits economic losses 
that are recoverable in tort to losses as a result of harm caused to the “(a) plaintiff’s person; or (b) the person of another when harm to the other
interferes with an interest of the plaintiff protected by tort law; or (c) the plaintiff’s property other than the defective product itself.”   Restatement
(Third) of Torts: Prods. Liab. § 21 (1998).   For an article parsing the various kinds of losses that are recoverable or not recoverable under the doctrine 
and citing the cases that disclose the inconsistent treatment of the doctrine by the various states, see Ralph Anzivino, The Economic Loss Doctrine: 
Distinguishing Economic Loss from Non-Economic Loss, 91 Marq. L. Rev. 1081 (2008) (hereafter, “Anzivino, Distinguishing Economic Loss”).

17. Raymond Nimmer, Images and Contract Law – What Law Applies to Transactions in Information, 36 Hous. L. Rev. 1, 49 (1999) (hereafter
“Nimmer, Images and Contract Law”).

18. See, e.g., Isla Nena Servs., Inc. v. Cessna Aircraft Co., 449 F.3d 85 (1st Cir. 2006) (applying Puerto Rican law);  Lockheed Martin Corp. v.
RFI Supply, Inc., 440 F.3d 549, 552 (1st Cir. 2006) (applying New Hampshire law); HDM Flugservice GMBH v. Parker �����Corp., 332 F.3d
1025 (6th Cir. 2003) (applying Ohio law);  Moorman Mfg. Co. v. National Tank Co., 435 N.E.2d 443 (Ill. 1982); Stanton, 866 P.2d at 18.  Professor 
Dobbs calls this rule the “stand-alone economic loss” rule.  See Dan Dobbs, An Introduction to Non-Statutory Economic Loss Claims, 48 Ariz. L. 
Rev. 713, 725 (2006) (hereafter “Dobbs, Non-Statutory Loss”).  Professor Anzivino distinguishes damage to goods sold (economic losses) from
damage to other goods (non-economic losses), the former being subject to contract remedies, the latter to tort remedies.  See generally Anzivino,
Distinguishing Economic Loss, supra note 16.

19. See generally Anzivino, Distinguishing Economic Loss, supra note 16.

For cases rejecting this distinction, see, e.g., Neibarger v. Universal Coops., 486 N.W.2d 612 (Mich. 1992); Detroit Edison Co. v. NABCO, Inc., 35 
F.3d 1994 (6th Cir. 1994) (following Neibarger).

20. See, e.g., Saratoga Fishing Co. v. J.M. Martinac & Co., 520 U.S. 875 (1997); Schiavone Constr., Inc. v. Elgoos Mayo Corp., 436 N.E.2d 1322 
(1982); Moorman Mfg. Co., 435 N.E.2d 443.

21. See Moorman Mfg. Co., 435 N.E.2d 443. Cf. Thiele v. Oddy’s Auto & Marine, Inc., 906 F. Supp. 158 (W.D. N.Y. (1995) (making similar
distinction but holding seller liable).
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determining claims for consequential damage that 
the parties have, or could have, addressed in their 
agreement.”22

The ������n for the doctrine in the sale of 
goods setting rests on the notion that, at the least, 
in the business-to-business transaction, buyers and 
sellers can negotiate warranty terms that ����their 
perceptions of efficiencies.23 Thus, some courts 
have said, that contract law is better suited to deal 
with allocation of risk of damages to the goods sold.  
That argument does not, in the view of some, justify 
denial of tort claims for losses to other property or to 
persons, however, damages that tort law, especially 
product liability law, handles better.24

In the commercial setting the explanation is 
convincing.25  Commercial buyers are in the best 
position to know whether they want to pay for a 
warranty, and commercial sellers know whether the 
price they charge for goods covers the warranty that 

the buyer seeks.26  Presumably, a commercial buyer 
is in a better position than the commercial seller 
to know whether the buyer should spend time and 
money on quality assurance that goods it receives 
from the seller meet the buyer’s product tolerances, 
whether the buyer is better served by relying on the 
seller’s general quality assurance program, or whether 
the buyer should pay the seller for additional quality 
testing.

It is worth mentioning here that the varying 
effects of statutes of limitations often play a critical 
role in economic loss doctrine cases.  Because UCC 
Article 2 generally allows parties to agree to a one-
year statute27 that begins to run on delivery of the 
goods,28 and tort statutes generally begin to run only 
after the aggrieved party learns of or should learn of 
the defect,29 plaintiffs who cannot meet the Article 2 
statute have no recovery if the economic loss doctrine 
applies.30  In addition, tort causes of action allow 
recovery of consequential damages31 and may allow 

22. Neibarger, 486 N.W.2d at 612 (citations omitted).  Cf. Wash. Water Power Co. v. Graybar Elec. Co., 774 P.2d 1199, 779 P.2d 697 (Wash. 1989),
�����by Wash. Water Power Co. v. Graybar Elec. Co., 779 P.2d 697 (Wash. 1989)  (distinguishing economic losses more properly covered by tort
law’s safety concerns than by contract law’s bargain concerns).  Washington Water Power is a case invoking Washington’s “risk of harm analysis” 
in applying the economic loss doctrine. Reyton Cedar Knoll, LLC v. HPG Int’l Inc., 289 Fed. Appx. 547 (3d Cir. 2008) (applying doctrine to cost
of repairing defective roof and consequential damage to interior of building).  See also Staton Hills Winery Co. v. Collons, 980 P.2d 784 (Wash. Ct.
App. 1999) (doctrine prevents recovery for damage to tank defendant sold to plaintiff and to tank’s contents).

23. The Supreme Court in Saratoga Fishing Co., 520 U.S. at 879-80 makes this point clearly.

24. For an early case accepting this distinction, see Seely v. White Motor Co., 63 Cal. 2d 9, 18-19 (1965) (en banc).  For a more recent and typical
case, see Travelers Indem. Co. v. Damman & Co., 594 F.3d 238 (3d Cir. 2010) (rejecting product liability cross claim when losses were economic
only).

25. The Supreme Court in E. River S.S. Corp. v. Transamerica Delaval Inc., 476 U.S. 858 (1986) noted that “a commercial situation generally
does not involve large disparities in bargaining power.” Id. at 863. In Werwinski v. Ford Motor Co., 236 F.3d 661 (3d Cir. 2002) the court applied
the doctrine against a consumer purchaser, declining to “engage in a case-by-case, fact intensive” inquiry to determine the level of a commercial
plaintiff’s or a consumer plaintiff’s degree of sophistication.”  Id. at 673.

26. For a strong argument supporting that point and making the further point that not all buyers should be saddled with those costs when only a
���������������������������, see George Priest, A Theory of Consumer Product Warranty, 90 Yale L.J. 1297 (1981).

27. See UCC § 2-725(1) (2002).

28. See UCC § 2-725(2).

29. See, e.g., Patt Elec. Supply, Inc. v. EOFF Elec., Inc., 522 F.3d 1049 (9th Cir. 2008).  See generally Restatement (2d) Torts § 899, cmt. (e)
(1977).

30. See AKA Distributing Co. v. Whirlpool Corp., 137 F.3d 1083 (8th Cir. 1998) (holding that contract claim was time-barred by Article 2 four
year statute of limitations and fraud claim was barred by economic loss doctrine); Neibarger, 486 N.W.2d 612 (holding that plaintiff’s claims were
governed by UCC and therefore time-barred); Dockhorn v. Kitchens By Kleweno, 71 UCC Rep. Serv. 2d (Callaghan) 332 (D. Kan. 2010) (holding 
that injuries to other property were governed by the two-year tort statute of limitations, not the UCC four-year statute but that the action was timely 
brought). Even if the UCC’s four-year statute applies, it may bar warranty actions that are not barred under tort law’s statute.  See, e.g., Staton Hills 
Winery Co., 980 P.2d 784.
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recovery of punitive damages.32  Under UCC Article 
2, limitations on consequential damages in sales 
contracts are generally allowed and, understandably, 
are often adopted by merchant sellers.33  Article 5, 
moreover, generally disallows consequential and 
punitive damages against letter of credit issuers, most 
���������������34

Application of the economic loss doctrine is 
not limited to sales transactions subject to the UCC.  
Courts applying federal admiralty law have resorted 
to the doctrine and been instrumental in fashioning its 
contours.35  The principles of the doctrine, moreover, 
sometimes ���application under other rubrics, such 
as the “gist of the case or gist of the action doctrine”36 
or the “East River doctrine.”37  The gist of the case 
or gist of the action doctrine distinguishes breach of 

duties arising out of a contractual relationship from 
torts arising from actions extrinsic to the contract.  
The former breaches cannot support tort claims, while 
the latter may.38  The Supreme Court in East River, 
applying federal admiralty law, used economic loss 
theory to limit the liability of the seller of goods.

Sale of goods transactions are easy candidates 
for these doctrines.  Widespread litigation is far from 
a free good; and a cause of action is a problematic 
asset.  When the manufacturer of pressure gear for 
the bicycle industry receives orders from the National 
Space Administration, quality assurance by NASA, 
rather than the manufacturer, is a superior allocation 
of costs and yields social savings that would be lost if 
the law unthinkingly imposed quality assurance costs 
on the manufacturer.  In this setting caveat emptor 

31. “One who tortiously harms the person or property of another is subject to liability for damages for the consequences of the harm . . . .” 
Restatement (Second) Torts § 917 (1977).

32. Restatement (Second) Torts § 901(c) (1977).

33. The statute of limitations under UCC Article 2 is four years, but the parties may reduce the limitation period to one year, but not less. See UCC 
§ 2-725(1) (1962).  The rule under amendments to the �����version of UCC Article 2 is similar with an exception for transactions involving sales
to consumers.  The exception does not permit any reduction in the limitation period for such sales.  That version of Article 2 has not been adopted
by any jurisdiction, however.  See Uniform Law Commission, UCC Articles 2 and 2A (2003), Legislative Report by Act, http://www.NCCUSL.org/
Uniformact_factsheets/unifromacts-fs-ucc22A03.asp (last visited June 28, 2010).  Article 2 also permits sellers to disclaim liability for consequential
damages and to limit damages to replacement and repair of product defects.  See UCC § 2-719(3) (2002).  This last limitation on consequential
damages is unavailable to a seller that seeks to disclaim consequential damages for personal injuries from defects in consumer goods.  Ibid.  For an 
������������������������������. Pascoe Bldg. Sys., 91 F.3d 1094, 1096 (8th Cir. 1996).

34. See UCC § 5-111(a), (b), & (c) (2002).

35. See infra text accompanying note 37.

36. The “gist of the action” doctrine holds that “contract actions arise from breach of duties mutually agreed to, while torts have their basis in
violations of duties imposed as a matter of social policy.”  Sunquest Info Sys., Inc. v. Dean Witter Reynolds, Inc., 40 F. Supp. 2d 644, 651 (W.D.
Pa. 1999) (citations omitted).  Under the doctrine the aggrieved party may sue in tort only if the tort claims are collateral to the contract action.
See, e.g., Sun Apparel Warehouse, Inc. v. Nike, Inc. (In re Sun Apparel Warehouse, Inc.), 2003 Bankr. LEXIS 511 (Bankr. E.D. Pa. May 22, 2003)
(describing Pennsylvania’s gist of the action doctrine. “[A] party cannot simply recast an ordinary breach of contract claim into a tort claim and in
so doing, create a separate and distinct cause of action.”  Id. at *19.  Cf. Little Souls, Inc. v. State Auto Mut. Ins. Co., 2004 U.S. Dist. LEXIS 4569
(E.D. Pa. March 15, 2004) (holding by way of dictum that “when a plaintiff alleges that the defendant committed a tort in the course of carrying out 
a contractual agreement, . . . a tort claim is maintainable only if the contract is ‘collateral’ to conduct that is primarily tortious.”  Id. at *5.

37. The Supreme Court fashioned an economic loss rule in admiralty in E. River S.S. Corp., 476 U.S. 858.  For cases invoking the doctrine of that 
case, see, e.g., Turbomeca, S.A. v. Era Helicopters LLC, 536 F.3d 351 (5th Cir. 2008); Brown v. Eurocopter S.A., 143 F. Supp. 2d 781 (S.D. Tex.
2001); Hartford Fire Ins. Co. v. Huls Am., 893 F. Supp. 465 (E.D. Pa. 1995).

38. See, e.g., Little Souls, Inc., 2004 U.S. Dist. LEXIS 4569, at *5; Sun Apparel Warehouse, Inc. (In re Sun Apparel Warehouse, Inc.), 2003 Bankr.
LEXIS 511.
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makes economic sense, while in other settings, it 
may not.39

B. In Non-Sale of Goods Transactions

Court application of these doctrines to service 
contracts where Article 2 warranty bargaining theory 
does not apply is uneven.  Many courts are willing to 
invoke the doctrine in settings where warranty theory 
is weak, however.40 Warranty theory is not alone, 
moreover, in serving as justi��ation for the economic 
loss limitations in the sale of goods setting.  Some 

courts justify the doctrine in that setting simply for the 
reason that the legislature has fashioned the duties of 
banks under UCC Articles and that the common law 
of tort should not upset it.41  This justi��ation rests on 
the idea that the legislature has fashioned the parties’ 
remedies and that the remedies are exclusive.42

It may not �����however, to infer a limitation 
against tort recovery from a statutory provision for 
remedies.  Unless the legislative regime is expressly 
preemptive or unless invoking torts rather clearly 
disturbs the legislative scheme, courts may go too far 

39. “[T]he conservative side in the legal culture war believes customers should insist on warranties to protect themselves against deceptive practices,
and if they don’t, caveat emptor, which is Latin for ‘lump it.’”   Jean Braucher, Deception, Economic Loss and Mass-Market Customers: Consumer
Protection Statutes as Persuasive Authority in the Common Law of Fraud, 48 Ariz. L. Rev. 829, 833 (2006) (hereafter “Braucher, Economic Loss”).
But cf. Moin Yaha, Can I sue Without Being Injured?: Why the ����of the Bargain Theory for Product Liability is Bad Law and Bad Economics,
3 Geo. J.L. & Pub. Pol’y 83 (2005) (arguing that even in the consumer sale setting, contract law, not tort theory should govern claims that do not
involve personal injuries).

40. See, e.g., Am. United Logistics, Inc. v. Cent. Am. Warehouse Co., 319 F.3d 921 (7th Cir. 2003); Appollo Group, Inc. v. Avnet, Inc., 58 F.3d
477 (9th Cir. 1995); Employers Ins. of Wausau v. Suwannee River Spa Lines, Inc., 866 F.2d 752 (5th Cir. 1989); Sundance Cruises Corp. v. Am.
Bureau of Shipping, 799 F. Supp. 363 (S.D. N.Y. 1992);  Ins. Co. of N. Am. v. Cease Elec., Inc., 688 N.W.2d 462 (Wis. 2004) (refusing to invoke
economic loss doctrine in sale that court characterized as one for services).

41. To alter the liability scheme adopted by Article 5 “would disrupt the letter of credit transaction as structured by [Article 5] and would hinder
the commercial viability of the letter of credit.”  Auto Servicio San Ignacio, S,L.R. v. Compania Anonima Venezolana de Navegacion, 765 F.2d
1306, 1308 (5th Cir. 1985) (quoting and �����district court).  “In large part then in adapting letter of credit principles to varying situations in a
way that encourages the use of letters of credit is the approved task under Article 5; adapting tort principles not expressly adopted and that tend to
discourage the use of such devices is not.” Instituto Nacional de Comercialization Agricola (Indeca) v. Continental Ill. Nat. Bank, 858 F.2d 1264, 
1269 (7th Cir. 1988) (commenting on the theoretical basis for interpreting and applying Article 5 and refusing to apply tort law), accord, Confeccoes 
Yexyeis de Vouzela, LDA v. Riggs Nat’l Bank, 994 F.2d 851 (D.C. Cir. 1993); Krause v. Stroh Brewery Co., 2002 U.S. Dist. LEXIS 14947 (E.D.
Mich. July 18, 2002). Cf. Fisher & Mandell, LLP v. Citibank, N.A., 632 F.3d 793 (2d Cir. 2011) (ruling that UCC Article 4 precludes common
law claims but permits parties to alter the article’s liability scheme by agreement); International Trade Relationship & Export v. Citibank, N.A., 98 
Civ. 8569 (S.D. N.Y. March 31, 2000) (applying similar reasoning in UCC litigation); Great Lakes Higher Education Corp. v. Austin Bank, 837 F.
Supp. 892 (N.D. Ill. 1993) (denying recovery in tort in part because UCC Article 3 fashions scheme for allocating liabilities among banks and in
part because economic loss doctrine would deny recovery); Pertierra v. Bank of Am., 66 UCC Rep. Serv. 2d (Callaghan) 577 (Cal. Ct. App. 2008)
(ltd. prec. unpub. op.) (holding that UCC pre-empts negligence claim against bank);  Mandolfo v. Mandolfo, 796 N.W.2d 603 (Neb. 2011) (holding
that Article 3 displaces claims for negligence by bank in allowing thief to deposit claimant’s checks to thief’s account, and applying UCC statute of 
Limitations rather that tort statute); Promissor, Inc. v. Branch Bank & Trust Co., 2008 U.S. Dist. LEXIS 98472 (N.D. Ga. 19-31-2008) (disallowing 
negligence claim against bank when claim would “thwart the purposes of the Code,” citing Crosson v. Lancaster, 427 S.E.2d 864, 866 (Ga. Ct. App. 
1993); Texas Stadium Corp. v. Savings of Am., 933 S.W.2d 616 (Tex. Ct. App. 1996) (Article 3 precluding claims for negligence, conversion, and
money had and received).  See also Ma v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 597 F.3d 84 (2d Cir. 2010) (holding that UCC § 4A-505
barred common law claims for allegedly unauthorized wire transfers); Crawford v. JP Morgan Chase Bank, N.A., 70 UCC Rep. Serv. 2d (West) (E.D.
Mich. 2009) (Article 3 statute of limitations preempting causes of action for breach of contract, promissory estoppel, and unjust enrichment); Rector 
v. Harstad Farmers Elev., 66 UCC Rep. Serv. 2d (Callaghan) 777 (Minn. Ct. App. 2008) (Article 2 breach of warranty rules preempt common law
cause of action for breach of contract); but cf. Ross v. Bank of Am., N.A., 693 F. Supp. 2d 692 (S.D. Tex. 2010) (holding that UCC Article 3 does
not displace cause of action for money had and received); EPCO Carbonoxide Prods., Inc. v. Bank One, B.A., 2007 U.S. Dist. LEXIS 33719 (W.D.
La. May 8, 2007) (refusing to invoke economic loss doctrine to bar claim for breach of contract to issue letter of credit); Bucci v. Wachovia Bank,
N.A., 591 F. Supp. 2d 773 (E.D. Pa. 2008) (holding that § 4-406 does not preclude negligence and breach of contract counts against drawee bank); 
Busy Bee, Inc. v. Wachovia Bank, 2006 Pa. Dts. & Cty. Dec. LEXIS 238 (Feb. 28, 2006) (refusing to apply gist of the action doctrine to breach of
contract and tort actions against issuer for wrongful dishonor).  For criticism of the Busy Bee case, see 1 DOLAN TREATISE at ¶ 7.07 (2011 Cum. 
Supp. No. 2).

42. See, e.g., SMI Owen Steel Co. v. Marsh USA Inc., 520 F.3d 432 (5th Cir. 2008) (refusing to apply economic loss doctrine to prohibit tort
action against insurance broker that failed to ����statutorily created duty); Banco del Estado v. Navistar Int’l Transport. Co., 954 F. Supp. 1275
(N.D. Ill. 1997) (permitting issuer to claim against ������of a letter of credit in fraud and rejecting ������s claim that warranty section in
pre-revised Article 5 provided sole remedy for fraud).  In the interest of candor, this author must admit that in his treatise, he approved the court’s
ruling in Banco del Estado, an approval that in retrospect he now regards as ill-advised.  See 1 Dolan Treatise, supra note 41, at 9-85.



when they inhibit tort recovery in non-sale settings.  
When the legislative scheme serves a clear policy of 
limiting recovery, however, some courts feel justi��d 
in invoking the doctrine.43

In non-sale cases, moreover, courts and 
commentators look for some kind of relationship 
between the parties that justifies application of 
liability for negligence.

Professor Nimmer’s conclusions regarding 
liability for negligent representation are instructive.  
He concludes that most courts will enforce tort 
liability for negligent misrepresentation “only if there 
is a special relationship with the provider in which 
the information is intended to �����the recipient’s 
acts.”44  One indication of such intimacy lies in 
notions of privity, which, as one court has observed 

�������������������45

C. Exceptions for Intentional Torts

Before examining the applicability of the 
economic loss doctrine to UCC Article 5, it is 
helpful to examine important limits some courts 
have fashioned for it.  These limits arise out of the 
breaching parties’ bad faith, fraud or intentional 
wrong.  While courts apply the doctrine to forbid 
actions based on negligent performance of duty46 
negligent misrepresentation,47 and product or strict 
liability,48 there is authority that actions constituting 
bad faith such as deceit, intentional misrepresentation 
or common law fraud survive application of the 
doctrine.49   It may be that the doctrine should prohibit 
even those causes of action, though that argument 
���little support in the rationales courts have offered 

43. Some courts resort to the Code’s policy provision, Section 1-103, to delimit the use of tort theories to supplement the UCC.  That section
articulates the Code policy of supplementing Code provisions with common law principles, “[u]nless displaced by the particular provisions of” the 
Code.  See, e.g., Ross of Am., N.A., 693 F. Supp. 2d 692 (holding that § 3-420 does not displace but limits use of money had and received cause of 
action and, therefore, that UCC § 1-103 allows cause of action).

44. Nimmer, Images and Contract Law, supra note 17, at 52.

45. Evra Corp. v. Swiss Bank Corp., 673 F.2d 951, 956 (7th Cir.), cert. denied, 459 U.S. 1017 (1982).  Actions by letter of credit applicants against 
c���ers or nominated banks and claims by c���ers and nominated banks against applicants are prime candidates for application of that doctrine 
if the claims rest on contract law.  Yet, the scope of privity is narrow.  Its protection against claims does not reach tort claims, the claims this paper 
argues should not arise in most letter of credit litigation. For authority suggesting that the absence of privity in product liability cases prevents
application of the economic loss doctrine, see Indemnity Ins. Co. of N. Am. v. Am. Aviation, Inc., 399 F.3d 1275 (11th Cir. 2005).  Presumably, the 
absence of privity prevented the aggrieved party from negotiating loss allocation with the defendant.  There being no such opportunity, the doctrine 
does not apply.

46. See, e.g., Am. United Logistics, Inc., 319 F.3d 921; Detroit Edison Co., 35 F.3d 1994; Neibarger, 486 N.W.2d 612.  Cf. Sundance Cruises
Corp. v. Am. Bureau of Shipping, 799 F. Supp. 363 (S.D. N.Y. 1992) (applying doctrine to prohibit claim for damages resulting from defendant’s
gross negligence).

47. See e.g., Holden Farms, Inc. v. Hog Slat, Inc., 347 F.3d 1055 (8th Cir. 2003); HDM Flugservice GMBH, 332 F.3d 1025. Contra Level 3
Communications, LLC v. Liebert Corp., 535 F.3d 1146, 1162 (10th Cir. 2008).

48. See, e.g., Thiele, 906 F. Supp. 158; Va. Surety Co. v. Am. Eurocopter Corp., 955 F. Supp. 1213 (D. Haw. 1996); Stanton, 866 P.2d at 18.

49. See, e.g., Giles v. General Motors Acceptance Corp., 494 F.3d 865 (9th Cir. 2007); Cerabio LLC v. Phillips Plastics Corp., 410 F.3d 981 (7th Cir. 
2005); In re Chicago Flood Litigation, 680 N.E.2d 265 (Ill. 1997).  Professor Dobbs would not limit such tort claims if the torts are “independent.” 
Arguably, then, fraud in a related transaction would not be subject to the tort, but fraud in the letter of credit transaction itself, say, by the issuer or
the ������, would be subject to the doctrine.  See Dobbs, Non-Statutory Economic Loss, supra note 18, at 50.  Professor Anzivino notes that
some courts have applied the doctrine if the fraud is not “intrinsic to the contract.”  See Anzivino, Distinguishing Economic Loss, supra note 16, at 
1096.  For authority suggesting a distinction between fraud that is “interwoven” with an undertaking and fraud that is “extraneous” to it, see Gennady
A. Gorel, Comment, Wading into the Morass: An Inquiry into the Application of New Jersey’s Economic Loss Rule to Fraud Claims, 35 Rutgers L. 
Rev. 717, 730 (2004) (footnote omitted); and for authority that the fraud exception extends to fraud that induces a party to enter into a transaction, 
see Steven Tourek, Thomas Boyd, and Charles Schoenwetter, Bucking the “Trend”: The Uniform Commercial Code, the Economic Loss Doctrine, 
and Common Law Causes of Action for Fraud and Misrepresentation, 84 Iowa L. Rev. 875 (1999).

46
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for the doctrine,50 and the cases are in disarray.51  
As we shall see, however, Article 5 suggests that 
instances of “material” fraud52 give rise to breach of 
warranty claims and that invoking tort law in the event 
of ������fraud is not necessary.  Article 5 limits 
liability for fraudulent draws, providing protection to 
issuers and applicants through the warranty section, 
and limits the liability of ��������which are 
often banks, to actual damages proved.

In the sale of goods setting, one cannot contend 
that a buyer whose seller has engaged in such 
intentional misbehavior can properly negotiate 
warranties.  The whole purpose of negotiation is to 
allocate risks on the basis of honest dealing, which 
yields ���� allocation of resources.  Intentional 
bad faith, intentional misrepresentation, and common 
law fraud with its intention feature interfere with 
proper allocation of resources and should survive 
application of the economic loss doctrine in the sale 
of goods setting where courts have invoked warranty 
theory as the doctrine’s predicate.

In situations relying on the presence of a 
statutory scheme as the predicate, one might move 

more cautiously in forbidding claims based on 
these commercially baleful practices.  Without 
clear direction from the statute, the better course 
is to sustain such claims.  There is always the risk, 
of course, that the trier of fact will misapply the 
higher proof burdens that the law imposes in these 
instances,53 but weaknesses of the trial system are 
not the subject of this paper, which assumes, perhaps 
at the risk of Pollyannaism, that judges and jurors 
follow the law.

With respect to the bad faith claims, one must take 
account of the curious nature of that term.  Essentially, 
“good faith” is an excluder, that is, the absence of 
“bad faith.”54  Generally, the UCC imposes two 
requirements for good faith: (1) honesty in fact and 
(2) observance of reasonable commercial standards
of fair dealing.55  Under the UCC’s general ��nition,
then, bad faith is either dishonesty or failure to
observe the standards, both of which are rather more
easily discernable than honesty and reasonable
observance.  UCC Article 5, however, departs from
the dual feature good faith ������limiting good
faith to honesty in fact alone.56  Thus, in Article 5, the
subject of this paper, the only instance of bad faith

50. One court used the doctrine to bar a buyer’s claim for misrepresentation of product history.  The court held that the buyer’s decision to rely on 
the representation was a contractual decision, that is, a decision not to seek warranty or other contract protection and, therefore, that the economic
loss doctrine barred the claim.  See Rich Products Corp. v. Kemutec Inc., 241 F.3d 915, 919 (7th Cir. 2001).  See also Cerabio LLC v. Phillips
Plastics Corp., 410 F.3d 981 (7th Cir. 2005) (summary judgment on claims for fraud and negligent representation and negligent misrepresentation
in breach of contract dispute); Holden Farms, Inc., 347 F.3d at 1062 (Economic loss doctrine bars negligent misrepresentation claim in warranty
breach setting.); Instituto Nacional De Comercializacion Agricola (Indeca) v. Continental Ill. Nat’l Bank & Trust Co., 675 F. Supp. 1515 (N.D.
Ill. 1987), aff’d, 858 F.2d 1264 (7th Cir. 1988) (suit denying claim against letter of credit �����for negligent misrepresentation); but cf. Level
3 Communications, LLC, 535 F.3d 1146 (allowing claim for negligent misrepresentation that arose “independently of the Agreement” at 1162).
Professor Anzivino complains that the fraud exception to the doctrine is too narrow.  See Ralph Anzivino, The Fraud in the Inducement Exception
to the Economic Loss Doctrine, 90 Marq. L. Rev. 921 (2007). Professor Braucher would disagree.  See Braucher, Economic Loss, supra note 39.

51. Professors White and Summers summarize the situation: “In some states this now burgeoning common law doctrine has achieved the status of 
the ‘economic loss doctrine’, meaning that once loss is ����as ‘economic’ it cannot be recovered at least in negligence or strict tort and perhaps
not in fraud or misrepresentation.”  J. White & R. Summers, Uniform Commercial Code 539 (6th ed. 2010).  For more of the cases and discussion of
them, see R. Joseph Barton, Note, Drowning in a Sea of Contract: Application of the Economic Loss Rule to Fraud and Negligent Misrepresentation 
Claims, 41 Wm. & Mary L. Rev. 1789 (2000).

52. UCC § 5-109(a) (2002).

53. The burden of proof in fraud cases is usually one of “clear and convincing” evidence. See, e.g., BancOklahoma Mortg. Corp. v. Capital Title
Co. Inc., 194 F.3d 1089, 1104 (10th Cir. 1999); D.R.C.D.T., Inc. v. Integrity Ins. Co., 816 F.2d 273, 278 (6th Cir.1987) (holding that burden of proof 
of clear and convincing evidence applicable to every case involving fraud).

54. The leading article is Robert S. Summers, “Good Faith” in General Contract Law and the Sales Provisions of the Uniform Commercial Code,
54 Va. L. Rev. 195, 196, 232-43 (1968).

55. UCC § 1-201(b)(20) (2002).

56. UCC § 5-102(a)(7) (2002); cf. UCC § 1-201(b)(20) (excluding ��������������������������
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is dishonesty.

The distinction obviously narrows the good faith 
requirement.  It also signals legislative concern that 
reasonableness, the critical ingredient of the second 
good faith requirement, not be a matter of litigation 
in Article 5 – a matter that this paper suggests below 
informs the scope of the economic loss doctrine’s 
applicability in Article 5.

D. Conclusions Regarding the Doctrine’s Policies

This summary does little to resolve the more than 
a few ����ts in application of the doctrine to various 
settings and little to fashion the doctrine’s limits as a 
general matter.57  The summary does show, however, 
that courts use what Professor Dobbs suggests is 
pragmatism as a rational approach to application of 
the doctrine.58  He concludes that “economic harm 
poses a threat of �����economic repercussions 
and that a limit should be imposed by denying the 
negligence claim where there is real threat of such 
repercussions.”59  The language of Article 5 discloses 
a clear legislative purpose to spike the threat of ���� 

economic repercussions.  Application of the doctrine 
serves that legislative purpose; invocation of tort 
remedies disserves it.  Judge Posner reaches similar 
conclusions.60  In short, persuasive commentary, 
looking not at Article 5 but at the economic loss 
doctrine as a general principle, urges restraint of one 
sort or another against a loose tort regime. 
Analysis of the economic loss doctrine in Article 5 
begins with a search for reasons to limit tort in letter 
of credit transactions.  That search yields results that 
cut some times in favor of limits and at other times 
against them, but reading the statute as a whole, favors 
prohibition of torts in the causes of action this paper 
addresses.

IV. THE UNIQUE NATURE OF THE LETTER
OF CREDIT

Letters of credit are not negotiable instruments.61  
Nor are they suretyship undertakings.62  Although 
courts63 and Article 5 itself64 are sometimes inclined 
to refer to the letter of credit as a contract, that 
characterization is also misleading.  The letter of 
credit is an “idiosyncratic form of undertaking.”65  

57. “[T]he American law of liability for purely economic losses is much less well settled and less uniform than one might wish it to be.” Herbert
Bernstein, Civil Liability for Pure Economic Loss under American Tort Law, 46 Am. J. Comp. L. 111, 125 (1998).

58. Dobbs, Non-Statutory Loss, supra note 18, at 714.

59. Id.  Cf. John Siliciano, Negligent Accounting and the Limits of Instrumental Tort Reform, 86 Mich. L. Rev. 1929, 1946 (1988) (dealing with
third-party claims for negligence and counting economic loss doctrine as “[a]mong the most important” doctrines fashioned by courts even when
losses are foreseeable to deny recovery in virtue of “apprehensiveness about the vastly expanded tort liability,” id. at 1934, but listing exaggerated 
damages claims, fraudulent claims, and lower standards of care as further concerns, at 1946).  See also Gary T. Schwartz, Economic Loss in American 
Tort Law: The Examples of J’Aire and of Products Liability, 23 San Diego L. Rev. 37 (1986).

60. See Richard A. Posner, Common-Law Economic Torts: An Economic and Legal Analysis, 48 Ariz. L. Rev. 735, 737-39 (2006) (concluding
that courts should approach claims pragmatically, entertaining the claims in some cases, dismissing them in others, with the purpose in all cases of 
serving three economic policies underpinning the economic loss doctrine: rejecting claims (1) when the loss is personal rather than social; (2) when 
������������������������������������������������������������

61. First, they are not instruments as the UCC ����that term.  See UCC § 3-104(b) (2002).  They do not, moreover, satisfy the formal requisites
for negotiability. See UCC § 3-104(a).

62. See UCC § 5-102 cmt. 6 (2002); UCC § 5-103 cmt. 1.

63. See, e.g., Exxon Co. v. Banque de Paris et des Pays-Bas, 889 F.2d 674 (5th Cir. 1989); Kerr Constr. Co. v. Plains Nat’l Bank, 753 S.W.2d 181 
(Tex. Ct. App. 1987).  But cf. Montgomery Ward, LLC v. Wiseknit Factory, Ltd. (In re Montgomery Ward, LLC), 292 B.R. 49 (Bankr D. Del. 2003)
(where the court, tiring of the practice of treating letters of credit as contracts, observed: “The unwashed characterize the letter of credit as a contract 
�������������������������������

64. ��������������������������������14 cmt. 1 (2002).

65. UCC § 5-101, cmt. (2002) (3d para., 2d sent.).
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Its nature was for many years the subject of intense 
debate among Commonwealth nation scholars, who 
seem to have given up on determining what letters 
of credit are.66  Some pre-code scholars treated the 
letter of credit as a “commercial specialty” akin to a 
sealed instrument.67  

We know, however, that letters of credit need no 
consideration to be binding;68 come into existence 
without the parties’ observance of the offer-and-
acceptance paradigm of contract formation;69 must 
be in the form of a “record;”70 may not be issued 
by individuals for personal, family, or household 
purposes;71 are irrevocable even though silent on 
revocability and even though there is no reliance on 
them;72 and can give rise to an important and strict 
estoppel against their issuers, that is, a preclusion that 
arises without any showing of detriment or reliance.73   
Letters of credit, moreover, are generally subject to 
the formalism that Contract Law has eschewed.  They 

terminate on their stated expiry without regard to any 
������excuse for tardiness74 and are generally 
subject to the perfect-tender rule that Contract Law 
long ago jettisoned.75  Most of the time, letters of 
credit are subject to international rules formulated 
especially for them by a trade association, the 
International Chamber of Commerce.76  A subset of 
them, the standby letter of credit, is the subject of a 
United Nations Convention.77  When banks, which 
issue most letters of credit, issue such undertakings, 
the form of their obligation and their practices in 
issuing it are subject to special bank regulations 
fashioned for letters of credit.78

The critical point of all this is that letters of 
credit are unique commercial devices, not negotiable 
instruments, not suretyship undertakings, and not 
contracts.  Except to the extent precedent discloses 
the policies that the economic loss doctrine serves, the 
decision whether to apply the economic loss doctrine 

66. Malek, A. and Quest, D., Jack: Documentary Credits 90 (4th ed. 2009) (leading U.K. treatise characterizing letter of credit as “binding contract”).  
Clive Schmitthoff took a different view at an earlier time, referring to the letter of credit as “an institution sui generis.”  Clive Schmitthoff, The
Transferable Credit, 1988 J. Bus. L. 49, 51 (Jan. 1988).

67. See Morton C. Campbell, Guaranties and the Suretyship Phases of Letters of Credit, 85 U. Pa. L. Rev. 175, 261 (1936-1937); Rufus J. Trimble, 
The Law Merchant and the Letter of Credit, 61 Harv. L. Rev. 981 (1948); Omar F. Hershey, Letters of Credit, 32 Harv. L. Rev. 1 (1918).

68. UCC § 5-105 (2002).  This is not a new rule.  It �����the 18th Century holding of Lord �����in Pillans v. Van Mierop, 97 Eng. Rep. 
1035 (K.B. 1765).  See id. cmt.  For the view that Lord �����s ruling was the “conspicuous failure of a great judge,” see William E. McCurdy,
Commercial Letters of Credit, 35 Harv. L. Rev. 539, 565 (1922).

69. UCC § 5-106(a) (2002).

70. UCC § 5-104 (2002).

71. UCC § 5-102(a)(9).

72. UCC § 5-106(a).

73. See UCC § 5-108(c) (2002); UCP 600 art. 16(f).

74. See, e.g., K.G. Cornwall, LLC v. Beazer Homes Corp. U.S. Dist. LEXIS 15909 (S.D. N.Y. Feb. 28, 2008); Todi Exports v. Amrav Sportswear, 
Inc., No. 95 Civ. 6701 (BJS), 1997 WL 61063 (S.D. N.Y. Feb. 13, 1997).

75. As a general rule, �������can expect issuers to honor if the ������s presentation “appears on its face strictly to comply with the
terms and conditions of the letter of credit.” UCC § 5-108(a).

76. See UCP 600, supra note 8.

77. See 1995 – United Nations Convention on Independent Guarantees and Stand-By Letters of Credit, UNCITRAL, http://www.uncitral.org/
uncitral/en/uncitral_texts/payments/1995Convention_guarantees_credit.html (last visited June 17, 2010).

78. For the federal regulation, see Comptroller of the Currency, Interpretive Ruling, 12 C.F.R. § 7.1016 (2010).  For a similar state regulation, see 
Investments in Commercial, Corporate and Business Loans by Savings Banks and Saving & Loan Associations; Leasing Transactions; Letters of
Credit, 3 N.Y. Comp. Codes R. & Regs. tit. 3 § 77.5 (2011).



in letter of credit cases rests on the nature of the 
credit undertaking and not on precedent dealing with 
contracts or other obligations.  In any event, as this 
discussion of the doctrine’s history and application 
discloses, courts have fashioned the doctrine not 
so much as positive law but rather as a prerogative 
that permits them to apply it selectively.  Whether 
the nature of credits supports selective application 
or universal application is the question this paper 
addresses next.

V. BENEFICIARY CAUSES OF ACTION

A. For Wrongful Dishonor

When the letter of credit issuer dishonors the 
bene����s complying presentation, the ����ry 
may face three kinds of loss: (1) loss of the funds 
that the issuer should have paid; (2) consequential 
damages; and (3) in commercial letter of credit 
transactions, incidental expenses incurred salvaging 
goods that may be in transit or rotting on a dock.  In 
the commercial letter of credit transaction, however, 
the ������may be able to recoup all or part of 
its loss by reselling the goods to a third party. The  
Article 5 remedy provision addresses in subsection 
(a) each of those losses and the possibility that the
bene��iary might chose to mitigate its damages.
Signi��antly, section 5-111(a) measures the pecuniary
loss by the amount of the ������s draw on the
credit without requiring the ������to mitigate.
The disappointed beneficiary, then, may let the
goods rot and still recover in full, plus interest on the
79. See UCC § 5-111(c) (2002).  The interest rule supports the legislature’s desire to ensure that the law does not create an incentive for the issuer 
to breach.  Courts have held that interest runs from the date of wrongful dishonor until payment.  See Data Gen. Corp. v. Citizens Nat’l Bank, 502 F. 
Supp. 776 (D. Conn. 1980); Décor by Nikkei Int’l, Inc. v. Federal Republic of Nig., 497 F. Supp. 893 (S.D. N.Y. 1980), aff’d, 647 F.2d 300 (2d Cir. 
1981, cert. denied, 454 U.S. 1148 (1982); cf. United States Bank, NA v. BankPlus, 2010 US Dist. LEXIS 33413 (S.D. Ala. April 5, 2010) (computing 
interest from date of presentment without regard for issuer’s unsuccessful effort to interplead the letter of credit proceeds).

80. “Because the letter of credit depends upon speed and certainty of payment, it is important that the issuer not be given an incentive to dishonor.” 
UCC § 5-111, cmt. 1 (1st para., 3d sent.).  Note also that the dishonoring issuer may not subrogate itself to its customer’s causes of action.  The
subrogation rule of Article 5 permits subrogation only if the issuer honors, not if it dishonors.  See UCC § 5-117(a) (2002).  The remedies section
augments that disincentive, furthermore, by stipulating that the court must award attorney’s fees to the prevailing ������.  See UCC § 5-111(e)
(emphasis added).

81. UCC § 5-111 cmt. 4 (2d sent.).  The comment adds that punitive damages under statutory or common law duties “arising outside of” Article 
5 are recoverable.

82. “As a matter of safe and sound banking practice, banks that issue independent undertakings should not be exposed to undue risk.  At a minimum,
banks should consider the following: . . . The undertaking should be limited in amount.”  Comptroller of the Currency, Interpretive Ruling, 12 C.F.R.
§ 7.1016(b)(ii) (2010).
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unpaid amount.79  The ������may also recover 
incidental damages and attorney’s fees, if it incurs 
them.  The ������may not recover consequential 
damages, however.

The pattern is instructive.  It reveals as the 
legislature’s purposes: (1) by creating a per se 
damages rule in the amount of the bene��iary’s 
dishonored draft, a policy of creating disincentives 
for the issuer to dishonor;80 and (2) by fashioning 
the per se damages rule and by prohibiting recovery 
of consequential damages a policy of fostering 
certainty in wrongful dishonor litigation.  The 
�����comments assert that given the prohibition 
of consequential damages “a fortiori punitive and 
exemplary damages are excluded.”81  Consequential 
damages and punitive damages, of course, are 
notoriously �����to estimate ex ante.  The remedy 
section mandates attorney’s fees, perhaps as a 
surrogate for punitive damages, but one that is less 
�����to estimate.  In short, this complex of rules 
�����the same policy limitations that the economic 
loss doctrine serves.

Application of tort liability, of course, upsets the 
certainty feature, opens the damages in a way that 
renders them impossible for the issuer to estimate, 
and creates an imbalance in the Article’s remedy 
rules.  It also renders problematic bank compliance 
with regulations that order banks to issue letters 
of credit only if their liability is restricted to an 
amount certain.82   The remedies section balances the 
issuer’s protection against speculative consequential 
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and punitive damages on the one hand with the 
������s protection against the issuer’s claim that 
the ������should mitigate and the ������s 
absolute claim for attorney’s fees on the other, all in 
a manner that appears to be mindful of regulator’s 
concerns that �����institutions not be open to 
unlimited liability.

Claims for negligence,83 breach of contract,84 
negl igent  misrepresentat ion,85 intent ional 
misrepresentation,86 fraud,87 conversion,88 detrimental 
reliance,89 intentional interference with contractual 
rights,90 unjust enrichment,91 conversion,92 breach 
of the implied covenant of good faith,93 tortious and 
reckless conduct,94 and breach of �����duty,95 all 
of which �������have pleaded in their suits for 
wrongful dishonor, upset the legislature’s balance 
and certainty.  Arguably, there is no room for tort 

in wrongful dishonor cases.  Courts should dismiss 
those claims.96

B. Wrongful Advice

The letter of credit industry has taken steps to 
reduce the incidence of mistake in advices.  SWIFT97 
permits banks to communicate electronically, and 
most bank advisors send the ������a printed 
copy of the electronic credit it receives from the 
opening bank or the electronic copy itself.  It is 
not unusual for the applicant’s data entry clerks, 
using electronic data interchange to send data to the 
issuer, whose entry clerks enter it wholesale into the 
issuer’s software and cause the credit to issue to the 
advisor in electronic format.  Finally, SWIFT limits 
membership and polices its program with various 
algorithms, software, and other safety devices that 

83. Bath Iron Works Corp. v. WESTLB, 2004 US Dist LEXIS 6212 (S.D.N.Y. April 12, 2004); Cf. General Cable CEAT, SA v. Futura Trading,
Inc., No. 82 Civ. 1087 (RLC), 1983 WL 1156 (S.D.N.Y.  Jan. 18, 1983).

84. Export-Import Bank of the U.S. v. United Cal. Discount Corp., 2010 US Dist. LEXIS 91170 (C.D. Cal. Aug. 31, 2010).

85. LaBarge Pipe & Steel Co. v. First Bank, 550 F.3d 442  (5th Cir. 2008); Instituto Nacional De Comercializacion Agricola (Indeca) v. Continental 
Ill. Nat’l Bank & Trust Co., 675 F. Supp. 1515 (ND Ill. 1987), aff’d, 858 F2d 1264 (7th Cir. 1988). (suit against �����for recklessness and
negligent misrepresentation).

86. Equal Justice Foundation v. Deutsche Bank Trust Co. Am., 61 UCC Rep. Serv. 2d (Callaghan) 120, 2006 U.S. Dist. LEXIS 69890 (S.D. Ohio 
Sept. 27, 2006) (anticipatory dishonor case).

87. Creaciones Con Idea, S.A. de C.V. v. Mashreqbank PSC, 51 F. Supp. 2d 423 (S.D. N.Y. 1999); cf. Equal Justice Foundation v. Deutsche Bank 
Trust Co. Am., 412 F. Supp. 2d 790 (S.D. Ohio Sept. 27, 2006) (anticipatory dishonor case).

88. Contitrade Servs. Corp. v. Eddie Bauer, Inc., 794 F. Supp. 514 (S.D. N.Y. 1992).

89. LaBarge Pipe & Steel Co., 550 F.3d 442.

90. Schmueser v. Burkburnett Bank, 937 F2d 1025 (5th Cir. 1991); Hubbard Business Plaza v. Lincoln Liberty Life Ins. Co., 596 F. Supp. 344 (D. 
Nev. 1984), aff’d, 844 F2d 792 (9th Cir. 1988) (mem.).

91. Export-Import Bank of the U.S., 2010 US Dist. LEXIS 91170.

92. RBC Bank (USA) v. Holiday Isle, LLC, 2009 U.S. Dist. LEXIS 84307 (S.D. Ala. Sept. 14, 2009); Amwest Sur. Ins. Co. v. Concord Bank, 248 
F. Supp. 2d 867 (E.D. Mo. 2003).

93. Fanslow v. Northern Trust Co., 700 N.E. 2d 692 (Ill. Ct. App. 1998).

94. Esso Petroleum Can. v. Security Pac. Bank, 710 F. Supp. 275 (D. Or. 1989).

95. Bath Iron Works Corp., 2004 US Dist. LEXIS 6212.

96. As some courts have in fact done.  See source cited supra note 43.

97. For discussion of SWIFT, see discussion supra note 6.
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render the identity of senders and advisors reliable 
and virtually error free – a vast improvement over 
devices the industry used in former times (teletype 
machines that ran out of paper or bank signature 
records that required bankers to act as handwriting 
experts comparing signatures on letters of credit).98  
An advisor’s duty to the beneficiary and to the 
issuer is to render the advice accurately and to the 
������to check the apparent authenticity of the 
issuer.  SWIFT renders the risk of error in either case 
minimal.

Nonetheless, there can be mistakes.99  Yet 
mistakes other than those mentioned are not 
actionable.  If, then, an advisor does not advise in 
timely fashion, so that the ������does not receive 
the advice in time to draw on it, the advisor is not 
liable.100 One might argue simply that the advisor has 
no duty to advise in timely fashion or that there is 
not privity between the advisor and the ������.  
The more convincing answer to advisor non-liability 
in this setting and others outside the scope of the 
duties imposed by Article 5 is that the ������is 
in the better position to know the consequences of 
the tardiness or mistake.  In the unlikely event that 
an advisor issues a credit with terms or conditions 
that vary the terms of the underlying contract, 
the ������ will know of the mistakes, but the 
advisor, a stranger to that underlying contract will 
not.  Similarly, if an advice is late, the ������can 
take steps to protect itself.  It should not ship goods 
before it receives an advice.  If the advice does not 
arrive, it must notify its counterparty, the applicant, 
and ask whether the credit has issued.  If the terms of 
the advice vary the terms of the underlying contract, 
the ������should obtain an amendment before 
shipping the goods.  Manufacturers should not begin 
the manufacture of specialty goods before they know 
there is a credit in place on which they can draw.  
In these cases, the ������knows the critical 
facts.  The advisor does not. To impose liability on 

the advisor for these mistakes ���in the face of the 
economic loss doctrine’s policies.  

The possibility of loss to the beneficiary, 
moreover, from breach of the advisor’s duties under 
the UCP is unlikely; but loses if they do arise out of 
such breach should fall on the advisor.  The advisor 
can check the apparent authenticity of the request 
from the issuer or can take steps to ensure that it 
transmits the advice accurately.  The ������, 
however, is in the superior position to know facts and 
to guard against other mistakes.

Article 5 does not address the issue of damages 
in the event of advisor breach.  The certainty 
concerns evident in the issuer liability rules for 
wrongful dishonor come into play here.  Arguably, 
it is more consistent with the policy evident in the 
remedy section and with the economic loss doctrine 
to make the advisor liable for the full amount of 
the beneficiary’s loss when the issuer dishonors 
because of the advisor’s mistake.  One could use 
contract damages rules by analogy and force the 
������to prove its losses by a preponderance 
of the evidence.  That approach guarantees litigation 
with its attendant costs to both parties.  A per se rule 
similar to that of section 5-111(a) is the better answer.  
The ������’s losses here are economic.  The per 
se rule permits the advisor to estimate its risks.  Under 
a per se rule, damages are not speculative or �����
of proof, and the ������alone, not its suppliers, 
employees or anyone else can recover.  The duties 
���������������

VI. APPLICANT CAUSES OF ACTION

A. For Wrongful Dishonor

When the issuer dishonors wrongfully, it is not 
only the ������that incurs losses.  The applicant 
may also incur them.  The issuer’s dishonor may 

98. For discussion of the technology evolution in the issuance and enforcement of letters of credit in the banking setting, see 1 Dolan Treatise,
supra note 41, at ¶ 1.03.

99. See AC Monk & Co. v. UBAF Arab Am. Bank, 875 F. Supp. 311 (E.D.N.C. 1995).

100. These are the facts of Sound of Market St. v. Continental Bank Int’l, 819 F.2d 384 (3d Cir. 1987) which holds that the advisor was not liable
��������������������������
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render the applicant in breach of the underlying 
contract.  The “underlying contract” in a commercial 
letter of credit is, as the illustration in note four 
supra indicates, a contract for the sale of goods.  If 
that contract �����“payment by letter of credit,” 
the issuer’s dishonor of the ������s complying 
presentation renders the applicant, the buyer of the 
goods, liable for the sales price.101  In a standby credit 
transaction, payment under the credit may well be 
an interest or principal payment on a bond or similar 
obligation.  In both cases, the applicant may incur 
damages—loss of goods for which it must cover 
in the commercial transaction and acceleration of 
principal indebtedness in the standby transaction.  
Both can lead to consequential damages — damage 
to reputation in an industry in the commercial 
transaction with attendant refusal of suppliers to 
deal and embarrassment or insolvency in the standby 
transaction.

The Article 5 remedy section stipulates that 
such a damaged applicant may recover its damages, 
including incidental damages, less expenses saved as 
a consequence of the breach, but not consequential 
damages.102  The breach, of course, is not a breach of 
the letter of credit but of the application agreement 
— a  garden variety contract.  Thus the Article 5 rule 
is puzzling, for, apart from the fee that the applicant 
paid the issuer for issuing the credit, consequential 
damages are really the only damages the applicant 
will incur.  The issuer will not debit the applicant’s 
account, for there will be no payment under the credit 
and no corresponding reimbursement obligation.  Any 
fee that the applicant has paid to the issuer ought 
to be returned, but that fee will almost always be 
small relative to the applicant’s consequential losses.  
The �����comments to the remedies section are 

unhelpful, and the measure of the applicant’s non-
consequential damages remain obscure.

It is not obscure, however, that under Article 5 the 
applicant should not recover consequential damages.  
If a standby credit applicant uses a standby to make 
direct payments on a bond, the applicant may sustain 
serious consequential damages when the issuer 
dishonors the standby wrongfully.  The applicant may 
lose ������attractive credit terms under the bond.  
It may have to �����at higher rates and may incur 
penalties, attorney’s fees and other expenses due the 
bondholder.  In those circumstances, however, though 
the applicant may, under section 5-111(b) recover the 
fee it paid the issuer, it may not recover the serious 
consequential damages.

Application of tort causes of action, for negligent 
evaluation of the bene��iary’s documents, say, would 
relieve the harshness of that rule.  Yet, application of 
tort law here, violates the Article 5 policy of protecting 
�����institutions form liability for the unlimited 
damages that tort law countenances.  Pre-Article 
5 commentary, government regulations, and case 
law make it abundantly clear that the policy against 
imposing consequential damages on banks is not the 
product of legislative indifference or oversight.103  
Clearly, the applicant’s losses are economic, and 
application of the economic loss doctrine is in order.

Applicant efforts to recover loss when the issuer 
dishonors wrongfully have had limited success.  
Notwithstanding the clear implication in section 
5-111(b) that applicants may sue for wrongful
dishonor, reported cases involving applicant claims
for damages occasioned by wrongful dishonor are
rare.  Given the fact that the applicant is not a party

101. See UCC § 2-325(2) (2002).

102. See UCC § 5-111(b) (2002).

103. “If the banks were liable for consequential damages, the added liability would have to be directly �����in commercial credit rates, with the
result that the skillful and prudent members of the mercantile community would be paying, through increased rates, for the ineptitude or recklessness 
of marginal operators.”  Henry �����Bank Credits and Acceptances 109 (5th ed. 1974).  There is no hint in the pre-code cases that anything other
than the face amount of the credit plus interest are recoverable.  See generally, New York Law Revision Commission, Study of Uniform Commercial 
Code, Article 5 – Letters of Credit 131-37 (1955).  The face-amount rule, moreover, has no application in the wrongful dishonor setting, for the
�������������������������������������������������������������.
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to the letter of credit, courts appear to be disinclined 
to sustain such causes of action.104 

B. For Wrongful Honor

While applicant claims for wrongful dishonor 
are not evident in the cases, applicant claims for 
wrongful honor arise.  These cases, also sanctioned 
by Article 5,105 eschew any per se rule, however, that 
would allow the applicant to recover the amount of 
the draw per se.  Instead they force the applicant to 
prove that the issuer’s mistaken payment causes the 
applicant loss.106  Applicants might resort to breach of 
the application agreement, a breach of contract action 
rather than the statutory cause of action in section 
5-111(b), yet for courts to countenance that cause of
action with its possibility of consequential damages
clearly violates the plain intention of Article 5 to deny
the applicant recovery of consequential damages.

This disparate treatment, (1) a per se rule for 
beneficiary claims against issuers for wrongful 
dishonor and (2) a “damages proved” rule for 
applicant claims for wrongful honor or wrongful 
dishonor, is consistent with the fact that the former are 
claims for breach of the letter of credit undertaking, 
while the latter are claims for breach of contract, the 
application agreement.  But, the disparate treatment is 
inconsistent with the fact that the issuer is in no better 
position to foresee damages in one over the other.  
Nonetheless, for the purposes of measuring the ��of 

the economic loss doctrine in these transactions, both 
rules support its application.  The per se rule �����
legislative concern that damages not be unlimited 
and that litigation over them not be protracted.  It is 
a simple rule, easy to determine and easy to apply.

The per se rule, though inexact in measuring 
the beneficiary’s actual damages, allows easy 
determination of a figure that approximates the 
damages the ������suffers.  There is no amount 
in the letter of credit transaction that approximates 
the applicant’s losses, however, so a per se rule for 
applicant claims for wrongful dishonor cannot supply 
a valid damages measure.  The “damages proved” 
rule is a breach of contract damages rule.  As a 
typical contract damages remedy, it applies without 
regard for negligence or bad faith; it does not allow, 
furthermore, recovery of exemplary damages;107 and 
the losses it covers are economic losses.

In short, the stated Article 5 remedies for applicant 
recovery for breach of the application agreement are 
purely economic.  Article 5 limits damages in the 
same way that the doctrine limits them.  There is no 
statutory ��������then, to supplement the Article 
5 remedies with tort remedies.

C. For Breach of Warranty

Applicant’s complain when the bene��iary’s 
draw on the issuer are fraudulent, include forged 

104. See, e.g., Rival 1981-IV Drilling Program, Ltd. v. Guaranty Bank & Trust, 732 P.2d 1233 (Col. Ct. App. 1986); Interchemicals Co. v. Bank
of Credit, 635 N.Y.S.2d 194 (App. Div. 1995); but cf. Native Alaskan Reclamation &Pest Control, Inc. v. United Bank Alaska, 685 P.2d 1211 (Ark. 
1984) (ambiguous case suggesting that applicant had standing to sue issuer for wrongful dishonor). 

105. See UCC § 5-111(b).

106. “[T]he applicant may recover damages resulting from the breach, including incidental but not consequential damages, less any amount saved 
by the breach. UCC § 5-111(b).

107. Exemplary damages are typically not recoverable in breach of contract actions.  “No matter how reprehensible the breach, damages are generally 
limited to those required to compensate the injured party for lost expectation, for it is a fundamental tenet of the law of contract remedies that an
injured party should not be put in a better position than had the contract been performed.”  See E. Alan Farnsworth, Contracts 760 (4th ed. 2004)
(citation omitted).  The rule recognizes that the law does not discourage �����contract breach and that awards of punitive or exemplary damages
undermine that principle.  Id. at 737.  The UCC generally denies exemplary damages.  See UCC § 1-305(a) (2002).
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documents, or constitute a breach of the underlying 
contract between the applicant and the ������.108  
Thus, when a ������presents a forged bill of 
lading; a seriously false, i.e., fraudulent,109 inspection 
�������or draws for amounts in excess of those 
due under the contract between the ������and 
the applicant, the applicant is necessarily damaged 
and merits a cause of action against the ������
for losses occasioned by the issuer’s payment against 
such draws.  Although applicants often style these 
actions in any variety of ways, these complaints sound 
in warranty.  Section 5-110 creates such warranties 
��������������������������

Regrettably, disappointed applicants, for whatever 
reasons, are inclined to fashion causes of action 
other than the warranty causes, resorting instead to 

actions in third-party-contrac�������theory,110 
common-law fraud,111 negligent misrepresentation,112 
breach of contract, negligence, conversion, and 
unjust enrichment.113  The breach of warranty cause 
of action is sometimes broader than these causes of 
action and sometimes narrower.  It broadens liability, 
for example, by permitting those who are not party 
to any contract with the ������but who suffer 
loss by virtue of the warranty breach to sue,114 and 
reduces the burden of showing a cause of action for 
common-law fraud.  It narrows liability by rejecting 
any per se damages rule and forbidding exemplary 
damages.  A breach of warranty case under the 1965 
version of Article 5115 awarded judgment for the 
plaintiff116 for the full amount of the credit – a per 
se rule, for the actual damages were never proved.  
The comments to section 5-110 make it clear that 

108. The text does not address multi-party letter of credit transactions that feature an applicant for the credit that is not in privity with the issuer.
Those cases often involve a corporate cognate or principal of the party for whose account the credit issues.  The cognate or other interested party
lends its credit to the account party by applying for the credit.  See, e.g., 5027-Atria Builders, L.L.C. v. Morgan 22 Holdings, L.L.C., 2011 NY App. 
Div. LEXIS 3822 (May 10, 2011); One Step Up, Ltd. v. Webster Business Credit Corp., 2011 N.Y. App. Div. LEXIS 5026 (June 14, 2011); In re
Valley Vue Joint Venture, 123 B.R. 199, 13 UCC Rep. Serv. 2d 842 (Bankr. D. Va. 1991).  Sometimes the account party applies for the credit, and
the cognate or the principal guarantees the account party’s reimbursement obligation.  See, e.g., McCaughey v. Bank of Am, N.A., 279 Fed. Appx. 
794  (11th Cir. 2008).  Article 5 anticipates these transactions.  First it ����“applicant” to include both the party in privity with the ������(the
account party) and the party whose credit standing prompts the issuer to issue the credit. See UCC § 5-102(a)(2) (2002).  Second, in the comments to 
the remedy section, the drafters made it clear that the party not in privity �����from the warranty.  See UCC § 5-110, cmt. 2 (2002).  The warranty
section’s application is not limited to those multi-party transactions, however, as comment 3 to the warranty section makes clear.  For thoughtful and 
comprehensive treatment of this and related questions under the warranty section, see Richard Dole, Warranties by �������of Letters of credit
under Revised Article 5 of the UCC: The Truth and Nothing but the Truth, 39 Houston L. Rev. 375 (2002).  See also discussion infra note 121.

109. Fraud in Article 5 does not arise in the event of technical misstatements or the like.  Article 5 actions are fraudulent only if they are “materially”
fraudulent.  UCC § 5-109(a) (2002).  Such fraud does not arise when the ������has a colorable right to draw but only if the draw is “plainly”
�����������������������������������������������.  See id. cmt. (2d para.).

110. E.G., Leica Geosystems, AG v. Jefferson County, 325 Fed. Appx. 816 (11th Cir. 2009) (applicant claiming to be third party ������of
underlying contract and also claiming for breach of the letter of credit warranty).

111. E.g., Sewchez Int’l Ltd. v. CIT Group/Commercial Servs., 359 Fed. Appx. 722 (9th Cir. 2009).

112. E.g., Instituto Nacional De Comercializacion Agricola (Indeca) v. Continental Ill. Nat’l Bank & Trust Co., 530 F. Supp. 279 (N.D. Ill. 1982).

113. For a case in which the applicant claimed against the ������in a wrongful draw setting for conversion, breach of contract, negligence, and
unjust enrichment, see Krause v. Stroh Brewery Co., 2002 U.S. Dist. LEXIS 14947 (E.D. Mich. July 18, 2002).   For numerous additional cases,
see 1 Dolan Treatise, supra note 41, at ¶ 6.07[1], n. 587.

114. See UCC § 5-110 cmt. 2.  For an illustrative case, see Alstom Power, Inc. v. RMF Indus. Contracting, Inc., 418 F. Supp. 2d 766 (W.D. Pa. 
2006).  One plaintiff ignoring the warranty section was able to recover but only after meeting the heavy burden of showing that he was an intended 
third-party ������of the underlying contract.  Centennial Mtg., Inc. v. Blumenfeld, 2001 Ind. App. LEXIS 558 (April 3, 2001).  For cases in
which the third-party ������argument failed for want of proof, see 1 Dolan Treatise, supra note 41, ¶ 9.02[3], at 9-15, n. 79.  For one case
holding squarely that a third-party ������may sue on the credit, see Turquoise Prop. Gulf, Inc. v. IberiaBank, 2009 U.S. Dist. LEXIS 97795
(S.D. Ala. Oct. 9, 2009).

115. Mellon Bank, N.A. v. General Elec. Credit Corp., 724 F.2d 360 (3d Cir. 1989).

116. The plaintiff in The Mellon Bank case was the issuer, not the applicant.  That distinction is unimportant, however.



117. See UCC § 5-110 cmt. 3.

118. UCC § 5-110, cmt. 3 (2d para.).

119. This is the rule of Hadley v. Baxendale, 156 Eng. Rep. 145 (1854).  For an opinion that invokes it in the commercial payments setting and
rehearses its policy origins, see Evra Corp. v. Swiss Bank Corp., 763 F.2d 951 (7th Cir.), cert denied, 459 U.S. 1017 (1982).

120. See UCC §§ 3-416(b), -417(b), 4-207(b), -208(b) (2002). Not all cases observe these limitations, however.  In 1/2 Price Checks Cashed v.
United Automobile Ins. Co., 2011 Tex. LEXIS 455 (June 24, 2011), the court ruled that an action on an improperly dishonored check is a suit for
breach of a contract and, therefore, that attorney’s fees were recoverable even though Article 4 does not provide for such recovery.  In 5027-Atria
Builders, L.L.C., 2011 N.Y. App. Div. LEXIS 3822 (May 10, 2011), the court held that an action by an applicant against the ������for wrongful
dishonor of a letter of credit was an action in contract subject to contract remedies even though the applicant was not in privity with the ������.
To characterize that action as one for breach of the Article 5 warranty is surely superior analysis.  See authority cited in note 121 infra.

121. The term “applicant” includes not just the buyer in the illustration set out on note 4 supra but also parties that arrange the letter of credit for
the buyer.  See UCC § 5-102(a)(2) (2002).  Whether guarantors of the applicant’s reimbursement obligation have standing to make claims for issuer
misbehavior is a matter, one would think of assignment law or subrogation.  But cf. UCC § 5-117 (2002), (Article 5 subrogation section that does
not address subrogation for such guarantors).  It is clear that all applicants ����from the warranty section, including those who are not in privity
with the ������in the underlying transaction.  The �����comment makes protection of such applicants the “primary” purpose of the section.
UCC § 5-110, cmt. 2 (2002) (3d sentence).  See also In re Texas Commercial Energy, (Electric Reliability Council v. May), 607 F.3d 153 (5th Cir.
2010) (same). But cf. 5027-Atria Builders, L.L.C., 2011 N.Y. App. Div. LEXIS 3822 (May 10, 2011) (looking to underlying contract to determine
liability rather than invoking the warranty section in an action brought by an applicant against the ������with whom the applicant was not
inprivity).

122. It is possible, though rare, for letter of credit transactions to involve only two parties.  An issuer may cause a letter of credit to issue to itself
as ������.  See, e.g., National Bank of N. Am. v. Alizio, 482 N.E.2d 907 (1985).  An issuer may issue a credit on its own behalf.  See UCC § 
5-102(a)(10).  There is nothing in letter of credit law to prevent an applicant to cause an issuer to issue a credit to the applicant as ������, an 
arrangement that formerly was common as a “traveler’s letter of credit.”  See, e.g., ����S.A. v. Trade Bank & Trust Co., 209 N.E.2d 551 (1965).

123. Non banks may issue letters of credit, but many that do are �����institutions.  Occasionally, a ������will take a credit issued by an 
industrial ���mortgage broker, or the like, which issues the credit for its own account, sometimes with predictable and untoward results.  See Gulf 
Bank KSC v. Mitsubishi Heavy Indus., Ltd. (No. 2), [1994] 2 Lloyd’s L. Rep. 145 (C.A.) (involving industrial concern that wrongfully dishonored 
letter of credit); Barclays Bank D.C.O. v. Mercantile Nat’l Bank, 481 F.2d 1224 (5th Cir. 1973) (involving mortgage broker issuer that became 
insolvent).  For a case in which the court derided credits issued by the issuer for it own account as “mere pieces of paper.”  See Peter Pan Mgmt. 
Pty. Ltd. (in liquidation) v. Capital Fin. Corp. (Australia) Pty. Ltd., (Unreported, Supreme Court of Victoria, Commercial & Equity Division, July 
5, 2001).
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the per se rule does not apply117 and that breach of 
warranty damages under UCC Articles 2, 3, and 4 
might provide courts with helpful analogies.  The 
comments also acknowledge without apology, that 
sometimes a ������s breach of this warranty 
will yield damages of “zero.”118

The references to other articles are helpful.  
Article 2, the UCC’s Sales article, was the locus 
for development of the economic loss doctrine.  
Generally, the economic loss doctrine denies recovery 
of such damages unless they are foreseeable.119  The 
warranty sections in Articles 3 and 4, moreover, 
limit recovery for breach of warranty to actual loss 
suffered, not to exceed the amount of the item, plus 
expenses and interest.120  In short, the warranties of 
the referenced articles are consistent with application 
of the economic loss doctrine in Article 5 warranty 
litigation.  They either adopt the doctrine or fashion 
loss limits that re��ct the policies of the doctrine 
������in Part III above: keeping loss recovery to 

damages that are foreseeable.

VII. Issuer and Third Party Causes of Action

Issuers, beneficiaries, and applicants121 are
essential parties to the letter of credit transaction ab 
initio.122  As the transaction proceeds, other parties 
make their appearance.  They are (1) banks other 
than the issuer or �����and (2) investors, a 
term that may include banks, all of whom take an 
interest in obligations that arise post-issuance.  Parts 
V and VI address ������and applicant remedies 
respectively.  This Part deals with issuer claims and 
those of parties who appear in the transaction after 
the credit issues.

A. Banks in Their Various Letter of Credit
Transaction Roles

The letter of credit issuer is almost always a 
bank.123  Issuers ���claims against their customers 
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when the customers breach the application agreement, 
usually by failing to reimburse the issuer post-
payment or by failing to provide collateral or 
funds pre-payment if the application agreement so 
provides.  These claims rest on contract law, are for 
economic losses, and ��neatly into the economic 
loss doctrine just as the applicant’s claims against 
the issuer, discussed in Part VI above, ��into it.  In 
any event, they are beyond the scope of this paper, 
which addresses letter of credit transaction claims, 
not breach of contract claims.

The letter of credit issuer does make claims that 
arise out of the letter of credit relationships.  Those 
claims are for breach of the letter of credit warranties 
described in section 5-110.  Regrettably, cases 
involving these claims may miscast them as suits 
for “wrongful draw,” breach of contract, replevin, 
conversion, and unjust enrichment,124 all the while 
ignoring the fact that the beneficiary’s conduct 
breaches the Article 5 warranties due the issuer.125  A 
more rational approach would limit claims to breach 
of warranty by dismissing these various non-Article 
5 claims.  A fortiori, courts should also dismiss tort 
claims with the exception of those claims that involve 
material fraud, or other intentional and dishonest 
conduct.  

There is authority that the economic loss doctrine 
does not displace actions for fraud and intentional 
misrepresentation. Fraud is a problem no less in 
letter of credit transactions than in other commercial 

activity, and it has caught the attention of courts 
and legislators, who have fashioned law over more 
than sixty years to deal with it.  Often, applicants 
do not want the issuer to pay the ������, and 
they sometimes claim that the ������s demand 
for payment is fraudulent.126  If the court entertains 
that defense by investigating the facts, it will delay 
payment of the credit pending the outcome of 
the litigation that investigation entails.  Delay in 
payment destroys the credit, however, for it forces the 
������to litigate before it is paid and transmutes 
the letter of credit (a pay-now, argue-later device) into 
a bond (an argue-now, pay-later-device.)127

In virtue of that threat, courts and the UCC have 
fashioned limits on the fraud defense.  Chief among 
them and the limit pertinent to this discussion is 
the feature of letter of credit law that limits fraud 
defenses to those that are what the UCC calls “letter 
of credit” fraud.

The leading case is from a New York trial court128 
which held that courts cannot ignore fraud even 
though fraud claims pose serious threats to the all-
important independence principle of letter of credit 
law.  After acknowledging the serious threat that the 
fraud defense poses for the independence principle, 
the New York court held, however, that the court 
should stop payment only if the fraud is clear and 
egregious – shipping rubbish instead of valuable 
merchandise.  In addition, by virtue of the posture 
of the matter in the New York case, the court faced a 

124. See, e.g., Krause v. Stroh Brewery Co., 240 F. Supp. 2d 632 (E.D. Mich. 2002) (claims for conversion, breach of contract, unjust enrichment, 
promissory estoppel, and negligence but not for breach of warranty); In re Enron Corp., 59 UCC Rep. Serv. 2d  (Callaghan) 359 (Bankr. S.D.N.Y.
2006) (claim for unjust enrichment but not breach of warranty); Alhadeff v. The Meridian on Bainbridge Island, LLC, 2009 Wash. LEXIS 1301
(June 3, 2008) (common law claims sounding in contract and tort).

125. See, e.g., Bank of Joliet v. Firstar Bank Milwaukee, N.A., No. 96 C 1145, 1997 WL 619875 (N.D. Ill., Sept. 30, 1996), (issuer failing to sue
for breach of warranty, relying instead on applicant’s assignment of a breach of underlying contract claim); United Trade Associates Ltd. v. Dickens 
& Matson (USA) Ltd., 848 F. Supp. 751 (E.D. Mich. 1994) �������s more burdensome suit for common law fraud when breach of warranty
claim would have been appropriate).

126. Letter of credit law treats claims of forgery in one of the documents the ������presents in the same way that it treats the fraud defense. 
If reported cases are any indication, however, applicants seldom raise the forgery defense.

127. See Eakin v. Continental Ill. Nat’l Bank & Trust Co., 875 F.2d 114, 116 (7th Cir. 1989) (characterizing the credit as a pay-now, argue-later
device in contrast to an argue-now, pay-later device).

128. Sztejn v. J. Henry Schroder Banking Corp., 31 N.Y.S.2d 631 (Sup. Ct. 1941).
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fraud defense argument that was proved.129  Article 
5 and letter of credit case law following the lead 
of the New York trial court have cabined the fraud 
defense by limiting it to cases of forgery or “material” 
fraud,130 imposing serious procedural burdens on 
issuers or applicants seeking to invoke it,131 and by 
creating a cadre of protected parties against whom it 
is no defense.132 

This brief summary of the fraud defense sheds 
light on the subject of fraud claims.  Fraud litigation 
before the issuer honors the credit is anathema to the 
proper functioning of letters of credit as commercial 
devices; hence the legislatures’ and the courts’ 
resistance to such defenses except in the narrowest 
of situations.  Clearly, fraud claims should arise only 
after the issuer honors the credit, else the issuer could 
raise its fraud claim by way of counterclaim and 
effectively avoid the tethers Article 5 has fashioned 
to prevent pre-honor litigation of the fraud issue.

Article 5 recognizes post-honor fraud claims.  
In fact, it �����a rule for them in the warranty 
section, which recognizes fraud as a warranty breach.  
Article 5 limits damages for such claims to contract 

129. The matter came to the court’s attention in Stejn on a motion to dismiss, and the court was forced to accept the fraud, being well pleaded,
as established.  That feature of the Sztejn case has prompted U.K. courts to state the rule as one that applies only if the fraud is “established,” a 
�������high burden for applicants attempting to stop payment in the U.K. courts.  See, e.g., Banco Santander SA v. Banque Paribus, [2000]
All ER (D) 246 (Ct. App. Civ. Div.); Cairn Energy PLC v. Royal Bank of Scotland, PLC, (2000) ScotSC 325; Balfour Beatty Civil Engineering v.
Technical & General Guarantee Co. Ltd., [1999] 68 ConLR 180 (Ct. App. Civ. Div.).  Most fraud issues arise when the applicant seeks to stop payment 
under the credit, and the issue before the courts is whether it is appropriate to grant injunctive relief when the fraud, though well pleaded, may be a 
matter of dispute.  The fraud exception to the independence principle has generated a rich body of commentary in the U.S. and elsewhere.  See, e.g., 
Michelle Kelly-Louw, Selective Legal Aspects of Bank Demand Guarantees (2009) (South Africa); Ali Malek, Jack: Documentary Credits 245-301 
(4th ed. 2009) (U.K.); Matti Kurkela, Letters of Credit and Bank Guarantees under International Trade Law 173 – 210 (2d ed. 2007) (Finland);
Agasha Mugasha, The Law of Letters of Credit and Bank Guarantees 136 – 194 (2003) (Australia); Xiang Gao, The Fraud Rule in the Law of Letters
of Credit (2002) (China); 1 Dolan Treatise, supra note 41, at ¶¶ 7.03, 7.04, 11.05 (U.S.).  Article 5 addresses the issue in UCC § 5-109 (2002).

130. See UCC § 5-109(a).  There is a rich body of case law making it clear that technical misstatements in a ������s presentment to an issuer do
not constitute material fraud.  Thus, a �������that sums are due even though the parties are disputing the amount due is not fraud.  See Philipp
Bros., Inc. v. Oil Country Specialists, Ltd., 787 S.W.2d 38 (Tex. 1990).  Nor, according to some courts, is it fraud for a ������to draw on a credit
for purposes not stated in the credit but agreed to elsewhere.  See W. Va. Housing Dev. Fund v. Sroka, 415 F. Supp. 1107 (W.D. Pa. 1976).  Rather
than a rule allowing technical fraud arguments to interrupt operation of the independence principle, the purpose of the fraud exception to that principal 
rule is one of preventing the ������from taking the proceeds of the credit when the ������has no colorable right or no basis in fact to the
proceeds.  For Judge, as he then was, Breyer’s collection of colorful court rulings to this effect, see Ground Transfer, Inc. v. Westates Airlines, Inc.,
899 F.2d 1269, 1272-73 (1st Cir. 1990).  Cf. Peter Ellinger, Fraud in Documentary Credit Transactions, 1981 J. Bus. L. 258 (concluding that under 
the U.S. cases, there is fraud only when the ������“acts without any shred of honest belief in his rights” Id. at 262); UCC § 5-109, cmt. 1 (4th
para.).

131. See UCC § 5-109(b).

132. See UCC § 5-109(a)(1)(i), (ii), (iii) & (iv).  See generally, Richard Dole, The Effect of UCP 600 Upon UCC Article 5 with Respect to Negotiation
Credits and the Immunity of Negotiating Banks from Letter of Credit Fraud, 54 Wayne L. Rev. 735 (2008).

nature damages and acknowledges that sometimes 
the damages will be less that the amount of the credit 
and sometimes zero.

It is �����to conceive of clearer evidence that 
the legislature does not want fraud claims to include 
recovery of damages in tort, including exemplary 
damages.  What is more, the policy of the warranty 
section which includes limitations for fraud claims 
is also evidence of an intention that parties not be 
able to avoid easily the limitations on fraud claims 
by styling the claims as bad faith, deceit, intentional 
misrepresentation, or the like.

In short, this intentional misbehavior by a 
be�����breaches the warranty. The breach of 
warranty cause of action should displace the issuer’s 
common law tort actions against the ������in 
letter of credit litigation.

VIII. CONCLUSION

Article 5 of the Uniform Commercial Code 
fashions a comprehensive scheme for dealing with 
the areas of litigation that are most common in letter 
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of credit litigation: claims for wrongful dishonor, 
wrongful honor, breach of warranty, and adviser or 
nominated bank misfeasance.

The legitimate ends of that scheme are fourfold: 
(1) to simplify and clarify claim resolution and reduce 
its attendant costs, (2) to promote prompt resolution
of outstanding claims through a short statute of
limitations, (3) to protect �����institutions and
other issuers from liability exceeding the face amount 
of their undertakings largely by prohibiting tort
causes of action, narrowing the scope of bad-faith
claims to actual dishonesty, and denying recovery
of consequential and exemplary damages, and (4)
to discourage frivolous litigation by mandating an
attorney’s fees award for the party succeeding, be it
the claimant or the defendant, in such litigation.

The economic loss, gist of the action, and East 
River doctrines support the thesis of this article.133  
More important is the fact that the Uniform 

Commercial Code’s sophisticated allocation of risks 
and liabilities supports the commercial viability of 
letter of credit undertakings.  Those undertakings 
are the paradigm of commercial activity, involving 
underlying contracts and prompt, inevitable payment 
against the formalistic presentation of complying 
documents.  The sophisticated, non-consumer 
parties that avail themselves of the letter of credit 
payment mechanism may protect themselves in their 
underlying relationships ex ante.  Article 5 does not 
permit ex post reallocation of risk in the letter of credit 
context.  Such reallocation through tort or common 
law contract causes of action imposes burdens on 
letters of credit that are beyond the parties’ reasonable 
expectations and that neuter this quintessentially 
commercial device. Litigation is the bane of the swift, 
low-priced letter of credit.  Article 5 takes account of 
commercial realities when it fashions a scheme for 
the lean resolution of disputes arising out of letter of 
credit activity.

133. Cases ����a comprehensive statutory scheme for recovery for breach of an obligation also support that thesis.  See supra authority cited in
and text accompanying note 41.
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WINDSOR TOWNSHIP, :  IN THE COURT OF COMMON PLEAS 
Plaintiff/Appellee :  OF BERKS COUNTY, PENNSYLVANIA 

:  CIVIL ACTION - LAW 
: 

vs. :  Trial Court No. 20-13424 
: 
: 

TOMPKINS FINANCIAL : 
CORPORATION, t/d/b/a VIST BANK : 
Defendant/Appellant  :  The Honorable Timothy J. Rowley 

Opinion, September 7, 2021

The instant case came before the Court as a complaint couched in breach of contract, 

filed by Plaintiff Windsor Township (the “Township”) against Defendant Tompkins Financial 

Corporation t/d/b/a Vist Bank (“Vist”). The background is straight forward and without factual 

dispute. In 2004, the Township approved a subdivision plan for a 48-unit townhouse planned 

community by way of agreement. Under the terms of the Agreement, the developer was 

responsible to provide and complete all required improvements. The developer breached the 

Subdivision Plan and Agreement by failing to complete construction of the required 

improvements. The estimated cost to complete the improvements was $180,646.02. 

Vist, under a prior name, in 2006, provided an Irrevocable Letter of Credit to the 

Township, in satisfaction of the developer’s obligation pursuant to the Agreement. Pursuant to 

the Agreement, as the developer breached the Agreement and Subdivision Plan requirements, the 

Township was permitted to draw on the Letter of Credit for the amount required to complete the 

improvements. However, following demand by the Township to Vist for the draw, Vist refused 

to honor the Letter of Credit.  
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Vist’s objection to honoring the Letter of Credit is solely based on the fact that the 

Township had never received or lost an original copy of the Letter. Admitted by both parties, the 

copy of the letter presented by the Township to Vist was an exact copy of the original. This 

Court, on opposing motions for judgment on the pleadings, granted the Township’s motion and 

denied Vist’s motion, allowing the draw on the Letter of Credit by the Township. On appeal by 

Vist, Vist complains of the following:  

1. Whether judgment on the pleadings was improper as there remain disputed issues of law

and fact.

This Court has considered the affirmative defenses raised by Vist in its Answer with New

Matter prior to granting the Township’s Motion for Judgment on the Pleadings. From this 

Court’s analysis of Vist’s new matter, Vist raises no new or differing facts than were agreed to 

by the parties. In fact, Vist filed a motion for judgment on the pleadings as well, over essentially 

the same issue as the Township, actively or passively admitting the matter was ripe for judicial 

determination. With respect to the legal issues raised, Vist raises essentially the same issues in its 

concise statement of errors, and based on the facts agreed to by the parties, there are no 

remaining issues of fact to be determined before judgment is proper. Issues of law and the 

affirmative defenses are and were properly determined based on the facts presented to the Court. 

The issue that the matter was not legally or factually ready for determination is therefore without 

merit.  

2. Whether judgment on the pleadings was improper as there was no briefing or argument

related to Vist’s affirmative defenses.

Again, as stated in response to the first issue raised by Vist, Vist raises no new or

differing facts than were agreed to by the parties in its New Matter. In fact, Vist filed a motion 
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for judgment on the pleadings as well, over essentially the same issue as the Township, actively 

or passively admitting the matter was ripe for judicial determination. Vist had the opportunity to 

brief its issues on its motion and in response to the counter-motion filed by the Township. 

Because Vist failed to brief relevant law is not a concern for this Court, but should be for Vist. 

The issue that the matter was not legally or factually briefed or argued properly is without merit. 

3. Whether judgment on the pleadings was improper if the court gives weight to legal

arguments presented by the Township during argument relating to affirmative defenses as

to whether a copy of the Letter of Credit may be accepted.

Again, as stated in response to the first issue raised by Vist, Vist raises no new or

differing facts than were agreed to by the parties in its New Matter. In fact, Vist filed a motion 

for judgment on the pleadings as well, over essentially the same issue as the Township, actively 

or passively admitting the matter was ripe for judicial determination. Vist had the opportunity to 

argue its issues on its motion and in response to the counter-motion filed by the Township. 

Because Vist failed to argue relevant law is not a concern for this Court. The issue that the matter 

was not legally or factually briefed or argued properly is without merit. 

4. Whether judgment on the pleadings was improper as the Letter of Credit, through its

terms, required an original copy to be presented to Vist.

The instant issue raised on appeal is the primary issue in this action and the ultimate issue

that was presented before this Court; namely, whether an original Letter of Credit was required 

for a valid draw on the same. The requirement that the original Irrevocable Letter of Credit be 

presented is obviously to prevent fraud in its presentation by someone other than who has the 

original in its possession. Bisker v. Nationsbank, N.A., 686 A.2d 561 (D.C. 1996). Under 

Pennsylvania Law, a lost document may be proven through introduction of an exact copy. Bobby 
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D. Associates v. Dimarcantonio, 751 A.2d 673 (Pa.Super. 2000). The fact that the original

Irrevocable Letter of Credit is missing does not render it invalid. Hera v. McCormick, 625 A.2d 

682 (Pa.Super. 1993).  

This Court’s understanding from the parties’ briefs is that Pennsylvania Law is 

essentially void of a determination sought in the ultimate issue in this Action. From a review of 

Pennsylvania Law and law presented by the parties on other jurisdictions, it is clear that, in cases 

such as this, in the view of the 1st Circuit Federal Court of Appeals, “a variance between 

documents specified and documents submitted may be put aside if there is no possibility that the 

documents could mislead the paying bank to its detriment.” Flagship Cruises, Ltd. v. New 

England Merchants Nat’l Bank of Boston, 569 F.2d 699 (1st Cir. 1978).  It is unconscionable to 

this Court that an agreed copy of the original document somehow is to the Bank’s detriment but 

rather a “gotcha game” by the Bank to deprive its customers and the underlying purpose of the 

instrument. If the Honorable Superior Court agrees with this Court’s perspective, the instant 

appeal would be an appropriate one to establish Pennsylvania Law with respect to the need for an 

original copy of the document, where the parties agree that an accurate an exact reproduction 

was provided, with no evidence or allegation of fraud.   

5. Whether judgment on the pleadings was improper pursuant to the strict compliance

requirements of the UCC.

This Court combines issues five (5), six (6), seven (7), and eight (8) when addressing the

issue, as they are seen as essentially the same by this Court as questioning whether the grant of 

the motion for judgment on the pleadings is in line with applicable U.C.C. law as incorporated in 

Pennsylvania Law. 



64 

As stated in this Opinion previously, while the this Court recognizes and respects the 

authority of statutory law, it is this Court’s understanding that the issue before it has not been 

determined through interpretation of statute. Here, while the document requires an original, the 

Rules of Civil Procedure allow the acceptance by a trial court of the subject document as 

evidence of the agreement of the parties and therefore conflict, at the least. The Rules are in 

place to determine the specific agreement of the parties. In addition, as a matter of factual 

determination, this Court questions whether the document presented is an original document. 

Even in our system of justice, accepting of modernity, the courts regularly accept electrionic 

copies of documents as the original. In the matter sub judice, should the Honorable Superior 

Court determine not to follow other jurisdictions with respect to the purpose of the original 

document to prevent fraud, then this Court advocates for the Honorable Superior Court to accept 

the copy, accepted by both parties as true and accurate, as an original document by admission.  

6. Whether judgment on the pleadings was improper due to the Best Evidence Rule.

This Court accepts the parties’ admission and stipulation that the document presented to

the Court is an exact replica of the original. For this reason, this Court need not address the Best 

Evidence Rule as the same is overcome by stipulation.  

For all of the foregoing reasons, this Court respectfully asks that this decision be affirmed on 

appeal. 

BY THE COURT: 

______________________________ 
The Honorable Timothy J. Rowley 
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Zions Bancorporation, N.A. v. JPMorgan Chase Bank, N.A.
No. 3:20-cv-2048-AJB-JLB, 2021 WL 3406641 (S.D. Cal. Aug. 3, 2021) [USA]

Topics: Advising Bank; Assignment; Breach of Contract; Confirming Bank; Declaratory
Relief; Discounting Agreement; General Jurisdiction; Injunction; Judicial Notice;
Personal Jurisdiction; Standing; Statute of Limitations; UCP600; US Rev. UCC
Article 5-111 (Remedies); UCC 5-116(c) (Choice of Law and Forum); Wrongful
Dishonor

Type of Lawsuit: Discounting Bank/Presenting Bank sued Advising Bank/Confirming Bank for
breach of contract and declaratory relief.

Parties: Plaintiff/Discounting Bank/Presenting Bank — Zions Bancorporation, N.A.
(d/b/a California Bank & Trust) (Counsel: Jason H. Tokoro, Kiva G.
Schrager of Miller Barondess LLP)

Defendant/Advising Bank/Confirming Bank — JPMorgan Chase Bank, N.A.
(Counsel: Heather E. Stern of Parker Ibrahim & Berg LLC; David M.
Rabinowitz, Mark N. Parry, Robert B. McFarlane & Michael E. Avidon of
Moses & Singer LLP)

Issuer — Banco Bradesco, S.A.

Seller/Beneficiary — FirmGreen Energy International Holdings, Inc.

Buyer/Applicant — Gas Verde, S.A.

Underlying
Transaction: Purchase of a biogas conditioning unit.

LC: Commercial LC subject to UCP600 for USD 4,867,561.75.

Decision: The United States District Court for the Southern District of California, Battaglia,
J., granted in part and denied in part Advising Bank/Confirming Bank’s motions
to dismiss.

Rationale: Finding specific personal jurisdiction over confirming bank where branch of
confirmer sent and received SWIFT messages to Discounting Bank/Presenting
Bank from forum state; Rev. UCC Article 5 inapplicable where LC subject to
UCP600; declaratory relief request dismissed where duplicative of breach of
contract claim.

Factual Summary:
To secure its purchase of a biogas conditioning unit, Gas Verde, S.A. (Buyer/Applicant), a

Brazilian company, applied for and obtained a UCP600 letter of credit for USD 4,867,561.75 issued by
Banco Bradesco, S.A. (Issuer), a Brazilian bank, in favor of FirmGreen Energy International Holdings,
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Inc. (Seller/Beneficiary), a California company. The conditioning unit was to be shipped from Houston,
Texas to Brazil. Seller/Beneficiary subsequently approached Zions Bancorporation, N.A. (d/b/a California
Bank & Trust), a California bank, (Discounting Bank),1 seeking a financing arrangement regarding the
LC underlying the sales agreement. Discounting Bank informed Seller/Beneficiary that it would consider
such an arrangement if another bank added its confirmation to the LC. Accordingly, Seller/Beneficiary
requested JPMorgan Chase Bank, N.A. (Advising Bank/Confirming Bank)2 to act as advisor and
confirming bank. Advising Bank/Confirming Bank so added its confirmation; importantly, however, it
alleged doing so through an authenticated SWIFT message from its New York office.

Discounting Bank and Seller/Beneficiary entered into a “Letter of Credit Discount Agreement” (Discount
Agreement) and Seller/Beneficiary tendered the relevant drawing documents to Discounting Bank. After
paying Seller/Beneficiary the discounted LC value in exchange for an assigned right to the confirmation
proceeds, Discounting Bank/Presenting Bank3 forwarded the documents to Advising Bank/Confirming
Bank for presentation. Discounting Bank/Presenting Bank alleged receiving a SWIFT message from
Advising Bank/Confirming Bank’s Los Angeles, US office stating that it was “holding the original LC.”
Discounting Bank/Presenting Bank further alleged receiving another message a few days later stating
that Advising Bank/Confirming Bank would honor on the LC maturity date. Discounting Bank/Presenting
Bank further alleged that it corresponded with Advising Bank/Confirming Bank regarding whether the LC
value had been reduced, discrepancies in the documents and extension of the LC maturity date.
Nevertheless, in the meantime, Buyer/Applicant had applied to and obtained an injunction from a Brazilian
court preventing payment under the LC. The basis of the injunction was alleged fraud in the underlying
transaction between Buyer/Applicant and Seller/Beneficiary. When Advising Bank/Confirming Bank
failed to pay Discounting Bank/Presenting Bank on the maturity date, Discounting Bank/Presenting Bank
claimed receiving a SWIFT message from Advising Bank/Confirming Bank’s Los Angeles office
informing it of the Brazilian injunction barring payment. While not mentioned in the opinion, it is worth
noting that Advising Bank/Confirming Bank had a branch in Brazil. Several years later, Discounting
Bank/Presenting Bank discovered that the injunction had been lifted; Advising Bank/Confirming Bank
agreed to pay approximately half of the LC value but “refused to pay the rest on the grounds that it
believed the injunction was still in effect with respect to the remaining half.”

Discounting Bank/Presenting Bank sued Advising Bank/Confirming Bank in California state court for
breach of contract regarding the confirmation proceeds and declaratory relief. Advising Bank/Confirming
Bank successfully removed the action to federal court based on diversity jurisdiction. Advising Bank/
Confirming Bank subsequently motioned to dismiss the action for lack of personal jurisdiction or, in the
alternative, for failure to state a claim. The United States District Court for the Southern District of
California, Battaglia, J., denied the motion in part and granted in part.

Legal Analysis:
1. Judicial Notice. Discounting Bank/Presenting Bank and Advising Bank/Confirming Bank made
several requests for judicial notice to which the Judge turned before dealing with matters regarding the

1. The Opinion refers to Discounting Bank/Presenting Bank as “Plaintiff CB&T”.

2. The Opinion notes that Advising Bank/Confirming Bank is incorporated in Delaware, US and has its
headquarters in Ohio, US.

3. Discounting Bank could also be referred to as Assignee of Confirmation Proceeds.
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motion to dismiss. Advising Bank/Confirming Bank requested notice of a document available on the
SWIFT directory of business identifier codes, specifically “CHASUS33”, the code associated with
SWIFT messages from Advising Bank/Confirming Bank’s New York branch. The Judge granted the
request as the document was publicly available and not subject to dispute. Advising Bank/Confirming
Bank also requested judicial notice of its own, and Discounting Bank/Presenting Bank’s articles of
association, freely retrievable from the US Securities and Exchange Commission (SEC) website. The
request was granted. Advising Bank/Confirming Bank’s final request for notice concerned three
unspecific filings from a Brazilian court (presumably related to the aforementioned injunction). The
request was granted as US federal courts may take notice of “public records of governmental entities”,
including foreign governments. The Judge stressed notice was of fact that the filings were made, not the
truth of the matters asserted in them.

Discounting Bank/Presenting Bank sought judicial notice of a particular website regarding “Locations in
the Americas” of JPMorgan Chase Bank branches. The Judge granted the request as the stated locations
could be readily and accurately determined. The Judge also granted notice of an online article regarding
SWIFT and its global function in international banking; notice was of the existence and content of the
article but not the truth of the assertions made therein. Discounting Bank/Presenting Bank’s final request
regarded online employment history of a former employee of Advising Bank/Confirming Bank (i.e.
LinkedIn and ZoomInfo). The Judge rejected this request as the information offered was not generally
known in the jurisdiction and the accuracy of the sources could be reasonably disputed.

2. General Jurisdiction. Advising Bank/Confirming Bank argued that the court lacked jurisdiction to
hear the dispute brought by Discounting Bank/Presenting Bank. The Judge briefly dealt with the issue of
whether the court could exercise general jurisdiction over Advising Bank/Confirming Bank, that is,
whether the court could hear “any and all claims against [Advising Bank/Confirming Bank] regardless of
whether the claims relate to” the business activity and contacts with the forum state. While Discounting
Bank/Presenting Bank argued that Advising Bank/Confirming Bank’s extensive activities in California
were sufficient to justify general jurisdiction, the Judge declined to rule on the issue and instead turned to
specific personal jurisdiction.

3. Personal Jurisdiction. As a nonresident of the forum state, the inquiry of whether the court could
exercise specific jurisdiction over Advising Bank/Confirming Bank turned on three elements: (1)
purposeful availment of forum state laws; (2) the underlying claims relate to Advising Bank/Confirming
Bank activities in the state; and (3) exercise of jurisdiction would otherwise be reasonable. Advising
Bank/Confirming Bank argued that the case arose from a letter of credit issued by a Brazilian bank at the
request of a Brazilian applicant in favor of a California beneficiary that ultimately went unpaid due to a
Brazilian injunction. Discounting Bank/Presenting Bank countered that Advising Bank/Confirming Bank
availed itself of the forum state through its Los Angeles trade division and the relevant employees and
communications surrounding the confirmation proceeds, Discount Agreement and Brazilian injunction.
Advising Bank/Confirming Bank stressed that its role as confirmer was limited to its New York, Chicago
and Tampa offices; the Judge, however, focused on the various SWIFT messages sent to Discounting
Bank/Presenting Bank from the Los Angeles office justifying a finding that Advising Bank/Confirming
Bank “purposefully availed itself of the privilege of doing business in California.” Advising Bank/
Confirming Bank countered that none of the communications were pleaded in the complaint and argued
further that communications in or with the forum state cannot be a basis for jurisdiction regarding a
confirming bank in an LC dispute. The Judge rejected these arguments, noting that jurisdictional inquires
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may look beyond the facts alleged in the complaint and again stressed that Advising Bank/Confirming
Bank sent messages from within California to Discounting Bank/Presenting Bank, not merely from
outside the forum state.

For the remaining elements necessary to find specific personal jurisdiction, the Judge again pointed to the
SWIFT communications originating from Los Angeles that Discounting Bank/Presenting Bank “relied
on…to its detriment”, i.e. communications regarding the LC proceeds, discrepancies of the presented
documents, amended maturity date and those regarding the injunction. The Judge concluded that these
contacts were sufficient to satisfy the second element for specific jurisdiction. Whether exercising such
jurisdiction would be reasonable, the Judge rejected Advising Bank/Confirming Bank’s arguments that
none of its witnesses were in California nor did any event occur there. The Judge reiterated much of the
aforementioned facts and concluded that as “a multi-national corporation, with a corporate presence in
many states”, Advising Bank/Confirming Bank had not demonstrated how litigating in California would be
overly burdensome and subject it to unreasonable costs.

4. Breach of Contract. Advising Bank/Confirming Bank argued that the lawsuit ought to be dismissed
for failing to state a claim upon which relief could be granted. Discounting Bank/Presenting Bank
sounded its complaint in breach of contract; Advising Bank/Confirming Bank argued that the action is
governed by the New York adopted version of US Revised Uniform Commercial Code (Rev. UCC)
Article 5-111(a) & (c) (Remedies) for wrongful dishonor of a letter of credit. Advising Bank/Confirming
Bank pointed to the specific allegation in the complaint that it had “dishonored” Discounting Bank/
Presenting Bank’s presentation for payment. Additionally, Advising Bank/Confirming Bank argued that
the action should therefore be barred by the statute of limitations provided by Rev. UCC Article 5-115, or,
in the alternative, for lack of standing of Discounting Bank/Presenting Bank to sue under section 5-111.
Discounting Bank/Presenting Bank argued that N.Y. Rev. UCC Article 5 should not apply as the LC was
issued subject to UCP600. With no attention given to Rev. UCC 5-116(c) (Choice of Law and Forum),
the Judge was not “persuaded that the NY UCC applies under these circumstances.” This was due to the
LC being subject to UCP600. The text of the LC stated that it was subject to “ICC Pub. 600” and the
Judge noted that the Discount Agreement between Seller/Beneficiary and Discounting Bank/Presenting
Bank also referenced that the LC was subject to UCP600 practice rules. The Judge also briefly noted
that a breach of contract claim and wrongful dishonor claim were not “mutually exclusive” and cited
authorities in support of the notion that courts “have recognized the similar nature of both claims in letter
of credit disputes.” Moreover, the Judge rejected Advising Bank/Confirming Bank’s argument that a
wrongful dishonor claim and a breach of contract claim are mutually exclusive. “Here Plaintiff
[Discounting Bank/Presenting Bank] is the master of its Complaint and Defendant JPMC [Advising
Bank/Confirming Bank] cites no authority showing that Plaintiff must proceed with either a wrongful
dishonor claim or a breach of contract claim.”

The Judge noted that Advising Bank/Confirming Bank had rested all of its statute of limitation arguments
on N.Y. Rev. UCC Article 5. Having found those statutes inapplicable to the case, the Judge declined to
further address the arguments. As for the issue of standing, Advising Bank/Confirming Bank reaffirmed
its position that Discounting Bank/Presenting Bank lacked standing under UCP600 (similarly to Rev.
UCC Article 5, i.e. Discounting Bank/Presenting Bank was not a “beneficiary, successor or nominated
person”) to sue for wrongful dishonor as it was not a beneficiary under the LC. Advising Bank/
Confirming Bank argued that Discounting Bank/Presenting Bank could not be a beneficiary under the LC
as the UCP bars transfer of an LC to a second beneficiary absent express transferability terms. The
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Judge rejected this argument, pointing to the allegations by Discounting Bank/Presenting Bank that it was
merely an assignee of the confirmed LC proceeds, and not a transferee beneficiary. Advising Bank/
Confirming Bank had made a similar suggestion of assignment in its response to the complaint. Therefore,
the Judge concluded that “the assignment of the LC presents no impediment to standing” and rejected
Advising Bank/Confirming Bank’s motions for dismissal based on failure to state a claim, statute of
limitations or lack of standing.

5. Declaratory Relief. Advising Bank/Confirming Bank’s final argument requested dismissal of
Discounting Bank/Presenting Bank’s request for declaratory relief as “merely duplicative” of the breach
claim. Where a claim sounding in equity may be appropriately dealt with as a matter of law, the equitable
claim may be dismissed as “essentially the same.” On this matter, the Judge accordingly granted Advising
Bank/Confirming Bank’s motion for dismissal without leave to amend.

Comment:
Although at the motion to dismiss stage, the ruling that Rev. UCC Art. 5 was inapplicable because
UCP600 applied is troubling. Where UCP600 is silent or where there is no conflict between UCP600 and
Rev. UCC Art. 5 regarding issues that may arise in an LC dispute (e.g., remedies, fraud and statute of
limitations), local law (here, presumably NY Rev. UCC Art. 5, where the confirmation was undertaken)
and practice should apply unless expressly rejected or modified (subject to 5-103(c), see 5-116(c)). This
decision, however, may very well have been justified under the prior non-uniform NY UCC 5-102(4)
which provided that an LC subject to the UCP would render UCC Art. 5 inapplicable. (See Rev. UCC 5-
116, Official Comment 3).

[MJK]
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3M Co. v. HSBC Bank USA , N.A.
No. 16 Civ. 5984 (PGG), 2018 WL 1989563 (S.D.N.Y. Apr. 25, 2018) [USA]

Topics: Back-to-Back Standbys; Counter Standby; Fraud; Government Beneficiary; Injunction; ISP98
§1.05(c); New York Rev. UCC § 5-109

Note: Posta Telgraf Teskilati Genel Mudurlugu (Principal State Agency/Local Beneficiary), a subdivision
of the Turkish government, engaged Vendeka Bilgi Teknolojileri Ticaret Ltd. (Original Contractor), a
Turkish company, to provide and install electronic components for a toll collection system. Original
Contractor then entered into a service agreement with Federal Signal Technologies Group (Original
Subcontractor) for certain computer software and hardware for the project. Later, 3M Company
(Subcontractor/Standby Applicant) entered into an asset purchase agreement with Original Subcontractor
whereby Original Subcontractor assigned the service agreement to Subcontractor/Standby Applicant.
Subsequently, Principal State Agency/Local Beneficiary replaced Original Contractor with Tetra HGS
Elektronic Sistemleri A.S. (Contractor) who continued to work on the project with Subcontractor/Standby
Applicant.

Pursuant to the assumed service agreement, Subcontractor/Standby Applicant was required to secure its
performance to Original Contractor who in turn was required to do the same for Principal State Agency/
Local Beneficiary. Thus, Subcontractor/Standby Applicant pursued a “three-bank structure” or “back-to-
back letters of credit” and applied for a USD 1,000,000 standby letter of credit (Standby) from HSBC
Bank USA, N.A. (Standby Issuer) in favor of Turkiye Cumhuriyeti Ziraat Bankasi (Standby Beneficiary/
Counter Standby Issuer), a Turkish bank, to induce Standby Beneficiary/Counter Standby Issuer to issue
its letter of credit (Counter Standby) to Aktif Yatirim Bankasi (Counter Standby Beneficiary/Local
Standby Issuer), another Turkish bank, which in turn issued its local guarantee (Local Standby) in favor of
Principal State Agency/Local Beneficiary. The Turkish undertakings were presumably subject to Turkish
law. The Standby was subject to ISP98 and New York law.

The terms of the Counter Standby required that a demand be supported by a written statement by
Counter Standby Beneficiary/Local Standby Issuer certifying that it had received a demand in
accordance with the terms of its own letter of credit (Local Standby) and that the demand was due to a
failure of performance of the Original Subcontrator under the service agreement.

Shortly after the Counter Standby was issued, Standby Beneficiary/Counter Standby Issuer requested an
amendment to the drawing conditions insisting that Counter Standby Beneficiary/Local Standby Issuer
would not issue its letter of credit absent the amendment. Subcontractor/Standby Applicant consented to
the amendment and Standby Issuer amended the Standby conditions to provide that Standby Beneficiary/
Counter Standby Issuer “would be entitled to payment”:

upon receipt by [Standby Issuer] of [Standby Beneficiary/Counter Standby Issuer]’s first written
demand via authenticated SWIFT. Such demand shall be supported by [Standby Beneficiary/
Counter Standby Issuer]’s written statement certifying that [Standby Beneficiary/Counter
Standby Issuer] ha[s] received a demand for payment under [Counter Standby] in accordance
with [Counter Standby’s] terms.

The condition that the demand on the Counter Standby was due to a failure of the Original Subcontrator
under the service agreement was accordingly removed.
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On the expiry date of the Local Standby, Principal State Agency/Local Beneficiary made a full demand.
At this point, Original Contractor had not worked on the project for nine months, but had unsuccessfully
sought return of the undertaking issued on its behalf after it had been removed from the project. The
demand on the Local Standby prompted two further demands: Counter Standby Beneficiary/Local
Standby Issuer made a demand on the Counter Standby, triggering Standby Beneficiary/Counter Standby
Issuer to make a demand on the Standby, stating that it had “received a valid demand for payment for
USD 1,000,000 from [Counter Standby Beneficiary/Local Standby Issuer] under our [Counter Standby] in
accordance with its terms.”

Subcontractor/Standby Applicant sued Standby Issuer to enjoin it from honoring the Standby citing “fraud
in the transaction”. Subcontractor/Standby Applicant argued that Original Contractor had not defaulted on
its obligations to Principal State Agency/Local Beneficiary under the main project and that Subcontractor/
Standby Applicant itself had not defaulted on its obligations under the service agreement with Contractor.
The United States District Court of the Southern District of New York, Gardephe, J., denied
Subcontractor/Standby Applicant’s motion.

The Judge cited case law noting the four factors to be weighed in deciding whether to grant
Subcontractor/Standby Applicant an injunction: (1) the “likelihood of success on the merits or sufficiently
serious questions going to the merits to make them a fair ground for litigation”; (2) “irreparable injury in
the absence of the injunction”; (3) “the balance of hardship between the plaintiff and defendant”; and (4)
that “the court must ensure that the ‘public interest would not be disserved’ by the issuance of a
preliminary injunction.”

The Judge explained that Subcontractor/Standby Applicant sufficiently demonstrated irreparable harm
because it would not likely recover proceeds from Original Contractor as its assets were frozen by
creditors. Moreover, the Judge considered it “unlikely” that Subcontractor/Standby Applicant could
recover from Principal State Agency/Local Beneficiary or Counter Standby Beneficiary/Local Standby
Issuer as both were “instrumentalities of the Turkish state” and any action against them in the U.S. is
“likely barred by the Foreign Sovereign Immunities Act”. The Judge further considered the political
uncertainty following the 2016 attempted coup in Turkey and found that “it is uncertain whether any
judicial remedy would be available to [Subcontractor/Standby Applicant] in Turkey, particularly as against
instrumentalities of the Turkish state.”

The Judge then turned to the issue of “likelihood of success on the merits” regarding an injunction. After
exploring the independence principle of letters of credit, he noted that the Standby was subject to ISP98
and New York law. While ISP98 does not provide for a fraud exception (See ISP98 §1.05), “such an
exception has been codified under the New York Uniform Commercial Code.” Citing the Official
Commentary to the New York Uniform Commercial Code § 5-109(a), the Judge stated that “fraud must
be found either in the documents or must have been committed by the beneficiary on the issuer or
applicant” and the “fraud must be material.”

The Judge concluded that Subcontractor/Standby Applicant had not demonstrated a likelihood of success
on its claim that Standby Beneficiary/Counter Standby Issuer engaged in fraud. The Judge explained that
the amended Standby did not require Standby Beneficiary/Counter Standby Issuer to provide
documentation of Counter Standby Beneficiary/Local Standby Issuer’s demand, as Subcontractor/
Standby Applicant argued. The amended Standby only required a written statement certifying that
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Standby Beneficiary/Counter Standby Issuer had received a complying demand under its own
undertaking. Because Subcontractor/Standby Applicant consented to the amendment of the Standby, the
undertaking was no longer tied to Original Contractor’s performance in terms of the service agreement.
Thus, the Judge thus found that Subcontractor/Standby Applicant had not demonstrated a likelihood of
success on its claim that Standby Beneficiary/Counter Standby Issuer engaged in fraud.

Subcontractor/Standby Applicant, however, also referred to Principal State Agency/Local Beneficiary’s
conduct and argued that where “an intermediary bank beneficiary and an ultimate beneficiary are both
part of the same government”, fraud by the ultimate beneficiary (here, Principal State Agency/Local
Beneficiary) should be imputed to the intermediary bank beneficiary (here, Standby Beneficiary/Counter
Standby Issuer). To investigate the claim that alleged fraud committed by others could be imputed to
Counter Standby Beneficiary/Local Standby Issuer, the Judge referred to the contract between Original
Contractor and Principal State Agency/Local Beneficiary. According to that contract, Original Contractor
was entitled to demand a return of security only when, inter alia, it “obtain[ed] [a] clearance certificate
from [the] Social Security Institution [of Turkey].” No such clearance certificate, nor a suitable “no lien
affidavit” had been obtained. In a letter from Principal State Agency/Local Beneficiary to Original
Contractor it was explained, however, that under Turkish law, Original Contractor needed to obtain a “no
lien affidavit” from the Social Security Institution, otherwise security (here, the Local Standby) would be
drawn down to settle any debts and the remainder of cash, if any, would be returned. Therefore, a
demand on the Local Standby was made because it was to expire and no amendment to extend its validity
period was forthcoming. This could be seen as “a plausible, non-fraudulent explanation”.

Although Subcontractor/Standby Applicant sufficiently showed that there was a risk of irreparable harm
if no injunction were granted, Subcontractor/Standby Applicant failed to show a likelihood of success on
its claim of fraud by Counter Standby Beneficiary/Local Standby Issuer (or on the part of Principal State
Agency/Local Beneficiary that could be imputed to Standby Beneficiary/Counter Standby Issuer). The
motion for a preliminary injunction against Standby Issuer was denied and a temporary restraining order
previously granted against Standby Issuer was vacated.

Comment: The opinion does not indicate the basis on which a temporary restraining order was granted
against Standby Issuer, nor why it continued for 22 months before it was lifted. Also, it should be noted
that for a preliminary injunction under New York UCC Rev. Art. 5-109(b)(4), it is required that the
“applicant is more likely than not to succeed under its claim of forgery or material fraud and the person
demanding honor does not qualify for protection under subsection (a)(1).”

[WMIV/KM]
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---------------------------------------------- 
 
[Start of Request for Opinion] 
 

San José de Costa Rica 
14 June 2021 

 
 
 
Dear Sirs: 
 
TECHNICAL ADVISORS  
ICC Banking Commission 
 
 
On behalf of the National Committee of Costa Rica, we would like to present the situation 
occurring with Bank α, for which we request the Opinion of the ICC Banking Commission in the 
following terms: 
 
1. Facts.  
 
1.1. Bank α issued a counter-guarantee in favor of Bank β as a standby letter of credit. 

It is subject to the International Standby Practices (ISP 98), publication 590, of 
March 31, 2010. 

 
1.2. The following are the parties of the counter-guarantee standby letter of credit:   
 

• Applicant: Company δ. 
• Beneficiary: Bank β 
• Issuing Bank: Bank α 
• Purpose: issuing a performance and immediate execution bond. 
• Original Time of Expiration: April 5th, 2011. So far is renewed until July 27,2021. 
• Amount of the counter-guarantee: USD 3,308,379.18 

 
1.3. Purpose of the Guarantee. 
 

The applicant, Company δ, signed a contract with Company Ω to build a Two-way Road, 
for which they were requested a performance and immediate execution bond issued 
locally by Bank β. They were provided support with a counter-guarantee from Bank α. 
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1.4. Expiry Date. 

The Counter-guarantee was originally issued with automatic renewals in favor of Bank β 
unless said bank notified, at least one month before the expiration date, that the renewal 
would not be necessary. 

However, on April 5th of 2010 this condition was deleted and since then, the counter-
guarantee has been renewed from time to time and is currently valid until July 27th 2021. 

1.5. Terms to execute the counter-guarantee standby letter of credit: 

The following was established in the counter-guarantee issued by Bank α: 

“FUNDS UNDER THIS LETTER OF CREDIT ARE AVAILABLE TO YOU UPON YOUR 
SENDING AN AUTHENTICATED SWIFT MESSAGE DRAWING TO US MENTIONING 
THEREIN OUR STANDBY LETTER OF CREDIT NUMBER AND STATING THAT THE 
BENEFICIARY HAS DEMANDED PAYMENT UNDER YOUR LOCAL GUARANTEE AND 
THAT YOU ARE REQUIRED TO (OR ALREADY HAVE) EFFECTED SUCH PAYMENT.” 

1.6. Current problem. 

1.6.1. On December 18, 2020, Bank β received instructions from Company Ω to renew or 
execute the local performance bond, in light of which the mentioned bank, on 
December 21, 2020 sent a SWIFT message to Bank α in order to renew the counter-
guarantee, and noting that in the event of such renewal not being accepted that 
message would be considered as a demand for payment. 

1.6.2. On December 24, 2020, Bank α received a SWIFT message from Bank β indicating 
that they had received a “PRECAUTIONARY MEASURE ORDERING NOT TO 
RENEW OR EXECUTE THE LOCAL GUARANTEE” 

1.6.3. Bank α was informed on December 24, 2020 by the Applicant, Company δ, that it had 
begun contentious litigation on November 2, 2020 against Company Ω with respect to 
contract of the Two-way Road. 

1.6.4. On December 30, 2020, Bank α received a SWIFT message from Bank β once again 
requesting the renewal of the counter-guarantee. Otherwise, it indicated that the 
Beneficiary, would make the counter-guarantee enforceable because the Beneficiary, 
Company Ω, had indicated it would proceed to execute the counter-guarantee if it was 
not renewed. 

1.6.5. In light of the above, Bank α answered on January 15, 2021 through a SWIFT message 
that the instructions between December 24 and 30 were contradictory and, therefore, 
they considered that the claim was confusing.  

1.6.6. Bank α renewed the counter-guarantee with Bank β until April 27, 2021, but without 
conveying the instructions to renew the local guarantee before Company Ω.  
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1.6.7. On February 2, 2021, Bank α received a new SWIFT message from Bank β requesting 
the renewal or payment of the standby letter of credit.  

1.6.8. Bank α was informed on February 8, 2021 by the Applicant, Company δ, that a local 
Court of Justice had, since December 11, 2020, issued a precautionary measure 
against Bank β with the “PROHIBITORY INJUNCTION AND INHIBITION OF 
EXECUTING the Guarantee Bond FOR ANY REASON” 

1.6.9. On February 11, 2021, Bank α sent a SWIFT message indicating it would not pay the 
counter-guarantee because the instructions of the Court of Justice were in effect. They 
issued a precautionary measure against Bank β with the “PROHIBITORY 
INJUNCTION AND INHIBITION OF EXECUTING the Guarantee Bond FOR ANY 
REASON, IN COMPLIANCE WITH CONTRACT.” Therefore, Bank β cannot renew 
or execute the Local Guarantee which is the purpose of the counter-guarantee standby 
letter of credit. 

1.6.10. The prohibitory injunction under the national law means the performance bond is 
aimed at keeping a certain reality from changing for the sentence or final ruling to be 
effective. It must also be considered that this precautionary measure cannot cause 
more damage than that which it is intended to prevent. 

1.6.11. On February 22, 2021, Bank α received a SWIFT message from Bank β. They 
requested payment according to the SWIFT message received by Bank α on February 
2, or extend the validity of both the standby and the local guarantee as indicated in the 
message received on 21 December.  

1.6.12. On March 2, 2021, Bank α received a SWIFT message from Bank β where they 
requested immediate payment of the standby letter of credit. 

1.6.13. On March 3, 2021, Bank α answered the Swift message indicating that Bank β, cannot 
renew or execute the local guarantee because have to fulfill with the precautionary 
measure order. Besides, Bank α have been acting timely in the whole claims.  

1.6.14. Finally, on April 16, 2021, Bank β stopped collecting the counter-guarantee, but 
insisted on extending it until July 27, 2021. 

1.6.15. On April 23th 2021, Bank α answered the SWIFT messages from Bank β, indicating 
the renewal of the counter-guarantee until July 27, 2021. 

1.7. Query 

Based on the presented facts, we would like to ask the ICC Banking Commission if not paying a 
counter-guarantee is valid when it is subject to a precautionary measure in local regulations to 
immediately suspend its renewal or execution by a Court of Justice that, in addition, notified the 
Local Bank (Bank β.), issuer of the local guarantee (performance and immediate execution bond). 
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We strongly believe that banks issuing letters of credit should observe court orders or any other 
government-ordered measure prohibiting payment under a LC, but only if the prohibition on 
payment by the LC is clear.  

In this matter it is our view that the independence principle in LCs may be breached by illegality 
in the underlying contract as the illegality extends to the letter of credit.1 There are case-law 
precedents which have recognized that, if the underlying contract is illegal or unlawful, and if the 
LC is being used as a mean of paying sums due under that underlying relationship, provided that 
all this is clearly established, the bank must be prevented from making the payment.2  

It has also been pointed out that, in the same way that a beneficiary would not be entitled to 
benefit from his own fraud as a matter of public policy, he must not be allowed to “enforce part of 
an underlying transaction that would have been unenforceable on the grounds of illegality, if no 
letter of credit had been involved” regardless of the severity of the illegality.3  

According to the above it is important to mention that collecting a local counter-guarantee against 
a judicial order is an alleged illegal collection of a contractual guarantee (as indicated in the 
paragraph 1.6.10). Therefore, Bank α cannot endorse a failure to comply with a judicial order, and 
much less the actions of the local bank, Bank β, committing a presumed illegal activity. 

Finally, we would like to ask to the ICC Banking Commission if it is possible to avoid the payment 
of a counter-guarantee standby letter of credit, when an illegality act happens as have been 
indicated in the present case. 

[End of Request for Opinion] 

---------------------------------------------- 

IIBLP Response to the National Committee of Costa Rica’s Request: 

This is the response of the Institute of International Banking Law & Practice, Inc. (“IIBLP”) to the 
above 14 June 2021 query (“the query”).   

The query asks whether an outstanding court order may excuse the issuer of a counter standby 
subject to ISP98 Rules from performing its obligations under the standby’s stated and 
incorporated ISP98 terms and conditions. 

ISP98 does not provide answers to this query. ISP98 Rule 1.02(a) provides that ISP98 Rules 
supplement applicable law to the extent not prohibited by that law, and Rule 1.05(c) states that 
the Rules do not define or otherwise provide for “defenses to honour based on fraud, abuse, or 
similar matters” and leaves such matters “to applicable law.”  

1 Mahonia Ltd v. West LB AG (No 2) [2004] 
2 Group Josi Re v. Walbrook Insurance Co Ltd [1996] 
3 Mahonia Ltd. v. JP Morgan Chase Bank, [2003]  
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THE OFFICIAL COMMENTARY ON THE INTERNATIONAL STANDBY PRACTICES4 includes in the official 
comments on Rule 1.05(c) the following general comment regarding “Fraud, Abuse, or Similar 
Matters”: “Generally. The presence and consequences of fraud, abuse, illegality, or similar 
matters are left to applicable law such as Rev. UCC Art. 5 Section 5-109 or the UN Convention 
Art. 19 as indicated by Subrule (c) of this Rule.”   

Other similar matters left to applicable law include issuer action or inaction compelled by a judicial 
order or government regulation applicable to the issuer. The ISP98 Form 1 Model Standby 
(published in 2012 and available at the IIBLP website5) addresses this topic at endnote 19 
(Incorporation of ISP98; law, court; arbitration, and sanctions6). Where the issuer’s excuse is 
based on a judicial order, determining the validity of the excuse may require, for example, 
consideration of the procedural and substantive laws applied by the court hearing the applicant’s 
claim for relief from an allegedly fraudulent demand and also of the laws applied by a different 
court hearing the beneficiary’s wrongful dishonor claim and defense against recognition of a 
foreign court order.  

Disclaimer: This response is given for educational purposes and is not to be construed as 
providing legal, accounting or other professional advice. Individuals relying on this response 
should consult with their own lawyers and advisers in the drafting or use of a standby letter of 
credit. ISP98 educational and training materials are available from IIBLP at www.iiblp.org 

Best Regards, 

Michael P. Byrne 
CEO 
Institute of International Banking Law & Practice 

4 THE OFFICIAL COMMENTARY ON THE INTERNATIONAL STANDBY PRACTICES, Professor James E. Byrne (James G. Barnes, 
editor), Institute of International Banking Law & Practice, Inc. (1999) (353 pages). 
5 www.iiblp.org/isp-forms/ 
6 www.iiblp.org/sanctions-clause/ 




