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TITLE 2. TRIAL, JUDGMENT, & APPEAL

SUBTITLE B. TRIAL MATTERS

CHAPTER 27. ACTIONS INVOLVING 
THE EXERCISE OF CERTAIN 
CONSTITUTIONAL RIGHTS1

1. Editor’s note: Ch. 27 is most commonly referred to as the Texas
Citizens Participation Act, also known as the TCPA. See Act of May
18, 2011, 82nd Leg., R.S., ch. 341, § 1, 2011 Tex. Gen. Laws 961
(stating that “Act may be cited as the Citizens Participation Act.”).

BILL ANALYSIS

“Certain statutory provisions [within the
TCPA] lend themselves to unexpected applications
because they are overly broad or unclear. [The 2019
amendments made by] H.B. 2730 seek to remedy
this issue by clarifying the scope and applicability of
those provisions.” Senate Research Ctr., Bill
Analysis, Tex. H.B. 2730, 86th Leg., R.S. (2019).

CASE ANNOTATIONS

Overview

“Reviewing a TCPA motion to dismiss requires
a three-step analysis. As a threshold matter, the
moving party must show … that the TCPA
properly applies to the legal action against it. If the
moving party meets that burden, the nonmoving
party must establish by clear and specific evidence a
prima facie case for each essential element of its
claim. If the nonmoving party satisfies that
requirement, the burden finally shifts back to the
moving party to prove … any valid defenses….”
Youngkin v. Hines, 546 S.W.3d 675, 679-80 (Tex.
2018); see Brenner v. Centurion Logistics LLC, No.
05-20-00308-CV (Tex. App.—Dallas Dec. 14,
2020, no pet. h.) (mem. op.).

“We must decide whether a TCPA motion is a
proper vehicle to present jurisdictional arguments
and whether we are constrained to analyze them
within the TCPA’s framework. … Because the
TCPA focuses on the merits, and jurisdictional
challenges do not, and because the form by which
standing is raised typically is unimportant, we
construe the part of [D’] motions to dismiss
presenting standing and mootness arguments as
though they were raised in a dilatory plea, like a plea

to the jurisdiction. … Thus, we conclude that the
TCPA burden-shifting procedure is not a proper
framework to analyze [Ds’] standing and mootness
arguments, and we are not constrained to analyze
those arguments under the TCPA rubric even
though [Ds] brought them to the court’s attention in
the context of such a motion.” Buzbee v. Clear
Channel Outdoor, LLC, No. 14-19-00512-CV
(Tex.App.—Houston [14th Dist.] Nov. 17, 2020, no
pet. h.) (not yet reported).

CPRC §27.001. DEFINITIONS

27.001In this chapter:

(1) “Communication” includes the making or
submitting of a statement or document in any form
or medium, including oral, visual, written, audiovi-
sual, or electronic.

(2) “Exercise of the right of association” means
to join together to collectively express, promote,
pursue, or defend common interests relating to a
governmental proceeding or a matter of public con-
cern.

(3) “Exercise of the right of free speech” means
a communication made in connection with a matter
of public concern.

(4) “Exercise of the right to petition” means
any of the following:

(A) a communication in or pertaining to:

(i) a judicial proceeding;

(ii) an official proceeding, other than a
judicial proceeding, to administer the law;

(iii) an executive or other proceeding
before a department of the state or federal govern-
ment or a subdivision of the state or federal govern-
ment;

(iv) a legislative proceeding, including a
proceeding of a legislative committee;

(v) a proceeding before an entity that
requires by rule that public notice be given before
proceedings of that entity;

(vi) a proceeding in or before a manag-
ing board of an educational or eleemosynary institu-
tion supported directly or indirectly from public
revenue;

(vii)a proceeding of the governing body
of any political subdivision of this state;
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(viii) a report of or debate and state-
ments made in a proceeding described by Subpara-
graph (iii), (iv), (v), (vi), or (vii); or

(ix) a public meeting dealing with a
public purpose, including statements and discus-
sions at the meeting or other matters of public con-
cern occurring at the meeting;

(B) a communication in connection with an
issue under consideration or review by a legislative,
executive, judicial, or other governmental body or in
another governmental or official proceeding;

(C) a communication that is reasonably
likely to encourage consideration or review of an is-
sue by a legislative, executive, judicial, or other gov-
ernmental body or in another governmental or offi-
cial proceeding;

(D) a communication reasonably likely to
enlist public participation in an effort to effect con-
sideration of an issue by a legislative, executive, judi-
cial, or other governmental body or in another gov-
ernmental or official proceeding; and

(E) any other communication that falls
within the protection of the right to petition govern-
ment under the Constitution of the United States or
the constitution of this state.

(5) “Governmental proceeding” means a pro-
ceeding, other than a judicial proceeding, by an offi-
cer, official, or body of this state or a political subdi-
vision of this state, including a board or commission,
or by an officer, official, or body of the federal gov-
ernment.

(6) “Legal action” means a lawsuit, cause of ac-
tion, petition, complaint, cross-claim, or counter-
claim or any other judicial pleading or filing that re-
quests legal, declaratory, or equitable relief. The
term does not include:

(A) a procedural action taken or motion
made in an action that does not amend or add a claim
for legal, equitable, or declaratory relief;

(B) alternative dispute resolution proceed-
ings; or

(C) post-judgment enforcement actions.

(7) “Matter of public concern” means a state-
ment or activity regarding:

(A) a public official, public figure, or other
person who has drawn substantial public attention

due to the person’s official acts, fame, notoriety, or
celebrity;

(B) a matter of political, social, or other in-
terest to the community; or

(C) a subject of concern to the public.

(8) “Official proceeding” means any type of ad-
ministrative, executive, legislative, or judicial pro-
ceeding that may be conducted before a public ser-
vant.

(9) “Public servant” means a person elected,
selected, appointed, employed, or otherwise desig-
nated as one of the following, even if the person has
not yet qualified for office or assumed the person’s
duties:

(A) an officer, employee, or agent of govern-
ment;

(B) a juror;

(C) an arbitrator, referee, or other person
who is authorized by law or private written agree-
ment to hear or determine a cause or controversy;

(D) an attorney or notary public when par-
ticipating in the performance of a governmental
function; or

(E) a person who is performing a govern-
mental function under a claim of right but is not le-
gally qualified to do so.
Amended: Acts 2019, 86th Leg., R.S., ch. 378, §1, eff. Sept. 1,
2019. Enacted: Acts 2011, 82nd Leg., R.S., ch. 341, §2, eff. June 17,
2011.

CASE ANNOTATIONS

Communication

“‘Submitting’ a document necessarily requires
disclosing or making the document available to an-
other person. … The act of e-mailing a document to
oneself or saving a document onto a separate drive or
data-storage website under the same person’s con-
trol, without more, does not ‘submit’ a document.”
Goldberg v. EMR (USA Holdings) Inc., 594 S.W.3d
818, 829 (Tex.App.—Dallas 2020, pet. denied) (op.
on reh’g).

“[T]he TCPA … does not include the withhold-
ing of a statement or document as a ‘communica-
tion.’ … [C]onstruing the definition of ‘communica-
tions’ to include non-communications would lead to
an absurd result as nothing would be outside the
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scope of the TCPA.” Krasnicki v. Tactical Entm’t,
LLC, 583 S.W.3d 279, 284 (Tex. App.—Dallas 2019,
pet. denied).

Exercise of the right of free speech
“Almost every imaginable form of communica-

tion, in any medium, is covered [under CPRC
§27.001(3)].” Adams v. Starside Custom Builders,
LLC, 547 S.W.3d 890, 894 (Tex. 2018).

“[Under CPRC §27.001(3),] the TCPA does not
require that the statements specifically ‘mention’
[the specific matter of public concern], nor does it
require more than a ‘tangential relationship’ to the
same; rather, TCPA applicability requires only that
the defendant’s statements are ‘in connection with’
[a matter of public concern].” Exxonmobil Pipeline
Co. v. Coleman, 512 S.W.3d 895, 900 (Tex. 2017)
(per curiam). 

Exercise of the right to petition – consideration 
or review of issue 

“In this case, the emails [P] alleges to be defama-
tory were communications expressing concern about
whether [P] was applying septage to its property in
compliance with [Texas Commission on Environ-
mental Quality] requirements. Because the commu-
nications … were sent in an effort to encourage
TCEQ’s review of whether [P] was in violation of its
permit, the [Ds] met their burden to show [P’s]
claim was based on … or was in response to the [Ds’]
exercise of … the right to petition.” Comal AG Op-
erations, LLC v. Kelley, No. 04-17-00692-CV
(Tex.App.—San Antonio Feb. 14, 2018, pet. denied)
(mem. op.); e.g., Tervita, LLC v. Sutterfield, 482
S.W.3d 280, 284 (Tex.App.—Dallas 2019, pet. de-
nied) (communications were in relation to contested
case under review by Texas Department of Insur-
ance, Division of Worker’s Compensation); Schim-
mel v. McGregor, 438 S.W.3d 847, 858 (Tex.App.—
Houston [1st Dist.] 2014, pet. denied) (all relevant
statements were in relation to dispute, which was
under review by city of Galveston and Texas Depart-
ment of Public Safety).

“The trial court denied [D’s] motion to dismiss
under the [TCPA] on the basis that his letter was ‘a
demand for action; not mere words evidencing a
right to complain.’ In doing so, the trial court erred.
[D] exercised his right to write the County under
[Tex. Gov’t Code] §411.209, which implicitly con-
templates that citizens may request that political

subdivisions ‘cure the violation’ about which the cit-
izens complain. The constitutional right to petition
likewise guarantees the right to seek ‘redress of
grievances.’ Thus, there is no basis in law for any dis-
tinction between petitions that merely complain and
those that demand action; the right to petition, and
the [TCPA’s] protection of that right, applies regard-
less of whether the petition contains an explicit de-
mand that the government act on it.” Holcomb v.
Waller Cnty., 546 S.W.3d 833, 839-40 (Tex.App.—
Houston [1st Dist.] 2018, pet. denied).

Exercise of the right to petition – judicial 
proceeding 

“[A] ‘judicial proceeding,’ as used in the TCPA,
is an ‘actual, pending, judicial proceeding’ and does
not include anticipated or potential judicial proceed-
ings.” Rossa v. Mahaffey, 594 S.W.3d 618, 626
(Tex.App.—Eastland 2019, no pet.); e.g., Long Can-
yon Phase II and III Homeowners Ass’n, Inc. v.
Cashion, 517 S.W.3d 212, 220 (Tex.App.—Austin
2017, no pet.) (movant’s presuit demand letter did
not pertain to judicial proceeding); Levatino v. Ap-
ple Tree Café Touring, Inc., 486 S.W.3d 724, 728-29
(Tex.App.—Dallas 2016, pet. denied) (prelitigation
demand letters were not communications pertaining
to judicial proceeding). But see Quintanilla v. West,
534 S.W.3d 34, 46 (Tex.App.—San Antonio 2017)
(prelitigation Financing Statements were filed by
movant after receiving demand letters but before lit-
igation was pending; Financing Statements “per-
tained to” impending judicial proceeding), rev’d on
other grounds 573 S.W.3d 237 (Tex. 2019).

“[Ds] argue that their deposition testimony in
this litigation constitutes their ‘exercise of the
TCPA-protected right to petition’ because it is a
communication ‘in or pertaining to a judicial pro-
ceeding.’ [p. 716] [T]o construe the ‘right to peti-
tion’ to include responses to discovery requests or
deposition questions ‘supposes that a motion to dis-
miss could be filed at almost any point,’ and would
be contrary to ‘the purpose of the TCPA’ to ‘en-
sur[e] that courts will dismiss SLAPP suits quickly
and without the need for prolonged and costly pro-
ceedings.’” Pinghua Lei v. Natural Polymer Int’l
Corp., 578 S.W.3d 706, 715 (Tex.App.—Dallas 2019,
no pet.).

“A ‘judicial proceeding’ is ‘any proceeding initi-
ated to procure an order or decree, whether in law or
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in equity.’” Dyer v. Medoc Health Serv., LLC, 573
S.W.3d 418, 429 (Tex.App.—Dallas 2019, pet. de-
nied).

Exercise of the right to petition – Constitution 
“[The presuit demand letter] is an exercise of

[D’s] right to petition under the TCPA because it
falls under subsection (E) of the TCPA’s definition
of the ‘exercise of the right to petition,’…. Subsec-
tion (E) reflects legislative intent that the definition
be consistent with and incorporate the nature and
scope of the ‘right to petition’ that had been estab-
lished in constitutional jurisprudence. The estab-
lished understanding under First Amendment juris-
prudence … was that presuit demand letters
generally fall within the ‘right to petition,’ although
there is a federal circuit court case holding otherwise
in the view that the petition right embraces only
communications made to or toward government and
not those between private parties. While the major-
ity rule indeed appears to be founded on a policy-
laden notion of courts providing ‘breathing space’
for the underlying right as opposed to specific sup-
port in constitutional text, we must presume that the
Legislature intended this view of the protection’s
scope to control nonetheless.” Long Canyon Phase
II and III Homeowners Ass’n, Inc. v. Cashion, 517
S.W.3d 212, 220-21 (Tex.App.—Austin 2017, no
pet.).

Governmental proceeding
“[D’s] contested case hearing before the [Texas

Department of Insurance, Division of Worker’s
Compensation TCI-WC] was [a governmental pro-
ceeding under CPRC §27.001(5)].” Tervita, LLC v.
Sutterfield, 482 S.W.3d 280, 284 (Tex.App.—Dal-
las 2019, pet. denied).

Legal action
“Because a removal petition seeks legal relief in

the form of a statutory remedy, the pleading is a ‘le-
gal action’ under the TCPA.” State ex rel Best v.
Harper, 562 S.W.3d 1, 9 (Tex. 2018).

“In 2019, the legislature amended the definition
of ‘legal action’ in the TCPA. … The [amended stat-
ute’s] explicit exclusion of procedural actions and
motions that do not amend or add a claim was con-
sistent with existing case law that a ‘legal action’
only encompassed a procedural vehicle for the vindi-
cation of a substantive legal claim. In the motion to
compel, [P] did not amend or add a claim for legal,

equitable, or declaratory relief. Rather, she sought
the temporary removal of the video from You-
Tube…. Therefore, [P’s] motion to compel was not
a ‘legal action’ as defined in the 2019 amendments to
the TCPA.” Ruff v. Ruff, No. 11-20-00122-CV (Tex.
App.—Eastland Feb. 4, 2021, no pet. h.) (mem. op.).

“[P’s] defamation claim is a ‘legal action.’ But
each fact-based theory of recovery is not a separate
legal action. [p. 14] Splitting a single cause of action
into multiple ‘legal actions’ based on varying factual
theories or remedies sought inappropriately burdens
[P] beyond what the TCPA’s language supports.
[Ds’] argument to cast each request for costs and
fees as a separate legal action fails for like reasons.”
Thang Bui v. Dangelas, No. 01-18-01146-CV
(Tex.App.—Houston [1st Dist.] Oct. 15, 2019, pet.
denied) (mem. op.).

“[A] TCPA motion to dismiss [itself ] is not in-
cluded as a ‘legal action’ under [CPRC §27.001(6)]
because it is not a procedural vehicle for the vindica-
tion of a legal claim like a ‘lawsuit,’ ‘cause of action,’
‘petition,’ ‘complaint,’ ‘cross-claim,’ or ‘counter-
claim.’ In reaching this holding, we share the same
concerns expressed in Paulsen [v. Yarrell]—that
permitting a TCPA countermotion to dismiss would
spawn the ‘proliferation of piecemeal or seriatim
motions to dismiss.’” Deepwell Energy Servs., LLC
v. Aveda Transp. & Energy Servs., 574 S.W.3d 925,
929 (Tex.App.—Eastland 2019, pet. denied); see
Verde Energy Sols. LLC v. SGET Duval Oil I LLC,
No. 13-19-00163-CV (Tex. App.—Corpus Christi
Nov. 12, 2020, no pet. h.) (mem. op.); Roach v. In-
gram, 557 S.W.3d 203, 218 (Tex.App.—Houston
[14th Dist.] 2018, pet. denied); Paulsen v. Yarrell,
537 S.W.3d 224, 233–34 (Tex.App.—Houston [1st
Dist.] 2017, pet. denied).

“The TCPA provides for dismissal of actions, not
remedies. Because when a legal action is dismissed
pursuant to the TCPA, all remedies available under
that legal theory disappear with the dismissal of the
action itself, a [TCPA] challenge to a request for in-
junctive relief should be directed at the underlying
legal action, not at the requested remedy.” Van Der
Linden v. Khan, 535 S.W.3d 179, 203 (Tex. App.—
Fort Worth 2017, pet. denied); see Thang Bui v.
Dangelas, No. 01-18-01146-CV (Tex.App.—Hous-
ton [1st Dist.] Oct. 15, 2019, pet. denied) (mem. op.).
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Matter of public concern

“We have previously held that private communi-
cations are sometimes covered by the TCPA. These
prior cases involved environmental, health, or safety
concerns that had public relevance beyond the pecu-
niary interests of the private parties involved.
[p. 137] The [counter defendant] argues the counter-
claims implicate economic well-being under
[§27.001(7)] because the claims affect the economic
interest of the parties and others with an interest in
the [oil] well. But … not every communication re-
lated somehow to one of the broad categories set out
in §27.001(7) always regards a matter of public con-
cern. A private contract dispute affecting only the
fortunes of the private parties involved is simply not
a ‘matter of public concern’ under any tenable un-
derstanding of those words.” Creative Oil & Gas,
LLC v. Lona Hills Ranch, LLC, 591 S.W.3d 127, 136
(Tex. 2019) (pre-2019 legislation); see, e.g., Exxon-
Mobil Pipeline Co., 512 S.W.3d 895, 898, 901 (Tex.
2015) (private statements by movants concerning
P’s alleged failure to gauge a storage tank related to
matter of public concern due to ‘serious safety and
environmental risks’); Lippincott v. Whisenhunt,
462 S.W.3d 507, 509-10 (Tex. 2015) (per curiam) (al-
leged improper provision of medical services by a
health care professional are matters of public con-
cern); see Morris v. Daniel, No. 01-20-00148-CV
(Tex. App.—Houston [1st Dist.] Dec. 3, 2020, no
pet.) (not yet reported; “Private disputes, whether
sounding in contract or in tort, that merely affect the
fortunes of the litigants are not matters of public
concern.”).

“[D’s] communications were in connection with
a subject of public concern because they were about
[P’s] alleged failure to present [safety] badges under
a policy implemented for safety and national security
to reduce the risk of ‘terrorist attack on railroad car-
riers.’ Communications about compliance with
safety and security standards governed by state and
federal laws are matters of public concern. Because it
has been long held that railroads are matters of pub-
lic concern and because railroad carriers … are
quasi-public entities engaged in the performance of
public duties have enacted policies in compliance
with state and federal laws to protect the public
against risks of potential terrorist attacks, [D’s] com-
munications were made in connection with a matter
of public concern.” Choctaw Constr. Servs. LLC v.

Rail-Life R.R. Servs., LLC, No. 01-20-00216-CV
(Tex. App.—Houston [1st Dist.] Dec. 29, 2020, no
pet. h.) (not yet reported).

“[D] contends that the TCPA applies to [P’s]
claims against her because [D’s] statements con-
cerned a service in the marketplace. Although the
legislature’s 2019 amendments to the [TCPA] spe-
cifically removed issues related to ‘a good, product,
or service in the market place’ from the definition of
‘matter of public concern,’ [D] nevertheless asserts
‘there is no indication of Legislative intent to narrow
the TCPA’s scope to exclude discussion pertaining
to services in the marketplace.’ Given the legisla-
ture’s express decision to remove the language, we
disagree. But even if we agreed broadly with [D] that
an issue related to service in the market place could
still be a matter of public concern under the 2019
amendments to the [TCPA], in order to find such,
the movant would still need to show that the issue re-
lated to the service in the marketplace was a matter
of public concern under the [TCPA’s] current defini-
tion.” Vaughn-Riley v. Patterson, No. 05-20-00236-
CV (Tex. App.—Dallas Dec. 2, 2020, no pet.) (not
yet reported).

“We hold that a statement accusing someone of
‘abusing and/or killing his cherished horses, cattle
and dogs’ … is a communication ‘made in connec-
tion with a matter of public concern.’ The public
concern for the humane treatment of animals is man-
ifested in many ways. For example, the legislature
has expressed that concern by enacting statutes
criminalizing cruelty to animals. Further, several
well-known charitable organizations … exist to pro-
tect animal safety, health, and welfare. It is well
known that many municipalities spend public funds
on animal welfare in the form of animal shelters.”
Duncan v. Acius Grp., No. 05-18-01432-CV (Tex.
App.—Dallas Sept. 13, 2019, no pet.) (mem. op.).

“We agree with [D] that its reporting on [P’s] his-
torical conflict with [the murdered Assistant Chief
Deputy Constable] involved a matter of public con-
cern and, thus, is speech protected by the TCPA.
‘Speech deals with matters of public concern when
it can be fairly considered as relating to any matter of
political, social, or other concern to the community
or when it is a subject of legitimate news interest;
that is, a subject of general interest and of value and
concern to the public.’ The courts routinely hold
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that ‘matters related to the reporting of crimes and
related proceedings are matters of public concern.’
So too are the activities of government officials and
law enforcement personnel.” Baumgart v. Archer,
581 S.W.3d 819, 826 (Tex.App.—Houston [1st Dist.]
2019, pet. denied).
27.001

CPRC §27.002. PURPOSE

27.002The purpose of this chapter is to encourage and
safeguard the constitutional rights of persons to pe-
tition, speak freely, associate freely, and otherwise
participate in government to the maximum extent
permitted by law and, at the same time, protect the
rights of a person to file meritorious lawsuits for de-
monstrable injury.
Enacted: Acts 2011, 82nd Leg., R.S., ch. 341, §2, eff. June 17, 2011.

CASE ANNOTATIONS

“The Texas Citizens Participation Act (TCPA)
protects citizens who petition or speak on matters of
public concern from retaliatory lawsuits that seek to
intimidate or silence them. [p. 589] The TCPA’s
purpose is to identify and summarily dispose of law-
suits designed only to chill First Amendment rights,
not to dismiss meritorious lawsuits.” In re Lipsky,
460 S.W.3d 579, 584 (Tex. 2015).

CPRC §27.003. MOTION TO DISMISS

27.003(a) If a legal action is based on or is in response
to a party’s exercise of the right of free speech, right
to petition, or right of association or arises from any
act of that party in furtherance of the party’s com-
munication or conduct described by Section
27.010(b), that party may file a motion to dismiss the
legal action. A party under this section does not in-
clude a government entity, agency, or an official or
employee acting in an official capacity.

(b) A motion to dismiss a legal action under this
section must be filed not later than the 60th day after
the date of service of the legal action. The parties,
upon mutual agreement, may extend the time to file
a motion under this section or the court may extend
the time to file a motion under this section on a
showing of good cause.

(c) Except as provided by Section 27.006(b), on
the filing of a motion under this section, all discovery
in the legal action is suspended until the court has
ruled on the motion to dismiss.

(d) The moving party shall provide written no-
tice of the date and time of the hearing under Section
27.004 not later than 21 days before the date of the
hearing unless otherwise provided by agreement of
the parties or an order of the court.

(e) A party responding to the motion to dismiss
shall file the response, if any, not later than seven
days before the date of the hearing on the motion to
dismiss unless otherwise provided by an agreement
of the parties or an order of the court.
Amended: Acts 2019, 86th Leg., R.S., ch. 378, §2, eff. Sept. 1,
2019. Enacted: Acts 2011, 82nd Leg., R.S., ch. 341, §2, eff. June 17,
2011.

Statutory definitions: 
Communication ............................................§27.001(1)
Exercise of the right of association................§27.001(2)
Exercise of the right of free speech ...............§27.001(3)
Exercise of the right to petition.....................§27.001(4)
Legal action...................................................§27.001(6)

CASE ANNOTATIONS

Deadline to file

“A defendant who fails to timely file a TCPA mo-
tion to dismiss forfeits the protections of the stat-
ute.” ETC Texas Pipeline, Ltd. v. Addison Explora-
tion & Dev., LLC, 582 S.W.3d 823, 833 (Tex.App.—
Eastland 2019, pet. denied); see Romero v. D.R.
Kidd Co., No. 14-18-00057-CV (Tex.App.—Hous-
ton [14th Dist.] July 9, 2019, no pet.) (mem. op.)
(court does not have to consider TCPA motion that
is filed after deadline has passed); see, e.g., Shiftlet v.
Port Arthur Patrolmen’s Hunting Club, No. 09-19-
00012-CV (Tex.App.—Beaumont Aug. 29, 2019, no
pet.) (mem. op.) (court allowed TCPA motion filed
61 days after service date to be denied by operation of
law because motion was filed late).

“Interpreting §27.003(b) to allow a defendant
[who was not served] who has appeared but has not
filed an answer to wait until he has answered to file
his motion to dismiss would … run counter to the
TCPA’s purpose of dismissing qualifying claims
early in the suit. We conclude that [Ds’] 60-day win-
dow in which to file their TCPA motion began to run
when they made their general appearances, and their
deadline to file the motion expired 60 days later.”
Skidmore v. Gremillion & Co. Fine Art, Inc., No.
01-18-00829-CV (Tex.App.—Houston [1st Dist.]
Mar. 12, 2019, pet. dism’d) (mem. op.); see, e.g., Jor-
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dan v. Hall, 510 S.W.3d 194, 198 (Tex. App.—Hous-
ton [1st Dist.] 2016, no pet.) (D’s 60-day window in
which to file his TCPA motion began to run on date
he voluntarily appeared by filing answer); Bacha-
rach v. Garcia, 485 S.W.3d 602, 601 (Tex.App.—
Houston [14th Dist.] 2016, no pet.) (TCPA motion
was denied as untimely because it was filed 11
months after movant, who was never served, volun-
tarily appeared and answered).

Extended deadline – good cause

“The granting of an extension of time under
§27.003(b) [for good cause] is left to the trial court’s
discretion. However, [in this case,] the trial court did
not make statements related to [D’s] request for an
extension of time for good cause and the [Ds] did not
obtain any explicit ruling on that request. Even if we
assume that by granting the TCPA motion, the trial
court impliedly granted [D’s] request, we cannot
hold that [D] showed good cause as to why he did not
seek dismissal under the TCPA when he was origi-
nally sued. … [He provided] no explanation of why
[he] could not have sought dismissal within 60 days
of originally being sued.” Francis Campone & Sai
Temple of Spiritual Healing, Inc. v. Kline, No. 03-
16-00854-CV (Tex.App.—Austin Aug. 2, 2018, no
pet.) (mem. op.); see, e.g., Schimmel v. McGregor,
438 S.W.3d 847, 856 (Tex.App.—Houston [1st
Dist.] 2014, pet. denied) (court order stated TCPA
motion was “timely filed” even though it was filed
late, so court implicitly ruled that movant had good
cause for filing motion late).

“We assess for an abuse of discretion the trial
court’s finding that [D] did not show good cause for
an extension of the hearing-setting period to 90 days.
‘[G]ood cause is established by showing that the fail-
ure involved was an accident or mistake, not inten-
tional or the result of conscious indifference.’ …
Given the tight deadlines of the TCPA process, …
the trial court might reasonably have determined
that, however well-intentioned, attempts to resolve
discovery disputes concerning claims that are no lon-
ger pending and on which discovery is statutorily sus-
pended did not provide good cause for an extension
of time to set a hearing on a motion to dismiss those
abandoned claims.” Morin v. Law Office of Klein-
hans Gruber, PLLC, No. 03-15-00174-CV (Tex.
App.—Austin Aug. 21, 2015, no pet.) (mem. op.).

Restarting deadline

“An amended pleading that does not add new
parties or claims does not restart the deadline for fil-
ing a motion to dismiss under the TCPA. But an
amended petition asserting claims based upon new
factual allegations may reset a TCPA deadline as to
the newly added substance. This does not mean that
additional details in a subsequent petition restart the
clock if the same essential factual allegations as to
the claim were present in an earlier petition. In other
words, the filing of an amended pleading that does
not alter the essential nature of an action does not re-
start the deadline.” Mancilla v. Taxfree Shopping,
Ltd., No. 05-18-00136-CV (Tex.App.—Dallas Nov.
16, 2018, no pet.) (mem. op.); see Jordan v. Hall, 510
S.W.3d 194, 198 (Tex.App.—Houston [1st Dist.]
2016, no pet.); see, e.g., Maldonado v. Franklin, No.
04-18-00819-CV (Tex.App.—San Antonio Sept. 30,
2019, no pet.) (mem. op) (movant’s TCPA motion
was timely filed for newly added slander and libel
claims because they were based on new and substan-
tively different factual allegations compared to
claims brought in original petition; same motion was
not timely for newly added trespass claim because it
was based on same essential factual allegations in-
cluded in original petition).

27.003 CPRC §27.004. HEARING

27.004(a) A hearing on a motion under Section 27.003
must be set not later than the 60th day after the date
of service of the motion unless the docket conditions
of the court require a later hearing, upon a showing
of good cause, or by agreement of the parties, but in
no event shall the hearing occur more than 90 days
after service of the motion under Section 27.003, ex-
cept as provided by Subsection (c).

(b) In the event that the court cannot hold a
hearing in the time required by Subsection (a), the
court may take judicial notice that the court’s docket
conditions required a hearing at a later date, but in
no event shall the hearing occur more than 90 days
after service of the motion under Section 27.003, ex-
cept as provided by Subsection (c).

(c) If the court allows discovery under Section
27.006(b), the court may extend the hearing date to
allow discovery under that subsection, but in no
event shall the hearing occur more than 120 days af-
ter the service of the motion under Section 27.003.
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CASE ANNOTATIONS

Necessity 

“[A] TCPA movant forfeits the motion if it fails
to get a timely hearing of its motion.” In re Herbert,
No. 05-19-01126-CV (Tex.App.—Dallas Sept. 19,
2019, orig. proceeding) (mem. op); see Grubbs v.
ATW Invests., Inc., 544 S.W.3d 421, 425 (Tex.
App.—San Antonio 2017, no pet.); Morin v. Law
Office of Kleinhans Gruber, PLLC, No. 03-15-
00174-CV (Tex.App.—Austin Aug. 21, 2015, no
pet.) (mem. op.).

Deadline extension – agreement by parties
“Under the terms of §27.004, parties may not, by

agreement, extend the hearing date beyond 90 days
after service of the motion, though the court may ‘al-
low’ discovery and conduct the hearing up to 120
days after service [under CPRC §27.004(c)]. To per-
mit a Rule 11 agreement to serve as an ‘allow[ance]’
of discovery by the court would circumvent the stat-
utory restriction that parties may not agree to an ex-
tension beyond 90 days. Accordingly, we conclude
that a Rule 11 agreement is insufficient to trigger the
120-day deadline. The filing of a Rule 11 agreement
with the trial court … is not itself a request for en-
forcement or for any other affirmative action by the
trial court. … Thus, a Rule 11 agreement does not
suffice as an ‘allow[ance]’ of discovery by the court
on a ‘showing of good cause,’ as is required by
§§27.004(c) and 27.006(b) for the 120-day hearing
deadline to apply.” Walker v. Pegasus Eventing,
LLC, No. 05-19-00252-CV (Tex. App.—Dallas June
16, 2020, pet. denied) (mem. op.). 

Deadline extension – court’s docket
“Here, … [D] filed a notice that the trial court

had set a hearing on his motion to dismiss for … 73
days after he had filed his motion to dismiss. The re-
cord does not show that [P] agreed to this hearing,
and neither party asserted that good cause warranted
a later hearing. But the TCPA authorized the trial
court to set that hearing if its docket conditions re-
quired it do so and the hearing did not occur more
than 90 days after [D] served his motion to dismiss.
The trial court scheduled the hearing to occur less
than 90 days after the motion was served, and had

that hearing gone forward, the trial court could have
made a finding that its docket conditions had re-
quired it to set the hearing more than 60 days after
the motion was served.” Wightman-Cervantes v.
Hernandez, No. 02-17-00155-CV (Tex.App.—Fort
Worth Feb. 9, 2018, pet. denied) (mem. op.).

Recess of hearing for limited discovery

“We conclude that §27.004(c)’s language allow-
ing the trial court to ‘extend the hearing date’ per-
mitted the district court in this case to recess the
hearing for the purpose of allowing discovery and to
resume that hearing at any point within 120 days
from ‘the service of the motion [to dismiss].’ Thus,
[here], the 30-day timeline for ruling on the motion
would have been reset in accordance with the ex-
tended hearing date. As a result, the motion to dis-
miss was not overruled by operation of law [under
CPRC §27.008], but instead remained pending in
the district court when [Ds] filed the notice of ap-
peal, which stayed the district court’s proceedings.”
Jones v. Heslin, 587 S.W.3d 134, 136-37 (Tex.App.—
Austin 2019, no pet.); e.g., Fairlawn Assets LLC v.
Booker, No. 09-19-00208-CV (Tex.App.—Beau-
mont July 24, 2019, no pet.) (mem. op.) (TCPA mo-
tion was not overruled by operation of law because
court continued hearing to allow parties time to con-
duct limited discovery). But see Landry’s, Inc. v.
Animal Legal Defense Fund, 566 S.W.3d 41, 69 &
n.16 (Tex.App.—Houston [14th Dist.] 2018, pet. de-
nied) (nonmovant could not make conditional re-
quest for limited discovery based on court’s determi-
nation of pleadings and supporting affidavits; TRCP
does not authorize court to permit discovery after
determining that nonmovant’s evidence falls short).

“Because the trial court ‘allow[ed] discovery,’
§27.004(c) allowed the trial court to ‘extend the
hearing date.’ Although [counterclaimant] contends
§27.004(c) ‘must be invoked at the time the trial
c our t  aut hor iz es  l im ited  d is c over y  unde r
§27.006(b), which the trial court did not do in this
instance,’ [counterclaimant] cites no authority for
that position and we have found none. We decline to
impose that requirement on the trial courts.” Forget
About It, Inc. v. BioTE Medical, LLC, 585 S.W.3d
59, 65 (Tex.App.—Dallas 2019, pet. denied); see
Fairlawn Assets LLC v. Booker, No. 09-19-00208-
CV (Tex.App.—Beaumont July 24, 2019, no pet.)
(mem. op.).
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