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RULE 1. OBJECTIVE OF RULES

1 The proper objective of rules of civil procedure
is to obtain a just, fair, equitable and impartial adju-
dication of the rights of litigants under established
principles of substantive law. To the end that this
objective may be attained with as great expedition
and dispatch and at the least expense both to the lit-
igants and to the state as may be practicable, these
rules shall be given a liberal construction.
Adopted: Sept. 1, 1941 (3 Tex. B.J. 519 (1940)). Source: New rule

RULE 2. SCOPE OF RULES

2 These rules shall govern the procedure in the
justice, county, and district courts of the State of
Texas in all actions of a civil nature, with such ex-
ceptions as may be hereinafter stated. Where any
statute in effect immediately prior to September 1,
1941, prescribed a rule of procedure in lunacy,
guardianship, or estates of decedents, or any other
probate proceedings in the county court differing
from these Rules, and not included in the “List of
Repealed Statutes,” such statute shall apply; and
where any statute in effect immediately prior to
September 1, 1941, and not included in the “List of
Repealed Statutes,” prescribed a rule of procedure
in any special statutory proceeding differing from
these rules, such statute shall apply. All statutes in
effect immediately prior to September 1, 1941, pre-
scribing rules of procedure in bond or recognizance
forfeitures in criminal cases are hereby continued in
effect as rules of procedure governing such cases,
but where such statutes prescribed no rules of pro-
cedure in such cases, these rules shall apply. All
statutes in effect immediately prior to September 1,
1941, prescribing rules of procedure in tax suits are
hereby continued in effect as rules of procedure
governing such cases, but where such statutes pre-
scribed no rules of procedure in such cases, these
rules shall apply; provided, however, that Rule 117a
shall control with respect to citation in tax suits.
Amended-Eff.: Sept. 1, 1986 (49 Tex. B.J. 599 (1986)); Dec. 31,
1947 (10 Tex. B.J. 389 (1947)); Dec. 31, 1943 (6 Tex. B.J. 327
(1943)); Dec. 31, 1941 (4 Tex. B.J. 483, 624 (1941)). Adopted: Sept.
1, 1941 (3 Tex. B.J. 519 (1940)). Source: FRCP 1

RULE 3. CONSTRUCTION OF RULES

Unless otherwise expressly provided, the past,
present or future tense shall each include the other;
the masculine, feminine, or neuter gender shall each

include the other; and the singular and plural num-
ber shall each include the other.
Adopted: Sept. 1, 1941 (3 Tex. B.J. 519 (1940)). Source: Tex. Rev.
Civ. Stat. art. 10(2)-(4) (now Tex. Gov’t Code §312.003)

RULE 3a. LOCAL RULES

3a Each administrative judicial region, district
court, county court, county court at law, and pro-
bate court, may make and amend local rules govern-
ing practice before such courts, provided:

(1) that any proposed rule or amendment shall
not be inconsistent with these rules or with any rule
of the administrative judicial region in which the
court is located;

(2) no time period provided by these rules may
be altered by local rules;

(3) any proposed local rule or amendment shall
not become effective until it is submitted and ap-
proved by the Supreme Court of Texas;

(4) any proposed local rule or amendment shall
not become effective until at least thirty days after
its publication in a manner reasonably calculated to
bring it to the attention of attorneys practicing be-
fore the court or courts for which it is made;

(5) all local rules or amendments adopted and
approved in accordance herewith are made available
upon request to members of the bar;

(6) no local rule, order, or practice of any court,
other than local rules and amendments which fully
comply with all requirements of this Rule 3a, shall
ever be applied to determine the merits of any mat-
ter.
Amended-Eff.: Sept. 1, 1990 (53 Tex. B.J. 589 (1990)); Jan. 1, 1988
(50 Tex. B.J. 850 (1987)); Sept. 1, 1986 (49 Tex. B.J. 599 (1986)).
Adopted: April 1, 1984 (47 Tex. B.J. 3 (1984)).

Comment to 1990 change: To make Texas Rules of Civil Proce-
dure timetables mandatory and to preclude use of unpublished
local rules or other “standing” orders to local practices to deter-
mine issues of substantive merit.

CASE ANNOTATIONS

Authority to alter time periods.
“Rule 3a(2) absolutely prohibits application of a

local rule that alters a time period set forth in the
Texas Rules of Civil Procedure. Rule 3a(2) does not
distinguish a local rule that shortens a time period
from a local rule that lengthens a time period.” Ap-
proximately $1,589.00 v. State, 230 S.W.3d 871,
874 (Tex.App.—Houston [14th] 2007, no pet.).
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Enforcement by mandamus
“Under proper circumstances, a trial court’s vi-

olation of a local mandatory rule may be corrected
through mandamus.” In re N. Am. Refractories
Co., 71 S.W.3d 391, 394 (Tex.App.—Beaumont
2001, orig. proceeding).
3a RULE 4. COMPUTATION OF TIME
4 In computing any period of time prescribed or al-
lowed by these rules, by order of court, or by any ap-
plicable statute, the day of the act, event, or default
after which the designated period of time begins to
run is not to be included. The last day of the period
so computed is to be included, unless it is a Satur-
day, Sunday, or legal holiday, in which event the pe-
riod runs until the end of the next day which is not a
Saturday, Sunday, or legal holiday. Saturdays, Sun-
days, and legal holidays shall not be counted for any
purpose in any time period of five days or less in
these rules, except that Saturdays, Sundays, and le-
gal holidays shall be counted for purpose of the
three-day periods in Rules 21 and 21a, extending
other periods by three days when service is made by
mail.
Amended-Eff.: Jan. 1, 2014 (77 Tex. B.J. 70 (2014)); Sept. 1, 1990
(53 Tex. B.J. 589 (1990)); Jan. 1, 1961 (23 Tex. B.J. 619 (1960)).
Adopted: Sept. 1, 1941 (3 Tex. B.J. 519 (1940)). Source: FRCP 6(a).
Comment to 1990 change: Amended to omit counting Satur-
days, Sundays and legal holidays in all periods of less than five
days with certain exceptions.

CASE ANNOTATIONS

Holiday defined
“We hold that ‘legal holiday’, as used in Rule 4

… includes a day which the commissioners court in
the county in which the case is pending has deter-
mined to be a holiday, or on which the clerk’s office
for the court in which the case is pending is officially
closed.” Miller Brewing Co. v. Villarreal, 829
S.W.2d 770, 772 (Tex. 1992); see, e.g., Abdul v.
Bagg, No. 05-15-00912-CV (Tex.App.—Dallas Sep.
20, 2016, no pet.) (mem. op.) (although July 3rd is
not a statutory legal holiday as defined by Tex.
Gov’t Code §662.003 and §662.021, it was deter-
mined by county’s commissioners court to be a hol-
iday). 

Application - Code Construction Act
“When a rule of procedure conflicts with a stat-

ute, the rule yields to the legislative enactment. …
Because the three-day filing period in the present

case is statutory, the Code Construction Act’s
method for computing time applies rather than the
method contained in Rule 4.” Peacock v. Humble,
933 S.W.2d 341, 342 (Tex.App.—Austin 1996, orig.
proceeding).

Application – plenary-power deadline
“The thirtieth day was Saturday…. However,

pursuant to [Rule] 4, in this case the trial court’s
plenary power expired on Monday….” McClellan
v. HICA Educ. Loan Corp., 312 S.W.3d 291, 293
n.1 (Tex.App.—Dallas 2010, no pet.).

Application – operation-of-law deadline
“The clear language of Rule 4 provides that if

the last day of the prescribed period of time falls on
a Saturday, Sunday, or a legal holiday, it is not to be
included (counted), and the prescribed period of
time ‘runs until the end of the next day which is
[not] a Saturday, Sunday [or] a legal holiday.’
Therefore, we conclude that [Ds’] timely filed mo-
tion for new trial was overruled by operation of law
pursuant to Rule 329b on Monday….” Keeper v.
First Care, Inc., 794 S.W.2d 879, 881 (Tex.App.—
Tyler 1990, no writ). 

Application – service deadline
”In computing the notice period [under Rule

21a], the day of service is not included. The day of
hearing is.” Zuniga v. San Benito Consol. I.S.D.,
No. 13-02-417-CV (Tex.App.—Corpus Christi July
29, 2004, no pet.) (mem. op.).

Application – statute of limitations
Plaintiffs “would have us apply rule 4 to allow

them one day beyond the statutory limitations pe-
riod to file their claim. This result is clearly contrary
to the language in [CPRC] §16.003.” Salahat v.
Kincaid, 195 S.W.3d 342, 345 (Tex.App.—Fort
Worth 2006, no pet.).

Application – expert report 
“R ule  4  does  not  c onf l ic t  wi t h  [CPRC ]

§74.351(a). We also hold that Rule 4’s application
does not contravene the requirement of strict com-
pliance by creating an impermissible ‘extension’ of
the deadline, as [D] argues. Instead, the trial court
properly applied Rule 4 to calculate [Ps’] 120-day
deadline.” Univ. of Tex. Med. Branch at Galveston
v. Callas, 497 S.W.3d 58, 64 (Tex.App.—Houston
[14th Dist.] 2016, pet. denied).
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5 When by these rules or by a notice given there-
under or by order of court an act is required or al-
lowed to be done at or within a specified time, the
court for cause shown may, at any time in its discre-
tion (a) with or without motion or notice, order the
period enlarged if application therefor is made be-
fore the expiration of the period originally pre-
scribed or as extended by a previous order; or
(b) upon motion permit the act to be done after the
expiration of the specified period where good cause
is shown for the failure to act. The court may not
enlarge the period for taking any action under the
rules relating to new trials except as stated in these
rules. 

If any document is sent to the proper clerk by
first-class United States mail in an envelope or
wrapper properly addressed and stamped and is de-
posited in the mail on or before the last day for filing
same, the same, if received by the clerk not more
than ten days tardily, shall be filed by the clerk and
be deemed filed in time. A legible postmark affixed
by the United States Postal Service shall be prima
facie evidence of the date of mailing.
Amended-Eff.: Sept. 1, 1990 (53 Tex. B.J. 589 (1990)); Sept. 1,
1986 (49 Tex. B.J. 599 (1986)); Jan. 1, 1976 (38 Tex. B.J. 823 (1975));
Feb. 1, 1973 (35 Tex. B.J. 1037 (1972)); Jan. 1, 1971 (33 Tex. B.J. 703
(1970)); March 1, 1950 (12 Tex. B.J. 529 (1949)). Adopted: Sept. 1,
1941 (3 Tex. B.J. 519 (1940)). Source: FRCP 6(b).

Comment to 1990 change: To make the last date for mailing
under Rule 5 coincide with the last date for filing.

CASE ANNOTATIONS

General construction
“[T]he text of the ‘first paragraph [of Rule 5]

deals with a different subject than the second para-
graph.’ The first paragraph provides for ‘when a
judge may allow documents to be filed after the time
limits set by the rules,’ but ‘[t]he second paragraph
determines the legal effect of action taken before
the last day to file.’ Each paragraph has a different
scope: The first paragraph applies to deadlines es-
tablished ‘by these rules or by a notice given there-
under or by order of court,’ whereas the second
paragraph applies to ‘any document.’ Additionally,
the language in the first paragraph—‘may’ and ‘in
its discretion’—is permissive, but the language in
the second paragraph—’shall … be deemed’—is
mandatory and indicates that the mailbox rule [in
the second paragraph] has a discrete application.”

Chau v. Select Med. Corp., 582 S.W.3d 413, 417
(Tex.App.—Eastland 2018, pet. denied). 

¶1 – Generally
“By its own terms, [paragraph 1 of] Rule 5 only

applies to deadlines in the Rules of Civil Proce-
dure.” Morris v. Aguilar, 369 S.W.3d 168, 171
(Tex. 2012) (discussing application of paragraph 1
to TRAP deadlines); see, e.g., Univ. of Tex. Med.
Branch at Galveston v. Callas, 497 S.W.3d 58, 64
n.5 (Tex. App.—Houston [14th Dist.] 2016, pet.
denied) (paragraph 1 does not state that it applies to
statutory time periods). But see In re M.N., 262
S.W.3d 799, 803 (Tex. 2008) (applying Rule 5 to ex-
tending deadline for filing statement of points for
appeal under Tex. Fam. Code §263.405).

“Texas Rule of Civil Procedure 5 allows a party
to seek an extension of time to act … either before or
after the deadline has passed. If the request for ex-
tension is made prior to the deadline, the court has
discretion to grant it with or without notice or a mo-
tion, as long as there is ‘cause shown.’ However, if
the request for extension is not made until after the
deadline, then the party must file a motion and
demonstrate ‘good cause’ for its failure to act within
the deadline.” Parker Barber & Beauty Supply,
Inc. v. Wella Corp., No. 03-04-00623-CV (Tex.
App.—Austin Oct. 11, 2006, no pet.) (mem. op.).

¶1 – Good cause
“Mere allegation of good cause is insufficient to

permit a late filing; the party requesting the exten-
sion of time is required to offer evidence to prove
good cause. … [I]nadvertence of counsel does not
constitute good cause.” Neely v. Coleman Enters.
Ltd., 62 S.W.3d 802, 805 (Tex.App.—Waco 2001,
pet. denied); see, e.g., Innovative Mailing Sols., Inc.
v. Label Source, Inc., No. 2-09-129-CV (Tex.
App.—Fort Worth Feb. 4, 2010, no pet.) (mem.
op.) (inaction or neglect does not constitute good
cause); Woods v. Woods, 193 S.W.3d 720, 723-24
(Tex.App.—Beaumont 2006, pet. denied) (lack of
knowledge of procedural rules does not constitute
good cause). 

“[W]e hold that a motion for leave to file a late
summary-judgment response should be granted
when a litigant establishes good cause [under Rule
5] for failing to timely respond by showing that
(1) the failure to respond was not intentional or the
result of conscious indifference, but the result of ac-
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cident or mistake, and (2) allowing the late response
will occasion no undue delay or otherwise injure the
party seeking summary judgment.” Carpenter v Ci-
marron Hydrocarbons Corp., 98 S.W.3d 682, 688
(Tex. 2002). See, e.g., In re M.N., 262 S.W.3d 799,
803 (Tex. 2008) (applying same standard to extend-
ing deadline for filing statement of points for appeal
under Tex. Fam. Code §263.405). 

¶2 – Mailbox rule - general requirements.
“Generally, a document is filed when it is ten-

dered to the clerk, or otherwise put under the cus-
tody or control of the clerk. The mailbox rule, how-
ever, provides an exception: [O]nce the provisions
of Rule 5 are met, the post office becomes a branch
of the district clerk’s office for purposes of filing
pleadings.  The mailbox rule has five elements: The
document must be (1) sent to the proper clerk (2) by
first-class United States mail (3) in an envelope or
wrapper properly addressed and stamped (4) on or
before the last day for filing and (5) received by the
clerk not more than ten days tardily. An attorney’s
uncontroverted affidavit can establish compliance
with the mailbox rule. Additionally, a cover letter
attached to an affidavit may be sufficient proof.”
Chau v. Select Med. Corp., 582 S.W.3d 413, 419-20
(Tex.App.—Eastland 2018, pet. denied); see, e.g.,
Texas Workers’ Comp. Comm'n v. Hartford Acci-
dent and Indem. Co., 952 S.W.2d 949, 952-53
(Tex.App.—Corpus Christi 1997, pet. denied)
(documents sent by private courier rather than by
U.S. mail do not enlarge time under Rule 5). 

¶2 – Mailbox rule - presumptions & burdens
“When the date of mailing is undisputed, com-

pliance with the other requirements of the second
paragraph of Rule 5 … is presumed. If the non-mail-
ing party disputes compliance in a timely and spe-
cific manner, the burden of producing proof of com-
pliance shifts to the mailing party.” Akinwamide v.
Transp. Ins. Co., 147 S.W.3d 623, 625 (Tex.App.—
Corpus Christi 2004, no pet.).

¶2 – Mailbox rule - properly addressed
“The term ‘properly addressed’ is not defined.

… The case at hand … provided the correct zip
code and correct physical address of the district
clerk’s office, where the district clerk receives legal
documents for filing [, but not the correct mailing
address]. [p. 302] The [Ps] presented a prima facie
case showing that the petitions were mailed to a

proper court address. Because the clerk received
the petitions within the ten-day period following the
timely mailed petitions, the petitions were timely
filed.” Desai v. Chambers Cnty. Appraisal Dist.,
376 S.W.3d 295, 301 (Tex.App.—Houston [1st
Dist.] 2012, no pet.); see, e.g., Judkins v. Daven-
port, 59 S.W.3d 689, 691 (Tex.App.—Amarillo
2000, no pet.) (erroneous zip code does not render
address improper).

¶2 – Mailbox rule - application to statutory
deadline to bring suit

“Because the mailbox rule does not extend the
substantive limitations period but instead defines
what constitutes bringing suit, there is no conflict
that prevents the application of Rule 5 to a statutory
deadline for bringing suit.” Chau v. Select Med.
Corp., 582 S.W.3d 413, 417 (Tex.App.—Eastland
2018, pet. denied). 

¶2 – Mailbox rule - application to filings with no
set deadline 

“By its terms, rule 5 allows a party to meet a fil-
ing deadline by mailing a document for filing ‘on or
before the last day for filing same.’ The plain word-
ing of the rule shows that it is applicable only to fil-
ings for which there is a time limitation or a dead-
line. Rule 5 does not enlarge the time for filing a
document unless a deadline has been imposed. …
[R]ule 162 governing dismissals and nonsuits does
not impose the type of deadline contemplated by
rule 5. Rule 162 states that a plaintiff may dismiss
his case, or take a non-suit, ‘[a]t any time before the
plaintiff has introduced all of his evidence other
than rebuttal evidence.’ Further, a dismissal of the
plaintiff’s claims ‘shall not prejudice the right of an
adverse party to be heard on a pending claim for af-
firmative relief.’ Because rule 162 does not have a
preset deadline for filing a document, we conclude
that [P] cannot take advantage of rule 5 as a way to
have its notice of nonsuit deemed filed before [D]
filed its counterclaim.” FP Asset Grp., LP v. Provi-
dence Bank, No. 05-12-01728-CV (Tex.App.—Dal-
las July 22, 2014, no pet.) (mem. op.).

¶2 – Mailbox rule - application to unfiled matters 
“[T]he ‘mailbox rule’ to which [P] refers is em-

bodied in rules of civil procedure 5 and 21a, which
provide that court filings and service of process will
be considered timely accomplished if they are
placed in the mail to the proper clerk or party by the


