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this is a history of marriage and divorce law in colonial Western australia. 

the colonial governments of australia all followed english marriage laws after 

first settlement, then gradually introduced their own laws. In doing so, they 

were influenced by advice and instructions from the british secretary of state 

for the Colonies, by the religious beliefs of the dominant clergy, and by the 

experience of other colonies. the colonial laws, and then those of the states, 

varied from one another in various ways.

after the establishment of the Commonwealth of australia in 1901, 

section 51 of the Federal Constitution gave the government power to legis late 

on ‘marriage, divorce and matrimonial causes, and in relation thereto, parental 

rights and custody and guardianship of children’. however, the Common-

wealth Government did not act in this field until it passed the Matrimonial 

Causes act of 1959 and the Marriage act of 1961.

In this history of early marriage and divorce laws in nineteenth-century 

Western australia, I make no attempt to compare the laws of the several colonies, 

but concentrate on Western australia. this study begins with a brief consideration 

of the english laws. I then consider the position of the Church of england in the 

new colony, and the question of whether or not it was the ‘established church’, 

an issue of considerable importance in the debates about marriage law. the 

following chapter describes the marriage practices in the colony from 1829 until 

1841, when the first colonial marriage law was introduced.

after an account of the building of early churches, several chapters focus on 

the events leading to the passage of changes to the marriage law in the Colony 

of Western australia. these changes were the subject of intense debate and 

disagreement. Governor hutt introduced the first two colonial laws for the 
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solemnisation and registration of marriage in 1841. acting Governor Irwin 

changed these laws in 1847, after strong protests by spokesmen for the Church 

of england. Governor Fitzgerald made further changes in 1849, but these 

failed to satisfy the Catholic minority. Finally, in 1856, Governor kennedy 

passed two new acts, which remained in place until 1894. I discuss these new 

1894 acts on the registration and celebration of marriage in the final chapter.

the story of changes to the marriage laws up to 1856 is followed by a 

discussion on the introduction of the divorce law in 1863, and its subsequent 

amendments. In the three following chapters, divided according to time, 

I discuss the operations of the Magistrate’s Courts in matters concerning the 

breakdown of marriage, as well as the activities of the Divorce Court. the 

passage of the Married Women’s Property act in 1892 is discussed at length, as 

well as the result of its introduction on the nature of women’s Divorce Court 

petitions. these later chapters therefore deal with the ending of a husband’s 

control of women’s property, the obligation of husbands to support their 

families, and questions concerning the custody of children.

Various legal changes, both in the nineteenth and early twentieth century, 

although not central to the main chapters, complete the record by referring to 

related issues. In this final section I ask why many people had no easy access 

to the Divorce Court.

there is a brief survey of the fate of many children, known at that time 

as ‘paupers, bastards, delinquents and larrikins’, who were either illegitimate 

or the product of failed marriages. some of these children were placed in 

institutions by their parents, some were abandoned and ended up in the 

rottnest reformatory or one of the orphanages. these issues raise unanswered 

questions about the nature of many nineteenth-century marriages and the 

operations of the Magistrate’s Courts and Divorce Court. I have written 

detailed histories of these children in other publications.

the Legislative Council records, the Colonial secretary’s records and the 

correspondence in local newspapers were all essential sources for following the 

gradual processes of change, as english laws came under critical analysis and 

were either amended or re-enacted by the Western australian legislature. the 

analysis of divorce law also involved a consideration of related legislation and 

a careful analysis of the detailed records of the Divorce Court.

I discuss the role of various governors and members of parliament in 

making the law, and try to show the influences at work in the final decisions, 

with special emphasis on local religious differences in Western australia.
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the generalisations in some existing literature, which describe australian 

practices in the fields of marriage and divorce, not only obscure the early 

differences between the colonies, but also ignore the crucial importance of 

these practices in people’s daily lives. I hope this account will provide a clear 

picture of the experience of marriage and divorce for many people in colonial 

Western australia.
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the english background

From the middle of the twelfth century, marriage in english law ‘belonged 
to the spiritual forum’ and was controlled by canon law.1 this ecclesiastical 
law, as it was also called, was the canon law of rome brought into england 
with the introduction of Christianity. the break from rome occurred 
after the passage of three important acts in the 1530s, including the act 
for the submission of the Clergy in 1533; the act of supremacy in 1534, 
making henry VIII the supreme head of the Church of england; and the 
act to extinguish the authority of the bishop of rome in 1536.2 these 
changes were responsible for the severance of canon law from the roman 
Catholic Church and, as the ecclesiastical courts were no longer connected 
with the Catholic Church, this meant the end of appeals to the Pope.

the subsequent tensions between the roman Church and the Church 
of england in the seventeenth century contributed to the outbreak of the 
english Civil War. the toleration act of 1689 defined the position of the 
churches, and became the basis of the present relationship between the 
state and the Church of england, with its status as the ‘established church’ 
involving special legal privileges and responsibilities.

the power of the Church of england has remained dominant in england 
until the present day. the ‘establishment’ of the Church of england derived 
from the fact that the reigning monarch was the supreme Governor of 
the Church. It was the monarch’s prerogative to approve the appointment 
of archbishops, bishops and deans, on the recommendation of the Prime 
Minister; formally to open each new five-yearly session of the Church 
synod; and, in the Coronation oath, promise to maintain the Church of 
england. there are still twenty-six bishops sitting in the house of Lords, 
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participating in the law-making process, while Church of england bishops 
and priests have a variety of civic responsibilities connected with acts of 
remembrance, state weddings and funerals, and memorial services.3

From the time of the reformation, the Church of england made the 
rules about marriage services. Most marriages took place after the calling 
of banns, a process whereby, for three sundays, the clergyman announced 
the details of the forthcoming marriage. In this way, objections could be 
raised by members of the congregation, some of whom knew the personal 
history of the persons involved. a marriage could only be held in a building 
consecrated by the Church of england.

the only alternative to banns was the costly process of obtaining a 
‘special license’4 from a bishop, which allowed the participants to avoid the 
publication of banns, and to choose a particular church for their marriage, 
practices originally introduced and followed by the Catholic Church. 
Church of england parish priests were required to keep records with 
signatures in the parish register of all marriages, although this was often 
done poorly and the records were sometimes lost. until 1836, there was 
no government administrative system for recording marriages in england.

It was in the middle of the eighteenth century that the british Govern-
ment enacted its first secular law respecting marriage. this law was aimed 
primarily at preventing clandestine marriage. an apparently increasing 
anxiety about illegitimate children underpinned the 1753 law. the 
introduction of ‘spurious offspring’ was considered a very serious matter 
for those who controlled large estates, which were normally inherited 
through the male line.

this 1753 law, called Lord hardwicke’s Marriage act, set out the 
requirements for a valid marriage.5 as previously under canon law, 
ecclesiastical authorities, now the members of the Church of england, 
carried out the service after the calling of banns or the purchase of a 
special bishop’s license.6 however, after the passage of the 1753 act, state 
authorities could intervene to enforce the law, which had not been possible 
under canon law.7 It is worth noting that, at this time, it was still possible 
to arrange a marriage at the scottish border. the law did not apply in 
scotland, and such marriages continued to be carried out in townships on 
the border, including at Gretna Green. this was sometimes the solution 
for eloping couples when neither partner had made any of the usual 
preparations for marriage.
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Most of the statutory requirements under this 1753 act simply endorsed 
existing anglican practice. banns had to be read in the Church of england, 
or a special license had to be obtained from a Church of england bishop. 
this costly special license could help secure speed and privacy for the 
wealthier members of the community. the license also allowed people to 
be married in a distant and therefore more private, or more fashionable, 
church.8

to the chagrin of Catholics and dissenters, only the Church of england 
clergy could conduct marriage ceremonies after the calling of banns or 
by obtaining a special bishop’s license. after the passage of this act, if the 
participants were under twenty-one years of age, consent to a marriage had 
to be obtained from both sets of parents. this limited the not uncommon 
practice of arranging child marriages in order to secure future property 
rights and inheritance. Only the royal family, Quakers and Jews were 
exempt from this law.

In 1823, a new english Marriage act repealed some of the provisions of 
the act of 1753, although it was still preoccupied with preventing clandestine 
marriage. there were rules in these acts about the registration of marriages 
by the Church of england but still no system of government registration.9 
the age for marriage was still twenty-one years, except with the consent of 
parents or guardian, while the act contained details about the punishment 
for fraud in connection with marriage. Further amendments after 1823 
covered particular issues as they arose, but none of them detracted from the 
power of the Church of england. this power remained in england until 
the passage of the Marriage act of 1836.

the history of divorce law in england is one way of exploring the 
deep gender divisions, as well as those of class and religion, before the 
revolutionary changes of the nineteenth century. One of the earliest and 
most influential critics of these laws was Mary Wollstonecraft, who lived 
between 1759 and 1797. In her biography of Wollstonecraft, Claire tomalin 
claims that ‘Wollstonecraft attempted something new: to see life through 
the eyes of the poorest sorts of women, without caricaturing them’.

Wollstonecraft’s book Maria, published after her death,

is full of servant girls turned away by their mistresses when found to be 

pregnant, girls who try to abort their babies or kill themselves, girls bullied 

by employers, women ill-treated and insulted by landladies, working 
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wives whose husbands take all their earnings, and hospital patients whose 

treatment is experimental and dictated by the convenience of the doctors 

and students rather than their own well-being.10

Wollstonecraft’s most important work was undoubtedly A Vindication 
of the Rights of Women, with Strictures on Political and Moral Subjects, first 
published in London in 1792. she scandalised her readers with her claims 
that marriage was ‘legal prostitution’ and that married women were 
‘convenient slaves’.

In the nineteenth century, the greatest advocate of individual liberty, 
John stuart Mill, also took up the question of women’s rights, including 
those within marriage, which he saw as ‘the principal site of women’s 
subjection and an institution which oppressed wives, disfigured the 
character of men and provided a daily lesson in despotism to children’.11 
by the time the book from which this quote is taken, The Subjection of 
Women, was published in 1869, great changes were occurring in english 
society. the book was an instant success and is sometimes called the bible 
of the first english feminists.

In order to understand the background to the introduction of the divorce 
law in Western australia, which would begin a process of momentous 
consequences for women, we need to consider the background to divorce 
law in england. until the middle of the nineteenth century in england, 
the term ‘divorce’ usually referred to the right of two spouses to separate 
but without the right to remarry, a practice originating in ecclesiastical law. 
this was divorce a mensa et thoro, translated as ‘from table and marriage bed’ 
or, more colloquially, as ‘from bed and board’.

there was another form of divorce called a vinculo matrimonii, translated 
as ‘from the bond of marriage’, available by a private act of parliament from 
1670. this was allowable only under exceptional circumstances, including 
the resolution of problems concerning the legitimacy of a particular 
marriage.12

a man could file for divorce a mensa et thoro from his wife if he believed 
that she had compromised herself in a relationship with another man or 
if she had committed adultery. the proceedings were complicated when 
the paternity of a child was under question, since this involved matters of 
future inheritance.13 Women could seldom apply for this kind of divorce 
because their husbands controlled all the financial resources and also 
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because, whereas a man could obtain a divorce by proving his wife had 
been unfaithful, a woman had to prove adultery and either incest, bigamy, 
cruelty or desertion. this pattern continued in the english divorce law 
passed in 1857, which maintained these deliberate discriminatory practices 
against women.14

according to english common law,15 most of a woman’s property after 
she married was in the hands of her husband to dispose of as he wished. 
after marriage, a woman had no separate legal existence from her husband 
who, under the law of coverture, could claim her property, her money and 
her valuable private possessions. this included any money she earned and 
any gifts she received, as well as inherited property.

In practice, this law could be qualified by an appeal to the english Court 
of equity, something only available to those who could afford the legal fees. 
this court could vary the common law practice in a particular case, so that 
a woman could retain her money, or so that she could inherit property and 
retain it as her own. Considerate fathers and husbands, who had sufficient 
wealth, occasionally protected the future inheritance of their daughters 
or wives in this way. While many marriage and inheritance arrangements 
were undoubtedly arrived at after joint and amicable discussion, most 
women remained powerless in legal terms under common law.

the english laws governing the custody of children also discriminated 
against women. under common law, a woman could not leave her husband 
if he was violent to her, and she had no right to remove her children 
from his control. however, a new law passed in 1839, known as serjeant 
talfourd’s act, gave power to the courts to grant the mother access to her 
children and custody of those below seven years of age.16

until the middle of the nineteenth century, the law about divorce was 
still a combination of civil law, canon law (or ecclesiastical law), common 
law and statute law. however, a royal Commission on Divorce in england, 
set up in 1850, produced a three-volume report in 1853, that recommended 
a major reconstruction of the courts. the changes would effectively destroy 
the fifty local ecclesiastical courts by removing their power to deal with 
probate and matrimonial affairs, which were soon transferred to two new 
secular courts.

english ecclesiastical law came to an end as a living body of civil law at the 

beginning of 1858, when the Matrimonial and Probate Jurisdictions of the 
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ecclesiastical Courts passed to two new Courts of Common law, namely 

the Court for Divorce and Matrimonial Causes and the Court of Probate.17

the 1857 Divorce act in england, finally passed after months of dispute 
in parliament, did make considerable changes. as well as taking all control 
away from the church, the new law made divorce cheaper. however, these 
changes did not give women any greater access to divorce, although a 
few men wanted to see the introduction of more equal rights. these 
‘modest changes’, as they are called by historian Lawrence stone, were 
accompanied by endless debate both inside and outside parliament, and 
therefore ‘set the precedents for the changing attitudes towards divorce for 
the next century’.18

In 1857, the Matrimonial Causes Court was empowered to allocate 
the custody of children in divorce cases. this law was changed again in 
1873,19 when Chancery was enabled to award custody as it saw fit. by 1886, 
it had become morally acceptable that it was only right to grant custody 
of young children to their mother20 but, even then, the mother could 
still be excluded from guardianship of her children in favour of someone 
appointed by her husband.21

In late eighteenth- and early nineteenth-century england, the controls 
surrounding the institution of marriage, and the implications of marriage 
for women, demonstrated male dominance in all areas of public life. the 
rules were laid out in laws made by men, while the administrative services 
that recorded marriages employed only men. the clergy of the Church of 
england, who performed marriage ceremonies, were all men. the laws 
were designed to keep marriage under the control of the dominant males 
in the community, who wanted to establish the legitimacy of every child 
born into a respectable family through the male line.

by the end of the third decade of the nineteenth century, the dominance 
of the Church of england was no longer so absolute. Catholics were 
gradually being granted religious and civil rights. In 1828, the repeal of 
the test and Corporation acts allowed Catholics to hold public office; the 
Catholic emancipation act of 1829 allowed Catholics to sit in parliament; 
while the reform act of 1832 extended the franchise beyond the gentry and 
aristocracy to include many more citizens of various religious persuasions.

as these great debates and legislative changes were occurring in england, 
the first settlers were preparing to set sail for the coast of Western australia. 
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however, in spite of great political changes in england at this time, the 
Church of england continued to control all marriages, subject only to 
the introduction after 1753 of the secular requirements mentioned above. 
these practices were also followed in the new colony from the time of 
settlement in 1829.

Most of the dominant figures among the new settlers of swan river 
colony, permanently occupied in 1829, were from estates in Ireland or 
scotland, all of them active worshippers in the Church of england. 
although they may have had little detailed knowledge of the nature and 
origins of marriage laws and customs in england, they understood that 
the solemnisation of marriage was a process controlled by the Church 
of england, according to certain longstanding customs. these english 
laws and practices had taken shape over a long period, after great political 
conflict caused by deeply held religious beliefs.

but not everyone in the new swan river colony in Western australia 
was aware that by 1829 there were also secular laws in place to limit certain 
aspects of these marriage practices. these secular marriage laws embodied 
prevailing english assumptions about the importance of maintaining male 
dominance in society. several years passed before the important changes to 
english marriage law in 1836, 1837 and 1840, allowing civil marriage and 
requiring marriage registration, were introduced in the colony. these new 
rules were enshrined in the two new colonial marriage acts introduced by 
Governor hutt in 1841.

but there are two issues to be explored before discussing these new 
acts of 1841. the first concerns the dominance of the Church of england 
and whether or not it was the ‘established church’ in the new colony; the 
second explores marriage practices from 1829 until 1841. these questions 
are considered in the next two chapters.



In 1829, the first british settlement was made at swan river in Western 
australia in order to establish a new british colony.22 During the previous 
ten years, a growing number of free settlers had left england, Ireland and 
scotland to establish new lives for themselves in New south Wales. by the 
end of Lachlan Macquarie’s period as Governor in 1821, vast new tracts of 
land had been explored and the colony was no longer regarded as simply 
a dumping ground for convicts.23 the idea of settling in a new land had 
taken hold among some people in england as they struggled with economic 
problems, largely due to the growing industrialisation of the economy.

Captain James stirling was responsible for the first proposal that a new 
colony should be developed on the west coast of australia. he was the 
fifth son, in a family of fifteen children, of andrew stirling of Lanarkshire, 
scotland. the number of sons in these upper-class families presented a 
major problem, solved in the case of James stirling by his enrolment in 
the royal Navy in 1803, when he was twelve years old. In 1823, during a 
period of leave from his wide experiences in the navy, he married ellen 
Mangles, the daughter of a wealthy family in surrey.24

In 1827, Governor ralph Darling of New south Wales encouraged 
James stirling, captain of the ship Success, to examine the coast of Western 
australia to see whether it provided a suitable site for a garrison or settlement. 
the authorities in the Colonial Office in London were initially sceptical 
about arguments in favour of a new settlement in the west of the continent 
but were finally persuaded to agree.25 the initial planning for the settlement 
depended on Lieutenant-Governor stirling’s limited knowledge of the land 
and his careful consideration of the practical problems likely to be faced.26 

2

Church of england dominance
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he was influenced in his advocacy of settlement by a conviction that the 
colony would provide large landholdings for himself and others who, as 
younger sons, had no access to large holdings in england. In english society, 
the possession of a large private estate was still the dominant symbol of 
wealth and status.

It is apparent that there was a strong religious bond between those 
occupying key positions in the early swan river colony, many of whom 
knew one another before departing for the new settlement. the many 
servants brought with their masters included a few Protestants of other 
persuasions, and some Catholics, but the number of settlers before 1850 
who were not members of the Church of england remained very small.

stirling, whose original title was Lieutenant-Governor, would make 
all the important early decisions with the help of Peter brown, who was 
appointed Colonial secretary in 1828. Originally called ‘broun’, he always 
used the name ‘brown’ in his official correspondence. brown was born 
in Guernsey, Channel Islands, and spent his early years in scotland. Like 
stirling, who had grown up in Lanarkshire, he was a member of the 
Church of england. these two men were the key figures on the first ship 
of settlers to arrive in Western australia, the Parmelia, which contained 
seventy people and considerable stock and food supplies.

Five ships left england with similar cargoes in January 1829 and began 
to arrive in the new colony in June. Many of these early settlers came with 
sufficient capital in money or servants to acquire large landholdings, since 
land was partly allocated at first according to the number of servants accom-
panying their master. these Church of england landholders exercised 
considerable power in the first two decades of political life in the colony.

two important figures on board the Parmelia were the surveyors John 
septimus roe and h. C. sutherland, whose work would be essential for 
the allocation of land. John septimus roe, the first surveyor-General 
of Western australia, was born at Newbury in berkshire, england, the 
son of a Church of england clergyman. he was in office in the colony 
for fifty-seven years, carrying out government surveys and training other 
surveyors. apart from his long career as a surveyor, he is remembered for 
his promotion of many early cultural activities in Perth.27

henry Willey reveley, another passenger on the Parmelia, was also 
a member of the Church of england, the son of an architect. he had 
graduated as a civil engineer at the university of Pisa and taken up an 
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appointment at Cape town in south africa, which he held for a year. he 
then accepted the position of civil engineer for the new Colony of Western 
australia, offered to him when the Parmelia called at Cape town. he was 
responsible for the design and construction of government buildings, 
including the first Government house, the round house at Fremantle 
and the old Courthouse in Perth. he returned to england in 1838.28

John Morgan, a Church of england member from Petersfield, england, 
was to act as storekeeper, while George Mangles, the cousin of ellen, 
James stirling’s wife, was to be the superintendent of stock. another 
figure of importance on board was Commander M. Currie, born into 
a large Church of england family of scottish ancestry and educated at 
Charterhouse school. he was appointed harbour Master at Fremantle and, 
in 1831, the colony’s first auditor-General. Other passengers included two 
surgeons, a superintendent of gardens and a group of men required for 
quite specific skilled tasks. they included a cooper, an artificer, a black-
smith and a boatbuilder.

before stirling left england, the british Government appointed 
Captain Frederick Irwin as officer-in-charge of a detachment of the 63rd 
regiment of troops. he and his men arrived on the escort vessel the 
Sulphur in June 1829, just six days after the Parmelia. On board, were the 
wives and children of the soldiers, some of them Catholics.29 Irwin was 
born in enniskillen in Ireland and was active in promoting the interests 
of the Church of england in the colony, where he served as commander 
of the british troops until 1854. he was instrumental in the formation 
in Dublin of a society called the swan river Mission, which planned to 
send Church of england missionaries to minister to the settlers and the 
aboriginal population.30

Irwin’s optimism and his personal energy are revealed in his account 
of the situation in the new colony, which was published in 1835.31 he 
conducted church services soon after his arrival, and he and his troops 
erected the so-called ‘rush’ Church using wood, mud and rushes, probably 
with the help of the visiting clergyman thomas hobbes scott.32 scott had 
recently resigned his position as archdeacon in New south Wales and was 
on his voyage home in the Success when it struck a reef and was wrecked 
off Fremantle in November 1830.33

two other early settlers would become important figures in the legal 
fraternity in the colony. William Mackie, a cousin of Frederick Irwin, who 
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was born in India, was the son of a surgeon in the east India Company 
and had spent part of his childhood in Londonderry in Ireland. at fifteen, 
he entered trinity College, Cambridge, where he studied law. he arrived 
in Western australia on the Caroline in 1829 as a private settler but was 
immediately appointed a justice of the peace. he was then appointed 
Chairman of the Courts of Petty and Quarter sessions. Mackie was a 
strong and active supporter of the Church of england. his power in 
the colony grew as he was appointed advocate-General in 1832 and also 
became one of the foundation members of the Legislative Council. In 1834, 
he became the Commissioner of the Civil Court, a post previously held by 
George Fletcher Moore.34

also an Irishman, George Fletcher Moore was born in County tyrone 
and educated at trinity College, Dublin. Originally founded by Queen 
elizabeth in 1592, trinity College was seen then as the college of the 
Protestant ascendancy in Ireland. Moore spent six years at the Irish bar 
before he emigrated in the Cleopatra in 1830 as a free settler, but hoping for 
an official appointment. he was made Commissioner of the Civil Court 
in 1832, and in 1834 became the advocate-General, which gave him a seat 
in the Legislative Council.35

George Leake also became one of the independent members of the 
Legislative Council in 1839. an englishman of anglican faith and a 
merchant, Leake arrived at the swan river in the Calista in august 1829. 
he is remembered for his business success and his advice to Governor 
stirling on financial matters. he held various positions in the colony and 
became the first director of the bank of Western australia in 1837.36

the Irish connection continued with the arrival in 1839 of richard 
West Nash, who served briefly as advocate-General of Western australia 
in 1841. he was the son of a Church of england rector in Londonderry 
and was admitted to the Irish bar after an education at trinity College, 
Dublin. he edited the newspaper The Inquirer between 1846 and 1852. In 
1847, he was made secretary of the General board of education set up 
to create government-funded schools in Western australia. he was an 
active participant in various disputes between members of the Church of 
england and the roman Catholic Church.37

the settlement plans were clearly much more straightforward than 
for many earlier imperial adventures.38 the Colonial Office no doubt 
considered the advisability of preventing the intrusion of the French in the 
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west of australia. but the main impetus for this new agricultural settlement 
seems to have come from landholders, and from a wide range of other 
people, who were suffering from the effects of the post-1815 depression 
in england, Ireland and scotland. there was no intention at first that 
convicts should be brought to the colony and, while it was understood that 
aboriginal people occupied the land, their presence was not considered an 
impediment to white settlement.39 the land would be defined as Crown 
land, and granted or sold to settlers in accordance with policies determined 
by the Colonial Office.40

before leaving england, Captain James stirling was instructed that, 
upon arriving in the new colony, he was to use his own ‘firmness and 
discretion’ to overcome all the difficulties that would arise due to ‘the 
absence of all Civil Institutions’. he was advised

to bear in mind that, in allocations of territory, a due proportion must 

be reserved for the Crown, as well as for the maintenance of the Clergy, 

support of establishments for the purposes of religion and the education 

of youth, concerning which objects, more particulars will be transmitted 

to you hereafter.41

there was, however, no explicit statement at this time concerning the status 
of the Church of england. Nor were there any particular instructions 
about marriage practice. but it is apparent that the anglican Church was 
embedded in the english political hierarchy and was regarded as essential 
to the functioning of society.

but further instructions to Lieutenant-Governor stirling early in 1830, 
about the rules to be followed in the new colony, stated that, until the 
appropriate institutions were established for law-making, ‘the british Law, 
in so far as it is applicable to the conditions of the New settlement…will…
be the Code of the Community under your Government’.42 this was 
taken to include the conduct of marriage by the Church of england.

these sentiments were underlined in March and april of the following 
year, when the secretary of state for the Colonies, Lord Goderich, issued 
further instructions to

our trusty and well beloved James stirling, stating that the king’s subjects 

residing there, are, by a general principle of Law, entitled to all the rights and 
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Privileges of british subjects, and carry with them the Law of their Native 

Country, so far as it is applicable to their new situation and circumstances.

stirling was officially appointed the Governor of Western australia 
in 1831 and was instructed to establish an executive Council, as well as a 
Legislative Council, to assist him in making the law. after 1832, members of 
both councils included the Commandant of the armed Forces, Frederick 
Irwin; the Colonial secretary, Peter brown; the surveyor-General, John 
septimus roe; and the advocate-General, at first William Mackie, then 
George Fletcher Moore. after 1839, when some unofficial members of 
the Legislative Council were appointed by the Governor, William Mackie 
again became a member.

the first laws made by the Governor with the support of the Legislative 
Council concerned very practical questions arising in the process of 
establishing a stable society. For example, they included acts to establish 
courts of law, to control the use of weights and measures and to restrict the 
sale of alcohol. they established the size of ferry tolls, the rules concerning 
the trespass of stock and the necessity for the fencing of private property, 
and set up a system of postage. In this early stage, discussion began about 
what taxes might be collected, and how much revenue would be needed to 
provide various services, including roads and public buildings.

but the 1831 instructions specifically forbade the passage of certain laws. 
Clause 14 instructed that ‘you do not upon any pretence whatever propose 
the enactment of any Law or Ordinance for the Naturalization of aliens 
nor for the Divorce of Persons joined together in holy Matrimony’.43

all colonial legislation had to be sent to the Colonial Office in London 
for scrutiny by the secretary of state for the Colonies. Occasionally, an act 
was disallowed and was either entirely withdrawn or reworded, a process 
that often took many months. People were to be provided with notification 
of the government’s intention to apply each new law for three sundays in 
several churches, an echo of the practice of publishing marriage banns.44

the directions to Governor stirling about law-making were much 
more specific after 1836. the Colonial Office informed him that, in 1835, 
the british Government had passed an act requiring the colony to adopt 
certain english acts. stirling was instructed to introduce a bill giving the 
Legislative Council the power to adopt english acts, and he was provided 
with a list of these acts to be adopted immediately.45
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as a result of these instructions, Governor stirling addressed the 
Legislative Council in March 1836, reminding the members of the general 
principles underlying the operations of the council and the obligations 
of people with official positions. he listed his earliest instructions about 
english law and then introduced the recent english act of 1835, which 
obliged the legislature to adopt the list of english acts. all this information 
was laid on the table in the Legislative Council in 1836.46

this meant that there were now three categories of law in Western 
australia. the first were those acts already made in the colony to meet 
particular local problems and approved by the Colonial Office. the second 
consisted of the laws introduced in 1836, which were copies of laws already 
made in england. some of them would give greater legitimacy to practices 
already followed in the colony. there were eighteen of these english laws 
listed for adoption on this occasion, all amendments to earlier english acts. 
Once each english law was adopted, it officially became colonial law.

the third category consisted of those english laws being used in the 
colony without having been either passed or officially adopted by the 
Legislative Council. For example, the list of english acts adopted in 1836 
did not include any act concerning the solemnisation of marriage, possibly 
because changes to the english marriage acts were being prepared. these 
changes were introduced in england in 1836, 1837 and 1840. Instructions 
for change in all the australian colonies would follow.47

the obvious dominance of the Church of england in swan river 
colony was bolstered from the beginning by the appointment of an anglican 
chaplain to service the population. In July 1829, as the Parmelia and Sulphur 
were arriving at the swan river, the government appointed John burdett 
Wittenoom as Colonial Chaplain. after an education at Winchester and 
brasenose College, Oxford, Wittenoom had been headmaster of Newstead 
Grammar school. soon after the death of his first wife, he accepted the offer 
of a chaplaincy in the new colony. he arrived in January 1830 on the ship 
Wanstead with his mother, sister and four sons. he soon began conducting 
Church of england services in Perth, Guildford and Fremantle. reverend 
Wittenoom took up a grant of 5,000 acres of land, while retaining his 
position of ‘chaplain to the Civil establishment of the Colony of Western 
australia’ until his death in 1855.48

For nearly thirty years after settlement, there was no Church of england 
bishop solely responsible for the swan river colony. however, in February 
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1848, the Perth Gazette reported the appointment of the right reverend 
augustus short as the new bishop of both south australia and Western 
australia, the seat of the bishopric to be in adelaide. the paper reported 
that her Majesty’s patent was read out in trinity Church in adelaide.49

some eight months later, the Government Gazette published a despatch 
sent to the Colonial secretary of Western australia, richard Madden, 
stating that Queen Victoria

has been pleased to erect as a separate see and Diocese so much of the 

bishopric of australia as is included within the limits of the Provinces of 

south australia and Western australia, and to appoint reverend augustus 

short, DD, under the style and title of the bishop of adelaide.50

Not until July 1857 was the see of Perth established, when Matthew blagden 
hale was appointed the anglican bishop at a ceremony in Lambeth by the 
archbishop of Canterbury. hale arrived in Perth on New year’s Day 1858 
on the convict ship the Nile.51

the failure to appoint a Church of england bishop solely for Western 
australia may be explained by the contemporary uncertainty about the 
survival of the colony. the absence of a bishop was frequently regretted 
by the local Church of england clergy in their correspondence. however, 
the situation changed with the appointment of reverend augustus short 
as bishop of south australia and Western australia in 1848.52

Governor Fitzgerald, in office from 1848, was very supportive of this 
move, and sent the steamer the Champion to south australia to bring 
bishop short on the first of his three visits. On this occasion, bishop short 
was accompanied by archdeacon Matthew hale of south australia, who 
would be consecrated bishop of Western australia in 1858.53 On this first 
occasion, short met sabina, the eldest daughter of Colonel Molloy, and she 
became his second wife.54

In spite of Governor Fitzgerald’s initial welcoming behaviour, it proved 
difficult for bishop short to exercise any real influence in Church of 
england politics in Western australia. at first all went well. bishop short 
corresponded with Governor Fitzgerald about the possibility of appointing 
an archdeacon for the Colony of Western australia, signing his name as 
‘augustus adelaide’. the Governor replied that such a position was ‘much 
wanted’ and that he would support an appointment from among the 



17

church of england dominance

colonial chaplains.55 the new bishop proceeded to appoint reverend J. r. 
Wollaston to this position.56 

however, a few months later, bishop short indicated that he believed 
he should have considerable power over the colony’s ecclesiastical affairs 
when he wrote to Governor Fitzgerald concerning reverend Mears of 
york, who had relinquished his post ‘without asking...my permission’. he 
claimed that Mears was ‘guilty of an ecclesiastical offence’ and that he 
must forfeit his stipend. he hoped that the Governor would agree that the 
stipend should be transferred to reverend Charles harper, who would 
take up the position in york.57

Governor Fitzgerald replied that reverend Mears had informed him 
that he intended to stay at york until he was replaced, implying that 
there was no need for the bishop of adelaide to concern himself over any 
offence Mears might have committed. he told bishop short that he had 
consulted the advocate-General and that he had been informed that the 
government could not appoint Charles harper to the york position until 
he was an ordained minister.58

bishop short also indicated that he wished to play some part in 
local Church of england politics when he corresponded with Governor 
Fitzgerald in 1848 and 1849 concerning a proposal emanating from the 
Church of england of Western australia for the allocation of 1,300 acres of 
land in order to provide a home and land for a future Western australian 
bishop. he wanted to be the official custodian of any such property

as Lord bishop of adelaide, ordinary of the Diocese comprising Western 

and southern australia, and required to visit and perform ecclesiastical 

and episcopal duties in both, until such time as the provinces shall be 

erected into separate sees…59

several people had offered grants of land for a future bishop, and Governor 
Fitzgerald informed bishop short that he would be provided with more 
information in due course.60

he was subsequently informed that the Governor had consulted the 
secretary of the trustees of Church Property, and that they had told him 
that it was not possible for them to give the bishop the control of church 
property. Perhaps Governor Fitzgerald intended to placate bishop short 
by concluding this letter with a request that he visit the colony more 
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often, ‘with consequent advantage to the community’.61 While it is clear 
that, because of the great distance between the two colonies, short would 
find it difficult to exercise his special authority in Western australia, his 
appointment seems to have resolved a problem for those who believed that 
the ‘establishment’ of the church depended on the appointment of a bishop.

however, the real dominance of the Church of england rested 
largely on the preponderance of Church of england supporters in the 
local population. Quite apart from the identity of the most important 
political figures, the number of worshippers in the Church of england 
was approximately ten times that of any other religious group. the first 
colonial census did not list religious affiliation but, in 1848, the census 
claimed that the total population numbered 4,622. at least four-fifths of 
the population were believed to be members of the anglican Church. 
the other two largest denominations represented in the colony were each 
estimated to have less than 500 followers.62

these smaller religious groups in the colony included the Wesleyan 
Methodists, who were among some of the first settlers to arrive in February 
1830.63 Methodism had its origins in the religious activities of a group of 
students at Oxford in 1729, who believed that the practices of the Church 
of england were not only corrupt, but lacked moral purpose. the early 
Methodists at Oxford, following the example of John and Charles Wesley, 
spent ‘several evenings a week reading the New testament to each other’. 
they supported charitable work, and a fixed pattern of bible reading and 
religious observances, hence the name, ‘Methodism’.64

the ship the Tranby, which arrived in the colony in February 1830, was 
hired by the committed Methodist Joseph hardey, along with Michael and 
James Clarkson and hardey’s brother, John Wall hardey. they brought 
their indentured workers with them and began successful farming ventures, 
first on 512 acres at Peninsula Farm at Maylands, and then on a selection 
of 16,000 acres at york.65 the first Wesleyan Church services were held 
in the open air near hardey’s house on the banks of the swan river, 
with hardey acting as the local preacher. then they built ‘a neat brick 
chapel capable of seating about 130 people, which is the private property of 
about 20 subscribers’ on a small block of land in Murray street belonging 
to James Inkpen.66 however, there was no Wesleyan minister until the 
reverend John smithies arrived in 184067 and immediately began planning 
the building of what he called the Centenary Chapel in remembrance of 
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the conversion of John Wesley. this building in William street could seat 
almost 400 and was opened in 1841.68 the number of people in Western 
australia who claimed to be Wesleyans was estimated to be 456 in 1848.69

the number of Catholics in the community was very small until the 
coming of convicts and free immigrants after 1850, many of them of Irish 
origin. according to the 1848 census, there were slightly fewer Catholics 
than Wesleyans, their number estimated to be 406. the roman Catholics 
among the settlers had no leadership and no church before 1843, when 
Father John brady arrived.70 before coming to Western australia, brady 
had worked in New south Wales, mainly among Irish Catholic convicts 
assigned to landholders, a responsibility involving constant travel on 
horseback over long distances.

John brady was appointed Vicar-General of the Catholic population 
in Western australia in 1843, and arrived in Perth at the end of that year, 
accompanied by the belgian priest Father Joostens. In 1844, he set out for 
europe to seek permission from rome to bring priests and missionaries 
to the colony. his appointment as roman Catholic bishop of Western 
australia occurred in May 1845. he returned in January 1846 with twenty-
seven priests and missionaries, most of whom were soon transferred to 
Mauritius because there were no established mission settlements in 
the colony.

however, Dom rosendo salvado and Dom Joseph serra began work 
as missionaries, founding the settlement at New Norcia. serra became 
Coadjutor of the Western australian diocese in 1850, but he and bishop 
brady disagreed over many issues, leading eventually to brady’s permanent 
withdrawal from the colony in 1852. brady retained the title of bishop 
until he died in December 1871. Joseph serra remained the Coadjutor-
bishop and temporal administrator of Perth from 1849 to 1862, except 
for three years from 1853, when salvado took over his position while serra 
was in europe.71

the Wesleyan Methodists were the only well-recognised group of 
Protestant non-conformist Christians in the early settlement. however, 
there were references to ‘Independents’ in the debates about religion and 
marriage in the 1840s, suggesting the presence of at least a few people 
of other persuasions. the Independents separated themselves from the 
Church of england by advocating congregational control of religious and 
church affairs, and the complete separation of church and state. they were 
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the forerunners of the Congregational Church, many members of which 
many years later united with the Methodists or the Presbyterians to make 
up the modern uniting Church.

One of the early founders of the Congregationalists in Perth was henry 
trigg, who arrived in the colony in 1829. he was an expert builder and also 
owned a large landholding. he was appointed superintendent of Public 
Works in 1838, but resigned in 1851 to become a full-time pastor of the 
Congregational Church.72 he worshipped with the Wesleyans at first, but 
in 1843 he began meetings to develop a Congregational Church. he was 
responsible for the building of the first Congregational Chapel in Perth 
in 1846.73

there were also a few Presbyterians present in the colony from the time 
of first settlement, although they were not so conspicuous in their religious 
activities. the Presbyterians were generally of scottish origin, influenced 
in their religious beliefs by the teachings of John Calvin and rejecting the 
idea of a permanent church hierarchy. they emphasised reliance on the 
teachings of the bible and had a system for electing the elders of their 
churches for fixed periods.74

both in terms of numbers and political power, the members of the 
Church of england took precedence over these Protestant groups and the 
few members of the Catholic Church. Given the general edict that the laws 
of england applied in the colony, it is not surprising that members of the 
Church of england believed that theirs was the ‘established church’.

While the debate about whether the Church of england was ‘established’ 
continues to the present day, the idea of ‘establishment’ was kept alive in the 
local population of the swan river colony for several reasons. It seemed to 
be supported by the fact that the anglican reverend Wittenoom, officially 
appointed Colonial Chaplain in 1829, received a government salary of 
£250 per year with an extra £50 for his living expenses. Over the next few 
years, other Church of england chaplains received lesser amounts, their 
incomes supplemented by donations from their congregations.

the special status of the Church of england from the time of first 
settlement was also demonstrated by the attempts of other religious bodies to 
achieve equal recognition. In November 1837, these groups were optimistic 
about impending change. a group of ministers of the Church of scotland 
and the synod of ulster in the north of Ireland called at king George’s 
sound on the ship Portland on their way to New south Wales. they sent a 
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letter on 13 November from their leader, reverend J. Dunmore-Lang, DD, 
senior Minister of the Presbyterian Church in New south Wales, offering 
assistance to the scottish and other Presbyterian inhabitants of the colony 
of swan river.

that Church [Presbyterian] we are most happy to inform you, has been 

already placed by her Majesty’s Government on precisely the same footing 

as the Church of england in the Colonies of New south Wales and Van 

Diemen’s land; and we are virtually authorized to inform you, on the 

express declaration of her Majesty’s under secretary of state for the 

Colonies, made to one of our number, that this important arrangement, in 

virtue of which this most desirable and salutary change has been effected 

in the whole ecclesiastical system of the empire, will be extended also to 

this Colony, in the event of the Presbyterian inhabitants being desirous of 

availing themselves of it.

the letter explained that ‘when one hundred adult persons shall subscribe 
to a declaration of their adherence to the Minister of their communion’, 
a salary of £100 would be provided for the minister. this amount would 
rise by £50 when the number of worshippers reached 200 and by another 
£50 when the number reached 400 adults.75

Clearly, Colonial Office policy had shifted in favour of treating the 
churches equally, foreshadowing certain future changes in the payment of 
salaries to ministers other than those of the Church of england. however, 
stipends would not be granted until a certain number of people attended 
the church regularly and the financial support was sufficient to suggest its 
likely survival. this helps explain the difficulties faced by early governors 
in satisfying local demands for such salary payment.76

although this letter from Dunmore-Lang was not published in the 
Government Gazette until 27 January 1838, Governor stirling may have 
known of its existence. It was on 18 November 1837, five days after 
Dunmore-Lang’s letter was sent to the Presbyterians, that Governor 
stirling’s ‘table of Precedency’ was published in the Government Gazette, 
implying the continuing ‘establishment’ of the anglican Church.77 this 
was essentially a statement about where individuals came in a hierarchy of 
people with official positions. the Church of england interest was strongly 
represented in that the anglican bishop, still not appointed, was the third 
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in line, after the Governor and the Lieutenant-Governor or senior Officer 
Commanding troops. Lower in the scale was the anglican archdeacon at 
number sixteen in a list ending with the Clerk of the house of assembly 
at number twenty-five.78

It is also possible to see the application of the english marriage law 
in the colony between 1829 and 1841 as promoting the belief that the 
‘established church’ had been brought unchanged to the colony. because 
reverend Wittenoom and several other Church of england clergymen 
were the only ministers of religion conducting marriage services, it was 
apparently assumed by some of the early settlers that this special status of 
the Church of england continued to apply in the colonial situation.79

the early historian of the colony J. s. battye assumed the anglican 
Church was ‘established’ in Western australia because he stated that it 
was ‘dis-established’ in 1872 under Governor Weld, ‘when the anglican 
clergy were placed in the same category as other religious bodies’.80 the 
appointment of the first Catholic Governor, Frederick Weld, suggests that 
the Colonial Office desperately wanted to see the settlement of disputes 
between the roman Catholics and the members of Church of england. 
More skilled in the use of diplomatic language than the roman Catholic 
protestors of earlier times, Weld said that his perusal of official documents 
convinced him that no legislative action was necessary to attain the principle 
of religious equality, which had long been recognised in the australian 
colonies. ‘though the position of the Church of england in the Colony is 
to some extent that of the state Church’, he could not find ‘any valid legal 
superiority derivable from any local enactment’. he therefore advised that 
the Church of england be placed on a footing of equality with others.81 It 
seems that Governor Weld was declaring that the Church of england had 
never been the ‘established church’ and was putting the issue to rest.

this question of whether or not the Church of england was ‘established’ 
was to become an important issue in the colonial debates surrounding later 
changes to the marriage laws. Whatever the answer to this difficult question, 
it is clear that the Church of england was given priority, at least until the 
middle of the 1850s. this history of early settlement and the making of 
marriage laws will reveal how the anglicans, both those in political power 
and the clergy, attempted to maintain their position of dominance.

From the time of first settlement, questions arose about how marriages 
were to be conducted. the newly settled population knew that they should 
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follow english law for the solemnisation of marriage and that they had 
a specially appointed clergyman in reverend Wittenoom. the usual 
procedures could be followed in the Guildford area among the wealthier 
settlers because there were three anglican chapels. the chapel at Guilford, 
connected to the Colonial Church society, could accommodate 150 people, 
while the two other chapels, at Middle swan and ellens brook, both had 
room for seventy worshippers.82 there was the ‘rush’ Church in Perth for 
Church of england marriages and the small chapel built for the Wesleyans 
in Murray street.

but, in the absence of church buildings in the rest of the colony, where 
would marriages be solemnised? how could banns be called for three 
sundays before the solemnisation ceremony where there were no churches? 
how could people apply for a special bishop’s license when there was no 
bishop? Who would perform the ceremonies in places of settlement where 
there were no clergymen? Would couples have to travel long distances to 
contract a marriage?




