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‘White fella got it but it’s still in my heart, this is my country’ is what Noongar 
elder Angus Wallam said during the ‘on country’ hearings into the Single 
Noongar Native Title Claim in October 2005.1 In giving evidence to the 
Federal Court of Australia at Lake Towerinning near Wagin in the south-
west of Western Australia, Mr Wallam spoke about how his people in this 
region were gradually pushed off their land by land clearing and development 
of farms.2 Noongar people were moved on to makeshift camps on ‘native 
reserves’ on the outskirts of town. Unlike European migrants, Noongar 
people were not granted any land, nor were they able to purchase it, as they 
were not considered Australian citizens. The title of this book exemplifies 
the fact that these events did not break Angus Wallam’s connection with 
the country, nor that of our Noongar people.  Land, while not owned by 
Noongar people in a legal sense, remains as much the Noongar country as 
it was before Europeans, or wadjelas, claimed the land nearly 180 years ago.  
This book is a new history of the Noongar people, their relationship to their 
land, their rights and interests, and their survival against great odds. 

The Single Noongar Claim History
The report on which this book is based is a product of the research of the 
South West Aboriginal Land and Sea Council (SWALSC), the Native Title 
Representative Body for Noongar people, and Dr John Host. The report, 
originally called ‘Applicants Historical Report’, was prepared as expert 
evidence in the native title case commonly known as the Single Noongar 
Claim (SNC) and was written in two stages between May to October 2004 
and March to April 2005. It was filed in the Federal Court in early May 2005,3  

About This Book
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SWALSC having lodged the Single Noongar Claim on 10 September 2003.4 
Eighty applicants acting on behalf of all Noongar people authorised this 
claim to determine their native title rights and interests.5 This claim covered 
the entire south-western portion of Western Australia, the boundary of 
which commences on the west coast at a point south of Geraldton (near 
Enneabba), proceeds easterly to a point approximately north of Moora, 
and then south-east to a point on the southern coast between Bremer Bay 
and Esperance. The area includes major towns such as Bunbury, Busselton, 
Margaret River, Albany, York, Merredin, Katanning and the Perth 
Metropolitan Area. It is important to note that the ‘Perth Metropolitan 
Area’ referred to in this claim consists of the broader non-urban surrounds 
of the Perth city – some 6,000 square kilometres of country.

Dr John Host gave expert evidence in court over two days over 12 and 
13 October 2005 where he was cross-examined on aspects of this report by 
lawyers representing the State of Western Australia and the Commonwealth 
of Australia.6 The report analyses the historiography and associated 
anthropology of the South-west, and, coupled with Noongar oral history, 
examines the survival of Noongar tradition, law and custom. It chronicles the 
history of history-writing on Noongar people. Themes that have dominated 
the representation of Noongar people in the written record, many of which 
can be traced back over a century, are brought to light – illustrating how 
many of the most common misconceptions regarding Noongar tradition, 
law and custom as having disappeared, have no basis in fact. The work of 
historians such as Dr Neville Green and Dr Anna Haebich, and the various 
narratives of Noongar people these historians created, are examined in detail 

– these are the narratives that have informed public opinion.
This text remains for the most part as it was originally filed in court, 

albeit with minor changes. Some cumbersome legal terminology, which was 
a requirement of the court process, has been changed and a series of tables 
and large appendices containing references to Aboriginal Corporations, 
Aboriginal leased land and Aboriginal Reserve Land Tenure have also 
been excised. A number of confidential ‘Native Welfare’ records have been 
removed. These voluminous welfare records of the twentieth century that 
relate to Aboriginal people of Western Australia include extremely invasive, 
racist, and usually demeaning commentary on those people and their families.7 
The records remain the cause of enormous pain and we have endeavoured to 
respect families’ privacy by not including names where possible.
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Other points need to be made in relation to the contents of this book. 
The report on which this book is based was not prepared as a standard 
academic publication about the history of  Noongar people. It was researched 
and written to legal requirements of the Native Title and Evidence Acts 
intending to illustrate the nature of the Noongar community over time, as 
well as its traditions, laws and customs. Accordingly, it contains detailed 
statistical analysis and debates on historical material such as death rates 
and disease affecting Noongar people. This text includes language from 
archival records and other documents from the nineteenth and twentieth 
centuries that refer to Aboriginal people that are now considered to be 
offensive. These include terms such as ‘natives’, ‘blacks’ and ‘half-castes’. It 
is upsetting and offensive to many people of Aboriginal descent to say the 
name of a person who has passed away. In this report deceased people are 
referred to in instances where they have been named in the historical record. 
SWALSC apologises for any distress caused. Finally, in this book SWALSC 
use the spelling Noongar but it may also be displayed as Nyungar, Nyoongar, 
Nyungah and Yungar.

Glen Kelly,
CEO, South West Aboriginal Land and Sea Council
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The Noongar people, like all Aboriginal groups over Australia, have areas 
where they historically reside and have cultural connection, typically for 
thousands of years before European settlement. For Noongar people the 
south-west of Western Australia is their country. The Noongar community 
has laws and customs governing their occupation and use of land throughout 
the South-west that predate European arrival. While there are different 
subgroups of Noongar people in different locations such as Ballardong, Yued, 
Whadjuk, Wardandi, Pinjarup, Bibbulmun, Wilman and Mineng they are 
one community.1 Noongar people continue to observe the community’s 
traditional laws and customs particularly in relation to land, although with 
changes flowing from the existence and actions of European settlement. 
Noongars sought a determination of native title in favour of all members of 
the present community. 

The Single Noongar Claim (SNC) was extremely large compared to 
other Aboriginal native title claims. The claim group identified ninety-nine 
originating ancestors (or apical ancestors) from whom the Noongar people 
are descended and some 200 different family names in a population of 
around 27,000. 

After the SNC was lodged SWALSC applied to have the case adjourned 
so it could fully prepare the matter for hearing of the whole SNC area. 
The State Government of Western Australia, with the Commonwealth 
Government’s support, pressed for the hearing of the Perth Metropolitan 
Area claims to continue without delay, arguing there was ‘substantial public 
interest in their early resolution’ of the proceedings and ‘that resolution 
may be postponed for years’ if it did not proceed immediately.2 A trial 

Preface: The Single Noongar Claim Case
by Chris Owen
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commenced on 11th October 2005 with the case being heard in the Federal 
Court of Australia before Justice Murray Wilcox. This trial related to 
the preliminary question of Native Title in the ‘Perth Area’ (Part A) and 
not to the wider claim area of the South-west (Part B), which would be 
the subject of separate proceedings – a condition agreed to by all parties. 
Although Part A dealt only with a small part of the area covered by the 
Single Noongar application, the evidence given by the claimants related 
to the whole of the South-west claim area. During the twenty-one days of 
the hearing, thirty Noongar witnesses gave evidence at significant sites on 
their country over the South-west, led by Vance Hughston SC, Tina Jowett 
and SWALSC’s Christine Cooper. The witnesses were also cross-examined 
by solicitors representing the State and the Commonwealth governments.3 
Expert anthropological evidence was provided by Dr Kingsley Palmer (with 
SWALSC anthropologists Ophelia Rubinich, David Raftery and Kate 
Morton assisting) and Dr Nick Thieberger provided linguistic evidence. 

The SNC case put by Vance Hughston SC affirmed that the Aboriginal 
people of the south-west of Western Australia, the Noongar people, claimed 
a communal native title to a large area of the state’s south-west, of which the 
Perth Metropolitan Area forms but a part. At the date of British assertion of 
sovereignty over the Swan River Colony at 1829, the Single Noongar Claim 
area was occupied and used by Aboriginal people who spoke dialects of a 
common language and who acknowledged and observed a common body of 
laws and customs.4 These people recognised local and regional names within 
the broader society, but shared a commonality of belief, language, custom 
and material culture, which distinguished them from neighbouring groups 
or societies such as Yamatjis (north of Noongar country in the Murchison 
Gascoyne region) and Wongais (east of Noongar country in the Goldfields). 
Responsibility for particular areas of land or waters was exercised by 
subgroups or families, but the laws and customs under which the subgroups 
possessed those rights and interests were the laws and customs of the broader 
society. Today it is no longer possible for all members of the claimant group 
to physically access many parts of the land and waters within the boundaries 
of the metropolitan claim. But, as the SWALSC legal team argued, the 
continuity of the acknowledgement and observance of traditional laws 
and customs does not require the claimants to show a continuing physical 
connection to the land. It is possible for Noongar people to acknowledge and 
observe traditional laws and customs throughout periods during which, for 
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one reason or another, they have not maintained a physical connection with 
the claim area. In trial proceedings almost all witnesses gave evidence that 
established that colonisation and pastoral and industrial development had not 
broken their connection with their traditional land. Despite being in a heavily 
urbanised area, Noongar people continue to practise traditional ways.

The primary respondents to these proceedings were the State of 
Western Australia (‘The State’) and the Commonwealth of Australia (‘The 
Commonwealth’). Sixty-six other respondent parties joined them including 
the Western Australian Fisheries Council, the Western Australian Local 
Government Association; corporations such as Telstra and two other 
Aboriginal groups who disputed the SNC.5 Other than the State and the 
Commonwealth these respondent parties proffered no evidence during the 
trial, the majority of the material being produced by SWALSC. Dr Ron 
Brunton acted as expert anthropologist for the State. Lawyers representing 
the State aggressively challenged many points in the application made 
by SWALSC asserting the existence of a single Aboriginal group called 
‘Noongar people’ historically associated with the south-west of Western 
Australia. The State and the Commonwealth argued that the relevant 
‘society’ at sovereignty was not a single Noongar society but consisted of 
smaller ‘unidentified’ groups, possibly twelve or thirteen ‘corresponding 
roughly’ with the ‘tribes’ identified on a well-known map of south-western 
Western Australia produced in 1974 by Norman Tindale. 

In relation to the Perth area, the State’s position was, in summary, 
that they denied the existence of ‘an identifiable society or community of 
Aboriginal people called “Noongar people” who currently acknowledge 
and observe traditional laws and customs’.6 They denied ‘that the alleged 

“Noongar way” constitutes a distinct culture or normative system of laws 
and customs that distinguish the claimant group from other Aboriginal or 
non-Aboriginal persons’.7  Furthermore, they argued that the word Noongar 
itself was a recent ‘phenomena’ [sic] that had emerged since sovereignty as 
a result of ‘the breakdown of traditional laws and customs’.8 They asserted 
that ‘some of the professed knowledge and beliefs about the physical and 
spiritual significance of the land and waters in the Perth Metropolitan area 
ha[d] been reconstructed from books or historical records and stories and 
beliefs sourced from areas outside the Perth Metropolitan area’.9 Regarding 
the traditional laws and customs of Noongar people in the Perth area, the 
State declared that they had become ‘limited to a few old men, who died 
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without passing on the knowledge in a systematic way’.10 They contentiously 
claimed that in relation to the Perth area:

Throughout the 19th century, European settlement of the Perth Metropolitan 
Area caused Aboriginal people to cease to acknowledge and observe tradition law 
and custom and to lose connection with their traditional estates by inter alia; 
(a) depopulation through disease and the killing of Aboriginal people by 
early settlers.
(b) dispossession and exclusion from the land as a result of non-Aboriginal 
people taking up grants of land for residence and farming.
(c) loss of access to traditional resources (including food and water resources) 
because of such dispossession and because of the depletion of such resources 
by non-Aboriginal people.
(d) education and adoption of the ways of non-Aboriginal people.
(e) removal to institutions and restrictions imposed on the movement and 
activities of Aboriginal people under legislation and government policy.
(f) the influx of Aboriginal people not traditionally associated with the Perth 
Metropolitan Area into the Perth Metropolitan Area and the adoption of 
laws and customs of those persons.11

The inference from the State’s submission was that the Swan River Colony 
and  formative state of Western Australia had subjected Noongar people to 
genocide, defined by the United Nations as acts ‘committed with intent to 
destroy, in whole or in part, a national, ethnical, racial or religious group’.12 
It is a disturbing and extraordinary irony that the Labor State government 
embraced a narrative of genocide in Perth to disprove Noongar Native Title 
while advertising and promoting protocols for acknowledging Noongar 
‘Traditional Owners’ with ‘Welcome to Country’ ceremonies.13

On the 25 August 2006, three weeks before Justice Wilcox was to hand 
down this judgement – ten months after the trial and a full two years after 
making of the order for ‘the separate proceeding’ (separating the Perth 
Metropolitan Area from the wider claim area of the South-west) and the 
commencement of the trial at the State’s insistence – the State filed a ‘Notice 
of Motion’ seeking to: 

1. terminate the whole separate question procedure; 
2. have a new trial of the separate proceeding before a different judge; 
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3. have the Single Noongar application struck out under s.84C of the 
Native Title Act for lack of authorisation.14

Justice Wilcox indicated that he was surprised to receive such a motion, that 
the State’s legal advisers had acted discourteously to the court and that the 
motion represented a complete ‘u-turn’ by the State.15 Counsel for the State 
had urged the legal orders for the determination of the ‘Separate Question’ 
upon the court.16 One respondent party solicitor even stated in submissions 
that ‘the State actively and dominantly encouraged the court to pursue the 
separate question’.17 Justice Wilcox wrote in reply:

Yet, nearly three years later and after expenditure on the case of what must 
amount to many hundreds of thousands (if not millions) of taxpayers’ 
dollars, the Court was asked to rescind the orders for a separate question, 
to abandon the work that had been done and to make the case start again; 
before another judge. As the Court noted, this would inevitably involve a 
further prolonged delay in resolving the issue of native title in the Perth 
region.18

The problem with anthropology and ‘dying races’
Until recently, Noongar people have been unfairly represented by the 
discipline of anthropology – whose themes deny them their existence – and 
a historiography that denies Aboriginal people their historical agency and 
emphasises the negative aspects of their history. In native title claims this 
written material, with its immutable perspective, is utilised by respondent 
parties to prove that culture, law and custom is not present regardless of 
what a contemporary Aboriginal witness might attest to. In the SNC the 
perverse situation arose where Noongar witnesses’ living testimony regarding 
their law and custom was contradicted by what an anthropologist said in a 
published text from the 1970s.

The anthropology by those who surveyed the South-west has been 
particularly detrimental. Anthropologists mirrored the contemporary 
scientific and social thought that Aboriginal people were a ‘doomed race’ 
destined to become extinct.19 Later professional anthropologists showed little 
interest in Aboriginal people in settled areas of Australia and did little or no 
work in the South-west. Their tendency to work away from ‘settled’ areas 
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reflected a view that remote Aboriginal society was ‘complete’, and therefore 
‘traditional’, as opposed to being disrupted or ‘non-traditional’ in the urban 
areas. It also reflected the status of anthropology at the time – preoccupied 
by documenting Aboriginal people in their ‘natural state’, stereotyping ‘true’ 
Aboriginal people as wearing loincloths, living in the desert and wielding 
spears with their culture untainted by European contact. The implication 
was that traditional culture could not possibly survive in urbanised areas. 
This theme runs through the discipline of anthropology to this day: northern 
Australia is where traditional Aboriginal people live and southern Australia 
is where non-traditional Aboriginal people live. The implications for Native 
Title cases are vast.

The early or ‘classic’ Australian ethnographies were based on material 
collected from northern or central parts of the continent, but no 
anthropologist worked in the south-west of Western Australia.20 The 
eminent anthropologists Ronald and Catherine Berndt had worked in the 
southern parts of South Australia, but the majority of their publications 
were based on materials collected from Arnhem Land or the northern 
desert regions.21 Settled areas of Australia were considered to have altered 
too much and were not objects of study to the same degree or approach. 
As Noongar people were in a ‘heavily settled’ area, Noongar culture was 
one that was seen as irretrievably altered if not destroyed by European 
contact, and anthropologists considered them ‘detribalised’, ‘acculturated’ 
and ‘remnant’.22 The identity of Noongars themselves as Aboriginal people 
was disputed by anthropologists who informed government officials who 
then categorised Aboriginal people into various categories and percentages 
of blood and caste. These were usually those of half-caste and full-blood, 
though with permutations such as quadroon (¼ Aboriginal) octoroon 
(⅛ Aboriginal) and so on up the fractional scale. These categories bore 
no relationship to Noongar society – as if a Noongar’s skin colour or the 
way they were described by the government affected their ability to pass 
on traditional knowledge – yet these categorisations defined government 
policies and affected entire generations.

The anthropology of the South-west is perhaps best associated with the 
work of Daisy Bates whose work is described in this book. She was probably 
one of the last researchers to have worked with Noongar people born 
within a decade or two of European colonisation and identified informants 
who had been alive in the early years of settlement. She used the term 
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‘Bibbulmun nation’ to describe the Noongar people of the south-west of 
Western Australia. Bates was clear as to the boundaries of the Bibbulmun 
which corresponds to the territory claimed in the Single Noongar native 
title application. She considered the Bibbulmun to be a single cultural group, 
but having some internal differentiations as a result of dialect and local 
association.23 She also stated that the ‘Bibbulmun Nation…had but one 
fundamental language, and possessed similar customs, laws etc.’  24

Bates’s materials relating to the South-west have been considered ‘her 
greatest contribution to our knowledge of Aboriginal lifestyles before these 
were changed by contact with Europeans’.25 As we will see, aspects of her 
work are considered deeply flawed. She was very much a product of her time 
reflecting contemporary evolutionary thinking on the status of Aboriginal 
people who she deemed, in a notable, yet curious statement, were a ‘dying 
race, whose final pillow she had a duty to smooth’.26 Significantly, Bates 
disregarded Aboriginal people of mixed descent and denied that these people 
were members of the Aboriginal community.27 The State gave enormous 
emphasis to Bates’s genealogies and statements documenting the ‘last 
natives’ from areas within the SNC: Yabburgurt, ‘the last’ from the Murray 
Districts; Joobaitch, ‘the last’ from the Swan and Canning districts who died 
in 1907; Woolberr, ‘the last’ from the Gingin, and Monnup, ‘the last’ from 
Victoria Plains’.28 These claims however need to be examined in the context 
in which they were made.29 Bates was writing about a group of people she 
considered were destined to become ‘extinct’ and whose offspring – recorded 
in the historical record – she deemed not to be ‘authentic’ Noongar people. 

Joobaitch’s offspring were certainly authentic and judging by their actions 
hardly infirm. In March 1905 the Police Officer in charge of Guildford Police 
station informed the commissioner of police that a Noongar man of the 
Vasse district had been trying to ‘induce’ Joobaitch’s daughter Lizzie to run 
away with him. The officer said ‘Jubaitch [sic] vows that if   ’ the Noongar man 
‘troubles him’ over his daughter ‘he will spear him’.30 Bates, by denying the 
existence of Noongar people of mixed decent was able to at once announce 
the death of one ‘race’ of people and the non-existence of future generations 
of Noongar people. A further assumption from Bates’s declarations, usually 
uncritically analysed, is the unlikely scenario that she was able to record all 
the Noongar people from the entire South-west. 

Kingsley Palmer shows how prominent anthropologist Ronald Berndt 
some seventy years later reflected similar views that Noongar people 
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and culture were ‘beyond recovery’. In the 1979 publication Aborigines 
of the South-West, Berndt wrote that the only source of information 
on traditional Aboriginal life, ‘the true South-West Aborigines’, as 
Berndt called them, was ‘early records’ which were ‘anthropologically 
unsatisfactory’.31 He concluded in eight short pages that by the 1930s the 
Aboriginal people of the South-west possessed ‘little or nothing of their 
traditional heritage’ and that most of them were, ‘of considerably mixed 
Aboriginal affinity’.32 He also claimed that Aboriginal people of mixed 
descent were culturally ‘European–Australians’, implying that they had 
lost their traditions.33 Berndt cites Chief Commissioner of Native Affairs 
administrator A.O. Neville in support of these conclusions, although it is 
clear that his views were not based on any field studies. Berndt’s prejudicial 
view was to conclude that Noongar culture was lost. Curiously, prominent 
and respected Noongar Elder Ken Colbung wrote a chapter in this same 
volume stating: ‘For myself, my particular land is the territory of the 
Nyungars, located in the South West of Western Australia.’  34 He also 
stated that land remained central to beliefs, emotions and practices, was 
integral to Noongar culture and also recognised that there were older 
people alive who were ‘heritage-bearers’.35 

Because of the dearth of research into the South-west there is an 
enormous gap in the anthropology from the time of Daisy Bates research 
right up to the late 1980s.36 Anthropological studies in Western Australia 
before then tended to reflect the contemporary legal and social status 
of Aboriginal people and focus on issues relating to problems of politics, 
conflict and assimilation in the urban setting.37 Indeed, many prominent 
anthropologists such as A.P. Elkin, the architect of assimilation policy, 
influenced and advised various Australian governments on what steps 
could be taken to assimilate Noongar people into white society.38 Norman 
Tindale is well regarded for his work in mapping ‘tribes’, although in the late 
1930s he advised governments on what had become the ‘half-caste problem’.39 
He produced and endorsed a ‘scale of absorbability’ of the various kinds of 
‘cross-breeds’ to assist in assimilation ranging from the ‘high’ level ‘F1’ (first 
generation half-caste) who were ⅛, ¼ and ⅜ caste to the ‘low’ for the ¾ 
and ⅞ caste.40 Accordingly, many anthropologists investigating Aboriginal 
people were seeing a problem rather than a people. They were looking at 
why they were not ‘assimilating’ and what could be done about it rather than 
aspects of a traditional culture.
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It was not until the last quarter of the twentieth century that this 
approach to anthropological inquiry was to change. This was a result of a 
view that what may be termed ‘urban anthropology’ was a subject worthy of 
study. Kingsley Palmer shows that it was not until comparatively recently 
that academic studies based on field research were undertaken into Noongar 
culture. These recent anthropologists, particularly Christina Birdsall, 
Sandy Toussaint and Pat Baines, have concluded that Noongar culture is 
multifaceted, diverse and maintains a structural integrity all of its own.41 
Their work re-examined Noongar culture from a different perspective and 
challenged the former view that Noongar culture was a ‘remnant’ or extinct.42 
These studies showed that Noongar culture constitutes a cultural system in 
its own right, with its own tenets, laws and beliefs, and its own community 
of practitioners and believers. 

How Noongar culture survived
Justice Wilcox acknowledged that ‘the Aboriginal people in this part of 
Australia [South-west] have been personally affected, in a profound way, 
by European actions, but that the change was not fatal to the case.43 The 
Noongar people acknowledge that their culture has changed over time, yet 
these changes have been a necessary adaptation to maintain the central 
principles that have underpinned and informed Noongar culture for 
centuries. Wearing European clothing or attending modern schools does 
not necessarily mean that a Noongar person has lost his or her culture or 
tradition or has become a ‘European–Australian’ as Ronald Berndt had 
claimed. The evidence put forward in the SNC shows there are still strict 
traditional rules governing Noongar culture. 

For example, all the Noongar witnesses gave evidence of learning about 
food-gathering as children, and, while the food sources varied from one part 
of the claim area to another, a common feature was that there were rules 
attached to taking, preparing and cooking particular food. Most witnesses 
gave further details about these rules. Justice Wilcox said ‘the most notable 
feature was the surprising proportion of the witnesses who said they 
continued to hunt and or fish, either for themselves or in order to teach their 
children or grandchildren’.44 Hunting, fishing and food-gathering remain 
important activities in the lives of most of the witnesses, and this despite 
the constraints imposed upon them by wadjela laws and practices, and the 
fact that these activities are presumably no longer essential to Aboriginal 
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survival. In carrying out these activities, the witnesses strive to follow 
traditional laws and customs, and many of them are actively teaching their 
skills, and those laws and practices, to younger members of their families.45 
In the media one or two Noongar individuals are often seen to represent 
the Noongar community, although this is not the case. Each family – often 
interconnected to numerous others – has representative elders who pass 
knowledge down to younger generations. The resilience of Noongar people 
with their strong familial networks coupled with their traditions, laws and 
customs is responsible for their strength. 

‘Men’s business’ and ‘women’s business’ are also still very much alive. 
Furthermore, despite assertions to the contrary, Noongar people have 
continued to look after their country and still to this day ‘speak for country’. 
Noongar people utilise legislation such as the Aboriginal Heritage Act 1972, 
which involves making any representations that might be necessary to 
ensure that spiritually sensitive places and sites on country are not harmed 
by development. They also speak of the right and duty to pass on knowledge 
about country and about ‘Noongar ways’ so as to ensure the continuity of 
Noongar tradition over the generations.46  

Each one of the thirty Noongar witnesses identified his or her boodja, 
or ‘country’. This is an area special to the witness in which he or she felt at 
home and could move about freely without the need of anybody’s permission. 
Wilcox stated: ‘There is a striking resemblance between the situation 
described by those witnesses and the picture conveyed by early writers…’47  
Evidence given by witnesses about the rules dictating how a person acquired 
rights over particular land and waters showed, in summary, that there had 
to be a connection, by birth or family, with the particular area. The person 
had to seek to associate himself or herself with that area, by living within, 
or frequently visiting, that area and learning about it. The person had to 
be recognised by other Noongars as being connected with it, and while a 
marriage connection enabled a person to live and hunt in particular country, 
it did not entitle the person to ‘speak for’ that country. A person could gain 
rights to particular country through either parent, although each Noongar 
witness expressed the matter in his or her own way. ‘Overwhelmingly’ they 
claimed the existence of a rule about seeking ‘permission’ to visit another’s 
boodja. Tradition states that if permission is asked, it is not usually refused. 
Of course, the ‘permission’ rule has had to accommodate the realities of 
modern life – for example, a person would not need to seek permission if 
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merely driving through another’s country on the way to somewhere else – 
but the rule is regarded as extant and its breach strongly disapproved.48 

Witnesses also gave extensive evidence about spiritual beliefs that Justice 
Wilcox said showed ‘overwhelmingly’ that they shared particular beliefs, 
however unlikely they might seem to a non-Aboriginal person.49 Beliefs 
included feeling good or being safe on their boodja because of the presence of 
familiar or friendly spirits and the description of spirits that do good things; 
the adverse effects of unfriendly spirits or those ensuring correct behaviour; 
smoking an area to clear away bad spirits; ways of propitiating unfriendly 
spirits, especially before fishing or hunting; places to avoid, regardless of 
cleansing, because of bad spirits; the chitty chitty bird (willy wag-tail) and 
‘messenger’ birds’; Wudatji or Mamari (little people who cause mischief 
and take possessions); mubarn men, who have special powers; Creation 
stories for particular country; spiritual totems and wagyls.50 Justice Wilcox 
acknowledged:

 …there was a high degree of consistency in relation to the most widespread 
beliefs (the need to appease the spirits, wirrnitjs, the creation snake story, 
wagyls, wudatji, mabarn). This says something about both the unity of the 
people across the claim area and their adherence to traditional ways.51

Justice Wilcox noted that a conclusion as to whether or not there was a 
common language throughout the area at the date of settlement would be 
a significant factor in identifying the relevant 1829 community.52 In Justice 
Wilcox’s opinion the view shared by the early writers who touched upon the 
issue was that in 1829, the people of south-west Western Australia shared 
a common language with regional variations, and that the oral tradition 
of South-west Aborigines also maintained that there is, and always has 
been, ‘only one Aboriginal language in the south-west’.53  Dr Thieberger was 
the only witness who had specialist linguistic qualifications and ‘extensive 
experience’ in Aboriginal languages, including a long association with the 
South-west. He stated that, in 1829, a common language existed, with 
dialectical differences, throughout the Single Noongar Claim area and 
he was not challenged by the respondents regarding his methodology or 
sources.54 Dr Thieberger showed how the same Noongar language recorded 
at King George Sound by Matthew Flinders in 1801 and Phillip King in 1821 
was being spoken by Noongar people in oral histories recorded in 1998. 
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Justice Wilcox commented that the evidence given by the Noongar 
witnesses as to their identity as a Noongar person was ‘critically 
important’ to the issue of continuity of a single Noongar society and 
then noted (among other things) that ‘while there were some differences 
in the Noongar witnesses’ perceptions, there was unanimity about the 
existence of such a society. There was substantial agreement about the 
location of Noongar land and little variation in the boundary descriptions, 
which were generally consistent with both the early writings and the 
anthropological evidence. Most witnesses gave clear evidence of differences 
between Noongars on the one hand, and Yamatjis and Wongais on 
the other, and were of the view that those differences were not like the 
differences between Noongar ‘tribes’. From the evidence given, Justice 
Wilcox concluded that there was ‘clearly’ a present-day ‘Noongar network’, 
linking families throughout the claim area. In regards to connection to 
the Perth Metropolitan Area, Justice Wilcox said that ‘Counsel for the 
State mentioned Bates’s statement that, following the deaths of Jubaitch 
and Fanny Balbuk, there were no more Aborigines traditionally from the 
Swan Valley area’.55 However, Bates ‘disregarded mixed-blood Aborigines’, 
therefore her statements, Wilcox declared: 

 …tell us nothing about the possible survival of mixed-blood Aborigines 
from the Swan Valley area. And we know, from the evidence in these cases 
that inter-breeding between white males and black females seems to have 
affected every Noongar family. Unsurprisingly, it commenced fairly early 
after settlement. So Bates’ statement tells us nothing about the existence of 
lines of descent from Noongars resident in the Perth Metropolitan Area at 
settlement date to members of the present claimant group.56

The Single Noongar Claim judgement 
Justice Wilcox rejected the State’s application for termination of the 
procedure, and on 19 September 2006, in a Perth courtroom packed with 
Noongar people, delivered his judgment. He rejected the State’s arguments 
and found ‘no doubt that Aborigines inhabited Part A, Perth, at date of 
settlement’ and that they were members of the single Noongar community 
which acknowledged and observed the traditional laws and customs.’  57 The 
preliminary issues were, to summarise: 
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1.  putting extinguishment to one side, whether native title existed 
in the part of the Single Noongar [No. 1] application to which the 
separate proceedings related (referred to as Part A, which encompassed 
the city of Perth and surrounding non-urban areas); 
2.  if so, whether native title was held by ‘the Noongar people’ as a 
single, communal title; 
3.  without purporting to make a formal determination of native title, 
whether the native title rights and interests were exclusive rights to 
occupy, use and enjoy.

All three of these questions were answered in the affirmative leading to an 
historic finding of native title in a ‘settled area’ over the capital city of Perth. 
The courtroom erupted in jubilation and tears of joy. What Justice Wilcox 
decided was that Noongar people exist as a discrete identifiable community, 
and that there are important customary differences between people living 
within the claim area and those living immediately outside it. The Noongar 
people have a continuity of connection to land in the South-west and 
continue to practise traditional culture. It was official acknowledgement 
for Noongar people of something they always knew; that they existed as a 
community and this was their country.58

The Single Noongar Claim appeal
Despite widespread public support for Justice Wilcox’s decision the 
State and the Commonwealth appealed this decision. In a wide-ranging 
and aggressive appeal the State and Commonwealth argued, in summary, 
that Justice Wilcox had wrongly identified a single Noongar society at 
sovereignty. They denied that there was continuity of traditional law and 
custom, and they denied that the connection to the Perth Metropolitan 
Area was made, arguing that Justice Wilcox had made errors of law and 
fact.59 The State argued that for Native Title to exist the ‘society’ had to 
show that ‘its observance of laws and rules be vital, the members of the 
society be united in and by their common observance of those laws and 
customs, continuously through time and only traditional laws and customs 
are relevant. i.e. the same at sovereignty’.60 The State argued Justice Wilcox 
had taken ‘a farrago of cultural remnants to be sufficient, apparently satisfied 
they are traditional looking, regardless whether they produce rights to 
establish a “community” ’.61
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The use of the anachronistic term ‘remnant’, which was used by Bates 
in the early 1900s and by A.P. Elkin to describe ‘detribalised natives’ in 
the 1940s, fails to recognise the interconnectedness and structure behind 
contemporary Noongar society law and custom.62 The use of the terminology 
reveals the application of outdated anthropological models of understanding 
of Aboriginal society and Noongar society in particular.

The appeal was heard over three days in April 2007 before three Federal 
Court Judges. On 23 April 2008, Justice Finn delivered the appeal decision in 
Perth to much disappointment. The Federal Court judges upheld the State 
and Commonwealth appeals that argued Justice Wilcox had committed 
errors of law by misapplying section 223(1)(b) of the Native Title Act relating 
to connection and continuity of traditional laws and customs, particularly 
in relation to the Perth Metropolitan Area. Whereas Justice Wilcox had 
regarded the Perth area as but one small part of the entire South-west, the 
State and the Commonwealth asserted the need to show evidence from 
the Perth Metropolitan Area explicitly. The appeal judges determined that 
Justice Wilcox failed to ‘have regard or attach weight’ to anthropologists 
such as Ronald Berndt’s evidence from the South-west on the ‘obervance of 
the laws and customs in the period between sovereignty and the present’.63 

Bruce Petty, The Age, September 2005. Reprinted with permission.
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Furthermore, they found that he had not sufficiently established proof of a 
level of cultural activity, following the form established in the Yorta Yorta 
High Court decision, showing that ‘for each generation since sovereignty 
acknowledgement and observance of the laws and customs have continued 
substantially uninterrupted’. The Single Noongar Claim matter was not 
dismissed, but referred back to the next Federal Court docket judge for a 
possible rehearing of the entire proceedings.64

The burden of proof on Noongar claimants according to the criteria outlined 
in the State and Commonwealth Appeal and subsequent full bench decision, is 
extremely onerous. It is not enough that Noongar people exist as a discrete 
cultural group – a point that was not overturned in the appeal – but that they, 
as a society, must show demonstrated recorded traditional cultural activity ‘ for 
each generation’ since 1829. It is challenging for any Aboriginal society today 
to satisfy such criterion, particularly that of the Noongar people who have 
survived Western Australian government policies with legislative functions 
designed specifically to eliminate their traditions, laws and customs, if not 
the people themselves. It is even harder to imagine with the knowledge that 
Aboriginal society’s laws and customs changed over millennia before European 
settlement. The judicial interpretation of the Native Title Act as illustrated by 
the Single Noongar Claim appeal by the courts reinforces European traditions 
of Social Darwinism regarding Aboriginal people. Those in remote areas are 
penalised less because the impact of European settlement is less and the land 
less desirable to governments. Aboriginal people in more heavily settled areas 
are penalised more. In essence, the more scars colonialism leaves on Aboriginal 
groups the less likely a determination of Native Title will be made and upheld. 
Noongar people have been encouraged, and indeed, coerced to give up their 
identity and penalised if they kept it. The fact that they continue to robustly 
assert their identity is testament to the strength of the Noongar people. At the 
time of writing, the issue of Native Title in the South-west remains unresolved 
although positive signs have emerged with the newly elected Liberal–National 
State Government of Western Australia indicating they will adopt a more 
conciliatory mediation-based approach to native title. Regardless of the 
outcomes, Noongar people will continue to thrive and assert their rights in 
their country and work within an adversarial legal system that struggles to 
recognise them as people. This book is dedicated to all their ‘old people’ who 
died before their country was recognised, and to the Noongar people who have 
suffered, hidden from history and denied their identity in their own country.
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A Noongar person’s application for Australian citizenship under the Native (Citizens Rights) Act 
(1944), June 1946.
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