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BOOK REVIEW

A lesser species of homicide: death, drivers and the law, by Kerry King, Perth,
University of Western Australia Press, 2020, 472 pp., $34.99 (paperback), ISBN: 978-1-
76080-002-4

This book examines a topic that has been somewhat neglected by scholars: the criminal law
relating to dangerous driving causing death (using this term in a general way to refer to a
range of different offences criminalising killing on the roads). While significant numbers of
drivers, passengers, pedestrians and cyclists are killed on Australia’s roads every year, and
local courts deal with driving matters on a daily basis, the laws that apply to dangerous
driving have not received the same scholarly or critical attention as other parts of the criminal
law. Typically regarded as sitting on the periphery of the criminal law (outside the ‘core’ of the
law, comprising offences like murder and sexual assault) (Brown et al., 2020), as not amount-
ing to ‘real’ crime, dangerous driving causing death is not often subject to serious study. This
is perhaps in part because, as Kerry King points out in this engaging new book, the wider
public discourse around dangerous driving causing death constructs such conduct as the
‘road toll’ (p. 11), with crashes regarded as accidents rather than crimes (p. 22), having the
effect of erasing the agency of actors like drivers and reducing the seriousness of the
deaths that occur. It is the idea that dangerous driving causing death is less serious than
other forms of unlawful killing that serves as the provocation for King’s work and is captured
in the book’s title, A Lesser Species of Homicide.

In her book, King tackles head on the idea that dangerous driving causing death is not as
wrongful as other types of unlawful killing, and drivers not as culpable, as the central and
stubborn problem in this legal domain. As King argues, while the traditional explanation
for the problem is that jurors are reluctant to convict offenders because they identify with
the ‘poor unfortunate driver’ (as King puts it, the ‘there but for the grace of God go I’
factor, p. 19), this is an ‘oversimplification’ (p. 20). Rather, King suggests the problem is
multi-factorial: alongside the reluctance of juries to convict those charged with this type of
offence, it includes the difficulties encountered in legislating in this area, the shortcomings
of the criminal laws around individual fault, the challenges faced by prosecutors, courts’ col-
lective failure to sentence those who are convicted to significant punishments and the gener-
alised public attitude that, almost no matter the circumstances, these deaths are, in reality,
terrible accidents. King’s exploration of the problem of deaths on the roads attempts to
take into account each of these factors, taking a fresh look at various dimensions of the
legal response to dangerous driving causing death.

A Lesser Species of Homicide traces the development of legal responses to dangerous
driving causing death from their origin in the early twentieth century to the present day. Uti-
lising government archives, press coverage, judgments and parliamentary debates, King
reconstructs the media portrayal of particular road deaths, the advocacy work done by the
families of victims together with others and the machinations of parliamentary processes
leading to changes in the law. Her focus is on the law in Western Australia but, as she
notes, the trajectory of legislation and case law is broadly similar across Australian jurisdic-
tions (indeed, the focus on WA is also particularly welcome as, in general terms, in criminal
law, the Code states, including Queensland and Tasmania, have received less attention than
the more populous common-law states) (Tarrant, 2012). As King demonstrates, there is a
pattern in this field: a particularly high-profile road death and what is perceived as an
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overly lenient sentence for the offending driver triggers legislative change of the laws. Some-
time later, another high-profile road death triggers another change, but the inadequacies of
the legal response to dangerous driving causing death persist. This unsatisfactory pattern
of reform after reform plays out again and again over the twentieth century and first years
of the twenty-first century.

King provides a detailed account of the sorry story of the legal response to dangerous
driving causing death. When, from 1946 to 1974, the relevant offence provision of the
Western Australian Criminal Code was negligent driving causing death, King’s study
reveals that, to secure a conviction for causing a death on the road, cases had to involve ‘a
prolonged sequence of overt and observed erratic behaviour’, and perhaps also aggravating
factors such as excessive speed and high levels of intoxication’ (p. 72). During this period,
deaths on the road were generally constructed as ‘the unfortunate result of a momentary
lapse’, as opposed to ‘drivers’ failure to use reasonable care and take reasonable precautions’
(p. 127). Reflecting public and political concern with the high road toll, in 1974, the negli-
gence offence was replaced with an offence of dangerous driving causing death, which oper-
ated as an alternative to manslaughter. This change was mirrored in other jurisdictions in
Australia and elsewhere at about this time. But, although introduced to address the high
road toll, this new offence could be tried summarily and came along with a lenient penalty
structure (including fines). As a result, the problem of the perception about the lesser
status of deaths on the road subsisted.

Over the decades from the 1970s, attitudes to drink driving underwent radical revision,
and, amidst growing public dissatisfaction with the status quo and increasingly active
victims’ groups campaigning for change (Hogg & Brown, 1998), the law governing killing
on the roads changed again. In 2004, the law was amended to loosen the connection
between the dangerousness of the driving and the resulting death and to increase the penalties
attached to the offence. At the same time, a new section of the offence provision (known as
Jess’ Law, after the young victim whose death precipitated the change) deemed drink driving
with a blood alcohol level of 0.15% or higher to be dangerous driving, removing the possibility
of debate about what constituted dangerousness in such cases. The law changed again in 2015
with the introduction of careless driving causing death (again, named after a young victim, as
Charlotte’s Law). Yet, as King concludes, the problem of sentences that victims’ families
regard as ‘derisory and insulting’ remains (p. 271).

King acknowledges that the legal developments are only one dimension of the problem of
deaths on the roads. Over and above the laws and practices governing dangerous driving
causing death, wider, more systemic factors—including ideas around youth, masculinity,
Australian car culture and attitudes to alcohol consumption—help to account for intractabil-
ity in this field. But, with its forensic focus on reconstructing the legal story, some of these
wider factors receive insufficient attention in the analysis provided in the book. For
example, other relevant social, political and economic dynamics bearing on dangerous
driving causing death include class (from the mid-century, driving offences brought
middle-class people before the local courts in significant numbers) (Mitchell, 2017), labour
(with driving quickly becoming vital for work and transport over the post-World War II
era) and growth and progress (with car ownership associated with individual and collective
prosperity in a consumer society). By complex alchemy, all these factors come together to
mean that, in the current era, although it is in fact licensed conduct, driving has become
something like a right in modern Australia. And recognising this means the current state
of play becomes more comprehensible, although no less lamentable.

The strength of this book lies in its close exploration of the historical development of legal
responses to dangerous driving causing death. The coverage of the legal developments is
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thoughtful and detailed. A Lesser Species of Homicide shows that, from their beginning in the
first decades of the century, when cars were a new technology and prized status symbols
which were the preserve of a select few, to the current era in which learning to drive is a
rite of passage into adulthood and cars are ubiquitous, law has been playing catch-up with
the reality of dangerous driving causing death. This story deserves to be better understood
by legal professionals and the public. The book is written in an accessible narrative style
and is likely to be of interest to readers outside the academy, as well as to students and scho-
lars of Australian criminal law, criminology and legal history.
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