
STATE OF INDIANA  ) IN THE HAMILTON CIRCUIT COURT 

     ) SS:  

COUNTY OF HAMILTON  ) CAUSE NO.: 29C01-2208-PL-005996 

 

MIB, LLC,     ) 

 Petitioner/Appellant,   ) 

      ) 

v.      ) 

      ) 

BOARD OF ZONING APPEALS  ) 

FOR THE CITY OF NOBLESVILLE, ) 

INDIANA, et. al.,    ) 

 Respondent/Appellee.   ) 

 

VERIFIED PETITION FOR EMERGENCY STAY  

  

  Comes now the Petitioner/Appellant, MIB, LLC (“MIB”), by counsel, and requests an 

Emergency Stay from this Court on the City of Noblesville’s (“City”) expansion of its decision 

affecting the business of MIB at the facility located at 15480 Herriman Boulevard.  In support of 

this request, MIB states: 

Introduction 

At issue in this Petition for Judicial Review (“Petition”) is a determination of the City 

that MIB was operating a “Sex Shop” at its facility located at 15480 Herriman Boulevard, 

Noblesville, Indiana, 46060 (the “Property”) (the “Determination”). MIB filed its Verified 

Petition for Stay of Decision Pending Appeal on August 9, 2022 (“Stay Motion”), 

contemporaneously with the Petition.  

On the date the Stay Motion was filed, MIB closed its doors to the public on in order to 

wait for this Court’s order on the Stay Motion. In the interim, MIB planned to use the Property 

for the permitted uses of warehousing, and distribution center, permitted by right because the 

Property is zoned Industrial 1.  
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Now, the City has informed MIB that it can no longer so much as maintain its product at 

the Property, even though the Property is not open to the public. The City has likewise purported 

to determine that MIB cannot continue its E-Commerce operation, relying on an even more 

expansive view of its incorrect interpretation of the term “Sex Shop” than it advanced in the 

Determination or before the Board of Zoning Appeals (“BZA”). 

 Left undisturbed, even in the interim, the City’s current interpretation of the 

Determination would irreparably harm MIB and its ability to retain the very product and business 

that are at issue in the Petition.  

An order staying the decision is necessary to prevent that harm.  

Legal Standard 

 “The power to issue a preliminary injunction, or Emergency Stay in this matter, should be 

used sparingly, and such relief should not be granted except in rare instances in which the law 

and facts are clearly within the moving party's favor”. Madison Cty. Bd. of Comm'rs v. Sipe, 143 

N.E.3d 973, 983 (Ind. Ct. App. 2020). “To obtain a preliminary injunction, the moving party has 

the burden of showing by a preponderance of the evidence that: 1) its remedies at law are 

inadequate, thus causing irreparable harm pending resolution of the substantive action; 2) it has 

at least a reasonable likelihood of success at trial by establishing a prima facie case; 3) its 

threatened injury outweighs the potential harm resulting from the granting of an injunction; and 

4) the public interest would not be disserved.”  Id. 

 In order to grant an Emergency Stay, this Court must find that MIB has a reasonable 

likelihood of success in its argument, that MIB’s remedies at law are inadequate, that the injury 

or threat of injury to MIB far outweighs any interest the City has in ceasing its operations, and 



that the public interest (not the general public, nor the 3 remonstrators who spoke at the hearing), 

will not be disserved by granting this Emergency Stay. 

Analysis 

MIB will prevail on the merits 

Neither the Determination nor the Hearing of August 1, 2022, addressed the issues of E-

Commerce, or MIB continuing to operate a warehouse or distribution facility.  Therefore, the 

City has not provided any notice or opportunity for hearing on these particular alleged violations 

to MIB. 

The record for the hearing will reflect that the City claims that MIB uses the #ABDL in 

its advertising.  However, the City never presented evidence or requested relief regarding MIB’s 

use of the Real Estate for the permitted uses of warehousing and distribution facility.  The City 

also did not provide evidence about the City’s need to shut down any E-Commerce operations. 

 As the Petition establishes, MIB’s product does not fit within the UDO’s definition of 

“adult media, lingerie, or leather goods marketed or presented in a context to suggest their use 

for sadomasochistic practices” or its definition of  “Sexually-Oriented Toys or Novelties” (UDO, 

Art. 2). As MIB established before the BZO, it doesn’t sell any of those items. The City 

presented no meaningful evidence to the contrary. 

The Property resides in a zone the City has designated as Industrial 1. Pursuant to the 

UDO, the permitted uses by right in an Industrial 1 district include but are not limited to: offices, 

assembly of finished goods, distribution facility, packaging of finished goods, warehousing 

and wholesale trade. 

After closing the store in accordance with the Determination and subject to the Stay 

Motion, MIB uses the facility for storage of products, packaging of finished goods, office, and 



warehousing—in fact, the store front that has now been closed only ever accounted for 19% of 

the square footage of the building facility1. 

The Determination was premised upon three factors, one of which was that “5 percent of 

[the Property’s] gross public floor area is devoted to the display of sexually oriented toys or 

novelties.” (emphasis in original). Meaning the Determination was premised upon the Sex 

Shop’s public retail space, which has now been closed. 

The City’s purpose for MIB’s zoned district (I-1) is to “encourage the development of 

manufacturing and wholesale establishments that are clean, quiet, and free of hazardous or 

objectionable elements, operate entirely within enclosed structures, and generate little industrial 

traffic.” (UDO, Art. 8, Part D).  

MIB’s warehousing and distribution facility activities are entirely within that purpose. All of 

MIB’s warehousing takes place inside the Property and away from public view, and the distribution 

facility operation generates one or two FedEx pickups and drop-offs in a day. The City didn’t 

suggest otherwise in the Determination.  Instead, it raised its objection to those activities later—

after the Hearing and in retaliation for MIB’s filing its appeal.  

Furthermore, the City of Noblesville’s attempt to regulate interstate commerce, and 

telling MIB that it cannot conduct any e-commerce activities, is a clear overreach of government 

powers, that harms MIB’s right to commerce in not only the State of Indiana but has nation and 

worldwide implications.  As of the date of this filing, MIB has incurred a daily losses of not only 

income, but also business relationships, due to the City’s position on its ability to conduct E-

Commerce, and its ability to continue to use the Property for warehousing and a distribution 

facility. 

 
1 In compliance with the terms of the UDO. 



 

MIB’s remedies at law are inadequate and Make this Issue an Emergency 

The City has threatened MIB with enforcement of a fine for $7,500 per day, if it 

continues to use the facility for its warehousing activities, distribution facility, or even as an 

office, while MIB’s inventory is on site. 

Incredible as that sounds, there is more—the City is also holding MIB’s inventory 

hostage, as its current threat of fines applies to moving or removing inventory from the location, 

receiving packages or even having a well established FedEx pick up location at the Property.  

By purporting to eliminate MIB’s warehouse/distribution facility, and prevent the 

removal of its inventory, the City has also impeded MIB’s ability to carry on relationships with 

its customers in other states, and countries. The loss of those customers, relationships, and 

prospective relationships would result in irreparable and uncertain harm to MIB, justifying the 

imposition of a stay. 

 Preliminary injunctions are designed to protect the property rights of parties from an 

injury until the issues of equities in a case can be determined after a full examination and 

hearing. Barlow v. Sipes, 744 N.E. 2d 1, 6 (Ind. Ct. App. 2001).  As MIB has not been afforded 

with notice or opportunity for a hearing in its use permitted by right by the UDO, and E-

Commerce activities, MIB’s property rights are being taken without any consideration and 

causing substantial harm, including damage to current and prospective business relationships due 

to the City’s abuse of process.  It has long been recognized that business’ reputation and 

goodwill are property rights.  Hartzler v. Goshen Churn & Ladder Co, 104 N.E. 34, 37 (1914).  

The Court of Appeals has upheld the grant of a preliminary injunction to protect a business’ 



reputation and goodwill.  McGlothen v. Heritage Envtl. Servs., LLC, 705 N.E. 2d 1069, 1075 

(Ind. Ct. App. 1999).  

The harm suffered by MIB at this time, clearly outweighs any possible benefit to the City 

in preventing MIB’s uses that are permitted by right under the UDO, if not its operation in total. 

Public Interest 

The City’s shifting positions have created two basis for MIB’s request: 1) that the 

Determination be stayed in its entirety; and 2) that the City’s attempt to extend the determination 

to mere warehousing should be stayed.  

As to the second, the public has no legitimate interest in whether MIB uses the Property 

as a warehouse for its goods, as a distribution facility, or as an office. By defining the purpose of 

the Industrial I-1 district as provided above, the City has consented that these uses are acceptable 

provided the subject property is kept clean and the activities are conducted inside the premises. 

By the UDO, the City doesn’t purport to have an interest in the contents of a warehouse, 

distribution facility, or office, otherwise, and it can have no legitimate interest in preventing the 

contents of any warehouse that conforms to its purpose, or any rational basis for any ordinance 

that purports to restrict warehousing or distribution on the basis of its interpretation of the items 

warehoused or distributed.  

The purpose of the UDO is that a warehouse, distribution facility, or office keeps its 

items inside and out of public view; MIB’s activities neatly within that purpose. 

Additionally, there have been no prior complaints regarding MIB’s business in the two 

and a half years it operated at the Property. Moreover, the City permitted MIB to operate without 

objection for all of that time. Given the public and City inaction, there appears to be no 

legitimate interest of the public that should preclude this Emergency Request.  



MIB stands ready to post a bond, if so ordered by this Court. 

WHEREFORE, MIB, by counsel, requests that this Court issue a ruling on this 

Emergency Verified Petition for Stay, issue an immediate Stay allowing MIB to continue its 

warehousing, office, distribution center, and E-Commerce activities, pending the results pending 

the Judicial Review of the underlying issues, and for all other remedies due and just in the 

premises. 

I AFFIRM UNDER THE PENALTIES FOR PERJURY, THAT THE FOREGOING 

REPRESENTATIONS ARE TRUE. 

      Ryan Polokoff_________________ 

      Ryan Polokoff 

      MIB, LLC 

 

     Respectfully submitted, 

        

     :/s/ Silvia B. Miller__________ 

     Silvia B. Miller, #23684-49 

      

  



CERTIFICATE OF SERVICE 

 

I hereby certify that the above was electronically filed by means of the Court’s Electronic 

Filing System (IEFS) on August 16, 2022. 

 

I further certify that a copy of the foregoing was served upon the following individuals by 

U.S. First Class Mail on the same date of filing: 

 

Mike Field 

Chairperson 

Noblesville City Hall 

16 S. 10th Street 

Noblesville, IN 46060 

 

David Burtner 

Vice - Chairperson 

Noblesville City Hall 

16 S. 10th Street 

Noblesville, IN 46060 

 

Jim Hanlon 

Member 

Noblesville City Hall 

16 S. 10th Street 

Noblesville, IN 46060 

 

Dan Mac Innis 

Member 

Noblesville City Hall 

16 S. 10th Street 

Noblesville, IN 46060 

 

Lauren Wahl 

Member 

Noblesville City Hall 

16 S. 10th Street 

Noblesville, IN 46060 

 

Caleb Gutshall 

Director Planning and Development 

Noblesville City Hall 

16 S. 10th Street 

Noblesville, IN 46060 

 

 



I further certify that a courtesy copy of the foregoing was forwarded to the following 

counsel: 

 

Jon Hughes – via IEFS  

Beth Copeland – via IEFS 

     /s/: Silvia B. Miller___________ 

      Silvia B. Miller, #23684-49 

 

 

 

ALLEN WELLMAN McNEW HARVEY, LLP 

Five Courthouse Plaza 

P.O. Box 455 

Greenfield, IN 46140 

Ph:  (317) 462-3455 

Fx:  (317) 467-6109  

sbm@awmh.net 

 

 


