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LIABILITY AND WARRANTY

The products described in this document are hereby offered for sale to be established by Pro+Aqua. This offer and 
its acceptance by any customer (the ”buyer”) shall be governed by all of the following terms and conditions. Buyer’s 
order for any item described in this document, when communicated to Pro+Aqua or an authorized distributor (the 
”seller”) verbally or in writing, shall constitute acceptance of this offer.  Provided, however, that these terms and 
conditions shall not operate as a rejection of the buyer’s offer unless such offer contains variances in the description, 
quantity, price, or delivery schedule of the items.

1. TERMS AND CONDITIONS OF SALE.
All descriptions, quotations, proposals, offers, acknowledgments, acceptances and sales of the seller’s products are 
subject to and shall be governed exclusively by the terms and conditions stated herein (the ”agreement”). The buyer’s 
acceptance of any offer to sell is limited to the terms and conditions in the agreement. Any terms or conditions in 
addition to or inconsistent with those stated in the agreement, proposed by the buyer in any acceptance of an offer 
by the seller, are hereby rejected. No such additional, different or inconsistent terms and conditions shall become 
part of the agreement between the buyer and the seller unless expressly accepted in writing by the seller. The seller’s 
acceptance of any offer to purchase by the buyer is expressly conditioned upon the buyer’s assent to all the terms 
and conditions in this agreement, irrespective of any terms in addition to, or inconsistent with those contained in the 
buyer’s offer. Acceptance of the seller’s products shall in all events constitute such assent. 

2. DOCUMENTS.
Unless provided otherwise in the agreement, all catalog descriptions, illustrations, drawings and literature or 
independently submitted estimates of performance, weights and measurements or other specifications provided 
by the seller are mere approximations and the seller reserves the right to alter or amend them at any time. The seller 
reserves the right to correct clerical or technical errors in the contract documents. The buyer shall furnish with his 
order all necessary specifications and information. The seller takes no responsibility for goods manufactured, priced 
or delivered not in accordance with the order or the specifications unless the buyer’s order and specifications are 
clear and correct. 

3. ADVICE.
All advice given in connection with the seller’s goods is provided without charge to the buyer. Any advice and 
assistance given by the seller to the buyer is given at the buyer’s risk, and the seller shall not be liable for any loss, 
damage or claim arising therefrom. 

4. MODIFICATIONS AND CANCELLATIONS. 
This agreement is not subject to oral modification or cancellation. A buyer’s request for modification or cancellation 
will not be incorporated into the agreement unless the request is accepted by the seller in a writing that amends the 
agreement. Acceptance of any such requested modification or cancellation shall be at the seller’s discretion and shall 
be upon such terms and conditions as the seller may require. 

5. HANDLING CHARGE.
Goods supplied in accordance with the buyer’s order may later be returned to the seller at the seller’s discretion 
provided the return is pre-authorized in writing, and the merchandise is unused, in original packages, unaltered, 
clean and no older than 30 days from the date of shipment by the seller. The buyer will be required to pay to the 
seller a handling charge of up to 25% of the purchase price of the returned goods. A copy of the original invoice for 
the merchandise must accompany all returns. 

6. DELIVERY.
(A) any delivery dates quoted are approximate only and the seller shall have no liability for any delays in delivery. 
(B) unless provided otherwise, delivery of the goods shall be made when the seller has notified the buyer that the 
goods are ready for dispatch. Regardless of the method of delivery, delivery shall be made F.O.B. Seller’s plant, where 
the risk of loss shall thereupon pass to the buyer upon the seller’s delivery to a carrier. Notwithstanding that the 
seller’s prices are ex-works, the seller is prepared by special contract to procure carriage or freight and insurance on 
behalf of the buyer and at buyer’s cost in which event the seller shall be under no liability for damage in transit or 
loss or damage to the goods beyond the point at which the seller contracts to deliver the same. (C) the seller will 
not make drop shipments. 

7. INSPECTION AND REJECTION. 
(A) the following provisions shall apply in relation to all deliveries of goods: the seller shall not be held liable for 
any claims of damage in transit, shortage of delivery or loss of goods, unless in the case of shortage of delivery, a 
separate notice in writing is given to the carrier concerned and to the seller within three (3) days of the receipt of 
the goods, followed by a complete claim in writing within five (5) days of receipt of the goods and in the case of 
loss of goods, a separate notice in writing is given to the carrier concerned and to the seller and a complete claim in 
writing made within thirty (30) days of the date of consignment. The buyer must inspect the goods on arrival from 
the carrier; however, where goods are accepted from the carrier concerned without being inspected, the delivery 
book of the carrier concerned must be signed ”not examined”. The seller shall have the right to inspect the goods 
at the buyer’s premises in respect to any such claims made by the buyer and the buyer shall retain such goods until 
the seller has inspected such goods or until the seller has notified the buyer that the seller does not wish to inspect 
such goods. Any breach of these conditions in this provision shall serve as a waiver to any claim brought by the buyer. 
(B) without prejudice to the seller’s other rights, should the buyer fail for any reason to send the seller forwarding 
instructions within thirty (30) days after the date of the seller’s notification that the goods are ready for dispatch or 
to accept delivery of the goods, the seller shall be entitled at the buyer’s risk and expense to store the goods and/or 
to procure or effect storage of the goods elsewhere. Goods so stored shall be paid for as if they had been dispatched 
and/or accepted. 

8. TEST AND PERFORMANCE.
(A) the seller’s goods are, where practicable, submitted to the seller’s standard test before delivery. If special tests are 
required, these shall be made at the seller’s premises unless otherwise agreed, and will be subject to an extra charge. 
(B) the seller accepts no liability for failure to attain any performance figures quoted by the seller unless the seller 
specifically has guaranteed them with an agreed sum as liquidation damages and the buyer has suffered actual loss 
by reason of the failure to attain the figures quoted. (C) any particulars of weights and measurements, power and 
consumption, power output or performance relating to the goods and like matters furnished by the seller to the 
buyer in the seller’s catalogs, literature or otherwise, are approximate and are intended only to present a general idea 
of the goods to be supplied and unless previously agreed specifically in writing shall not form part of the agreement. 

9. WARRANTY. 
Except as expressly warranted in writing by the seller, the goods sold by the seller are purchased by the buyer ”as is.”  
The seller does not warrant that the goods are of merchantable quality or that they can be used for any particular 
purpose.  Except as expressly warranted in writing by the seller, the seller makes no representation or warranty of 
any kind with respect to the products.

(A) the seller warrants that the items sold hereunder shall be free from defects in material or workmanship at the 
time of shipment by the seller. The seller warrants that if within 12 months of delivery of the goods to the buyer the 
buyer returns immediately to the seller’s premises any of the said goods which the buyer believes to be defective, 
carrier paid, properly packed and clearly marked with the buyer’s full name and address and any other information 
such as serial numbers which may be necessary to enable the goods to be identified, together with a complete 
description of the alleged defect, they will be repaired or new goods will be supplied in exchange and the goods so 
repaired or such new goods will be delivered to the buyer free of charge at the seller’s premises; provided, however, 
that the foregoing warranty shall be applicable only if upon demand by the seller, the buyer proves to the seller’s 
satisfaction: (i) that the defect was due solely to defective workmanship; (ii) that no alterations or repairs have been 
made to the goods except with the seller’s written consent; (iii) that the defect was not caused by any act of the 
buyer or its agents; and (iv) that the defect was not caused by any matter beyond the reasonable control of the seller, 
including, without limitation, accident or normal wear and tear. (B) this warranty does not apply unless the seller’s 
products are: (i) used in domestic plumbing applications; (ii) installed by a licensed contractor, plumber or qualified 
equipment installation professional; and (iii) installed and operated in accordance with published Pro+Aqua 
specifications. (C) all costs and expenses, including freight charges, customs duties, and insurance incurred in 
returning the goods to the seller’s premises in accordance with this provision shall be paid by the buyer. The benefit of 
this warranty shall not be assignable by the buyer. (D) this warranty does not extend to any goods not manufactured 
by the seller even though supplied by the seller nor does it extend to any second-hand or reconditioned goods 
nor does it extend to components manufactured by the seller but installed, attached or welded by the buyer or 
his customer on equipment not manufactured by the seller. Goods not manufactured by the seller carry only the 
warranty (if any) of their makers and the buyer is entitled to the benefit thereof only so far as the seller has the power 
to transfer it. (E) this warranty comprises the sole and entire warranty pertaining to items provided hereunder; the 
seller makes no other warranty, guarantee, or representation of any kind whatsoever. All other warranties, including 
but not limited to merchantability and fitness for purpose, whether expressed or implied, or arising by operation 
of law, trade usage, or course of dealing, are hereby disclaimed. (F) notwithstanding the foregoing, there are no 
warranties whatsoever on items built or acquired wholly or partially to the buyer’s designs or specifications.  

10. LIMITED REMEDY. 
The seller’s liability arising from or in any way connected with the items sold or this agreement shall be limited 
exclusively to repair, or replacement of the items sold. In no event shall the seller be liable to the buyer or any third 
party for any incidental, consequential or special damages of any kind or nature whatsoever, including but not 
limited to lost profits arising from or in any way connected with this agreement or any items sold, whether alleged 
to arise from breach of contract, express or implied warranty, or in tort, including without limitation, negligence, 
failure to warn or strict liability.  In no event shall the seller be liable to the buyer or any other entity for more than the 
invoice price received by the seller for any non-conforming products.  The seller shall not be liable to the buyer or any 
other entity for personal injury, property damage, or any direct, indirect, special, incidental, consequential, punitive, 
exemplary, special, or other damages of any kind, including without limitation the cost of procurement of substitute 
goods, the loss of profits, products, or production, or the interruption of business, however caused.  The seller shall 
not be liable to the buyer or any other entity on any theory of liability including without limitation breach of contract 
or express or implied warranty, tort, negligence, failure to warn, or strict liability, and whether or not the seller has 
been advised of the possibility of such damages.  The essential purpose of this provision is to limit the liability of the 
seller arising out of the sale of products to the buyer whether for breach of contract, negligence, or any other theory 
of liability.  These limitations shall apply notwithstanding any failure of essential purpose of any limited remedy and 
notwithstanding the provisions of any other agreement between the seller and the buyer.

11. WAIVER.
The seller’s rights shall not be affected or restricted by any indulgence or forbearance granted to the buyer. No waiver 
by the seller of any breach shall operate as a waiver of any later breach.

12. FORCE MAJEURE. 
The seller shall be excused from performing any of its obligations under this agreement which are prevented or 
delayed by any occurrence not within the reasonable control of the seller, including but not limited to, accidents, 
acts of god, destruction or damage to the goods or the seller’s manufacturing plant, delays or failures in delivery of 
carriers or suppliers, shortages of materials, strikes or other labor matters, floods, earthquakes, fire, riots, explosions, 
or any regulations, rules, ordinances or orders of any governmental authority, federal, state or local, whether such 
cause exists at the date of the order or not. 

13. ASSIGNMENT AND DELEGATION. 
The rights and obligations of the parties under this agreement may not be assigned or delegated, except on the 
express written consent of the other party to the assignment or delegation. 

14. INTEGRATION.
The rights and obligations of the parties and the terms and conditions set forth herein, together with any 
amendments, modifications and any different terms and conditions expressly accepted by the seller in writing, shall 
constitute a complete and exclusive statement of the terms of this agreement. This agreement supersedes not only 
all prior agreements, but also oral agreements made contemporaneously with the execution of this agreement. All 
such materials may not be used to supplement, explain, or contradict the terms of this agreement. 

15. SEVERABILITY.
If any of these conditions or any part thereof purports to exclude or restrict or limit any liability and such exclusion 
or restriction or limitation is prohibited or rendered void or unenforceable by any legislation to which it is subject, 
or is itself prohibited or rendered void or unenforceable by any legislation to which it is subject, then the exclusion, 
restriction or limitation on the condition or part thereof in question shall be so prohibited or rendered void or 
unenforceable and the validity or enforceability of any other part of these provisions shall not thereby be affected. 

16. GOVERNING LAW/LIMITATION ON ACTIONS. 
THE TERMS, CONDITIONS, RIGHTS, AND OBLIGATIONS UNDER THIS AGREEMENT SHALL BE CONSTRUED UNDER THE 
LAWS OF THE STATE OF CALIFORNIA, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS. NO ACTIONS ARISING 
OUT OF THE SALE OF THE ITEMS SOLD HEREUNDER OR THIS AGREEMENT MAY BE BROUGHT BY THE BUYER MORE THAN 
TWO (2) YEARS AFTER SUCH CAUSE OF ACTION ACCRUES.

_____________________________________________________________________

SUBMIT A WARRANTY CLAIM
To submit a warranty claim please email us at hi@proaquawater.com.
Insure to add “Warranty Claim” to the subject line and include the claim details in the body as well as your order 
number and copy of your purchase receipt.


