
ATMOSFX RESELLER AGREEMENT

This Reseller Agreement is made effective as of 
__________, 2017 (“Effective Date”), by and 
between AtmosFX, Inc (“AtmosFX”) and [Reseller 
Name] (“Reseller”). This Agreement sets forth the 
terms under which AtmosFX grants certain rights to 
Reseller to purchase AtmosFX products for resale to 
end users. The parties agree as follows: 

1. DEFINITIONS
(a) “AtmosFX Content” means 

digital animations, videos and other digital 
decoration content owned or licensed by AtmosFX. 

(b) “Documentation” means, with 
respect to Products, user manuals, reference 
manuals, installation guides, sales and marketing 
collateral, or other written technical or sales 
material provided by AtmosFX. 

(c) “End User” means any third 
party who acquires Products for its own use, but not 
for resale or further distribution.

(d) “Intellectual Property Rights" 
means all intellectual property rights comprising or 
relating to: (a) patents; (b) trademarks; (c) internet 
domain names; (d) works of authorship, expressions, 
designs, and design registrations, whether or not 
copyrightable, including copyrights and 
copyrightable works, software, and firmware; and 
(e) trade secrets, and all rights, interests, and 
protections that are associated with, equivalent or 
similar to, or required for the exercise of, any of the 
foregoing, however arising, in each case whether 
registered or unregistered and including all 
registrations and applications for, and renewals or 
extensions of, these rights or forms of protection 
under the laws of any jurisdiction throughout in any 
part of the world.

(e) “Products” means AtmosFX 
Content and all digital decoration products, 
projection products, and any accessories made 
available by AtmosFX, including any DVDs, SD cards, 
or other media on which AtmosFX Content is made 
available. 

2. APPOINTMENT AND GENERAL 
OBLIGATIONS

(a) Appointment. Subject to the 
terms of this Agreement, AtmosFX hereby appoints 
Reseller as a non-exclusive reseller of Products solely 

to End Users during the Term. For clarity, Reseller is 
not authorized to purchase Products for sale to 
other distributors. AtmosFX reserves the 
unrestricted right to market, distribute, and sell 
Products through third parties and directly to End 
Users, on a stand-alone basis and as integrated or 
combined with other products or services. 

(b) Account Manager. Each party 
will designate to the other in writing a single point of 
contact within its organization to manage the 
relationship established by this Agreement 
(“Account Manager”). Either party may change its 
Account Manager by providing written notice to the 
other party. The Account Managers will meet as 
necessary to discuss the business relationship and 
manage the activities contemplated by this 
Agreement.

(c) Compliance with Laws. 
Reseller will comply with all applicable laws and 
regulations when exercising its rights or performing 
its obligations under this Agreement. 

(d) Export Restrictions. Reseller 
will not distribute Products in any territory where 
any of the terms of this Agreement would be 
unenforceable, where the terms of this Agreement 
would not provide the protections to AtmosFX 
intended under this Agreement, or where there is a 
significant risk that the Products, or any portion of 
the Products, would fall into the public domain. 
Reseller will not make available Products outside the 
United States without obtaining all permits and 
licenses as may be required by, and conforming 
with, all applicable laws and regulations of the 
governments of the United States and the foreign 
territory. Reseller will comply with all applicable 
export control laws and regulations in the exercise of 
its rights and performance of its obligations under 
this Agreement.

(e) Expense of Doing Business. 
Each party will bear its own costs, taxes, and 
expenses of conducting its business in accordance 
with the terms of this Agreement.

(f) No Right to Subcontract. 
Reseller may not use any subcontractor, sub-reseller, 
or other third party in its performance under this 
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Agreement without the prior written consent of 
AtmosFX. 

3. ORDERS
(a) Products. Subject to the terms 

and conditions of this Agreement, Reseller may 
purchase from AtmosFX the Products listed in 
Schedule A (the “Product List”). AtmosFX may, in its 
sole discretion, upon written notice:  discontinue or 
limit its production of any Product on the Product 
List;  allocate, terminate, or limit deliveries of any 
Product in time of shortage;  modify the design, 
construction or function of any Product; and  add or 
subtract any Product from the Product List. 

(b) Purchase Orders. Reseller will 
order Products by submitting to AtmosFX written 
purchase orders that set forth the details for the 
ordered Products (i.e., type and quantity ordered, 
delivery destination, requested shipment date) (each 
a “Purchase Order”). The parties agree that the 
terms of a Purchase Order or any other document 
that conflicts with, or in any way purports to amend, 
any of the terms of this Agreement are hereby 
specifically objected to and will be of no force or 
effect. No usage of trade or other regular practice or 
method of dealing between the parties will be used 
to modify, interpret, supplement, or alter the terms 
of this Agreement. 

(c) Purchase Order Timing. 
Purchase Orders for some Products may require 
certain advance notice to AtmosFX, and Reseller will 
be responsible for planning its Purchase Orders in 
accordance with any monthly, quarterly or other 
advance order deadlines communicated by AtmosFX 
to Reseller.  AtmosFX will not be liable for any failure 
to deliver Products by any particular date. Reseller 
may not change or cancel any part of an Accepted 
Order without the written consent of AtmosFX. 

(d) Review of Purchase Orders by 
AtmosFX. Within a commercially reasonable period 
after receipt of a Purchase Order, which will not 
exceed 15 business days, AtmosFX will advise 
Reseller in a written or electronic notice whether it 
has accepted the Purchase Order (“Order 
Acknowledgement”). If AtmosFX fails to deliver an 
Order Acknowledgement within the 15 business day 
period, the Purchase Order will be deemed rejected. 
Reseller may not cancel or change any Purchase 
Order accepted by AtmosFX without the written 

consent of AtmosFX. AtmosFX reserves the right to 
accept or reject Purchase Orders in its discretion. 
AtmosFX reserves the right to cancel any Purchase 
Order previously accepted if (i) AtmosFX determines 
that Reseller is in default; (ii) AtmosFX determines 
that Reseller is in breach of any term of this 
Agreement; or (iii) delays, shortages, interruptions 
or other conditions with AtmosFX’s suppliers make 
delivery of the requested Products by the requested 
delivery date impractical.   

4. ACCEPTED ORDERS AND SHIPMENT
(a) Accepted Orders. For the 

purposes of this Agreement, an “Accepted Order” is 
an order described in an Order Acknowledgement 
delivered by AtmosFX in accordance with Section 3.

(b) Fulfillment of Purchase 
Orders. AtmosFX will use reasonable efforts to 
promptly fill all Accepted Orders by anticipated 
delivery dates communicated to Reseller.  

(c) Shipment Terms. All Products 
delivered pursuant to this Agreement will be suitably 
packed for shipment in AtmosFX’s standard shipping 
cartons, marked for shipment to Reseller’s address 
above or to an address specified in a Purchase 
Order, and delivered EX Works (Incoterms 2010) 
from AtmosFX’s facility or the facility of its contract 
manufacturer. Unless otherwise agreed to in writing 
by AtmosFX in an Order Acknowledgement, AtmosFX 
will select the carrier. Reseller will pay all freight, 
insurance, and other shipping expenses, as well as 
any special packing expense. Reseller will also bear 
all applicable taxes, duties, and similar charges that 
may be assessed against AtmosFX after delivery to 
the carrier at Reseller’s facilities. 

5. PRICE AND PAYMENT
(a)   Price. Reseller will pay to 

AtmosFX prices for Products set forth in Schedule A. 
The prices are exclusive of taxes, and Reseller will be 
responsible for payment of all taxes and duties 
assessed in connection with Reseller's purchase, 
shipment, and importation of Products or receipt of 
any services, including but not limited to sales, value 
added and use taxes, customs duties and other 
governmental assessments, but excluding those 
taxes which are solely assessed based on AtmosFX’s 
net income.

(b) Price Changes. AtmosFX will 
have the right to change the list prices shown in 
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Schedule A at any time upon 30 days’ prior written 
notice to Reseller.  Pricing changes under this 
Section 5(b) will not affect the prices applicable to a 
Purchase Order issued by Reseller prior to AtmosFX’s 
notice of the price change.

(c) Payment; Non-refundable 
Deposit. AtmosFX will invoice Reseller for 10% of the 
fees due (the “Order Deposit”) upon Order 
Acknowledgement and Reseller will pay this invoice 
within 30 days of receipt of the invoice.  AtmosFX 
will invoice the remaining 90% of fees applicable to 
an Order Acknowledgement upon delivery of the 
Products to Reseller and Reseller will pay this invoice 
within 30 days of receipt of the invoice.  The Deposit 
is non-refundable after any applicable deadline to 
issue a Purchase Order communicated by AtmosFX 
lapses.  For example, if all Purchase Orders for a 
particular item must be issued by the end of Q1 in a 
year, the deposit becomes non-refundable as of Q2. 

(d) Currency and Late Payment. 
All prices are in, and all payments must be made in, 
U.S. dollars. Late payments will accrue interest at the 
lesser of 1.5% per month and the highest rate 
allowed by applicable law. If Reseller breaches any of 
the terms or conditions of this Agreement, AtmosFX 
will be entitled to employ any company, agency or 
attorney to collect the purchase price of Products 
sold to Reseller and Reseller must pay to AtmosFX all 
costs, expenses and fees, including reasonable 
attorney’s fees, incurred by AtmosFX in the 
enforcement of this Agreement.

(e) Taxes
(i) General. When 

AtmosFX has the legal obligation to pay or collect 
taxes, the appropriate amount will be invoiced to 
Reseller, excluding taxes on the income of AtmosFX, 
and paid by Reseller within 30 days of the date of 
invoice.

(ii) Withholding Taxes. All 
payments by Reseller will be made free and clear of, 
and without reduction for, any withholding taxes. 
Any taxes that are otherwise imposed on payments 
to AtmosFX will be the sole responsibility of Reseller. 
Reseller will provide AtmosFX with official receipts 
issued by the appropriate taxing authority or other 
evidence as is reasonably requested by AtmosFX to 
establish that those taxes have been paid.

(f) Obligation to Pay. Reseller 
bears sole responsibility to pay for Accepted Orders 
regardless of any non-payments by any of its 
Resellers. 

(g) Records. During the term of 
this Agreement and for three years after the 
expiration or termination of this Agreement, Reseller 
will maintain at its primary place of business full, 
true, and accurate books of account (kept in 
accordance with generally accepted accounting 
principles) and records concerning all transactions 
and activities under this Agreement. 

(h) Audit. On at least five business 
days’ notice, during the Term and within one year 
after the expiration or termination of this 
Agreement, AtmosFX may audit Reseller’s files 
relating to its sales, marketing, and inventory of 
Products regarding transactions that took place in 
the immediately preceding 12 months.  AtmosFX 
may conduct an audit under this Section 5 during 
regular business hours and no more frequently than 
once annually. 

6. TERM AND TERMINATION
(a) Term. This Agreement will 

commence upon the Effective Date and continue for 
one year (the “Initial Term”), unless earlier 
terminated in accordance with the provisions of this 
Agreement. Upon expiration of the Initial Term, this 
Agreement will renew for successive one-year terms 
(each a “Renewal Term”, and together with the 
Initial Term the “Term”) unless one party provides 
notice of non-renewal at least 90 days prior to the 
end of the Initial Term or then-current Renewal 
Term. 

(b) Termination for Uncured 
Material Breach. If either party materially breaches 
this Agreement, the other party may terminate this 
Agreement by giving 30 days prior written notice if 
the matters set forth in that notice are not cured to 
the other party’s reasonable satisfaction within the 
30-day period. 

(c) AtmosFX Termination for 
Convenience.  AtmosFX may terminate this 
Agreement with or without cause upon 30 days’ 
written notice to Reseller. 

(d) No Liability for Termination. 
Except as expressly required by law, if either party 
terminates this Agreement in accordance with any of 
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the provisions of this Agreement, neither party will 
be liable to the other because of that termination for 
any compensation, reimbursement, or damages on 
account of the loss of prospective profits or 
anticipated sales or on account of expenditures, 
inventory, investments, leases, or commitments in 
connection with the business or goodwill of AtmosFX 
or Reseller. 

(e) Effects of Termination
(i) Upon termination of 

this Agreement, all of Reseller’s rights under this 
Agreement terminate. Within 15 days of any 
termination or expiration of this Agreement, Reseller 
must provide written notice to AtmosFX of all 
Products in Reseller’s inventory.  AtmosFX will have 
the option, within 15 days’ of Reseller’s notice, to 
buyback Reseller’s remaining inventory at the prices 
paid by Reseller, less a reasonable restocking fee 
(the “Buyback Option”).  If AtmosFX elects to 
exercise its Buyback Option, AtmosFX will pay all 
reasonable shipping and insurance costs incurred by 
Reseller in sending the Products back to AtmosFX. If 
AtmosFX does not exercise its Buyback Option, the 
terms and conditions of this Agreement shall remain 
in effect with respect to Reseller’s sale of the 
remaining Products in its inventory.  

(ii) Within 15 days of 
expiration or termination of this Agreement, Reseller 
will:   pay to AtmosFX all amounts owed to AtmosFX;  
at AtmosFX’s election, return to AtmosFX or 
irretrievably destroy all AtmosFX Confidential 
Information, Documentation, and all other AtmosFX 
materials, documentation, and data, including all 
promotional materials, in the possession or control 
of Reseller. 

(iii) Any provision that, by 
its express terms, survives termination of this 
Agreement, will survive. In addition, Sections 5(h), 
6(d), 6(e), 9, 10, 11, 12, 13, and 14 survive any 
termination of this Agreement. 

(iv) Except as expressly 
required by law, if either party terminates this 
Agreement in accordance with any of the provisions 
of this Agreement, neither party will be liable to the 
other, because of that termination, for expenditures 
or commitments made in connection with this 
Agreement or damages caused by the loss of 
prospective profits or anticipated sales. 

7. SALES AND MARKETING
(a) Minimum Advertised Price 

Policy.  In order to build and maintain AtmosFX’s 
image consistent with that of a high end consumer 
brand and to encourage Reseller’s promotion of, and 
investment in, the Products, AtmosFX has instituted 
a minimum advertised price policy (“MAP Policy”) 
applicable to all of AtmosFX’s dealers. The current 
MAP Policy is available at 
https://atmosfx.com/pages/map-policy and is 
incorporated into this Agreement by reference. 
AtmosFX may amend the MAP Policy at any time; 
the revised MAP Policy will become effective 30 days 
after it is first published by AtmosFX. The MAP Policy 
does not extend to a Reseller’s actual resale price, 
which Reseller may set in its sole discretion.

(b) Sales and Marketing Efforts. 
Reseller will, in good faith and at its own expense, 
market, advertise, promote and sell the Products to 
End Users consistent with good business practice, in 
each case using its best efforts to maximize the sales 
volume of the Products.  Reseller will only resell or 
offer to resell the Products that Reseller currently 
has in inventory.  In no event will AtmosFX be liable 
for Reseller’s agreements with End Users to sell 
Products which AtmosFX does not have in inventory.

(c) Business Practices. In 
advertising, marketing, and reselling Products and 
otherwise performing under this Agreement, 
Reseller will:  not engage in any deceptive, 
misleading, illegal, or unethical practices;  not make 
any representations, warranties, or guarantees 
concerning the Products that are inconsistent with 
or in addition to those made by AtmosFX in this 
Agreement;  comply with all applicable laws and 
regulations; and  comply with Section 8 (AtmosFX 
Name and Trademark Usage) when using any 
materials to advertise or market Products. 

(d) Sales Restrictions. In addition 
to the other restrictions set forth in this Agreement, 
Reseller will not: (i) separate any AtmosFX Content 
or accessories which are sold by AtmosFX together 
as a packaged product; (ii) market or distribute the 
Products other than in the form and packaging as 
delivered by AtmosFX to Reseller under this 
Agreement; or (iii) bundle or package the Products 
for sale with any Reseller or third-party products or 
services without AtmosFX’s prior written approval.

https://atmosfx.com/pages/map-policy
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(e) Sales and Marketing 
Literature. AtmosFX may furnish Reseller, in 
electronic format, copies of sales, marketing, and 
promotional materials that Reseller may use for 
Reseller’s own sales, marketing, and promotional 
purposes related to Products in accordance with this 
Agreement, provided that Reseller adheres to 
AtmosFX’s trademark and copyright restrictions.

8. ATMOSFX NAME AND TRADEMARK 
USAGE

(a) Use of Names. AtmosFX may 
identify Reseller in AtmosFX advertising, marketing 
materials and industry publications as an authorized 
reseller of the Products. Reseller may identify 
AtmosFX as the supplier of the Products in Reseller’s 
advertising and marketing materials if those 
materials are approved in writing in advance by 
AtmosFX, which approval will not be unreasonably 
withheld.

(b) AtmosFX Trademarks. Subject 
to the provisions of this Section 8(b), during the 
Term of this Agreement and the Sell-Off Period (if 
applicable), Reseller may advertise Products with 
AtmosFX trademarks, trade names, service marks, 
and logos of AtmosFX (“AtmosFX Trademarks”). Any 
use of AtmosFX Trademarks is subject to AtmosFX’s 
prior inspection and written approval of all materials 
bearing AtmosFX Trademarks. Reseller will not have 
the right to use any Reseller trademarks to co-brand 
the Products or Documentation. All representations 
of AtmosFX Trademarks that Reseller intends to use 
will first be submitted to AtmosFX for approval of 
design, color, and other details. Reseller will fully 
comply with all guidelines communicated by 
AtmosFX concerning the use of AtmosFX 
Trademarks, including, but not limited to AtmosFX’s 
Trademark & Brand Policy located at 
https://atmosfx.com/pages/trademark-and-brand-
policy. 

AtmosFX may modify any of AtmosFX Trademarks, or 
substitute an alternative mark for any of AtmosFX 
Trademarks, at any time upon notice to Reseller.

(c) Restrictions on Use of 
AtmosFX Trademarks. Reseller will not alter or 
remove any AtmosFX Trademarks affixed to or 
otherwise contained on or within the Products. 
Except as set forth in this Section 8, nothing 

contained in this Agreement will grant or will be 
deemed to grant to Reseller any right, title, or 
interest in or to AtmosFX Trademarks. All uses of 
AtmosFX Trademarks and related goodwill will inure 
solely to AtmosFX and Reseller will obtain no rights 
or goodwill with respect to any of AtmosFX 
Trademarks, other than as expressly set forth in this 
Agreement, and Reseller irrevocably assigns to 
AtmosFX all right, title, interest, and goodwill, if any, 
in any of AtmosFX Trademarks. At no time during or 
after the Term of this Agreement will Reseller 
challenge or assist others to challenge AtmosFX 
Trademarks or the registration thereof or attempt to 
register any of the AtmosFX Trademarks or marks or 
trade names that are confusingly similar to those of 
AtmosFX. Upon the later of termination of this 
Agreement or expiration of the Sell-Off Period (if 
applicable), Reseller will immediately cease to use all 
AtmosFX Trademarks.

9. PROPRIETARY RIGHTS AND LICENSES
(a) Ownership. Subject to the 

express rights and licenses granted by AtmosFX in 
this Agreement, Reseller acknowledges and agrees 
that:

(i) any and all of 
AtmosFX’s Intellectual Property Rights are the sole 
and exclusive property of AtmosFX or its licensors;

(ii) Reseller does not and 
will not acquire any ownership interest in any of 
AtmosFX’s Intellectual Property Rights;

(iii) if Reseller acquires any 
Intellectual Property Rights in or relating to the 
Products purchased under this Agreement (including 
any rights in any trademarks, derivative works or 
patent improvements), by operation of law or 
otherwise, these rights are deemed and are hereby 
irrevocable assigned to AtmosFX or its licensors, as 
applicable, without further action by either party; 
and

(iv) Reseller will use 
AtmosFX’s Intellectual Property Rights solely for the 
purposes of performing its obligations under this 
Agreement and only in accordance with this 
Agreement and the instructions of AtmosFX.

(b) Feedback. For any feedback, 
suggestions, or other information provided by 
Reseller to AtmosFX regarding any AtmosFX Product 
or service (“Feedback”), Reseller hereby irrevocably 

https://atmosfx.com/pages/trademark-and-brand-policy
https://atmosfx.com/pages/trademark-and-brand-policy
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assigns to AtmosFX all right, title, and interest, 
including all Intellectual Property Rights, in and to 
the Feedback.

(c) Third Party Products. The 
Products may contain content and other materials 
from third parties (“Third Party Materials”). All third 
party products are provided subject to license terms 
provided by the third party licensors, and not any 
terms contained in this Agreement.  AtmosFX 
disclaims all liability for any Third Party Materials. 

10. CONFIDENTIALITY
(a) “Confidential Information” 

means any proprietary information of a party to this 
Agreement disclosed by one party to the other and is 
either: (i) marked “Confidential” or “Proprietary” or 
in some other manner to indicate its confidential 
nature;  or (ii) should by its nature be reasonable 
known to be confidential.

(b) Exceptions. Confidential 
Information will not include any information that:  
was publicly known and made generally available 
prior to the time of disclosure by the disclosing 
party;  becomes publicly known and made generally 
available after disclosure by the disclosing party to 
the receiving party through no action or inaction of 
the receiving party;  is already in the possession of 
the receiving party at the time of disclosure;  is 
obtained by the receiving party from a third party 
without a breach of that third party’s obligations of 
confidentiality; or  is independently developed by 
the receiving party without use of or reference to 
the disclosing party’s Confidential Information.

(c) Non-Use and Non-Disclosure. 
Each party will:  treat as confidential all Confidential 
Information of the other party;  not disclose that 
Confidential Information to any third party, except 
on a “need to know” basis to third parties that have 
signed a non-disclosure agreement containing 
provisions substantially as protective as the terms of 
this Section 10, provided that the disclosing party 
has obtained the written consent to that disclosure 
from the other party; and  will not use that 
Confidential Information except in connection with 
performing its obligations or exercising its rights 
under this Agreement. Each party is permitted to 
disclose the other party’s Confidential Information if 
required by law so long as the other party is given 
prompt written notice of that requirement prior to 

disclosure and assistance in obtaining an order 
protecting that information from public disclosure. 

(d) Confidentiality of Agreement. 
Neither party to this Agreement will disclose the 
terms of this Agreement to any third party without 
the consent of the other party, except as required by 
securities or other applicable laws. Notwithstanding 
the above provisions, each party may disclose the 
terms of this Agreement:  in connection with the 
requirements of a public offering or securities filing;  
in confidence, to accountants, banks, and financing 
sources and their advisors;  in confidence, in 
connection with the enforcement of this Agreement 
or rights under this Agreement; or  in confidence, in 
connection with a merger or acquisition or proposed 
merger or acquisition, or the like.

11. WARRANTIES AND DISCLAIMER
(a) Limited Product Warranty. 

AtmosFX may make certain limited warranties 
regarding the Products solely to and for End Users’ 
benefit, which will either be: 

(i) included in a written 
warranty statement with the Product; or

(ii) included on AtmosFX’s 
website at the following URL: 
https://atmosfx.com/pages/customer-warranties-
and-disclaimers. 
No warranty is extended to Reseller under this 
Agreement.  Reseller will not provide any warranty 
regarding any Product other than the limited 
warranty described in this Section 11(a).

(b) WARRANTY DISCLAIMER. 
EXCEPT FOR THE LIMITED WARRANTY DESCRIBED IN 
SECTION 11(A), WHICH IS PROVIDED SOLEY TO END 
USERS, ATMOSFX MAKES NO ADDITIONAL 
REPRESENTATION OR WARRANTY OF ANY KIND 
WHETHER EXPRESS, IMPLIED (EITHER IN FACT OR BY 
OPERATION OF LAW), OR STATUTORY, AS TO ANY 
MATTER WHATSOEVER. ATMOSFX EXPRESSLY 
DISCLAIMS ALL IMPLIED WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE, QUALITY, ACCURACY, 
NONINFRINGEMENT, AND TITLE. ATMOSFX DOES 
NOT WARRANT ANY PRODUCT WILL ACHIEVE ANY 
LEVEL OF PERFORMANCE. RESELLER DOES NOT HAVE 
THE RIGHT TO MAKE OR PASS ON ANY 
REPRESENTATION OR WARRANTY ON BEHALF OF 

https://atmosfx.com/pages/customer-warranties-and-disclaimers
https://atmosfx.com/pages/customer-warranties-and-disclaimers
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ATMOSFX TO ANY END USER OR OTHER THIRD 
PARTY.

12. RESELLER INDEMNIFICATION
(a) Defense of Claims. Reseller 

will defend AtmosFX and its affiliates and their 
employees, directors, agents, and representatives 
(“AtmosFX Indemnified Parties”) from any actual or 
threatened third party claim arising out of or based 
upon: (i) Reseller’s breach of this Agreement; (ii) 
Reseller’s negligence, recklessness or willful 
misconduct; (iii) sale, distribution or use of the 
Products by Reseller in violation of this Agreement; 
or (iv) any modification of the Products not made or 
authorized in writing by AtmosFX. The AtmosFX 
Indemnified Parties will: (i) give Reseller prompt 
written notice of the claim, provided that any delay 
will not relieve Reseller of its obligation to defend 
AtmosFX unless that delay materially prejudices 
Reseller; (ii) grant Reseller full and complete control 
over the defense and settlement of the claim; and 
(iii) assist Reseller with the defense and settlement 
of the claim as Reseller may reasonably request. 
Notwithstanding the foregoing, Reseller will not 
enter into any settlement or acquiesce to any 
judgment imposing any liability on AtmosFX or 
admitting any fault without the prior written consent 
of AtmosFX.

(b) Indemnification. Reseller will 
indemnify each of the AtmosFX Indemnified Parties 
against:  all damages, costs, and attorneys’ fees 
finally awarded against any of them in any 
proceeding under Section 12(a);  all out-of-pocket 
costs (including reasonable attorneys’ fees) 
reasonably incurred by any of them in connection 
with the defense of that proceeding (other than 
attorneys’ fees and costs incurred without Reseller’s 
consent after Reseller has accepted defense of the 
claim); and  if any claim arising under Section 12(a) is 
settled, Reseller will pay any amounts to any third 
party agreed to by Reseller in settlement of that 
claim.

13. LIMITATIONS OF LIABILITY
(a) Disclaimer of Damages. 

NOTWITHSTANDING ANYTHING TO THE CONTRARY 
CONTAINED IN THIS AGREEMENT, EXCEPT IN 
CONNECTION WITH AN OBLIGATION TO PROVIDE 
INDEMNIFICATION UNDER THIS AGREEMENT, 
NEITHER PARTY WILL, UNDER ANY CIRCUMSTANCES, 

BE LIABLE TO THE OTHER PARTY OR ANY THIRD 
PARTY FOR CONSEQUENTIAL, INCIDENTAL, SPECIAL, 
PUNITIVE, OR EXEMPLARY DAMAGES ARISING OUT 
OF OR RELATED TO THE TRANSACTION 
CONTEMPLATED UNDER THIS AGREEMENT, 
INCLUDING BUT NOT LIMITED TO LOST PROFITS OR 
LOSS OF BUSINESS, EVEN IF THE OTHER PARTY IS 
APPRISED OF THE LIKELIHOOD OF THOSE DAMAGES 
OCCURRING.

(b) Limitation on Liability. UNDER 
NO CIRCUMSTANCES WILL ATMOSFX’S TOTAL 
LIABILITY OF ALL KINDS ARISING OUT OF OR 
RELATED TO THIS AGREEMENT, REGARDLESS OF THE 
FORUM AND REGARDLESS OF WHETHER ANY 
ACTION OR CLAIM IS BASED ON CONTRACT, TORT, 
OR OTHERWISE, EXCEED THE TOTAL AMOUNT PAID 
BY RESELLER TO ATMOSFX UNDER THIS AGREEMENT 
IN THE 12 MONTHS IMMEDIATELY PRECEDING THE 
EVENTS GIVING RISE TO THE CLAIM (DETERMINED 
AS OF THE DATE OF ANY FINAL JUDGMENT IN AN 
ACTION). 

(c) Independent Allocations of 
Risk. EACH PROVISION OF THIS AGREEMENT THAT 
PROVIDES FOR A LIMITATION OF LIABILITY, 
DISCLAIMER OF WARRANTIES, OR EXCLUSION OF 
DAMAGES IS TO ALLOCATE THE RISKS OF THIS 
AGREEMENT BETWEEN THE PARTIES. THIS 
ALLOCATION IS REFLECTED IN THE PRICING OFFERED 
BY ATMOSFX TO RESELLER AND IS AN ESSENTIAL 
ELEMENT OF THE BASIS OF THE BARGAIN BETWEEN 
THE PARTIES. EACH OF THESE PROVISIONS IS 
SEVERABLE AND INDEPENDENT OF ALL OTHER 
PROVISIONS OF THIS AGREEMENT, AND EACH OF 
THESE PROVISIONS WILL APPLY EVEN IF THE 
REMEDIES AVAILABLE UNDER THIS AGREEMENT 
HAVE FAILED OF THEIR ESSENTIAL PURPOSE. THE 
PROVISIONS OF THIS AGREEMENT UNDER WHICH 
THE LIABILITY OF ATMOSFX IS EXCLUDED OR 
LIMITED WILL NOT APPLY TO THE EXTENT THAT 
THOSE EXCLUSIONS OR LIMITATIONS ARE DECLARED 
ILLEGAL OR VOID UNDER WASHINGTON LAW. 

14. GENERAL PROVISIONS
(a) Assignment. Reseller may not 

transfer or assign this Agreement, in whole or in 
part, without the written consent of AtmosFX. Any 
attempt by Reseller to transfer or assign this 
Agreement without consent will be null and void. 
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AtmosFX may transfer or assign this Agreement 
freely without Reseller’s consent. 

(b) Governing Law. This 
Agreement will be interpreted, construed, and 
enforced in all respects in accordance with the local 
laws of the State of Washington, without reference 
to its choice of law rules and not including the 
provisions of the 1980 U.N. Convention on Contracts 
for the International Sale of Goods. Any action 
arising out of or in connection with this Agreement 
will be heard in the federal, state, or local courts in 
Seattle, Washington, and each party hereby 
irrevocably consents to the exclusive jurisdiction and 
venue of these courts.

(c) Notices. Any notice, request, 
demand, or other communication required or 
permitted in this Agreement will be in writing, will 
reference this Agreement, and will be effective: 
 when delivered personally;  when sent by facsimile, 
with written confirmation of receipt;  four business 
days after having been sent by registered or certified 
mail, return receipt requested, postage prepaid; or 
 two business days after deposit with an express 
courier, with written confirmation of receipt. All 
notices will be sent to the address set forth below or 
other address for a party as specified in writing by 
that party.

(d) Waiver and Severability. The 
waiver by either party of any breach of this 
Agreement does not waive any other breach. The 
failure of any party to insist on strict performance of 
any covenant or obligation under this Agreement 
will not be a waiver of that party’s right to demand 
strict compliance in the future, nor will the same be 
construed as a novation of this Agreement. If any 
part of this Agreement is unenforceable, the 
remaining portions of this Agreement will remain in 
full force and effect.

(e) Drafting and Interpretation. 
The parties have had an equal opportunity to 
participate in the drafting of this Agreement and the 
attached exhibits. No ambiguity will be construed 
against any party based upon a claim that that party 
drafted the ambiguous language. The headings 
appearing at the beginning of several sections 
contained in this Agreement have been inserted for 
identification and reference purposes only and must 
not be used to construe or interpret this Agreement. 

(f) Relationship between the 
Parties. AtmosFX and Reseller are independent 
contractors under this Agreement. Nothing in this 
Agreement creates a partnership, joint, venture, or 
agency relationship between the parties.

(g) Force Majeure. AtmosFX is not 
responsible for delays or failures to perform its 
responsibilities under this Agreement due to causes 
beyond its reasonable control. If the performance of 
AtmosFX is interfered with for reasons beyond its 
reasonable control, AtmosFX, upon prompt written 
notice to Reseller, will be excused from performance 
to the extent of the interference. 

(h) Entire Agreement. This 
Agreement, together with its exhibits, is the 
complete and exclusive agreement between the 
parties with respect to the subject matter of this 
Agreement, superseding and replacing any and all 
prior or contemporaneous term sheets, memoranda 
of understanding, agreements, communications, and 
understandings (both written and oral) regarding 
this subject matter. This Agreement may only be 
modified, or any rights under it waived, by written 
agreement signed by an authorized agent of the 
party against whom enforcement is sought.

(i) No Third Party Beneficiaries. 
Nothing in this Agreement, express or implied, is 
intended to confer, nor will anything contained in 
this Agreement confer on, any person other than the 
parties and the respective successors or permitted 
assigns of the parties, any rights, remedies, 
obligations or liabilities.
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“AtmosFX” “Reseller”
AtmosFX, Inc. [RESELLER NAME]
Name: Name: 
Title: Title: 
Signature: Signature: 
Date: Date: 



SCHEDULE A
Product List


