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1. There has  continued to be a steady flow of cases on disability during 2020, with a spate of 

reported and unreported cases in the first half of 2020.  In this note we consider: 
1.1. The definition of disability. 

1.2. The length  of impairment. 

1.3. Knowledge of disability. 

1.4. Direct discrimination and stereotypical assumptions. 

1.5. The definition of PCPs. 

1.6. Unfavourable treatment. 

1.7. Reasonable adjustments. 

1.8. Disclosure of medical information.  

 

1. The definition of Disability 

2. Section 5 of the EqA 2020 provides: 
 
(1)     A person (P) has a disability if— 

(a)     P has a physical or mental impairment, and 
(b)     the impairment has a substantial and long-term adverse effect on P's ability to carry out normal day-to-

day activities. 

 
The order of the issues 

3. In Khorochilova  v Euro Rep Limited UKEAT/0266/19, The Honourable Mr Justice Choudhury  

(President) (SITTING ALONE)  the Claimant claimed she was disabled based on having a "Mixed 

Personality Disorder". At a Preliminary Hearing to determine whether the Claimant had a 

disability, the Tribunal rejected that claim, and found, in any event, that there was no specific 

evidence to substantiate her claim that her condition had a substantial adverse effect on her 

ability to carry out normal day to day activities. The Claimant appealed on the grounds that: 

(1)  The Tribunal had erred in its approach to the question of impairment by considering that 

issue first before determining the substantial adverse effect issue and  

(2)  That its conclusion that there was no substantial adverse effect was one that no 

reasonable tribunal, properly considering the evidence, would have reached. 

https://www.bailii.org/uk/cases/UKEAT/2020/0266_19_1802.html
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4. The EAT dismissed the appeal. It held that, in respect of ground (1), the Tribunal did not err in 

considering the issue of impairment first. It was stated in J v DLA Piper LLP [2010] ICR 1052 that 

a Tribunal should not apply rigid sequential approach to the questions under Section 6 of the 

Equality Act 2010. However, that did not mean that the Tribunal necessarily erred in dealing 

with the questions in the order they appear in the statutory provisions. The Tribunal did go on 

to consider the question of substantial adverse effect in any event. As to ground (2), the 

Tribunal's conclusion that there was no substantial adverse effect could not  be said to be 

perverse. Whilst there was some evidence relating to the kinds of matters, identified in the 

Guidance, that it would be reasonable to treat as having a substernal adverse effect, that 

evidence was somewhat thin, and it was open to the Tribunal, in the circumstances, to conclude 

that the requirement of substantial adverse effect was not made out. 

 
Impairment in the workplace 
 

5. The impact of an impairment in the workplace has, since cases such as Cruickshank v VAW 

Motorcast Limited [2002] IRLR 24 (in which it was held that there may be a disability where the 

employee was only affected in the workplace) and Chacon Navas [20056] IRLR 706 (where 

hindrance in professional life was considered by the ECJ), continued to be an issue within the 

definition of disability. In DW v Nobel Plastiques Iberica SA (C-397/18)  [2020] I.C.R. 182, the 

Court of Justice of the European Union considered, amongst other points, the effect of 

impairment upon professional life. DW was employed by Nobel Plastiques and worked in the 

assembly and shaping of plastics pipes. She suffered from epicondylitis, an inflammatory 

condition usually of the elbow caused by repetitive motion, which was diagnosed in September 

2011.  This resulted in a number of absences and DW was assigned in priority to other workers 

with handling small pipes where the health and safety risks were lower.  During a dismissal 

exercise, Nobel adopted criteria of (i) being assigned to the processes of assembly and shaping 

of plastic pipes; (ii) having productivity below 95%; (iii) a low level of multi-skilling; and (iv) a 

high rate of absenteeism. Nobel Plastiques considered that, over the course of 2016, DW 

fulfilled those criteria as she was assigned to the processes of assembly and shaping of plastic 

pipes, had a weighted average productivity of 59.82%, a very low level of multi-skilling in the 

essential tasks associated with her post and a rate of absenteeism of 69.55%.  She was selected. 

  

6. One of the questions for the ECUJ was whether the Equal Treatment Directive (2000/78/EC) had 

to be interpreted as meaning that the state of health of a worker who was categorised as being 

particularly susceptible to occupational risks, within the meaning of domestic law, which 

prevented that worker from carrying out certain jobs on the ground that such jobs would entail 

a risk to his or her own health or to other persons, fell within the concept of 'disability' within 

the meaning of that directive. The Court held that the state of health of a worker categorised 

as being particularly susceptible to occupational risks, within the meaning of national law, which 

prevents that worker from carrying out certain jobs on the ground that such jobs would entail 

a risk to his or her own health or to other persons, only falls within the concept of 'disability', 

within the meaning of the directive, where that state of health leads to a limitation of capacity 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2010/0263_09_1506.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/eu/cases/EUECJ/2019/C39718.html&query=(DW)+AND+(v)+AND+(Nobel)+AND+(Plastiques)+AND+(Iberica)+AND+(SA)+AND+((C-397/18))
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arising as a result of, inter alia, long-term physical, mental or psychological impairments, 

which, in interaction with various barriers, may hinder the full and effective participation of 

the person concerned in their professional life on an equal basis with other workers. The 

referring Court was of the view that 'workers particularly susceptible to certain risks', within the 

meaning of art 25 of Law 31/1995, came with the concept of 'disability' within the meaning of 

Directive 2000/78, as interpreted by the Court. 

 

7. Article 1 of the United Nations Convention on the Rights of Persons with Disabilities set out that: 

"Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments 
which, in interaction with various barriers, may hinder their full and effective participation in society on an equal 
basis with others". 

Whilst the Directive does not contain a definition of disability, the Convention was applicable. 

The Court stated that the  UN Convention may be relied on for the purposes of interpreting that 

directive, which must, as far as possible, be interpreted in a manner consistent with the 

convention (judgments of 11 April 2013, HK Danmark v Dansk almennyttigt Boligselskab; same 

v Dansk Arbejdsgiverforening, C-335/11 and C-337/11, EU:C:2013:222, [2013] IRLR 571, para 

32, and of 1 December 2016, Daouidi v Bootes Plus SL, C-395/15, EU:C:2016:917, [2017] IRLR 

151, para 41).  

8. The Court did not think that 'workers particularly susceptible to certain risks' necessarily came 

within the Directive. The test was as follows: 

[The Directive] must be interpreted as meaning that the state of health of a worker categorised as being 
particularly susceptible to occupational risks, within the meaning of national law, which prevents that 
worker from carrying out certain jobs on the ground that such jobs would entail a risk to his or her own 
health or to other persons, only falls within the concept of 'disability', within the meaning of that directive, 
where that state of health leads to a limitation of capacity arising as a result of, inter alia, long-term 
physical, mental or psychological impairments, which, in interaction with various barriers, may hinder the 
full and effective participation of the person concerned in their professional life on an equal basis with 
other workers. It is for the national court to determine whether, in the case in the main proceedings, those 
conditions are satisfied. 

 

9. In Britliff v Birmingham City Council [2020] I.C.R. 653 it was held that the Convention has indirect 

effect. The Claimant had  indicated that he was complaining of unfair dismissal and disability 

discrimination.  He also ticked the box labelled: “I am making another type of claim which the 

Employment Tribunal can deal with”; and he wrote there: “Violations of the United Nations 

Convention on the Rights of Persons with Disabilities and breaches of the Charter of 

Fundamental Rights of the European Union”. The Respondent had subsequently accepted that 

the Claimant is a disabled person, for the purposes of the Equality Act 2010, by reference to 

sleep apnoea, anxiety and depression.  The EAT confirmed that the CRPD did not have direct 

effect nor could it be relied on  for a cause of action. It was noted that “It has been clearly held 

by the CJEU that the CRPD may be relied upon for the purposes of interpreting the Framework 

Directive which must, so far as possible, be interpreted in a manner consistent with it… 

Accordingly, it will be open to the Claimant (and indeed the Respondent), at the hearing  of his 

claims in the ET, to seek to rely upon any relevant provision of the CRPD as having a bearing, by 

https://assets.publishing.service.gov.uk/media/5d569459ed915d08d612d7d7/Mr_A_Britliff_v_Birmingham_City_Council_UKEAT_0291_18_BA.pdf
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any of the techniques which may be deployed, in accordance with the Marleasing 

jurisprudence, on the interpretation of any relevant provision of the 2010 Act.” There is thus no 

reason why the approach in DW v Nobel Plastiques Iberica SA cannot be adopted as a matter of 

interpretation of the definition of disability under the EqA 2020. 

 

Grief and impairment in the workplace 

10. It was argued by the employee in Igweike v TSB Bank plc [2020] IRLR 267 that the fact the 

Claimant’s performance had been affected by a grief reaction amounted to a disability and that 

he had been subjected to disability discrimination when he did not receive a bonus. The Tribunal 

held that the grief reaction did not amount to an impairment.   The EAT held that the tribunal 

had been entitled to conclude that the Claimant was not suffering from an impairment at the 

material time. In some cases, bereavement may lead to ordinary symptoms of grief that do not 

bespeak any impairment. In others, it may lead to something more profound which is, or 

develops into, an impairment over time. A clinician using the word 'depression' may be regarded 

as one form of evidence that that is what has happened in a given case; but the matter is one 

for the appreciation of the tribunal, drawing on the totality of the evidence, and the application 

of a clinical label is neither necessary nor, if it has been applied, conclusive. There is a valid 

distinction to be drawn between a normal reaction to an adverse and tragic life event and 

something that is more profound and develops into an impairment. That distinction was 

properly applied by the tribunal to the circumstances of the present case. 

 

11. The requisite effect on normal day-to-day activities may be established if there is a requisite 

effect on normal day-to-day professional or work activities, even if there is none on activities 

outside work or the particular job. However, in many, perhaps most successful cases, disabled 

status is established because the requisite effects are found on normal day-to-day activities 

outside work, or both outside and in work. It is not wrong, therefore, for a tribunal also to look 

for evidence of such effects outside work, which may, in a given case, by themselves support 

the claim. In the present case the tribunal was not wrong to consider what the evidence was 

about the effects, or symptoms, that the Claimant said he was experiencing in daily life in 

general. The tribunal would have been wrong not to consider that, as it might potentially have 

been enough to get the Claimant's case home. Moreover, the tribunal had not failed to engage 

with the evidence about what was said to be the effects in the work context. It had plainly 

understood that it was the Claimant's case that the effects of his grief reaction on his ability to 

concentrate on his work had affected his performance. It was not necessary for the tribunal to 

find that an individual's performance was so badly affected that it takes him below the range of 

absolute levels of performance exhibited amongst other colleagues. The question would not be 

whether his performance was so badly affected that it fell, in terms of its actual level, below 

that absolute range.  

 

12. In considering whether the impact on his performance was substantial, the tribunal may take 

into account how the degree or extent of differential in his performance (between what it would 

be without the impairment, and what it was in view of the impact of the impairment) compared 

with the degree of differential or variation in performances that might normally be encountered 

https://assets.publishing.service.gov.uk/media/5dfb8340ed915d1f8e522435/Mr_I_Igweike_v_TSB_Bank_Plc_UKEAT_0119_19_BA.pdf
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among workers required to carry out the same task, and who were not labouring under the 

effects of the same impairment. In the present case, the tribunal had not erred in law 

concluding, on the basis of the evidence presented to it, that there was  not a substantial impact 

of the grief reaction on performance in the Claimant's case. Judge Auerbach noted: 

 

“In some cases, bereavement may lead to ordinary symptoms of grief which do not bespeak any impairment. In 
others, they may lead to something more profound which is, or develops into, an impairment over time. A clinician 
using the word 'depression' may be regarded as one form of evidence that this indeed is what has happened in a 
given case; but, to repeat, the matter is one for the appreciation of the Tribunal, drawing on the totality of the 
evidence, and the application of a clinical label is neither necessary nor, if it has been applied, conclusive”. 

13. On the question of day to day activities Judge Auerbach stated: 
 
“…the requisite effect on normal day-to-day activities may be established if there is a requisite effect on normal day-
to-day professional or work activities, even if there is none on activities outside of work, or the particular job. 
However, in focussing on this important strand in the jurisprudence, and in recognising the sound policy-driven 
reasons for it, one should not lose sight of the fact that in many, perhaps, I would venture, most successful cases, 
disabled status is established because the requisite effects are found on normal day-to-day activities outside of work, 
or both outside of and inside of work.” 

 
14. On the question of substantial impairment, the Judge stated: 

 
“it must consider what was or would be their degree or level of ability to carry out the activity in question in the 
absence of the impairment, and what is their altered degree or level of ability to carry out that activity as a result of 
the effect of the impairment. 
Having ascertained what is factually the impact in the complainant's case, the Tribunal must then form a view as to 
whether that impact is to be judged as more than minor or trivial. As the overriding test is concerned with the 
impact on the complainant's ability, the Tribunal should consider whether that impact, in relation to his ability to 
carry out this particular activity, was significant for him. How great or appreciable a difference did it make in terms 
of his ability to carry out this particular activity at work?” 

 
15. In some cases it may be that a comparison can be made with the standard of work carried out 

by other employees: 

 
“In this type of case the further question may still arise, however, as to the means by which the degree, extent or 
nature of impact on him is to be judged or calibrated, when judging whether it is more than minor or trivial. Having 
regard to the language of the Guidance and the discussion in Paterson, I do not think it can be said that the position 
of fellow workers, doing the same or similar jobs, or who are required to perform the same or similar tasks (as 
opposed to the public at large) can necessarily be ruled out as an irrelevant area of enquiry. Thus, in the Paterson 
case itself, consideration was given to the position of fellow workers required to take the same assessment, and their 
ability to complete it within a given time constraint. It seems to me that the contribution that consideration of that 
aspect may make is to help the Tribunal to assess, and calibrate the significance of the impact of the impairment on 
the individual complainant, in relative, not absolute, terms… I do not think therefore that it is necessary, to a claim 
of this sort, for the Tribunal to find that the individual's performance is so badly affected that it takes him below the 
range of absolute levels of performance exhibited amongst other colleagues. The question would not be whether his 
performance was so badly affected that it fell, in terms of its actual level, below that absolute range. However, in 
considering whether the impact on his performance is substantial, the Tribunal may take into account how the degree 
or extent of differential in his performance (between what it would be without the impairment, and what it is in view 
of the impact of the impairment) compares with the degree of differential or variation in performances that might 
normally be encountered among workers required to carry out this task, and who are not labouring under the effects 
of the same impairment… 
If in a given case, for example, the Tribunal found that an individual's performance was 50% lower than normal for 
him, it might readily accept that a reduction of 50% in performance would be significant and unusual for anyone. 
However, if the Tribunal found that the reduction in his performance was just a few percentage points, it might be 
assisted in considering whether that was a substantial reduction, by looking at the wider picture of whether a 
reduction of that more modest level was something that would generally be regarded as significant,” 
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16. The EAT concluded that the  “Claimant was of course, and no doubt still is, hugely aggrieved 

that he was assessed as off-track and did not get his bonus. That is, as such a stark distinction: 

either you get your bonus, or you do not. However, I do not think that the findings of fact that 

the Judge made were such that I can say that he plainly erred in law, in his conclusion that there 

was no substantial effect on the Claimant's performance, of the impact of the grief reaction on 

his concentration, and hence on his performance in the requisite sense.” 

 

17. The EAT noted that the tribunal is not relieved from consideration of long-term substantial 

effects where it has first found there is no impairment. Per HHJ Auerbach:  “As J v DLA Piper UK 

LLP explains, at least in some cases a finding of substantial adverse and long-term effects may 

itself be considered to lend support to an inference of the presence of an impairment. It is 

therefore possible that a Judge who makes a finding of substantial, adverse, long-term effects 

may err, if they do not then consider, or revisit, the possible impact of that finding on the 

impairment issue.”   

 

18. The tribunal had not erred in failing to find a long-term effect. It had not failed to have regard 

to what light the evidence cast on the wider picture of whether there were long-term effects 

over the course of the requisite period.   

 

2. The length of impairment. 

19. It is usually necessary to consider whether the disability is long term. In Tesco Stores Ltd v 

Tennant [2020] IRLR 363 the effect of Schedule 1 paragraph 2 of the EqA 2020 was 

considered. This provides: 

 
(1)     The effect of an impairment is long-term if— 

(a)     it has lasted for at least 12 months, 
(b)     it is likely to last for at least 12 months, or 
(c)     it is likely to last for the rest of the life of the person affected. 

 

20. A preliminary hearing was held on the issue of disability. The employment judge found that the 

Claimant had suffered from depression, which was an impairment, and that it had had a 

substantial effect on her from 6 September 2016. The judge went on to consider whether the 

effect of the impairment was 'long-term' as required by section 6 of the Equality Act 2010 and 

defined by paragraph 2 of Schedule 1 to the Act.  The judge held that because the Claimant's 

depression had had a substantial adverse effect on her for the 12-month period from 

September 2016 to September 2017, she was suffering a disability during the whole of that 

period on the basis of paragraph  2(1)(a). Tesco appealed. It was held by the EAT that paragraph 

2(1)(a) requires one to look at the date of the act of discrimination or harassment which one is 

addressing, and to ask whether, as of that date, there has been 12 months of effect. The judge's 

conclusion was plainly wrong, since   at any of the relevant dates up until 6 September 2017, 

the impairment and the effects thereof had not yet lasted for at least 12 months. 

 

https://assets.publishing.service.gov.uk/media/5e3307c1e5274a08ebc07c18/Tesco_Stores_Ltd_v_Mrs_C_Tennant_UKEAT_0167_19_OO.pdf
https://assets.publishing.service.gov.uk/media/5e3307c1e5274a08ebc07c18/Tesco_Stores_Ltd_v_Mrs_C_Tennant_UKEAT_0167_19_OO.pdf
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21. Of course there is no reason why paragraph 2(1)(b) should not be relied upon. In the present 

case the EAT held that reliance could not be placed on this provision as there has been no 

cross appeal and it could not be relied upon at remission. It was stated:  

 
“The onus was on Mrs Tennant to establish that she was disabled and to put forward the basis for that finding. Mr 
Linstead did rely on para 2(1)(b) below though, for whatever reason, he did not succeed on the argument as is clear 
from para 27 of the judgment. Therefore, in the absence of a cross-appeal, it cannot be right that he should be 
allowed to raise the point again on a remission by the EAT.” 

 

 

22. The EAT considered the relevance of the employer’s knowledge about length of impairment in 

Mr Mike Lawson v Virgin Atlantic Airways Ltd UKEAT/0192/19/VP, Mathew Gullick, Deputy 

Judge of the High Court. It allowed an appeal by the Claimant against a finding made at  a 

Preliminary Hearing that he was not disabled within the meaning of section 6 of the Equality  

Act 2010 as of 20 May 2017, the date of his dismissal. The Employment Tribunal should not have  

determined the issue arising under paragraph 2(1)(b) of Schedule 1 to the Act on the basis of 

the  Respondent’s actual or constructive knowledge. That issue was remitted to the same 

constitution  of the Employment Tribunal to be re-determined. It was stated: 

 

"the relevance of the issue of whether  or not the impairment giving rise to disability would last for a year or longer 

lies in whether,  having regard to the contemporaneous evidence, not just that before the employer, the Claimant’s  

condition was, viewed objectively, likely to last for more than 12 months and that the tribunal is not concerned with 

the actual or constructive knowledge of the employer.  43. I accept that in basing its conclusion at paragraph 53 on 

the state of the Respondent’s knowledge or what the Respondent might reasonably be expected to know regarding 

the Claimant’s condition, the ET erred in law.  Moreover, the ET did not either in form or substance address the 

correct question which was, as stated in paragraph 14 in Nissa, whether viewed at the time, that is 20 May 2017 and 

without the benefit of hindsight, the substantial adverse effects of the impairment were likely to last at least 12 

months."  

 

Nissa v Waverly Education Foundation Limited  and another UKEAT/0135/18/DA was applied.  
 

3. Knowledge of disability. 
23. It is frequently the case that the employer asserts that it had no idea that the employee was 

disabled. This may be particularly so where the employee has a mental or psychiatric 

impairment which it has not brought to the attention of the employer and the latter has no 

reason to suspect that this is the position. The employee may have hidden the condition or not 

engaged with Occupational Health. Section 15(2) of the EqA 2020 provides: 

 

“(2) Subsection (1) does not apply if A shows that A did not know, and could not reasonably have been expected to 

know, that B had the disability.” 

24. In A Ltd v Z, UKEAT/0273/18/BA, [2020] I.C.R. 199 the Claimant suffered from mental and 

psychiatric impairments, namely stress, depression, low mood and schizophrenia. On taking 

employment she did not disclose any of her mental health issues and this continued into her 

employment, with her routinely attributing sickness absences, including a period when she 

received in-patient psychiatric care, to physical symptoms. During 14 months she had 85 days 

of unscheduled absence, of which 52 were recorded as sick leave. On her return from work after 

a period of absence she was slightly late and failed to provide evidence to corroborate what she 

said was the reason for that. The employer's chief executive told the Claimant that because she 

https://assets.publishing.service.gov.uk/media/5ec4ff9b86650c279a4c1d8a/Mr_Mike_Lawson_v_Virgin_Atlantic_Airways_Ltd_UKEAT_0192_19_VP.pdf
https://assets.publishing.service.gov.uk/media/5c6c3b4f40f0b647b1a86f0f/Mrs_F_Nissa_v__1__Waverly_Education_Foundation_Ltd__2__Ms_J_Newsome_UKEAT_0135_18_DA.pdf
https://assets.publishing.service.gov.uk/media/5d1f1e3aed915d0bb7b6e8fb/A_Ltd_v_Z_UKEAT_0273_18_BA.pdf
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felt unable to depend on her, due to her poor attendance and timekeeping, she had decided 

the Claimant must be dismissed.  

 

25. The Claimant complained of constructive dismissal. The employer accepted that the Claimant 

was a disabled person for the purposes of s 5 of the Equality Act 2010 but denied that it had 

knowledge of her disability. The tribunal accepted that lack of knowledge and went on to 

address the question of whether the employer might reasonably have been expected to know 

of the disability under section 5(2). The tribunal concluded that the employer was fixed with 

constructive knowledge. It  concluded that in the circumstances, and taking account of the fact 

that mental health problems often carried a stigma that discouraged people from disclosing 

such matters, it had been incumbent on the employer to enquire into the Claimant's well-being 

and that their failure to do so precluded them from denying that they ought to have known that 

she had a disability. In assessing the amount of compensation due, the tribunal concluded that 

had the employer enquired into the Claimant's health, she would have continued to suppress 

information concerning her mental health issues.  

 

26. The EAT held that section 15(2) of the EqA 2010 is directed at the question of the employer's 

knowledge. Where the employer does not have actual knowledge, the question is what it might 

reasonably have been expected to have known. The test is not what more might have been 

required of the employer. The tribunal had  consider what the employer might reasonably have 

been expected to do, which was, to have understood that mental health problems often carried 

a stigma, that  discouraged people from disclosing such matters and, therefore, to have made 

enquiries into the Claimant's mental wellbeing. However, this did not answer the question as 

to what the employer might reasonably have been expected to know, after having made those 

enquiries. The tribunal had already found as a fact that the actual knowledge of the employer 

fell short of knowing anything more than that the Claimant had faced a number of difficult 

personal circumstances and had sometimes experienced stress as a consequence. Of itself, that 

did nothing more than suggest that she had suffered symptoms that could be seen as 

unremarkable and unsurprising reactions to life events.  

 

27. The Tribunal thought,  allowing for the difficulties that arose in relation to the disclosure of 

mental health problems, it might well have been better had the employer made further 

enquiries of the Claimant. That, however, was not the same as a finding that the employer could 

reasonably have been expected to know of the Claimant's disability. In light of the tribunal's 

finding that the Claimant would have continued to suppress information concerning her mental 

health problems, the complete answer to the s 15(2) question was that even if the employer 

could reasonably have been expected to do more, it could not reasonably have been expected 

to have known of the Claimant's disability. 

 

28. HHJ Eady QC set out the principles: 

(1)     There need only be actual or constructive knowledge as to the disability itself, not the causal link between 
the disability and its consequent effects which led to the unfavourable treatment, see City of York Council v Grosset 
[2018] EWCA Civ 1105, [2018] IRLR 746, [2018] ICR 1492 CA at para 39. 
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(2)     The Respondent need not have constructive knowledge of the complainant's diagnosis to satisfy the 
requirements of s 15(2); it is, however, for the employer to show that it was unreasonable for it to be expected to 
know that a person (a) suffered an impediment to his physical or mental health, or (b) that that impairment had a 
substantial and (c) long-term effect, see Donelien v Liberata UK Ltd (2014) UKEAT/0297/14, [2014] All ER (D) 253 
(Dec) at para 5, per Langstaff P, and also see Pnaiser v NHS England (2016) UKEAT/0137/15/LA, [2016] IRLR 170 
EAT at para 69 per Simler J. 

 
(3)     The question of reasonableness is one of fact and evaluation, see [2018] EWCA Civ 129, [2018] IRLR 535 CA 
at para [27]; nonetheless, such assessments must be adequately and coherently reasoned and must take into 
account all relevant factors and not take into account those that are irrelevant. 

  
(4)     When assessing the question of constructive knowledge, an employee's representations as to the cause of 
absence or disability related symptoms can be of importance: (i) because, in asking whether the employee has 
suffered substantial adverse effect, a reaction to life events may fall short of the definition of disability for EqA 
purposes (see Herry v Dudley Metropolitan Council (2016) UKEAT/0100/16, [2017] ICR 610, per His Honour Judge 
Richardson, citing J v DLA Piper UK LLP (2010) UKEAT/0263/09, [2010] IRLR 936, [2010] ICR 1052), and (ii) because, 
without knowing the likely cause of a given impairment, 'it becomes much more difficult to know whether it may 
well last for more than 12 months, if it is not [already done so]', per Langstaff P in Donelien EAT at para 31. 

  
(5)     The approach adopted to answering the question thus posed by s 15(2) is to be informed by the Code, which 
(relevantly) provides as follows: 

 
'5.14 It is not enough for the employer to show that they did not know that the disabled person had the 
disability. They must also show that they could not reasonably have been expected to know about it. 
Employers should consider whether a worker has a disability even where one has not been formally disclosed, 
as, for example, not all workers who meet the definition of disability may think of themselves as a “disabled 
person”. 
5.15 An employer must do all they can reasonably be expected to do to find out if a worker has a disability. 
What is reasonable will depend on the circumstances. This is an objective assessment. When making enquiries 
about disability, employers should consider issues of dignity and privacy and ensure that personal information 
is dealt with confidentially.' 

 
(6)     It is not incumbent upon an employer to make every enquiry where there is little or no basis for doing so 
(Ridout v T C Group (1998) EAT/137/97, [1998] IRLR 628; Alam v Secretary of State for the Department for Work 
and Pensions (2009) UKEAT/0242/09, [2010] IRLR 283, [2010] ICR 665). 
 

  (7)     Reasonableness, for the purposes of s 15(2), must entail a balance between the strictures of  making 
enquiries, the likelihood of such enquiries yielding results and the dignity and privacy of the employee, as 
recognised by the Code. 

29. What then should an employer do in such circumstances?  HHJ Eady QC stated: 

"A finding that the Respondent does not have actual knowledge of the disability is thus not the end of the ET's task; 
it must then go on to consider whether the Respondent had what (for shorthand) is commonly called 'constructive 
knowledge'; that is, whether it could – applying a test of reasonableness – have been expected to know, not 
necessarily the Claimant's actual diagnosis, but of the facts that would demonstrate that she had a disability – that 
she was suffering a physical or mental impairment that had a substantial and long-term adverse effect on her ability 
to carry out normal day-to-day activities... 

As the ET found, allowing for the difficulties that arise in relation to the disclosure of mental health problems 
(although also mindful of the need for respect for an employee's dignity, as highlighted in the Code), it might well 
have been better had the Respondent made further enquiries of the Claimant. That, however, is not the same as a 
finding that the Respondent could reasonably have been expected to know of the Claimant's disability.... 

The ET failed to apply the correct test, asking itself only what more might have been required of the Respondent in 
terms of process without asking what it might then reasonably have been expected to know. In this case, 
completing this exercise does not require me to engage in any exercise of substitution, still less to remit the case for 
further consideration. The ET's later findings provide the answer: taking the additional steps that the ET considered 
would have been reasonable would have taken the Respondent no further; it could not reasonably have known of 
the Claimant's disability." 
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30. The failure to make inquires in this case did not make any difference since it was found that 

the employee would not have opened up about her disability. The case appears to leave open 

the argument that an employer should have done more and, if it had, the fact of the disability 

would have come to light. 

 

31. The above case may be compared with Q v L, UKEAT/0209/18/BA. The Claimant commenced 

employment with the Respondent on 4 December 2015. As at the date of the hearing before 

the ET he remained employed there.  It was accepted by the Respondent that at all material 

times the Claimant had the disabilities of Tourette's syndrome and Autistic Spectrum Disorder 

(Asperger's). Those disabilities caused the Claimant stress. The Respondent appealed against 

the  ET's finding that the employer knew or should have known from the commencement of his 

employment of the Claimant's disability of Tourette's. The Claimant completed a Pre-

Employment Health Questionnaire dated 6 November 2015 for OH Assist, an occupational 

health provider engaged by the Respondent and answered yes to a number of questions. He 

also contended that following completion of a pre-employment health questionnaire for OH 

Assist, an external provider of occupational health services for the Respondent, he saw an OH 

Assist advisor on 13 November 2015 and told her he had Tourette's Syndrome from childhood 

and said he coped well as well as mentioning a phobia about crowded trains and wider stress 

issues.  

 

32. The ET found that the Claimant had told both the Occupational Health Adviser and the 

Occupational Health doctor that he had long standing Tourette's. The ET held that they  chose 

not to pass this information on to the respondents, but there is no indication that this was 

because the Claimant asked them not to do so.  The ET stated that they had considered the 

cases of London Borough of Hammersmith & Fulham v Farnsworth [2000] IRLR 691 and 

Hartman v South Essex Mental Health and Community Care NHS Trust [2005] IRLR 293. In 

paragraph 164 the ET stated that the court in Farnsworth decided that the OH physician in that 

case  was an agent of the employer who was part of the decision-making process on who should 

be offered the job. The employer was therefore fixed with the actual knowledge of the OH 

physician and which was not entirely passed on." 

 

33. The ET concluded that in  the circumstances of this case, where the role of OH Assist was to 

assess a candidate's suitability for work and to make recommendations to enable him to work, 

and in a situation where that candidate expected all necessary information to be passed on, the 

respondents were fixed with the knowledge of OH Assist. It was not like the Hartmann case, 

where the medical questionnaire was explicitly said to be confidential to OH. It  therefore found 

that the respondents knew about the Claimant's Tourette's from the outset. 

 

34. If they were wrong in their conclusion that the Respondent had actual knowledge of the 

Claimant's disabilities the ET considered  that they should have been put on enquiry to ask OH 

Assist or the Claimant exactly what his underlying condition was.  The Respondents knew, or 

should have known, from the very beginning that the Claimant had Tourette's.  

 

https://assets.publishing.service.gov.uk/media/5d39b62540f0b604dc29ab28/Q_v_L_UKEAT_0209_18_BA.pdf
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35. In relation to each adjustment the ET held should have been made the ET set out the relevant 

provision, criterion or practice  within the meaning of EqA 2010, Section 20(3) and the 

Respondent's knowledge or reasonably expected knowledge that it would put the Claimant at 

a substantial disadvantage by reason of his disability. They then considered what reasonable 

adjustments should have been made to assist in mitigating the disadvantage caused by the 

application of the relevant PCP.  They set out nine PCPs and the adjustments that should have 

been made. 

 

36. The Respondent contended that the ET erred in law by finding that information given to OH  

was attributable to the Respondent in circumstances in which that information was not 

expressly passed on by OH to the Respondent. It was further contended that the ET erred in 

holding that confidential medical information given by the Claimant to the occupational health 

adviser and the doctor at OH was attributable to the Respondent in the absence of evidence of 

his express consent.  By the Data Protection Act 1998 ('DPA'). OH had a duty to protect the 

confidential data of their patients which constituted sensitive personal data within the meaning 

of Section 2. Disclosure of sensitive personal data constituted processing of the data pursuant 

to Section 1. Disclosure of sensitive personal data in the possession of OH could only be made 

with explicit consent of the Claimant (Part 1 Schedule 1 DPA read with Schedule 3).  

 

37. The EAT held that the medical information given by the Claimant to OH Assist was confidential. 

OH Assist were obliged to respect that confidentiality save for and limited to express consent 

for its disclosure. It is not suggested that such consent was given orally. In any event, oral 

consent would not have satisfied the requirements of the DPA. The consent for disclosure or 

processing confidential medical information was given in the written consent signed by the 

Claimant on 6 November 2015. The Consent and Declaration make it clear that:  

"Your information will remain confidential to OH Assist and it will not be disclosed to anyone else without your 

prior consent." 

38. The statement made it clear that medical information provided by the Claimant to OH Assist to 

enable them to forward an opinion to the Respondent regarding his fitness to work was to 

remain confidential unless and until further written consent was given. The consent to OH Assist 

to processing of information was limited to forwarding an opinion for purposes related to the 

Claimant's fitness to work. An opinion prepared from information supplied is different from the 

information itself. The Final Report of 26 November 2015 of OH Assist to the Respondent does 

not set out the Claimant's medical history but an opinion on steps to be taken for the 

employment of the Claimant which included 'control work stress.'  The consent was limited to 

the disclosure of the opinion and did not include medical information on which it was based. 

There was no evidence of written consent being given by the Claimant for the disclosure by OH 

Assist to the Respondent of such information. The limited consent therefore is to be taken as 

applying throughout the material period.  In the absence of wider written consent, the fact that 

the Claimant expected information to be passed by OH Assist to the Respondent did not change 

the binding nature of the obligation of confidence on them.  
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39. It was contended that the  ET erred in holding that the Respondent was 'fixed with the 

knowledge of OH Assist' and that they 'knew about the Claimant's Tourette's from the outset.' 

The Respondent contended that the ET reached a perverse conclusion in finding that they ought 

to have known about the Claimant's Tourette's at the start of his employment or soon 

thereafter. The EAT, however, held that the conclusion of the ET that the Respondent should 

have known from the beginning that the Claimant had Tourette's was fully supported by their 

findings of fact. Most telling was the Claimant asking AA on 20 January 2016 to refer him to OH 

in order to manage stress. In his email of the same date the Claimant made it clear that he 

wanted AA to know relevant details of what he told OH at his pre-employment interview. This 

included that he had Tourette's. The ET did not reach a perverse conclusion that AA should have 

made further enquiries about the Claimant's medical condition and sought his consent to the 

release of such information. Further, the ET did not reach a perverse conclusion in deciding that 

if such consent had been sought by AA it would have been given by the Claimant.  

 

40. The PCPs and adjustments that were considered covered: 

1. Requiring employees to carry out the duties of their role. Giving the Claimant a reduced workload (until late 
2016)  

2. Not giving the Claimant last minute tasks, or too many tasks to deal with at once 
3. Giving the Claimant a weekly plan of tasks. 
4. The respondents applied a provision, criterion or practice, of lack of team integration. A buddy 
5. The ET found that 'a practice of requiring employees to manage the volume of work given to them' was a 

PCP which put the Claimant at a disadvantage by reason of his disability. Breaking the Claimant's work into 
chunks. 

6. Setting clear specific targets for the Claimant. This adjustment overlapped with 'providing a weekly plan of 
tasks and breaking the work into chunks'. 

7. 'A practice of requiring employees to manage the volume of work given to them.' Moving desk to avoid 
disruption to the Claimant (until 22 May 2017). 

8. Moving desk to the end of a row by a window rather than sitting in the middle of a team would have helped 
the Claimant to carry out his duties and manage his volume of work. 

 

41. However, Slade J held that the ET did not consider adequately or at all whether the adjustments 

were reasonable balancing redressing any substantial disadvantage suffered by a person with 

the Claimant's disability with the reasonable needs of the Respondent. Whilst as has been 

established by the Court of Appeal in Burke v The College of Law & Anor [2012] EWCA Civ 37 

at paragraph 33 that it may be entirely appropriate for an ET to consider the adjustments as a 

whole that does not diminish the need to consider and decide whether they are reasonable 

having regard to redressing the disadvantage related to the disability from the application of 

the PCP and the reasonable needs of the Respondent. For example, the ET failed to make 

findings as to the practicalities of reducing the Claimant's workload, which tasks could be 

removed from him and how these could be performed. Further it may have been that a non-

disabled employee may have found difficulty coping with the volume of work. How much of the 

work was it reasonable to remove to redress the disadvantage related to the Claimant's 

disability? Save for moving the Claimant's desk, similar observations may be made regarding 

other adjustments the ET found that the Respondent had been obliged to make.  The decision 
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that the Respondent failed to make the specified adjustments and were in breach of EqA 2010, 

section 21 was set aside.  

 

 

 

 

4. Direct discrimination and stereotypical assumptions. 
 

42. In Chief Constable of Norfolk v Coffey [2019] EWCA Civ 1061, [2020] I.C.R. 145 the Claimant 

applied for a transfer from Wiltshire Constabulary, where she had worked as a front line officer 

with no adverse effects from her hearing loss,  to Norfolk Constabulary.   She disclosed that she 

had hearing loss and enclosing the functionality test report that had been carried out. After a 

health assessment she was told that she was  'just outside the standards for recruitment strictly 

speaking'. The acting Chief Inspector (the 'Inspector') declined the Claimant's application on the 

basis that her hearing was below the medical standard. The Claimant brought disability 

discrimination proceedings under the Equality Act 2010. The Inspector, in her witness 

statement, stated that 'I had no reason to believe that the Claimant was disabled … [o]n the 

contrary, [she] was an operational front-line officer'. However, she expressed reluctance to 

'knowingly risk increasing the pool of restricted officers'. The Claimant accepted that her 

condition did not amount to a disability and relied on direct 'perception discrimination' under s 

13. The employment tribunal upheld her claim and the EAT ([2018] IRLR 193) dismissed the 

Inspector's appeal.   

 

43. On appeal to the CA, the  first issue was whether s 13 prohibited perception discrimination, 

including in relation to progressive conditions. The second issue was whether police officers 

carried out 'normal day-to-day activities'. The third issue was whether the Inspector had 

perceived the Claimant to have a 'progressive condition' under Sch 1, para 8. The fourth issue 

was whether the case should have been brought under s 15 ('Discrimination arising from 

disability') rather than under s 13 (direct discrimination).  The CA dismissed the appeal. 

 

44.  Section 13 catches perception discrimination, including in relation to a perceived progressive 

condition. An act will be caught by s 13(1) where A acts because he or she thinks that B has a 

particular protected characteristic even if they in fact do not ('perception discrimination'). As a 

matter of ordinary language the phrase 'because of [a protected characteristic]' is wide enough 

to cover the case where A acts on the basis that B has that characteristic, whether they do or 

not; the Explanatory Notes confirm that was Parliament's intention. What is perceived must 

have all the features of the protected characteristic as defined in the statute. With regard to 

progressive conditions, Sch 1, para 8(2) provides that where the condition is likely to result in 

the person having an impairment falling within the terms of s 6 – that is, necessarily, in the 

future – he or she 'is to be taken to have' such an impairment – that is, now. So if P is perceived 

to have a progressive condition he or she is to be treated as disabled within the meaning of 

the Act. Once it is accepted that perception discrimination falls within the terms of s 13 there 

is no rational basis for holding that it applies to some forms of discrimination and not others. 

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2019/1061.html&query=(Chief)+AND+(Constable)+AND+(of)+AND+(Norfolk)+AND+(v)+AND+(Coffey)
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45. By Schedule 1, paragraph 8 of the EqA 2020: 

(1)  This paragraph applies to a person (P) if – 
(a)      P has a progressive condition, 
(b)      as a result of that condition P has an impairment which has (or had) an effect on P's ability to carry 

out normal day-to-day activities, but 
(c)      the effect is not (or was not) a substantial adverse effect. 

(2)  P is to be taken to have an impairment which has a substantial adverse effect if the condition is likely to result 
in P having such an impairment. 

 

46. The Inspector had perceived the Claimant as suffering from a 'progressive condition' under Sch 

1, para 8. The condition in Sch 1, para 8(1)(a), namely that 'P has a progressive condition', was 

met: the tribunal found that the Inspector believed that the Claimant had a condition (hearing 

loss) which did not at present prevent her from performing front-line duties but might do so in 

the future. That could only mean that the Inspector believed that the condition might get worse; 

and that was, in substance, a belief that the Claimant had a progressive condition, irrespective 

of whether the Inspector consciously articulated it to herself as such. 

 

47. The effect of sub-paras (1)(b) and (c) is, to paraphrase, that as a result of her progressive 

condition P currently has an impairment which has an impact, but not a substantial adverse 

impact, on his or her ability to carry out normal day-to-day activities. The required threshold is 

low. That appears from the language itself: the adverse impact in question is, ex hypothesi, not 

'substantial'. Given that Parliament intended to give persons with progressive conditions 

protection against discrimination, the focus must be on what impact the condition may have in 

the future: what stage the condition has reached at the moment of the act complained of can 

only be of secondary significance. In the present case, the tribunal should have been understood 

to have found that the Inspector believed that the Claimant's impairment had some adverse 

impact on her current ability to carry out normal day-to-day activities. The impairment was 

described in the medical evidence as 'significant', even though mild. One would expect such an 

impairment to have at least some impact, however minor, on the ability to carry out normal 

day-to-day activities, given the range of such activities in which hearing is used. 

 

48. The words 'likely to result' in para 8(2) meant 'could well happen'. That sub-paragraph was fairly 

straightforward. The tribunal's finding was that the Inspector believed that the result of the 

deterioration in the Claimant's hearing, if it occurred, would have been that she would have 

been unable to go on working as a front-line officer. That was a finding that her hearing loss 

would have had a serious adverse impact on her ability to perform normal day-to-day activities. 

Although the tribunal did not find in terms that the Inspector believed that such deterioration 

was 'likely to' (in the sense of 'could well') occur, that was the necessary implication of its 

finding: if she had not believed that the risks which she perceived could well have eventuated, 

they would not have affected her decision. 

 

49. Accordingly, the Claimant was to have been treated as (already) having an impairment with a 

substantial adverse effect on her ability to carry out normal day-to-day activities. As she was 
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perceived to have a progressive condition she had to be treated as disabled within the meaning 

of the Act. 

 

50. It was also held that police officers carried out 'normal day-to-day activities' in relation to 

hearing. There was no evidence before the tribunal, and it seemed unlikely, that front-line 

officers needed to have peculiarly acute hearing. They were not piano-tuners or audio 

engineers. There would be occasions in the course of their duties when it would be important 

that they be able to listen carefully or hear particular sounds (even if not a fly's foot-fall), but 

that was characteristic of many situations both at work and outside it. Although the work of a 

front-line police officer was in many respects unique and was often challenging and sometimes 

dangerous, the multifarious activities that it involved – or at least those for which good hearing 

was relevant – were nevertheless for the purpose of the Act 'normal day-to-day activities'. 

 

Section 13 and section 15 of the Equality Act 2010 

 

51. Underhill LJ noted the difference between sections 13 and 15: 

 

"In essence the distinction is between, on the one hand, cases where the act complained of is done because of the 
disability itself and, on the other, a wider class of cases where it is done because of 'something arising in consequence 
of' that disability: in the latter case a defence of justification is available but in the former it is not. The distinction 
recognises that people with a disability may be subjected to some detriments which cannot reasonably be said to be 
because of the disability itself but against which they should nevertheless have a degree of protection. 
An example of the distinction between direct discrimination and s 15 discrimination (or its predecessor, disability-
related discrimination) which is commonly given is of the blind person with a guide dog who is refused admission to 
a restaurant because it does not allow dogs: the refusal cannot be said to be 'because of' her blindness – she would 
be admitted if she had no dog – but the fact that she has a dog is something arising in consequence of the fact that 
she is blind, and refusal on that basis is accordingly unlawful unless it can be justified. An example in the employment 
context which is given by the Equality and Human Rights Commission in its Guidance is where an employee whose 
disability leads to them having a higher level of sickness absence is penalised on that account: although the employer 
is genuinely acting because of the absences rather than the disability itself, the absences arise in consequence of the 
disability. Another example was given by Judge Richardson in the present case: see para 69 below." 
 

52. The Claimant's case was  properly treated as a claim of direct discrimination  under section 13, 

not one of discrimination arising from disability under section 15. It was arguable that the real 

'something' which led the Inspector to reject the Claimant was not the hearing test result as 

such but her perception, based on it, that she would be unable to perform a front-line role: in 

other words, what motivated her decision was not the fact of the Claimant's (perceived) 

disability but the actual things that (so she believed) the Claimant could not do in consequence 

of it, which would be a paradigm s 15 case. The EAT acknowledged that in the typical case where 

a person is refused a job,  or indeed is dismissed or suffers any other detriment,  because they 

are unable to meet a performance standard in consequence of a disability, they will have no 

claim of direct discrimination and will have to claim under s 15.  It acknowledged also that that 

would be the case if they were not in fact disabled but were perceived to be as a result of a 

'genuine mistake'. But it considered that in some cases there would be the additional element, 

which was evidently present in this case, where the misperception was not simply a mistake but 

flowed, in significant part,  from a stereotypical assumption about the effects of disability. The 

proposition that an employer's concern about the ability of a disabled Claimant to do the job 

might constitute direct discrimination if it is significantly influenced by a stereotypical 
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assumption about the effects of the disability was right in principle. It was indeed implicit in the 

tribunal's findings that it believed the Inspector to have acted on the basis of a stereotypical 

assumption that the Claimant's hearing loss would render her incapable of performing front-

line duties. Such a finding was plainly open to it. Accordingly, the case fell within section 13(1) 

because the Inspector was influenced in her decision by a stereotypical assumption about the 

effects of what she perceived to be the Claimant's (actual or future) hearing loss.   

 

53. However, Underhill LJ did note that: 

 

 

"I accordingly do not accept this element of ground 3. In my view the case falls within s 13(1) because on the particular 
facts of the case as found ACI Hooper was influenced in her decision by a stereotypical assumption about the effects 
of what she perceived to be the Claimant's (actual or future) hearing loss. I would emphasise that it does not follow 
that a claim of direct discrimination can be brought in the generality of cases where an employee suffers a detriment 
because they are (or are perceived to be) unable to do the work required by the employer, or do it to a sufficient 
standard, as a result of disability: on the contrary, such cases will typically have to be brought under s 15 (if available)8, 
and the employer will have the opportunity to seek to justify the treatment complained of." 

54. With regard to the alleged 'comparator error', Underhill LJ stated that, if the Inspector was 

indeed motivated by a stereotypical and incorrect assumption that the Claimant's hearing loss 

prevented her from carrying out the role of a front-line officer, section  23 could not help her: 

the correct comparison was with how a person about whom no such assumption was made 

would have been treated 

 

5. The definition of PCPs. 
55. The application of PCPs are central to claims for indirect discrimination and reasonable 

adjustments.  

55.1. Section 19. 

 
A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice which is 

discriminatory in relation to a relevant protected characteristic of B's. 

 

55.2. Section 20. 
 

(1)  Where this Act imposes a duty to make reasonable adjustments on a person, this section, sections 21 and 
22 and the applicable Schedule apply; and for those purposes, a person on whom the duty is imposed is 
referred to as A. 

(2)      The duty comprises the following three requirements. 
(3)      The first requirement is a requirement, where a provision, criterion or practice of A's puts a disabled person 

at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not 
disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage. 

 

56. In Ishola v Transport for London,  [2020] EWCA Civ 112, [2020] IRLR 368 the Claimant was 

employed by the respondent for almost eight years and was at all material times a disabled 

person suffering with depression and migraines. Following a period of sickness absence that 

started in May 2015, he did not return to work and was dismissed on grounds of medical 

incapacity in June 2016. The Claimant complained to the employment tribunal of, amongst 

other things, unlawful disability discrimination. Save for a limited finding that there was a 

breach of the duty to make reasonable adjustments (in the respondent's lateness in advising of 

a reduction to his sick pay and failure to allow a friend or family member to accompany him to 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2020/112.html&query=(Ishola)+AND+(v)+AND+(Transport)+AND+(for)+AND+(London)
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sickness review meetings) and a corresponding finding of unlawful indirect discrimination, all 

claims failed and were dismissed.  

 

57. The Claimant appealed in relation to the concept of 'provision, criterion or practice' (PCP) in s 

20 of the EqA 2010, on the ground that too narrow and technical an approach had been taken 

to the reasonable adjustments claim. It was asserted that the respondent operated a PCP of 

requiring the Claimant to return to work without concluding a proper and fair investigation into 

grievances raised by him, which he said were not properly and fairly investigated prior to his 

dismissal. The ET  held there was no PCP operated by the respondent because the alleged 

requirement was a one-off act in the course of dealings with one individual and the EAT upheld 

the decision.   

 

58. The Claimant contended that an ongoing requirement or expectation that a person should 

behave in a certain manner, in this case,   returning to work despite the outstanding grievances,  

was a 'practice' within the meaning of s 20(3). 

 

59. The Court of Appeal dismissed the appeal. It was held that not all one-off acts and decisions 

necessarily qualify as PCPs. In order so to qualify, they must be capable of being applied in future 

to similarly situated employees.  The words 'provision, criterion or practice' are not terms of 

art, but are ordinary English words. They are broad and overlapping, and in light of the object 

of the legislation, not to be narrowly construed or unjustifiably limited in their application. 

Parliament chose to define claims based on reasonable adjustment and indirect discrimination 

by reference to these particular words and did not use the words 'act' or 'decision' in addition 

or instead.  

 

60. As a matter of ordinary language, it was difficult to see what the word 'practice' added to the 

words if all one-off decisions and acts necessarily qualify as PCPs. The function of the PCP in a 

reasonable adjustment context is to identify what it is about the employer's management of 

the employee or its operation that causes substantial disadvantage to the disabled employee. 

 

61. The PCP serves a similar function in the context of indirect discrimination, where particular 

disadvantage is suffered by some and not others because of an employer's PCP. 

 

62. In both cases, the act of discrimination that must be justified is not the disadvantage that a 

Claimant suffers but the practice, process, rule (or other PCP) under, by or in consequence of 

which the disadvantageous act is done. To test whether the PCP is discriminatory or not it must 

be capable of being applied to others because the comparison of disadvantage caused by it has 

to be made by reference to a comparator to whom the alleged PCP would also apply. 

 

63. However widely and purposively the concept of a PCP is to be interpreted, it does not apply to 

every act of unfair treatment of a particular employee. That is not the mischief that the concept 

of indirect discrimination and the duty to make reasonable adjustments are intended to 

address. If an employer unfairly treats an employee by an act or decision and neither direct 
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discrimination nor disability related discrimination is made out because the act or decision was 

not done or made by reason of disability or other relevant ground, it is artificial and wrong to 

seek to convert them by a process of abstraction into the application of a discriminatory PCP. 

In context and having regard to the function and purpose of the PCP in the 2010 Act, all three 

words carry the connotation of a state of affairs indicating how similar cases are generally 

treated or how a similar case would be treated if it occurred again.  

 

64. The EAT, Kerr J,  had concluded: 

"… It was, in my judgment, open to the tribunal to decide, without error of law, that the failure to resolve the April 
and May 2016 complaints before dismissal was not a PCP. It did not deal with any other individual apart from the 
claimant. Although a one-off act can sometimes be a practice, it is not necessarily one. I therefore dismiss that first 
remaining ground of appeal". 

65. Simler LJ in the  Court of Appeal stated: 

"The words 'provision, criterion or practice' are not terms of art, but are ordinary English words. I accept that they 
are broad and overlapping, and in light of the object of the legislation, not to be narrowly construed or unjustifiably 
limited in their application. I also bear in mind the statement in the Statutory Code of Practice that the phrase PCP 
should be construed widely. However, it is significant that Parliament chose to define claims based on reasonable 
adjustment and indirect discrimination by reference to these particular words and did not use the words 'act' or 
'decision' in addition or instead. As a matter of ordinary language, I find it difficult to see what the word 'practice' 
adds to the words if all one-off decisions and acts necessarily qualify as PCPs, as Mr Jones submits. Mr Jones' response 
that practice just means 'done in practice' begs the question and provides no satisfactory answer. If something is 
simply done once without more, it is difficult to see on what basis it can be said to be 'done in practice'. It is just done; 
and the words 'in practice' add nothing. 
The function of the PCP in a reasonable adjustment context is to identify what it is about the employer's management 
of the employee or its operation that causes substantial disadvantage to the disabled employee. The PCP serves a 
similar function in the context of indirect discrimination, where particular disadvantage is suffered by some and not 
others because of an employer's PCP. In both cases, the act of discrimination that must be justified is not the 
disadvantage which a claimant suffers (or adopting Mr Jones' approach, the effect or impact) but the practice, 
process, rule (or other PCP) under, by or in consequence of which the disadvantageous act is done. To test whether 
the PCP is discriminatory or not it must be capable of being applied to others because the comparison of disadvantage 
caused by it has to be made by reference to a comparator to whom the alleged PCP would also apply. I accept of 
course (as Mr Jones submits) that the comparator can be a hypothetical comparator to whom the alleged PCP could 
or would apply. 
In my judgment, however widely and purposively the concept of a PCP is to be interpreted, it does not apply to every 
act of unfair treatment of a particular employee. That is not the mischief which the concept of indirect discrimination 
and the duty to make reasonable adjustments are intended to address. If an employer unfairly treats an employee 
by an act or decision and neither direct discrimination nor disability related discrimination is made out because the 
act or decision was not done/made by reason of disability or other relevant ground, it is artificial and wrong to seek 
to convert them by a process of abstraction into the application of a discriminatory PCP." 
 

66. Simler LJ was of the view that 'practice' connotes some form of continuum in the sense that it 

is the way in which things generally are or will be done.  That does not mean it is necessary for 

the PCP or 'practice' to have been applied to anyone else in fact.  AS Simler LJ stated: 

"Something may be a practice or done 'in practice' if it carries with it an indication that it will 

or would be done again in future if a hypothetical similar case arises. Like Kerr J, I consider 

that although a one-off decision or act can be a practice, it is not necessarily one." 

 

67. In the case of a one-off decision in an individual case where there is nothing to indicate that the 

decision would apply in future the position is different. It is in that sense that Langstaff J referred 

to 'practice' as having something of the element of repetition about in Nottingham City 

Transport Ltd v Harvey (2012) UKEAT/0032/12, [2013] EqLR 4, in contrast to British Airways plc 
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v Starmer (2005) EAT/0306/05, [2005] IRLR 86 the PCP relied on was the application of the 

employer's disciplinary process as applied and (no doubt wrongly) understood by a particular 

individual; and in particular his failure to address issues that might have exonerated the 

employee or give credence to mitigating factors. There was nothing to suggest the employer 

made a practice  of holding disciplinary hearings in that unfair way. This was a one-off 

application of the disciplinary process to an individual's case and by inference, there was 

nothing to indicate that a hypothetical comparator would (in future) be treated in the same 

wrong and unfair way. 

 

68. The scope of and definition of PCPs was also considered in Ms M Rakova v London North 

West Healthcare NHS Trust, UKEAT/0043/19/LA, [2020] IRLR 503. The Claimant was a 

nurse at the respondent NHS Trust. She was a disabled person for the purposes of the Equality 

Act 2010 in respect of three medical conditions: Ehlers-Danlos Syndrome, Dyspraxia and 

Dyslexia, which meant that she suffered disadvantages including with writing and reading 

comprehension. She had difficulties completing her patient care records and complained of 

having to stay late or take work home. The trust made various adjustments to resolve the 

difficulties, including providing her with specialist software (such as dictation software) and an 

electronic smart pen. An assessment was carried out which recommended that she be provided 

with upgrades to the dictation software, but the upgrades were not provided. The Claimant 

brought a complaint of disability discrimination by reason of a failure to make reasonable 

adjustments. She complained that she suffered a substantial disadvantage by reason of the 

'provision, criteria or practice' of being required to use the conventional software provided by 

the trust. She contended that a reasonable adjustment would have been for the trust to have 

provided further equipment to allow her to use the electronic pen, and/or for processes to have 

been put in place to enable software to be efficiently purchased and updated. She also 

complained that the trust ought to have ensured that she always had access to fully functional 

dictation devices. Third, she complained that a reasonable adjustment would have been to 

ensure that she had access to hospital Wi-Fi at all times. 

 

69. The Tribunal did not accept that the Claimant had been put at a substantial disadvantage in 

comparison with non-disabled employees. The underlying premise for its conclusion in each 

instance was  founded on its view that substantial disadvantage could not be demonstrated by 

a desire to be more efficient or, alternatively, that merely being able to show that the Claimant 

could only work in a less efficient way was not sufficient to evince a substantial disadvantage. 

 

70. The appeal was allowed by Eady J and the reasonable adjustments claim was be remitted. It 

was possible that where a disability  means that an employee is unable to work as productively 

as other colleagues, adjustments to enable her to be more efficient would indeed relate to the 

substantial disadvantage she would otherwise suffer. The ET could have found that such 

disadvantages as were suffered by a particular complainant in terms of efficiency were entirely 

unrelated to her disabilities. Alternatively, it may go on to find that the adjustments in question 

would not serve to mitigate the disadvantage or would not be reasonable. However, the 

tribunal should not  simply assume that there is necessarily a disconnect between seeking to be 

https://assets.publishing.service.gov.uk/media/5e96deacd3bf7f4128b01ede/Ms_M_Rakova_v_London_North_West_Healthcare_NHS_Trust_UKEAT_0043_19_LA.pdf
https://assets.publishing.service.gov.uk/media/5e96deacd3bf7f4128b01ede/Ms_M_Rakova_v_London_North_West_Healthcare_NHS_Trust_UKEAT_0043_19_LA.pdf
https://assets.publishing.service.gov.uk/media/5e96deacd3bf7f4128b01ede/Ms_M_Rakova_v_London_North_West_Healthcare_NHS_Trust_UKEAT_0043_19_LA.pdf
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more efficient, thus acknowledging that one is less efficient,  and claiming that that reflects a 

substantial disadvantage. 

 

71. The ET had been required to ask itself whether the Claimant's disabilities placed her at a 

substantial disadvantage. Where she was seeking adjustments to improve her efficiency, the 

question was whether she suffered a substantial disadvantage in that regard. Ruling out a 

possible correlation between those matters meant that the tribunal thus failed to identify the 

nature and extent of any disadvantage claimed by the Claimant. That was an error of approach 

and one that the tribunal repeated in all three matters. 

 

72. The tribunal's ruling was not saved by its alternative finding that the trust had, in any event, 

taken all reasonable steps to remove any substantial disadvantage. As was made clear in 

Environment Agency v Rowan (2007) UKEAT/0060/07, [2008] IRLR 20, [2008] ICR 218, absent 

a proper finding on the nature and extent of substantial disadvantage, an employment tribunal 

was unable to properly assess the reasonableness of any proposed adjustment. Given its 

approach, the tribunal in the present case was thus unable to undertake the necessary 

assessment. 

 

73. A further finding that any issues relating to the dictation software were 'to do with 

maintenance' did not provide any safe alternative basis for the tribunal's rejection of the 

complaint. If the trust were under an obligation to make reasonable adjustments to address a 

substantial disadvantage suffered by the Claimant, and if that adjustment meant that it had to 

provide particular software for her to use, that would have been a continuing obligation. If the 

software in question could not fully function without the necessary updates then a failure to 

maintain those updates would be in breach of that obligation. 

 

6. Unfavourable treatment. 

 
74. The operation of section 15 of the EqA 2010 is illustrated by Chief Constable of Gwent Police v 

Parsons and anor EAT, 25.2.20 (0143/18). The Claimants were police officers in their 40s who 

were disabled under Equality Act 2010 and in possession of “H1 certificates” which allowed 

them immediate access to “deferred pension” on leaving the police.  They left the force under 

the police “voluntary exit scheme” (analogous to a redundancy scheme)  and their 

“compensation lump sums” were capped at six months’ pay  because they were in immediate 

receipt of  “deferred pension”, when they would otherwise  have received 21 and 18 months’ 

respectively. They  brought successful claims against the Chief Constable on the basis that 

capping the compensation lump sums was discriminatory under section 15 Equality Act.  On 

appeal the EAT upheld the decision of the ET on each of the three issues on which the ET  had 

found in favour of the Claimants. Capping the compensation lump sum was clearly 

“unfavourable treatment”. There was no reason to bring into account the “deferred pension” 

which they also received on leaving the force in considering the relevant treatment. Williams v 

Trustees of Swansea  University Pension and Assurance Scheme [2018] UKSC 65 was 

distinguishable in that  the relevant treatment in that case was classified as “the award of a 

https://assets.publishing.service.gov.uk/media/5e567d2be90e07110f9f6c4f/Chief_Constable_of_Gwent_Police_v_Mr_s_Parsons_and_Mr_D_Roberts_UKEAT_0143_18_DA.pdf
https://assets.publishing.service.gov.uk/media/5e567d2be90e07110f9f6c4f/Chief_Constable_of_Gwent_Police_v_Mr_s_Parsons_and_Mr_D_Roberts_UKEAT_0143_18_DA.pdf
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pension” which could  not be said to be unfavourable, as opposed to “capping the compensation 

lump sum”,  which clearly could. 

 

75. The  possession of H1 certificates, which was the cause of the immediate receipt of deferred  

pension and therefore the decision to cap the compensation lump sum, was clearly  “something 

arising in consequence of [their] disability” since the certificates were based  on exactly the 

same impairments as the admitted Equality Act disabilities.  

 

76. On the material put before the ET by the Chief Constable he had not established that the  

unfavourable treatment was justified under section 15(1)(b) of Equality Act. The financial  

material did not show that the Claimants would receive more from the full compensation  lump 

sum than they would receive in earnings by remaining with the police to retirement  age as in 

Kraft Foods UK Ltd v Hastie [2010] ICR 1355. The mere fact that they were  in immediate receipt 

of the “deferred pension” was not sufficient to establish that the  compensation lump sum 

amounted to a windfall and the Chief Constable had not  advanced or provided the material 

necessary to support any other case (Loxley v BAE  Land Systems Munitions and Ordinance Ltd 

[2008] ICR 1348).  

 

77. Mrs K Martin v The Home Office 2401893/2018 is a good illustration of how section 15 works. 

The Claimant was summarily dismissed for data security breaches, namely for carrying out 

searches on the Respondent’s database for data that she did not need for her work. After the 

contentious end of their relationship, her former partner made a number of unwanted calls to 

her, in the course of which he said that he was going to complain to the Respondent that she 

had blocked both his application for indefinite leave to remain and the applications of his father 

and sister for a visa to enter the UK.  In consequence on a number of occasions she searched 

the Respondent’s database to obtain information about all three of them. The Respondent’s 

disciplinary policy contained an appendix which contained non-exhaustive lists of the kinds of 

conduct which would be viewed respectively as  serious misconduct and gross misconduct. 

Serious misconduct included non-compliance with security policies and abuse/misuse of 

departmental IT. Gross misconduct included very serious breaches of security and breach of the 

Respondent’s security data policy. However the policy stated that it was not possible to be 

precise about the boundaries between the two levels of misconduct; and that the degree of 

seriousness would depend on the particular circumstances.  In 2013 the Respondent moved to 

a stricter enforcement of the policy with regard to breaches of data security, because of concern 

about employees’ searches of the database for non-business reasons. Such conduct was to be 

categorised as gross misconduct. There were provisions that related to mitigating factors, but 

it was stated ‘Mitigation is not simply about one of the above existing but for it to have had a 

material impact on the behaviour.’ 

 

78. The Respondent admitted that, depression having been advanced as the mental impairment, 

she was a disabled person in relation to her mood at the time of the relevant events.  Under 

section 15 the  unfavourable treatment was the dismissal. The Claimant alleged that her 

conduct in searching the database was the ‘something arising’. There being no dispute that the 

https://assets.publishing.service.gov.uk/media/5ed12b25d3bf7f45fa098a91/Miss_E_Martin_v_Home_Office_UKEAT_0046_19_AT.pdf
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dismissal was for that conduct, the first question for decision was whether that conduct arose 

‘in consequence of’ the Claimant’s depression and mood at the material time. The Tribunal held 

that the acts did not arise  in consequence of the disability, rather perhaps that it arose from 

the same causes as led to the disability.  The Tribunal also held that the dismissal was 

proportionate. The  ET had in effect  misinterpreted the Respondent’s zero tolerance policy as 

requiring any mitigating factors to be a  direct cause of, rather than having a material impact 

on, the misconduct; and had made errors of  fact and explanation in its consideration of the 

medical evidence.  

 
79. The Court of Appeal considered section 15 in Robinson v Department for w2ork and Pensions 

[2020] EWCA Civ 859 (Lady Justice Macur, Lord Justice Bean, Lord Justice Haddon-Cave). The 

Claimant suffered from hemiplegic migraine. She brought complaints under section 15  and  for 

failures to make reasonable adjustments under section 20,  when screen magnification software 

couldn't be adapted for her use with a particular computer system, resulting in her transfer to 

other work. She also contended that  her grievances weren't properly addressed though a 

report had been  published upholding the Claimant's grievance, by the HR Mediation and 

Investigation Service of the Respondent.  Mrs Robinson subsequently brought a second 

grievance seeking an apology and compensation. She received an apology but no 

compensation. She appealed the second grievance decision but was unsuccessful. 

 

80. The tribunal upheld her complaint of discrimination for a reason arising from a disability, which 

the EAT overturned. The main ground, and the only one relevant issue in the present appeal, 

was that the ET was wrong to decide the s 15 claim in favour of the Claimant because it failed 

properly to consider the cause of the unfavourable treatment and failed to make sufficient 

findings of fact to justify shifting the burden of proof under s 136 of the 2010 Act. Kerr J allowed 

the appeal.  The Court of Appeal dismissed an appeal, holding that the facts found by the 

tribunal could not support findings of discrimination. Both direct discrimination and 

discrimination for something arising from a disability required the tribunal to decide whether 

the treatment complained of was because of the protected characteristic of disability. The 

motivation of the alleged discriminator is relevant.  The tribunal has to consider the thought 

processes of the decision-maker. It is not enough for a Claimant to show that 'but for' disability, 

she would not have been in the unfavourable situation complained of, even if, as here, the 

Claimant was not well-treated by the employer and had an understandable sense of grievance.  

 

81. Bean LJ noted that: 

 
 "to uphold a claim under s 15 based on failure to implement the reasonable adjustments recommended within a 

reasonable time is incompatible with the tribunal's rejection of the s 20 claim for failure to make reasonable 

adjustments... The ET went on to say that "it is clear that the root cause of the Claimant's problems was her disability 

and arose out of the consequences of that disability, namely the Claimant's inability to use the normal computer 

software and hardware provided by the Respondent." Again, says the Respondent, this does not engage with the 

relevant manager's thought processes, and a finding that this constituted a breach of s 15 is incompatible with the 

ET's rejection of the reasonable adjustments claim. I agree."  

 

82. The Court considered when on appeal a case might be decided without remission to a tribunal, 

i.e. where the tribunal's findings of fact support only one conclusion. Bean LJ agreed with Kerr 

http://www.bailii.org/ew/cases/EWCA/Civ/2020/859.html
http://www.bailii.org/ew/cases/EWCA/Civ/2020/859.html
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J's comment that "I am clear in my mind that the tribunal was bound by its own findings of fact 

to dismiss the s 15 claim as well as the s 20 claim" so that the case did not have to be remitted. 

 

83. In Iceland Foods Ltd v Stevenson UKEAT/0309/19/RN a Tribunal held that the dismissal of an 

employee who had been on long-term sickness absence was not unfair. However, it also held 

that the dismissal constituted unfavourable treatment because of  something arising in 

consequence of disability pursuant to Section 15 of the Equality Act 2010.  In the EAT it was held 

that such an outcome is possible, as a matter of law relying on  City of York Council v Grossett 

[2018] IRLR 746 CA, a case which concerned misconduct rather than capability. It was  of note 

that in O'Brien v Bolton St Catherine's Academy [2017] ICR 737 CA Underhill LJ had expressed 

the view that: 

 

"… it would be a pity if there were any real distinction in the context of dismissal for long-term sickness 

where the employee is disabled within the meaning of the 2010 Act. The law is complicated enough 

without parties and tribunals having routinely to judge the dismissal of such an employee by one standard 

for the purpose of an unfair dismissal claim and by a different standard for the purpose of discrimination 

law" 

 
84. In the present case, each party appealed, contending that the findings in relation to the claim 

on which each was successful should have resulted in the other claim having succeeded.   The 

EAT allowed the Respondent's appeal on the basis that the ET erred in law in failing to examine 

objectively the justification advanced at the date of the hearing. Its focus on the beliefs of the 

dismissing officer at the time of the meeting and its failure to balance all the relevant factors 

amounted to an error of law. As to the "ordinary" unfair dismissal, a number of contradictory 

findings could not be reconciled or explained by a difference in the applicable legal tests, and 

the Appellant's appeal was also allowed, and the case remitted for rehearing. 

 

The unfavourable treatment defence 

 

85. The EAT considered the correct approach to the employer’s defence in section 15 in the case of 

Department of Work and Pensions v Boyers  UKEAT/0282/19 (24 June 2020) (Deputy Judge 

Gullick).  The Claimant, who was disabled within the meaning of the Equality Act 2010, was 

dismissed by  the Respondent whilst on sickness absence. An Employment Tribunal found that 

the Claimant  had been unfairly dismissed, contrary to the provisions of the Employment Rights 

Act 1996. The  Tribunal also upheld the Claimant’s claim that her dismissal constituted disability 

discrimination,  contrary to section 15 of the Equality Act. The Respondent appealed against the 

finding that the  dismissal of the Claimant was unlawful discrimination, on the basis that the 

Employment  Tribunal had erred in law in rejecting the Respondent’s justification defence.   

 

86. The Employment Tribunal had accepted that the dismissal pursued two legitimate aims but held 

that it was not justified because it was not a proportionate means of achieving either aim. The  

Respondent contended that in considering the issue of justification the Tribunal had erred in 

law  by focusing on criticism of the Respondent’s decision-making process rather than 

conducting a  balancing exercise between the needs of the employer, as represented by the 

https://www.bailii.org/uk/cases/UKEAT/2020/0309_19_1302.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2018/1105.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2017/145.html
https://assets.publishing.service.gov.uk/media/5ef300e6e90e075c5d587b8f/Department_of_Work_and_Pensions_v_Mrs_Susan_Boyers_UKEAT_0282_19_AT.pdf
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legitimate aims the  Tribunal had accepted were being pursued, and the discriminatory effect 

on the employee.   

 

87. The Employment Appeal Tribunal upheld the Respondent’s appeal and remitted the claim under  

section 15 of the Equality Act to the same Employment Tribunal for redetermination. It stated: 

 
“When considering whether unfavourable treatment in consequence of something arising  from disability is a 
proportionate means of achieving a legitimate aim, a tribunal must identify  and evaluate a number of factors. In the 
present case, it is not in dispute that the dismissal was  unfavourable treatment. Nor is it in dispute that this 
unfavourable treatment arose in consequence  of the Claimant’s disability. The ET’s conclusion that the Respondent 
was, in dismissing the  Claimant, pursuing the two legitimate aims identified at paragraphs 15.9 and 15.10 of the ET’s  
Judgment has not been challenged by the Claimant. The issue on this Appeal arises at the final  stage of the analysis, 
i.e. the assessment of proportionality… The ET’s analysis of proportionality focuses on the  process by which the 
Respondent came to dismiss the Claimant and what the ET considered to  be the serious failures of the Respondent’s 
decision-makers. When considering whether a  discriminatory measure is objectively justified, the ET must balance 
the needs of the employer,  as represented by the legitimate aims being pursued, against the discriminatory effect 
of the  measure on the individual concerned. This involves consideration of the way in which the  legitimate aims 
being pursued represent the needs of the business, and a balancing of those needs  against the discriminatory effect 
of the measure concerned.”   

 

 

7. Reasonable adjustments  

 

88. Mrs S Hill v Lloyds Bank Plc UKEAT/0173/19/LA may be an unusual case, on the facts, concerned 

with reasonable adjudgments, but it does illustrate the wide scope of what may be considered 

a reasonable adjustment. The Claimant was disabled in that she suffered from a reactive 

depression which she said resulted from bullying and harassment at work.  On her return to 

work after a period of sick leave she sought an undertaking from her employer  that they would 

not require her to work with the two colleagues concerned and, if at a later stage there was no 

alternative, that she would be offered a severance package equivalent to that provided on 

redundancy.  The Respondent  refused to give any undertaking to that effect.  

 

89. The EAT held that the ET had been entitled to find for her on a claim of disability discrimination 

based on a failure to make reasonable adjustments on the following grounds: (a) that on the 

facts R had a “practice” of not giving firm undertakings in circumstances like these; (b) that that 

practice had put Claimant at a substantial disadvantage in comparison with others not suffering 

a disability because she suffered a level of anxiety and fear about the possibility that she would 

be required to work with the colleagues in the absence of an undertaking which a non-disabled 

person who had been bullied and harassed would not have; (c) that the giving of an undertaking 

would have alleviated the disadvantage because it would have alleviated that fear; (d) that it 

would have been reasonable for Respondent to give a firm undertaking in the form requested. 

The EAT also held that there was no reason in principle preventing the ET, having found for the 

Claimant on this basis, from making a recommendation under section 124(3) EqA 2010 requiring 

the Respondent to give a written undertaking along the same lines.  The question of a 

recommendation would therefore be remitted to the ET.  The ET had anonymised the two 

colleagues concerned in their judgment but without seeking  representations, giving any 

https://assets.publishing.service.gov.uk/media/5efcc303d3bf7f768e27c64d/Mrs_S_Hill_v_Lloyds_Bank_Plc_UKEAT_0173_19_LA.pdf
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reasons or apparently considering the relevant law (rule 50 of the ET  rules and Fallows v News 

Group [2016] IRLR 827; that issue was also remitted to be decided  by the ET.  

 

8. Disclosure of medical information.  

 
90. In Mrs M Itulu v London Fire Commissioner, UKEAT/0298/18/BA the Claimant started 

employment with the Respondent, London Fire Commissioner, on 21 October 1991 as an 

administrative officer.  She lodged a claim which included claims based on race, sex, and 

disability discrimination, the latter claim including one of failure to make reasonable  

adjustments. The  Claimant identified the two relevant impairments: the first was work related 

stress; and the second was musculoskeletal pain in her back, shoulders, arm, and wrist.  

 

91. The Employment Judge decided that the Tribunal was going to have to make a decision  about 

the question of disability and whilst the burden was on the Claimant to prove she was disabled, 

it would not be fair for her to decide what evidence was provided to the Tribunal and  justice 

required that the Respondent be able to have her examined by doctors so that it could provide 

evidence to the Tribunal.  He recorded that the Respondent was not seeking permission to 

appoint its own expert but was asking the Tribunal to order the joint experts.  He also recorded, 

as had been the position, that the Respondent was willing to pay the whole of the costs.  He 

said, “That seems to me more than fair to the Claimant” and also that such procedure would 

assist the Tribunal in coming to a just conclusion on the point.  He therefore made orders 

enabling suitable doctors to be identified and instructed.  Despite a number of experts being 

put forward the Claimant raised objections and the Tribunal considered that the Claimant was 

acting unreasonably in failing to  co-operate. The claim was struck out by the EJ. 

 

92. Soole J noted: 

 
"It seems to me that given what was said in the Judgment... an “unless” order would clearly not have been 
appropriate.  Although the Judge does not  expressly say so, it is obvious that if the Claimant was refusing to be 
physically examined or to even see one of the experts, an unless order was going to be pointless and incidentally 
involve unnecessary delay and expense.  That would be the position if the “unless” order related to Professor Povslen 
and Dr Cutting.  As to the idea of instructing different experts, it seems clear that the Claimant’s objection at the 
hearing to Professor Povslen was not to him personally but to any physical examination.  Therefore, it is hard to see 
how instructing someone else would  have helped matters." 
 

93. The case is a clear illustration that a claim may be struck out where a Claimant refuses to co-

operate with regard to medical evidence in considering disability. 

 

94. In Mrs Anna-Marie Wheatstone v Blakeney News Food and Wine Ltd and Others 

UKEAT/0287/19/LA medical evidence was used to demonstrate that the cause of absence was 

not epilepsy. The EAT held that the  Employment Tribunal was entitled to find, on the medical 

evidence before it, that the admitted disability, namely epilepsy, was not the reason for the 

Appellant’s absence from work.  Consequently, its finding that the Respondent’s unfavourable 

treatment of her arising from the  that absence was not related to the disability was not an error 

of law.   Following an argument on 19 July 2017 with Mr Mills, the Second Respondent the 

Claimant was, as the ET found, told to submit her resignation the following day or be dismissed. 

https://assets.publishing.service.gov.uk/media/5e6a2004e90e070ac6706e4f/Mrs_M_Itulu_v_London_Fire_Commissioner_UKEAT_0298_18_BA.pdf
https://assets.publishing.service.gov.uk/media/5ef19f16e90e0741f5d4b6f9/Mrs_Anna-Marie_Wheatstone_v_Blakeney_News_Food_and_Wine_Ltd_and_Others_UKEAT_0287_19_LA.pdf
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A fit note was issued by her doctor the following day, 20 July.  This noted that she was  suffering 

from “work-related stress.”  The Tribunal found : 

 
"On the medical evidence, the absence is not because of the epilepsy..5.57. We cannot infer, absent medical 
evidence, that these events caused an exacerbation in the epilepsy. ..5.58. The absence did not arise in consequence 
of the disability. We cannot therefore consider the list of instances of unfavourable treatment as being related to the 
disability.”   

 
95. The EAT state: 
 

 "Another way of phrasing the relevant question using ordinary language, and not that of  the statue is “what was 
the cause of her sickness absence?”  That is not something which a Tribunal can establish other then by reference to 
medical evidence and, possibly, from evidence from the Claimant herself, insofar as that augments the medical 
evidence.  However, where there is a conflict between the two, it would be unsurprising if an ET preferred evidence 
from a medical practitioner... It seems to me unarguable that the ET’s finding that the reason for the sickness absence 
was not the disability - epilepsy - but work-related stress was one which was plainly open to it." 

 

 

 

Michael Duggan QC specialises in employment law, in particular restraint of 

trade, discrimination and high level wrongful dismissal cases. See his website 
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The 2020 Updater is cross referenced with Duggan QC on Employment 

Contracts 4th Edition. 
The Fourth Edition of Contracts of Employment, Law,  Guidance and Precedents will be published shortly in two volumes. 

The first volume is a comprehensive commentary on the law from recruitment to termination whilst the second volume 

contains precedents which  cover all aspects of employment law. Purchasers are also provided with  a digital pdf and 

word version of the two volumes. 

The opportunity has been taken to completely update the work. As well as providing commentary on the precedents 

the first volume contains a systematic exposition of the law as well as comprehensive guidance, particularly on those 

areas that are  presently highly topical.   

The work contains the following: 

• A Brexit Snapshot which explains what the legislation retains for employment lawyers.  

• A detailed consideration of employment status and the position of both employees and workers, with 
guidance and precedents. 

• The GIG economy and its ramifications. 

• A chapter on data which considers the fundamental changes brought about by the GDPR  and essential 
precedents for employees. 

• A chapter on recruitment which considers the pitfalls and areas such as offer and acceptance, references, the 
recruitment process , offers of employment, the latest discrimination issues and the right to work in the UK.  

• Section 1 statements. 

• Specific employments: Agency workers and the 2010 Regulations; Betting workers, Casual, occasional, 
temporary staff and the GIG economy, Consultants, Factory and shift workers, Fixed term, 
Homeworkers/Teleworkers, Managerial Staff, Office staff and the financial sector, Overseas employment, 
Part-time work, Residential staff, Salespersons, Shop Workers. 

• The Manual section provides a commentary as well as a detailed exposition of important areas of law, 
covering: The Manual, Job titles, Scope of duties and flexibility, Hours of Work including the WTR, Basic Salary, 
Remuneration and benefits other than salary; Place of Work and Mobility, Preconditions of Employment, 
Holiday including all the recent cases, Sickness, Parents including flexible working and shared leave, Absences 
for reasons other than sickness, Conduct and Standards at work including smoking, alcohol, drugs, use of 
computers and mobile phones, social media, entertaining and relationships at work, Staff development and 
appraisal, Employee Representation including the ICE Regulations, Public Interest Disclosure, Restrictive 
Covenants, Disciplinary Procedures, Grievance Procedures, Equal Opportunities covering age,  race, sex, 
harassment, orientation, disability, religion and what needs to be done in the workplace , Health and Safety, 
Termination including garden leave, Stress at work. 

• Directors; specific issues relating to directors and NEDs. Directors obligations and liabilities.    

• Dozens of sample Precedents and letters.  

• Digital precedents will be emailed. 

• 38 Policies,  dozens of contracts and draft clauses, clauses for any Handbook,  procedures and checklists.
  

For the price of an average billable hour the work provides a comprehensive and up to date explanation of the 

practical issues in employment law with guidance and precedents for every circumstance.  

 

The book may be purchased via the website at www.dugganpress.com or email info@dugganpress.com for 

further information. 

 

 

For 25% discount use the code: 
 

LIKE25 

 

See the ELA Review below. 
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Book review: Duggan QC on Contracts of Employment 

Author: 

Rad Kohanzad, 42 Bedford Row 

Date: 

Monday, June 1, 2020 

Topics: 

Contracts of employment 

This is an impressive two-volume book written to be used as a practical manual for those 

who need draft employment contracts and policies. It is a drafter’s paradise. 

The first volume contains the law and statement of principles; the second, the 

precedents. The first chapter is to be used as a go to, providing a detailed list of terms 

and conditions and policies that should be considered for the employment relationship. 

A helpful table allows the reader to locate both the commentary and the precedents for 

each particular clause. 

Chapters on data and recruitment 

Given that the book is aimed at non-contentious work, there is a chapter on the use of 

data for General Data Protection Regulation and Data Protection Act specialists to revel 

in and a great chapter on recruitment, addressing in detail how to avoid discrimination 

and how to deal with the tricky subjects of work permits and criminal offences, among 

many others. 

Workers and industries 

There is a 200-page chapter dealing with different types of workers and industries, from 

shiftworkers and zero-hour contactors, through to senior consultants and overseas 

workers. It really is difficult to conceive of a more comprehensive book on the subject. 

Both volumes deal with self-employed and agency workers, and there is an early chapter 

providing a detailed, up-to-date and helpful analysis of the case law on employment 

status. 

Terms and conditions 

The remainder of the first volume, more than 900 pages, provides a model terms and 

conditions manual on almost any contractual term you can think of, from hours of work 

and mobility clauses through to provisions on dismissal, all with a thorough commentary 

and an ability to cross-reference to the precedents in the second volume. 

Volume 1’s detailed exposition of the practical implications of law on the employment 

relationship, combined with more than 250 precedents (digital copies included) in 
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Volume 2, mean that there has been no contractual or policy stone left unturned by Mr 

Duggan. 

Duggan QC on Contracts of Employment (4th Edition)  can be bought by ELA members, 

with a 20% discount from www.dugganpress.com, by putting in the code ELA20 when 

ordering. 

Publisher: Duggan Press, £250 

Author: Michael Duggan QC 

Suitable for: - Barristers - Solicitors 

Highlights: Comprehensive and detailed 

Room for improvement: none 

 

NB: FOR 25% DISCOUNT SEE ABOVE  

 

Comments from purchasers: 
"quite fantastically comprehensive" 

"very useful indeed" 

"this book – and the fabulous precedents – provide you with everything 

that you may need and indeed some things that you may not have even 

thought about previously" 

"This book is essential for any employment adviser who wishes to advise 

their clients for the long-term health of their business" 

"sheer industry" 

"a real life work" 

"a level of depth, clarity and precedents that you simply don’t get from 

any of the normal online resources" 
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