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The Coronavirus Crisis: The 
Furlough Scheme & the  
Further Guidance  

 

The Government  published its Fifth Employer  Guidance on the 
operation of the Furlough Scheme, entitled Claim for wage costs 
through the Coronavirus Job Retention Scheme on 20th April 
2020.  
 
The Treasury has published the (Coronavirus Job Retention 
Scheme) Directions that set out the scheme for payments. 
 
The CJRS Portal opened on 20th April at 5.30 am. There are still a 
number of issues that have not been made clear and the 
Employer Guidance appears to be inconsistent with the 
Employee Guidance and HMRC Directions in a number of 
respects. In this report we set out the current Guidance and 
Directions and consider the problems of interpretation that still 
exist.  
The further guidance dated 20th April is at: 
https://www.gov.uk/guidance/claim-for-wage-costs-through-
the-coronavirus-job-retention-
scheme?mc_cid=177bacbc11&mc_eid=fbb90dbedd. 
 
The Guidance sets out in broad terms the manner in which the 
Scheme will operate, the period for which employees must be 
absent before they are entitled, anti-avoidance measures and the 
way in which a claim is to be made. 
 
The Guidance was periodically refined, though here are areas that 
remains unclear. The Reader is referred to A Collaborative View 
on the Coronavirus Job Retention Scheme - David Reade QC, 
Michael Ford QC, Sean Jones QC & Caspar Glyn QC for a very 
helpful exposition of the scheme which also sets out the issues 
that are still outstanding.  
 
This Bulletin sets out the Guidance  with this key: 
The First guidance in blue – 26th March. 
The Second guidance in purple – 4th April. 
The Third guidance in green – 9th April. 
The Fourth Guidance in red – 15th April.  
The Fifth/Sixth  Guidance in  dark green – 17th and 20th April. 
 
The Guidance on 20th April stated that details of what you need 
to make a claim have been moved to: 
 
https://www.gov.uk/guidance/claim-for-wages-through-the-
coronavirus-job-retention-scheme 
 
This separate Guidance is set out below. 
 
We have also set out the Guidance on Going to Work for 
Employees.  
 
Those parts that have been omitted have been deleted save for 
the last version, so it is clear what has been updated by the current 
version. This separate Guidance is set out below. 
 
The Report contains a worked example, which identifies some of 
the considerations and pitfalls that may need to be taken into 

account. Reference should also be made to the first bulletin that 
dealt with SSP, frustration, collective consultation and special 
circumstances.    
 
Advice should be taken on the practical application of the scheme 
as there are a number of employment pitfalls, especially in 
relation to selection and consultation for furlough or 
redundancy. 
 

 
 
This bulletin will consider the following –  
The Furlough Guidance 
1. Who can claim? 
2. Employees you can claim for 

3. Payroll Consolidation  
4. Agreeing to furlough employees 
5. Before you claim 

6. When your employees are on furlough 
7. The Coronavirus Act 2020 Functions of Her Majesty’s 

Revenue and Customs (Coronavirus Job Retention 

Scheme) Direction  

8. SSP 

9. Holidays  

10. The Furlough Scheme: A Practical Example 

11. The Self Employed 

 
 
 
  

https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?mc_cid=177bacbc11&mc_eid=fbb90dbedd
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?mc_cid=177bacbc11&mc_eid=fbb90dbedd
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?mc_cid=177bacbc11&mc_eid=fbb90dbedd
https://www.elaweb.org.uk/sites/default/files/docs/4%20Silks%20CJRS%20Collaborative%20View_12263_20200408025304910.pdf
https://www.elaweb.org.uk/sites/default/files/docs/4%20Silks%20CJRS%20Collaborative%20View_12263_20200408025304910.pdf
https://www.elaweb.org.uk/sites/default/files/docs/4%20Silks%20CJRS%20Collaborative%20View_12263_20200408025304910.pdf
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme
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The Furlough Guidance (with 
the 20th April  further 
Guidance) 

 
In this section we have set out the content of the third  Guidance  
with each state of  amendments in colour (in 
blue/purple/green/red/dark green so that it is clear) and 
commented on some of the issues that arise. These issues are 
further illustrated by the worked example.  
 
Guidance for employers on the coronavirus (COVID-19) Job 
Retention Scheme.  
Published 26 March 2020, 4th April 9th,     April 15th , April 17th/20th  
From:  

HM Revenue & Customs  
 

Contents 
• Who can claim 

• Employees you can claim for 

• Payroll Consolidation  

• Agreeing to Furlough employees 

• How much you can claim 

• What you’ll need to make a claim  

• Claim 

• After you’ve claimed 

• Before you claim  

• When your employees are on furlough 

• Contacting HMRC 
 
 
The online service you’ll use to claim is not available yet. We 
expect it to be available by the end of April 2020. 
 
If you’ve already worked out how much you can claim, you can 
claim for wages online through the Coronavirus Job Retention 
Scheme. 

If you cannot maintain your current workforce because your 
operations have been severely affected by coronavirus (COVID-
19), you can furlough employees and apply for a grant that 
covers 80% of their usual monthly wage costs, up to £2,500 a 
month, plus the associated Employer National Insurance 
contributions and pension contributions (up to the level of the 
minimum automatic enrolment employer pension contribution) 
on that subsidised furlough pay. 

This is a temporary scheme in place for 3 months starting from 1 
March 2020,  4 months starting form 1 March 2020, but it may 
be extended if necessary and employers can use this scheme 
anytime during this period. It is designed to help employers 
whose operations have been severely affected by coronavirus 
(COVID-19) to retain their employees and protect the UK 
economy. However, all employers are eligible to claim under the 
scheme and the government recognises different businesses will 
face different impacts from coronavirus. 
 
 

 
 
 
 
 
 
 
 
 
 
 
The way to make a claim is online- the service should be simple 
to use and any support you need available on GOV.UK. 
 
Please use the online support and do not contact HMRC unless it 
is absolutely necessary - any questions should be directed at your 
agent, representative or our Web chat service 
 
The Government extended the scheme to the end of June.  
 
Bear in mind that the Government has opted for furlough to be 
implemented in at least three-week tranches. As will be set out 
below, unless there is some provision in the contract of 
employment, consent will be required. Employees may be happy 
to consent to being paid 80% of their salary, rather than 
redundancy, but the process becomes more difficult when some 
employees are to be furloughed and some to be made 
redundant. 
 
The £2500 per month is to be calculated gross and then you add 
on NI and the pension contributions. The limits on the Scheme will 
mean that a higher earner will not be receiving 80% of their wages.  
It is now clear that the approach to adopt is to take the gross wage 
and apply 80%.  This means if you commence with a gross figure 
of £37500 and reduce it by 20% you get to £30,000 annualised or 
£2500 a month. This would mean an employee on £36000 would 
not get the ceiling figure of £2500 but would get £2400.   
 
Someone on £50,000 or £4166 a month will get £30,000 on an 
annualised basis which will be 60% of the actual wage. Thus the 
higher earning employee will not in fact receive 80% of their 
wages. Nevertheless, this appears to be in contrast with self-
employment where the proposal is that anyone who earned over 
£50,000 will be disqualified from receiving anything.    
 
There is nothing to stop employers from topping up the 80%.  
From a costs point of view it may be that employers can manage 
their cash flow to some degree, going forward.  If the wages are 
to be grossed down, then an employee earning £37,500 or 
£3125 a month would mean that the £2500 ceiling would be 
topped up by £725 a month (or £7250 in the case of 10 
employees). An employee earning £30,000 a year on the 
grossing down basis would give an entitlement of £2400 a 
month with a top up of £600 a month).  

 
The guidance also states that the 80% “plus the associated 
Employer National Insurance contributions and minimum 
automatic enrolment employer pension contributions on that 
wage” can be claimed. 
 

1. Who can claim? 
 
You must have: 

• created and started a PAYE payroll scheme on or before 
19th March 2020 

• enrolled for PAYE online  

https://www.gov.uk/government/organisations/hm-revenue-customs
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme#who-can-claim
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme#employees-you-can-claim-for
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme?utm_source=22073d98-c3f4-47e3-b012-3fa9f1a81e4e&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate#payroll-consolidation
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme#what-youll-need-to-make-a-claim
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme#claim
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/paye-online/enrol
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• a UK bank account 
Any entity with a UK payroll can apply, including businesses, 
charities, recruitment agencies and public authorities. 
 
Any entity with a UK payroll can apply, including businesses, 
charities, recruitment agencies and public authorities. 

 
There was much criticism of the date  on which 
employees had to have been employed, as it was 
considered that persons were unfairly excluded, so 
that the date has now been changed to 19th March, 
just before the scheme was announced. (See the 
paper by Lord Hendy referred to below).  
 
Apprentices 
Apprentices can be furloughed in the same way as other 
employees and they can continue to train whilst furloughed. 
 
However, you must pay your Apprentices at least the 
Apprenticeship Minimum Wage, National Living Wage or 
National Minimum Wage (AMW/NLW/NMW) as appropriate for 
all the time they spend training. This means you must cover any 
shortfall between the amount you can claim for their wages 
through this scheme and their appropriate minimum wage. 
 
Guidance is available for changes in apprenticeship learning 
arrangements because of COVID-19.   
 
See Coronavirus (COVID-19): guidance for apprentices, 
employers, training providers, end-point assessment 
organisations and external quality assurance providers - 
Published 23 March 2020, updated 6th April. 
 
https://www.gov.uk/government/publications/coronavirus-
covid-19-apprenticeship-programme-response/coronavirus-
covid-19-guidance-for-apprentices-employers-training-
providers-end-point-assessment-organisations-and-external-
quality-assurance-pro 

 
Public sector organisations 
The government expects that the scheme will not be used by 
many public sector organisations, as the majority of public sector 
employees are continuing to provide essential public services or 
contribute to the response to the coronavirus outbreak. 
 
Where employers receive public funding for staff costs, and that 
funding is continuing, we expect employers to use that money to 
continue to pay staff in the usual fashion – and correspondingly 
not furlough them. This also applies to non-public sector 
employers who receive public funding for staff costs. 
 
It is to be noted that the Guidance says we expect employers not 
to furlough their employees where they receive Government 
funding. There is not an express disqualification.  
 
Organisations who are receiving public funding specifically to 
provide services necessary to respond to COVID-19 are not 
expected to furlough staff. 
 
In a small number of cases, for example where organisations are 
not primarily funded by the government and whose staff cannot 
be redeployed to assist with the coronavirus response, the 
scheme may be appropriate for some staff. 

 

Individuals 
Individuals can furlough employees such as nannies provided 
they pay them through PAYE and sent HMRC an RTI submission 
notifying a payment in respect of the employee on or before 19 
March 2020. 
 
Administrators 
Where a company is being taken under the management of an 
administrator, the administrator will be able to access the Job 
Retention Scheme. However, we would expect an administrator 
would only access the scheme if there is a reasonable likelihood 
of rehiring the workers. For instance, this could be as a result of 
an administration and pursuit of a sale of the business. 
 

The administrator will often hope to sell the business as a going 
concern as this is the first requirement under an administration. 
In those circumstances there should be access to the scheme. 

In the first case which considered the Scheme , IN THE MATTER 
OF CARLUCCIO’S LIMITED (in administration) and IN THE MATTER 
OF THE INSOLVENCY ACT 1986, [2020] EWHC 886 (Ch) 
(https://www.judiciary.uk/wp-
content/uploads/2020/04/Caluccios-Approved-judgment-1.pdf), 
Snowden J held that  the administrators of the restaurant chain 
Carluccio’s were able to place the company’s employees on 
furlough and claim for their wages under the Coronavirus Job 
Retention Scheme. The administrators had validly varied 
employees’ contracts so as to put in place a furlough agreement. 
Administrators will be taken to have ‘adopted’ the contracts of 
furloughed employees for the purposes of insolvency law when 
they eventually apply for funding under the CJRS, meaning that 
monies paid under the scheme can be paid to the employees in 
priority over the administrators’ fees and expenses and the 
distribution of assets to floating charge and unsecured creditors.  

The administrators had been concerned  that, although the CJRS 
has set out the position in  broad terms in the guidance, there has 
been no precise detail given of its legal structure and how it was 
intended to operate consistently with insolvency legislation. In 
particular, while the HMRC guidance is clear that the scheme is 
open to companies in administration, the scheme provided that 
monies must be paid to the employer rather than directly to 
employees. This would mean  that they constitute assets of the 
administration and so must be disposed of in the order of 
priorities prescribed in the legislation. The administrators  sought 
a  ruling on the legal basis upon which they might place employees 
on furlough and pay them wages in priority to other claims against 
the company.  

Mr Justice Snowden held that the variation letter had validly 
amended the contracts of the employees who had expressly 
agreed to it. The Judge  rejected the argument that the contracts 
of those who had not yet responded had also been amended. Only  
days had passed since the letter was sent. The consenting 
employees were currently employed on varied contracts that give 
them an entitlement to wages in the sum of the grants to be paid 
to the company under the CJRS.  

Snowden J held  that, when the administrators were to make  an 
application under the CJRS in respect of a consenting employee, 
or make any payment to the employee under the varied contract, 
that would  constitute ‘adoption’ of that employee’s contract for 
the purposes of insolvency law. By paragraph 99(5) of Schedule B1 

https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://www.gov.uk/government/publications/coronavirus-covid-19-apprenticeship-programme-response/coronavirus-covid-19-guidance-for-apprentices-employers-training-providers-end-point-assessment-organisations-and-external-quality-assurance-pro
https://members.elaweb.org.uk/emails/link/17419/7160/e0fc28ec3f5be42f6cb7ed81d8ffa275
https://members.elaweb.org.uk/emails/link/17419/7160/e0fc28ec3f5be42f6cb7ed81d8ffa275
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to the Insolvency Act 1986, the employees would then  have 
super-priority ahead of the administrators’ fees and expenses, 
floating charge creditors and unsecured creditors, and so 
payments  can be made to them using the grant monies as and 
when received under the CJRS. Snowden J concluded that 
employees who had not yet responded would be put in essentially 
the same position as consenting employees if they belatedly 
responded by agreeing the variation. However, unvaried contracts 
of the non-responders would not be treated as adopted at the end 
of the 14-day period and so the administrators would not have to 
take the precaution of dismissing those employees in order to 
avoid incurring super-priority liabilities towards them. 

2. Employees you can claim for 
 
You can only claim for furloughed employees that were on your 
PAYE payroll on or before that were on your PAYE payroll on or 
before 19 March 2020 and which were notified to HMRC on an 
RTI submission on or before 19 March 2020.This means an RTI 
submission notifying payment in respect of that employee to 
HMRC must have been made on or before 19 March 2020. 
Employees that were employed as of 28 February 2020 and on 
payroll (i.e. notified to HMRC on an RTI submission on or before 
28 February) and were made redundant or stopped working for 
the employer after that and prior to 19 March 2020, can also 
qualify for the scheme if the employer re-employs them and puts 
them on furlough 
 
Employees can be on any type of employment contract, 
including full-time, part-time, agency, flexible or zero-hour 
contracts. Foreign nationals are eligible to be furloughed.  
 
Grants under the scheme are not counted as ‘access to public 
funds’, and you can furlough employees on all categories of 
visa. 
 
The Scheme has been drawn as widely as possible to cover all 
types of employee.  
The fact that it will cover those on flexible or zero-hour contracts 
is particularly welcome. However, it is not clear how this will work. 
It is for the employer to decide to furlough a person and to make 
a claim. Where someone is on zero hours contract the whole point 
is that if there is no work then the employee is not paid. The 
Scheme does not give employees a right to bring a claim. On the 
face of it the employer may decide not to furlough someone on 
zero hours even through there is nothing for that person to do and 
there appears to be  no recourse for the employee. 
 
To be eligible for the grant, when on furlough, an employee 
cannot undertake work for, or on behalf, of the organisation or 
any linked or associated organisation. This includes providing 
services or generating revenue. Employers are free to consider 
allocating any critical business tasks to staff that are not 
furloughed. While on furlough, the employee’s wage will be 
subject to usual income tax and other deductions. 
 
The Guidance does not explain what is to happen where 
employees have been made redundant and already paid a 
redundancy payment. Nor is it clear what is to happen about 
redundancy payments where the employee’s contract has already 
been terminated, they are entitled to a redundancy payment, but 
it has not yet been paid. Strictly speaking, the employee was 
entitled to a redundancy payment on termination (provided they 
have the qualifying service). Since the entitlement is a matter of 
law under the Employment Rights Act 1996 we cannot see how it 

can, as a matter of strict law,  be made a condition that the 
payment is waived if the employee is to be furloughed. 
 
The Guidance also states that “To be eligible for the subsidy, 
when on furlough, an employee can not undertake work for or 
on behalf of the organisation”. What is the position if the 
employee does some work for another organisation? For 
example, the employee may decide to carry out some shelf 
stacking at Tesco to supplement income. It appears, from the 
answer to the question of what happens if the employee has 
more than one job, that this is permitted, as the response states 
“If your employee has more than one employer they can be 
furloughed for each job. Each job is separate, and the cap applies 
to each employer individually.” 
 
There may also be problems of scrutiny where the employee does 
some work from home as it is difficult to see how this can be 
policed by HMRC, especially where the employee’s salary is being 
topped up to a full salary.  
 
It is be noted that the visa requirements are not applicable. 
Employees from abroad will get the benefit of the scheme 
provided that they are on PAYE. 
 
It appears clear that agency workers may do some work for one 
employer whilst getting the furlough pay in relation to another 
organisation. The requirement is that the organisations are not 
linked. 
 
If an employee is working, but on reduced hours, or for reduced 
pay, they will not be eligible for this scheme and you will have to 
continue paying the employee through your payroll and pay their 
salary subject to the terms of the employment contract you 
agreed. 
 
We see this as one of the most difficult issues, as set out in our 
worked example. Where an employee is placed on reduced hours 
and paid as such, he or she may be worse off than employees who 
have been furloughed which may act as a disincentive. Given that 
changes may be a matter of consent we can see various 
contractual issues as set out below.  There may also be serious 
issues about selection.   
 
The Guidance refers to changes by agreement so that consultation 
is clearly envisaged, and the situation will be more acute where 
employees are treated differently. Note the apparent 
discrepancy between the Directions and Guidance on the nature 
of agreement in writing.  
 
The Guidance confirms that equality and discrimination laws will 
apply as normal. We have already come across one case where the 
employer wished to furlough a female employee because of child 
care difficulties and the capacity to work at home with young 
children and a baby, whilst continuing to employ a male employee 
on full pay; both were on large salaries which meant that the 
£2500 a month was just over 25% of their salary. Clearly, this raises 
issues about fairness of selection and discrimination. We will 
discuss the issues in the worked example.  

 
If you made employees redundant or they stopped 
working for you after 28 February 
 

If you made employees redundant, or they stopped working for 
you on or after 28 February 2020, you can re-employ them, put 
them on furlough and claim for their wages through the scheme. 
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This applies to employees that were made redundant or stopped 
working for you after 28 February, even if you do not re-employ 
them until after 19 March. This applies as long as the employee 
was on your payroll as at 28 February and had been notified to 
HMRC on an RTI submission on or before 28 February 2020. This 
means an RTI submission notifying payment in respect of that 
employee to HMRC must have been made on or before 28 
February 2020 
 
This is an important point since employees can be re-engaged and 
then furloughed. It had been noted in the media that there is still 
a category that lose out- those that were genuinely employed 
after 28th February and before the scheme was announced – see 
Lord John Hendy QC’s briefing on the gaps at 
https://www.ier.org.uk/news/lord-john-hendy-qc-briefs-on-the-
gaps-in-the-coronavirus-job-retention-scheme/. This has now 
been covered off by the change in the date to 19th March 2020. 
.  
If an employee has had multiple employers over the past year, 
has only worked for one of them at any one time, and is being 
furloughed by their current employer, their former employer/s 
should not re-employ them, put them on furlough and claim for 
their wages through the scheme. 
 
This anti-avoidance measure was added in the latest Guidance.  
 

If your employees are working reduced hours 
If an employee is working, but on reduced hours, or for reduced 
pay, they will not be eligible for this scheme. 
 

If your employee is on unpaid leave 
If an employee started unpaid leave after 28 February 2020, you 
can put them on furlough instead. If you put them on furlough 
then you should pay them at least 80% of their regular wages, up 
to the monthly cap of £2500. 
 
If an employee went on unpaid leave on or before 28 February, 
you cannot furlough them until the date on which it was agreed 
they would return from unpaid leave 
 
It is clear that employees can return to work then be put on 
furlough. There does not appear to be any reason why the parties 
cannot simply agree that the employee is to return from unpaid 
leave and then be furloughed.  
 

If your employee is self-isolating or on sick leave 
 
If your employee is on sick leave or self-isolating as a result of 
Coronavirus, they’ll be able to get Statutory Sick Pay, subject to 
other eligibility conditions applying. The Coronavirus Job 
Retention Scheme is not intended for short-term absences from 
work due to sickness, and there is a 3 week minimum furlough 
period. 
Short term illness/ self-isolation should not be a consideration in 
deciding whether to furlough an employee. If, however, 
employers want to furlough employees for business reasons and 
they are currently off sick, they are eligible to do so, as with other 
employees. In these cases, the employee should no longer 
receive sick pay and would be classified as a furloughed 
employee. 
 
This is an important point since employees may wish to be 
furloughed rather than receive sick pay. See also the next 
paragraph guidance.  
 

Employers are also entitled to furlough employees who are being 
shielded or off on long-term sick leave. It is up to employers to 
decide whether to furlough these employees. You can claim back 
from both the Coronavirus Job Retention Scheme and the SSP 
rebate scheme for the same employee but not for the same 
period of time. When an employee is on furlough, you can only 
reclaim expenditure through the Coronavirus Job Retention 
Scheme, and not the SSP rebate scheme. If a non-furloughed 
employee becomes ill, needs to self-isolate or be shielded, then 
you might qualify for the SSP rebate scheme, enabling you to 
claim up to two weeks of SSP per employee. 
 

If your employee becomes sick while furloughed 
Furloughed employee retain their statutory rights, including 
their right to Statutory Sick Pay. This means that furloughed 
employees who become ill must be paid at least Statutory Sick 
Pay. It is up to employers to decide whether to move these 
employees onto Statutory Sick Pay or to keep them on furlough, 
at their furloughed rate. 
If a furloughed employee who becomes sick is moved onto SSP, 
employers can no longer claim for the furloughed salary. 
Employers are required to pay SSP themselves, although may 
qualify for a rebate for up to 2 weeks of SSP. If employers keep 
the sick furloughed employee on the furloughed rate, they 
remain eligible to claim for these costs through the furloughed 
scheme. 

 
Shielding Employees 
Employees who are unable to work because they are shielding 
in line with public health guidance (or need to stay home with 
someone who is shielding) can be furloughed. 
(https://www.gov.uk/government/publications/guidance-on-
shielding-and-protecting-extremely-vulnerable-persons-from-
covid-19/guidance-on-shielding-and-protecting-extremely-
vulnerable-persons-from-covid-19#what-is-shielding)  

 
It is important to note that the amended Guidance states   that 
employees who are self-isolating (See our first Bulletin) and are 
deemed to be incapacitated cannot be furloughed until after they 
are out of self isolation. However, given that many people may be 
self-isolated because they have mild symptoms and could be 
regarded as fit to work it is not clear what the position would be if 
the employee presents him or herself as fit to work at home so 
that the employer then wishes to  furlough. It would appear that, 
as long as  there is  deemed incapacity, furlough cannot take place.  
The Guidance above makes it clear that you can claim  for 
employees who are shielding and now appears to leave it to the 
discretion of the employer whether an employee who is self-
isolating can be furloughed.  
 

Employees with caring responsibilities 
Employees who are unable to work because they have caring 
responsibilities resulting from coronavirus (COVID-19) can be 
furloughed. For example, employees that need to look after 
children can be furloughed. 
 
This is another important point as many families may not be 
able to work at home because of child caring responsibilities.  
 
If your employee has more than one job 
If your employee has more than one employer they can be 
furloughed for each job. Each job is separate, and the cap applies 
to each employer individually. 

https://www.ier.org.uk/news/lord-john-hendy-qc-briefs-on-the-gaps-in-the-coronavirus-job-retention-scheme/
https://www.ier.org.uk/news/lord-john-hendy-qc-briefs-on-the-gaps-in-the-coronavirus-job-retention-scheme/
https://www.gov.uk/statutory-sick-pay
https://www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19#what-is-shielding
file:///C:/CORONAVIRUS/(https:/www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19
file:///C:/CORONAVIRUS/(https:/www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19
file:///C:/CORONAVIRUS/(https:/www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19
file:///C:/CORONAVIRUS/(https:/www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19
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Employees can be furloughed in one job and receive a furloughed 
payment but continue working for another employer and receive 
their normal wages. 
 
On the basis of the above, there does not appear to be anything 
to prevent an employee from working elsewhere whilst on 
furlough. It is also clear now that an employee may take up 
another job whilst on furlough provided that the organisations 
are not linked. 
 

If your employee is on a fixed term contract 
Employees on fixed term contracts can be furloughed. Their 
contracts can be renewed or extended during the furlough 
period without breaking the terms of the scheme. There is no 
minimum period which must be left to run on a fixed term 
contract to enable it to be renewed or extended, but it must not 
have ended. The furlough period must be for a minimum period 
of three consecutive weeks. Where a fixed term employee’s 
contract ends because it is not extended or renewed you will no 
longer be able claim grant for them. Fixed term contracts which 
ended, without extension or renewal, on or before 19 March 
2020 will not qualify for the grant once they have ended. 
 

Eligible individuals who are not employees 
As well as employees, the grant can be claimed for any of the 
following groups, if they are paid via PAYE: office holders 
(including company directors),  salaried members of Limited 
Liability Partnerships (LLPs), agency workers (including those 
employed by umbrella companies) and  limb (b) workers 
 
The guidance below sets out specific considerations for those 
individuals who are paid via PAYE, but who are not necessarily 
employees in employment law. Unless explicitly set out below, 
all other guidance is applicable to these cases, and should be 
followed. 
 

Office Holders 
Office holders can be furloughed and receive support through 
this scheme. The furlough, and any ongoing payment during 
furlough, will need to be agreed between the office holder and 
the party who operates PAYE on the income they receive for 
holding their office. Where the office holder is a company 
director or member of a Limited Liability Partnership (LLP), the 
furlough arrangements should be adopted formally as a decision 
of the company or LLP. 
 

Company Directors 
As office holders, salaried company directors are eligible to be 
furloughed and receive support through this scheme. Company 
directors owe duties to their company which are set out in the 
Companies Act 2006. Where a company (acting through its board 
of directors) considers that it is in compliance with the statutory 
duties of one or more of its individual salaried directors, the 
board can decide that such directors should be furloughed. 
Where one or more individual directors’ furlough is so decided 
by the board, this should be formally adopted as a decision of 
the company, noted in the company records and communicated 
in writing to the director(s) concerned. 
 
Where furloughed directors need to carry out particular duties 
to fulfil the statutory obligations they owe to their company, 
they may do so provided they do no more than would reasonably 
be judged necessary for that purpose, for instance, they should 
not do work of a kind they would carry out in normal 

circumstances to generate commercial revenue or provides 
services to or on behalf of their company. 
 
This also applies to salaried individuals who are directors of their 
own personal service company (PSC). 
 
The Guidance makes it clear that directors can claim. They can 
perform their statutory duties but should not carry out any  
other work for the Company. The Guidance does not set out a 
definition of statutory duties.  The Companies Act 2006 (the Act) 
codified certain common law and equitable duties of directors. 
Sections 171 to 177 of the Act set out the seven general duties: 

• to act within powers; in accordance with the company's 
constitution (its articles of association) and only exercise 
powers for the purposes for which they were given. 

• to promote the success of the company - by acting, in 
good faith, in a manner considered for the benefit of the 
company's members as a whole. In so doing, a director 
must consider:  the likely long term consequences of any 
decision; the interests of the company's employees; the 
need to foster the company's business relationships with 
suppliers, customers and others;  the impact of the 
company's operations on the community and the 
environment; the desirability of the company 
maintaining a reputation for high standards of business 
conduct; and the need to act fairly as between members 
of the company. 

• to exercise independent judgment. 

• to exercise reasonable care, skill and diligence, taking 
into account the general knowledge, skill and experience 
that may reasonably be expected of a person carrying out 
the functions carried out by the director in relation to the 
company; and the knowledge, skill or experience that the 
particular director has. 

• to avoid (direct or indirect) conflicts of interest.  

• not to accept benefits from third parties. 

• to declare an interest (direct or indirect) in a proposed 
transaction or arrangement with the company - before 
the proposed transaction or arrangement is entered into. 
If the interest is in an existing transaction, the duty to 
declare that interest arises under s182 of the Act.  

 
Directors also owe duties such as to deliver accounts and the 
annual report as well as under the Act and other legislation.   
 
We note the comment that where  “furloughed directors need to 
carry out particular duties to fulfil the statutory obligations they 
owe to their company, they may do so provided they do no more 
than would reasonably be judged necessary for that purpose, for 
instance, they should not do work of a kind they would carry out 
in normal circumstances to generate commercial revenue or 
provides services to or on behalf of their company.” It would 
appear that  the duty to promote the success of the company is 
subject to the caveat that work should not be carried out that 
would generate commercial revenue or provide services on behalf 
of the company. There is an apparent tension between the 
Guidance and what the Act states.  
 

Salaried Members of Limited Liability Partnerships 
(LLPs) 
Members of LLPs who are designated as employees for tax 
purposes (‘salaried members’) under the Income Tax (Trading 
and Other Income) Act (ITTOIA) 2005 are eligible to be 
furloughed and receive support through this scheme. 
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The rights and duties of a member of an LLP are set out in an LLP 
agreement and in the absence of an agreement, default 
provisions in the LLP Act 2000, based upon company and 
partnership law. Such an agreement may include separate 
agreement between the LLP and an individual member setting 
out the terms applicable to that member’s relationship with the 
LLP. 
 
To furlough a member, the terms of the LLP agreement (or any 
such agreement between the LLP and the member) may need to 
be varied by a formal decision of the LLP, for example to reflect 
the fact that the member will perform no work in the LLP for the 
period of furlough, and the effect of this on their remuneration 
from the LLP. For an LLP member who is treated as being 
employed by the LLP (in accordance with s863A of ITTOIA 2005), 
the reference salary for this scheme is the LLP member’s profit 
allocation, excluding any amounts which are determined by the 
LLP member’s performance, or the overall performance of the 
LLP. 
 

Agency Workers (including those employed by 
umbrella companies) 
Where agency workers are paid through PAYE, they are eligible 
to be furloughed and receive support through this scheme, 
including where they are employed by umbrella companies. 
Furlough should be agreed between the agency, as the deemed 
employer, and the worker, though it would be advised to discuss 
the need to furlough with any end clients involved. As with 
employees, agency workers should perform no work for, through 
or on behalf of the agency that has furloughed them while they 
are furloughed, including for the agency’s clients. 
Where an agency supplies clients with workers who are 
employed by an umbrella company that operates the PAYE, it 
will be for the umbrella company and the worker to agree 
whether to furlough the worker or not. 
 

Limb (b) Workers 
Where Limb (b) Workers are paid through PAYE, they can be 
furloughed and receive support through this scheme. 
Those who pay tax on their trading profits through Income Tax 
Self-Assessment, may instead be eligible for the Self-Employed 
Income Support Scheme (SEISS), announced by the Chancellor on 
26 March 2020. 
 
Read more information on the Self-Employed Income Support 
Scheme, including eligibility criteria and how to claim. 
(http://www.gov.uk/guidance/claim-a-grant-through-the-
coronavirus-covid-19-self-employment-income-support-
scheme). 
 

Contingent workers in the public sector 
The Cabinet Office has issued guidance on how payments to 
suppliers of contingent workers impacted by COVID-19 should be 
dealt with where the party receiving the contingent worker’s 
services is a Central Government Department, an Executive 
Agency of a Central Government Department or a Non-
Departmental Public Body. 
Read more information on contingent workers impacted by 
COVID-19. (Read more information on contingent workers 
impacted by COVID-19). 
This guidance applies to agency workers paid through PAYE, as 
well as those paid through umbrella companies on PAYE and off-
payroll workers supplying their services through a Personal 
Service Company (PSC). 
 

Contractors with public sector engagements in scope 
of IR35 off-payroll working rules (IR35) 
Public sector bodies will follow the Crown Commercial Services 
guidance in the vast majority of cases. In a small number of 
cases, for example where organisations are not primarily funded 
by the government and whose staff cannot be redeployed to 
assist with the coronavirus response, it may be appropriate to 
claim under the CJRS. Contractors who are deemed employees 
according to the off-payroll working rules might be eligible for 
this scheme. 
 
In this scenario, if the public sector organisation wished to 
furlough a contractor, they would have to confirm this with both 
the contractor’s Personal Service Company (PSC) and the fee-
payer (as set out in the off-payroll working rules, usually the 
agency paying the contractor’s PSC). It should be formally agreed 
between these parties that the contractor is to do no work for 
the public sector organisation during their period of furlough. 
The fee-payer would be able to apply for the furlough payment 
of 80% of the monthly contract value, up to a maximum of 
£2,500, as well as the employer NICs on that subsidised wage. 
The fee-payer would then pay at least the amount of wage-grant 
received to the PSC, and report the payment via PAYE using the 
contractor’s details, making the usual tax and National Insurance 
contributions (NICs) deductions for contracts in scope of the off-
payroll rules. The PSC would then be required to report the 
amount it pays to the contractor as deemed employment income 
via PAYE using box 58A on the PAYE Real Time Information 
return. 
 
Where a contractor is continuing to receive payments from a 
public sector client (including through the CJRS or other any 
other scheme), income from this client should be excluded from 
any calculation of the reference pay for the purposes of the CJRS 
if the contractor also decides to furlough themselves as an 
employee or director of their own company. 
 

Employee transfers under TUPE and on a change in 
ownership 
A new employer is eligible to claim under the CJRS in respect of 
the employees of a previous business transferred after 28th 
February 2020 if either the TUPE or PAYE business succession 
rules apply to the change in ownership. 
Read more guidance on TUPE rules. 
Read more guidance on business succession. 
 
In a tweet David Johnston  MP had stated that the Treasury has 
confirmed that employees transferred after 28th February 2020 
can get the benefit of the Scheme. 
 
The above is an important concession as there was much 
argument about whether TUPE could apply to the Scheme. 
 
 

3. Payroll Consolidation 
Where a group of companies have multiple PAYE schemes and 
there is a transfer of all employees from these schemes into a 
new consolidated PAYE scheme after 28 February 2020, the new 
scheme will be eligible to furlough those employees and claim 
the grants available under the CJRS. 
 

If your employee does volunteer work 
A furloughed employee can take part in volunteer work, if it 
does not provide services to or generate revenue for, or on 
behalf of your organisation. Your organisation can agree to find 

http://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
http://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
http://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
http://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
http://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877221/PPN02_20-Contingent-Workers-Impacted-by-Covid-19-2.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877221/PPN02_20-Contingent-Workers-Impacted-by-Covid-19-2.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877221/PPN02_20-Contingent-Workers-Impacted-by-Covid-19-2.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877221/PPN02_20-Contingent-Workers-Impacted-by-Covid-19-2.pdf
https://www.gov.uk/transfers-takeovers
https://www.gov.uk/guidance/payroll-what-to-do-if-your-business-merges-or-changes-ownership
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furloughed employees new work or volunteering opportunities 
whilst on furlough if this is in line with public health guidance. 
 

If your employee undertakes training 
Furloughed employees can engage in training, as long as in 
undertaking the training the employee does not provide services 
to, or generate revenue for, or on behalf of their organisation. 
Furloughed employees should be encouraged to undertake 
training. 
Where training is undertaken by furloughed employees, at the 
request of their employer, they are entitled to be paid at least 
their appropriate national minimum wage for this time. In most 
cases, the furlough payment of 80% of an employee’s regular 
wage, up to the value of £2,500, will provide sufficient monies to 
cover these training hours. However, where the time spent 
training attracts a minimum wage entitlement in excess of the 
furlough payment, employers will need to pay the additional 
wages (see National Minimum Wage Section for more details). 
 
Presumably if you are being paid for an online training course you 
do not meet the requirements that would enable an employer to 
furlough since you are being paid for work.  
 

If your employee is on maternity Leave, adoption 
leave, paternity  leave or shared parental leave  
 
The normal rules for maternity and other forms of parental leave 
and pay apply. 
You can claim through the scheme for enhanced (earnings 
related) contractual pay for employees who qualify for either: 

• maternity pay 

• adoption pay 

• paternity pay 

• shared parental pay 
 
The above deals with the general principles of leave and pay for 
maternity etc. However, it does not deal with the question 
whether an employee who has exhausted the 90% of average 
earnings for the first six weeks and who does not get enhanced 
contractual maternity pay would wish to come back to work and 
then be furloughed. If the employee was to be paid the statutory 
flat rate for the balance of the 33 weeks that would amount to 
£4,989.60. Given that the cap on the 80% for furlough is £2500, if 
an employee was furloughed for 2 months that would exceed the 
33 weeks SMP, as it would be £5000. Of course, if the Furlough 
scheme is extended beyond May an employee would be even 
better off (since the employee would receive £2500 a month if  the 
80% cap is reached as opposed to £604.80 a month SMP).  
It also has to be born in mind that employees have to agree to be 
furloughed. An employee on enhanced maternity pay may not 
wish to be furloughed if the enhanced pay is more than the £2500 
cap. However, there is no reason why the employer cannot advise 
the employee that they are on furlough, claim the 80% and top up 
the enhanced pay. Nor would the end of furlough mean that the 
employee is regarded as returning to work. 
 
If an employee is made redundant the Statutory Maternity Pay 
would still be payable and the employee would be likely to have a 
claim for discrimination under section 18 of the Equality Act 2010 
as the real reason for the termination was to avoid the contractual 
enhanced pay.   
 

 
4. Agreeing to furlough employees 
 
Employers should discuss with their staff and make any changes 
to the employment contract by agreement. When employers are 
making decisions in relation to the process, including deciding 
who to offer furlough to, equality and discrimination laws will 
apply in the usual way. 
To be eligible for the grant employers must confirm in writing to 
their employee confirming that they have been furloughed. If 
this is done in a way that is consistent with employment law, that 
consent is valid for the purposes of claiming the CJRS. There 
needs to be a written record, but the employee does not have to 

provide a written response. A record of this communication 

must be kept for five years. 

 
You do not need to place all your employees on furlough. 
However, those employees who you do place on furlough cannot 
undertake work for you. 
 
The Amended Guidance makes it clear that the employer must 
notify in writing and this record will be kept for five years.  The 
HMRC Directions appeal to require that there is agreement in 
writing, but it is doubtful that it was the intention of the 
Government to change the goalposts in this way. See below.  
 
The detrimental impact on business: managing an absent 

workforce 

We have already seen the various permutations which will lead to 

an absent or reduced workforce. This may lead to there being 

insufficient numbers so that the workplace has to close on a 

temporary basis. Where the business has to close on a temporary 

basis and the employer hopes to re-open there may be a number 

of alternatives that can be considered as an alternative to 

furlough: 

• The employer could ask employees to take unpaid temporary 

leave; we are aware of some employers suggesting the 

employees can volunteer for an unpaid ‘sabbatical’ but this is 

unlikely to be attractive to employees in these uncertain 

times. 

• There may be a variation in terms, with a temporary reduction 

in salary. This is likely to depend on the terms of the contract 

of employment and/or the agreement of the workforce. In 

normal times this would be a very difficult proposition to get 

agreement on, but it may be that employees who are still 

working would be prepared to adopt such a measure. The 

position remains that any purported variation of terms and 

conditions will be a breach of contract if it is unilaterally 

imposed and advice should be taken about the terms of the 

contract before this is envisaged (See the cases referred to in 

Duggan QC on Contracts of Employment in Chapter C).  

• There could be dismissals with offers on different terms, but 

this is likely to trigger the requirement to collectively consult 

because of section 195 of Trade Union and Labour Relations 

(Consolidation ) Act 1992 – TULR(C)A 1992 

 

• Temporary layoffs may be a possibility. 

https://www.gov.uk/maternity-pay-leave
https://www.gov.uk/maternity-pay-leave
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• The employer could seek to control holiday entitlement, 

which may retain  an intact workforce, but will mean that 

holiday pay will have to be paid. 

• The stage may be reached where there is no alternative than 

redundancies. In the first instance the employer may seek 

voluntary redundancies. 

• The next stage may be to terminate those contracts of 

employment of employees who do not have qualifying service 

to claim unfair dismissal or redundancy payments. 

• Failing all the above, the only other alternative may be to 

implement redundancies.  

It has become self-evident that furlough is the preferred approach 

given the 80% cushion. It will only be where the employee is not 

prepared to furlough that the above alternatives will really come 

into play.  

 
The nest section has been deleted from the Guidance and 

moved into a new set of guidelines- see below. 

5. How much you can claim 
You’ll need to claim for: 

• 80% of your employees’ wages (even for employee’s on 
National Minimum Wage) - up to a maximum of £2,500 
per month. Do not claim for the worker’s previous 
salary. 

• Employer National Insurance contributions that are 
paid on the subsidised furlough pay. 

 
Employer pension contributions that are paid on the subsidised 
furlough pay, up to the level of the minimum automatic 
enrolment employer contribution. The maximum level of grant 
for employer pension contributions on subsidised furlough pay 
is set in line with the minimum automatic enrolment employer 
contribution of 3% on qualifying earnings. Grants for pension 
contributions can be claimed up to this cap provided the 
employer will pay the whole amount claimed to a pension 
scheme for the employee as an employer contribution. 
 
You can choose to top up your employee’s salary, but you do not 
have to. Employees must not work or provide any services for 
the business while furloughed, even if they receive a top-up 
salary. 
 
Grants will be prorated if your employee is only furloughed for 
part of a pay period. 
 
Claims should be started from the date that the employee 
finishes work and starts furlough, not when the decision is made, 
or when they written to confirming their furloughed status. 
 
The way you work out your employees’ wages is different 
depending on what type of contract they’re on, and when they 
started work. 
 

Full or part time employees on a salary 

Claim for the 80% of the employee’s salary, as in their last pay 

period prior to 19 March 2020. 

If, based on previous guidance, you have calculated your claim 
based on the employee’s salary as at 28 February 2020 (and this 

differs from their salary in their last pay period prior to 19 
March 2020) you can choose to still use this calculation for your 
first claim. 
 

Employees whose pay varies 
If the employee has been employed for 12 months or more, you 
can claim the highest of either the: 

• same month’s earning from the previous year 

• average monthly earnings for the 2019-2020 tax year 
If the employee has been employed for less than 12 months, 
claim for 80% of their average monthly earnings since they 
started work. 
 
 
If they have been employed for less than a month, work out a 
pro rata for their earnings so far, and claim for 80%. 
 
It is likely that many employees will be able to argue that their pay 
varies, taking into account such matters as contractual overtime, 
shift allowances and other allowances of a similar nature to those 
we have seen in the holiday case litigation. Once an employee gets 
to the £36,000 a year or £3000 figure, the £2500 cap will apply 
(80% of £3,000 = £2500 a month)  so that we can see arguments 
as to why various elements should be included to bring the annual 
figure up  to the cap. 
 
The Government has left it to the discretion of the employer to 
provide ‘top up salary’ if it wishes. It is to be noted that the 
Guidance  does not say that a further  20% can be paid but that 
it can be top up salary.  We query, in our example given earlier 
whether an employer may simply pay the balance to get the 
employee to their normal salary, ie, if it was £60,000 or £5000 a 
month – the employee would get the £2500 cap  a month 
furlough which would be 50% of the salary; can the employer 
simply pay the balance?. There does not seem to be any reason 
why not. This may be relevant when one comes to arguments 
about breach of contract and the ability to reduce salary as set 
out in the worked example.  
 
 

Past Overtime, Fees, Commission, Bonuses and non-
cash payments 
You can claim for any regular payments you are obliged to pay 
your employees. This includes wages, past overtime, fees and 
compulsory commission payments. However, discretionary 
bonus (including tips) and commission payments and non-cash 
payments should be excluded. 
 
We expressed concern that this was  likely to hugely disadvantage 
some employees, who receive a very small salary and whose 
earnings are primarily based on commission.  The Guidance makes 
it clear now that commission can be claimed provided that it was 
already earned before the 28th February 2020. It will be based 
upon the calculation set out in the next paragraph. Fees can also 
be claimed – the Guidance has changed the position.  
Non-monetary benefits such as a car or health insurance are not 
included. 

 
Benefits in Kind and Salary Sacrifice Schemes 
The reference salary should not include the cost of non-
monetary benefits provided to employees, including taxable 
Benefits in Kind. Similarly, benefits provided through salary 
sacrifice schemes (including pension contributions) that reduce 
an employee’s taxable pay should also not be included in the 
reference salary.  
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All the grant received to cover an employee’s subsidised furlough 
pay must be paid to them in the form of money. No part of the 
grant should be netted off to pay for the provision of benefits or 
a salary sacrifice scheme. 
 
Where the employer provides benefits to furloughed employees, 
this should be in addition to the wages that must be paid under 
the terms of the Job Retention Scheme. 
 
Normally, an employee cannot switch freely out of a salary 
sacrifice scheme unless there is a life event. HMRC agrees that 
COVID-19 counts as a life event that could warrant changes to 
salary sacrifice arrangements, if the relevant employment 
contract is updated accordingly. 
 
Note that all benefits in kind are excluded. 

Employer National Insurance and Pension Contributions 

You’ll still need to pay employer National Insurance and pension 

contributions on behalf of your furloughed employees, and you 

can claim for these too. 

You cannot claim for: 

• additional National Insurance or pension contributions 
you make because you chose to top up your 
employee’s salary 

• any pension contributions you make that are above the 
mandatory employer contribution  

 

Apprenticeship Levy and Student Loans 
Both the Apprenticeship Levy and Student Loans should continue 
to be paid as usual. Grants from the Job Retention Scheme do 
not cover these. 
 
 

National Minimum Wage 
Individuals are only entitled to the National Living Wage 
(NLW)/National Minimum Wage (NMW)/ Apprentices Minimum 
Wage (AMW) for the hours they are working or treated as 
working under minimum wage rules. 
This means that furloughed workers who are not working can be 
paid the lower of 80% of their salary or £2,500 even if, based on 
their usual working hours, this would be below their appropriate 
minimum wage. However, time spent training is treated as 
working time for the purposes of the minimum wage calculations 
and must be paid at the appropriate minimum wage, taking into 
account the increase in minimum wage rates from 1 April 2020. 
As such, employers will need to ensure that the furlough 
payment provides sufficient monies to cover these training 
hours. Where the furlough payment is less than the appropriate 
minimum wage entitlement for the training hours, the employer 
will need to pay the additional wages to ensure at least the 
appropriate minimum wage is paid for 100% of the training time. 
 
Where a furloughed worker is paid close to minimum wage levels 
and asked to complete training courses for a substantial majority 
of their usual working time employers are recommended to seek 
independent advice or contact Acas. 

 

Returning from statutory leave 

Statutory leave includes maternity leave, paternity leave, shared 
parental leave, adoption leave, sick leave and parental 
bereavement leave. 
In line with other employees, claims for full or part time 
employees returning from statutory leave after 28 February 
2020 should be calculated against their salary, before tax, not 
the pay they received whilst on statutory leave. 
Claims for those on variable pay, returning from statutory leave 
should be calculated using either the: 

• same month’s earning from the previous year 

• average monthly earnings for the 2019-2020 tax year. 
 
 

6. What you’ll need to make a claim  
Employers should discuss with their staff and make any changes 
to the employment contract by agreement. Employers may 
need to seek legal advice on the process. If sufficient numbers 
of staff are involved, it may be necessary to engage collective 
consultation processes to procure agreement to changes to 
terms of employment. 
To claim, you will need: 
• your ePAYE reference number 
• the number of employees being furloughed 
• National Insurance Numbers for the furloughed employees. 
• Names of the furloughed employees. 
• Payroll/employee number for the furloughed employees 

(optional) 
• your Self Assessment Unique Taxpayer Reference or 

Corporation Tax Unique Taxpayer Reference or Company 
Registration Number 

• the claim period (start and end date) 
• amount claimed (per the minimum length of furloughing of 

3 weeks) 
• your bank account number and sort code 
• your contact name 
• your phone number 
You will need to calculate the amount you are claiming. HMRC 
will retain the right to retrospectively audit all aspects of your 
claim. 
 
If you have fewer than 100 furloughed staff you will be asked to 
enter details of each employee you are claiming for directly into 
the system - this will include their name, National Insurance 
number, claim period and claim amount, and payroll/employee 
number (optional). 
 
If you have 100 or more furloughed staff you will be asked to 
upload a file with the information rather than input it directly 
into the system. We will accept the following file types: .xls .xlsx 
.csv .ods 
 
The file should include the following information for each 
furloughed employee: name, National Insurance number, claim 
period and claim amount, payroll/employee number (optional). 
You should retain all records and calculations in respect of your 
claims. 
 
HMRC cannot provide your employees with details of claims you 
make on their behalf. Please help us by keeping your employees 
informed, answering any questions that they might have. Please 
ask them not to contact HMRC. 
 
If you use an agent who is authorised to act for you for PAYE 
purposes, they will be able to make a claim on your behalf. If you 

https://www.gov.uk/workplace-pensions/what-you-your-employer-and-the-government-pay
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use a file only agent (who files your RTI return but doesn’t act for 
you on any other matters) they won’t be authorised to make a 
claim for you and you will need to make the claim yourself. Your 
file only agent can assist you in obtaining the information you 
need to claim (which is listed above). We are making the claim 
process as straightforward as possible. 
 
If an agent makes a claim on your behalf you will need to tell 
them which bank account you would like the grant to be paid 
into. 
 

7. Claim 
 
You should make your claim using the amounts in your payroll - 
either shortly before or during running payroll. Claims can be 
backdated until the 1 March where employees have already 
been furloughed. 
If appropriate, worker’s wages should be reduced to 80% of their 
salary within your payroll before they are paid. This adjustment 
will not be made by HMRC. 
 
Minimum furlough periods 
Any employees you place on furlough must be furloughed for a 
minimum period of 3 consecutive weeks. When they return to 
work, they must be taken off furlough. Employees can be 
furloughed multiple times, but each separate instance must be 
for a minimum period of 3 consecutive weeks. 
 
This is an important addition to the requirements for furlough. It 
means that employers cannot alternate employees on a weekly 
basis (though they could on a three-weekly basis).  
It is to be noted that employees have no right to bring a claim 
under the Scheme. 
 

Before you claim 
You will need to work out how much you can claim through the 
scheme. HMRC will retain the right to retrospectively audit all 
aspects of your claim. 
Employers should discuss with their staff and make any changes 
to the employment contract by agreement. Employers may 
need to seek legal advice on the process. If sufficient numbers 
of staff are involved, it may be necessary to engage collective 
consultation processes to procure agreement to changes to 
terms of employment. 
HMRC cannot provide your employees with details of claims 
you make on their behalf. Please help us by keeping your 
employees informed, answering any questions that they might 

have. Please ask them not to contact HMRC. 
 

8. After you’ve claimed 
 
HMRC will check your claim, and if you’re eligible, pay it to you 
by BACS to a UK bank account. 
You must pay the employee all the grant you receive for their 
gross pay in the form of money. 
Furloughed staff must receive no less than 80% of their reference 
pay (up to the monthly cap of £2500). 
Employers cannot enter into any transaction with the worker 
which reduces the wages below this amount. This includes any 
administration charge, fees or other costs in connection with the 
employment. 
 
It is apparent from the above that you take the gross pay then 
apply the 80%. 

 
When the government ends the scheme  
When the government ends the scheme, you must make a 
decision, depending on your circumstances, as to whether 
employees can return to their duties. If not, it may be necessary 
to consider termination of employment (redundancy). 
HMRC will process all claims made before the scheme ends. 
 
If the Government terminates the Scheme at the end of May then 
many employers and employees may find at that point that the 
redundancy situation has simply been deferred for 12 weeks.  We 
deal with this issue in the worked example. 
 
 

8. When your employees are on furlough 
You cannot ask your employee to do any work that: 

• makes money for your organisation or any organisation 
linked or associated with your organisation. 

• provides services for your organisation or any organisation 
linked or associated with your organisation. 

They can take part in volunteer work or training. 
 

Employee taxes 
Your employees will still pay the taxes they normally pay out of 
their wages. 
This includes pension contributions (both employer 
contributions and automatic contributions from the employee), 
unless the employee has opted out or stopped saving into their 
pension. 

 
Employee rights 
Employees still have the same rights at work, including: 

• Statutory Sick Pay 

• maternity and other parental rights 

• rights against unfair dismissal 

• redundancy payments 
Grants cannot be used to substitute redundancy payments. 
HMRC will continue to monitor businesses after the scheme has 
closed. 
 

Working for a different employer 
If contractually allowed, your employees are permitted to work 
for another employer whilst you have placed them on furlough. 
 
For any employer that takes on a new employee, the new 
employer should ensure they complete the starter checklist form 
correctly. If the employee is furloughed from another 
employment, they should complete Statement C. 
 
This makes it clear that an employee may be furloughed and work 
for another employee. The 80% will still be payable even though 
the employee is paid by the new employer. This would mean, for 
example, that someone could take a job shelf stacking at Tesco 
without losing the 80% that they are getting on furlough. 
 

Tax Treatment of the Coronavirus Job Retention 
Grant 
Payments received by a business under the scheme are made to 
offset these deductible revenue costs. They must therefore be 
included as income in the business’s calculation of its taxable 
profits for Income Tax and Corporation Tax purposes, in 
accordance with normal principles. 

https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/government/publications/paye-starter-checklist
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Businesses can deduct employment costs as normal when 
calculating taxable profits for Income Tax and Corporation Tax 
purposes. 
 
Individuals with employees that are not employed as part of a 
business (such as nannies or other domestic staff) are not 
taxable on grants received under the scheme. Domestic staff are 
subject to Income Tax and National Insurance Contributions on 
their wages as normal. 
 

Contacting HMRC 
We are receiving very high numbers of calls. Contacting HMRC 
unnecessarily puts our essential public services at risk during 
these challenging times. 
But you can contact HMRC if you cannot get the help you need 
online. 
 
THE GUIDANCE WHICH REPLACES THE “WHAT YOU NEED TO 
MAKE A CLAIM” AND “CLAIM” SECTIONS ABOVE: 
 
 
Guidance  
Claim for wages through the Coronavirus Job Retention Scheme  
Claim for 80% of your employee’s wages plus any employer 
National Insurance and pension contributions, if you have put 
them on furlough because of coronavirus (COVID-19).  
Published 20 April 2020  
From:  

HM Revenue & Customs  
Contents 

1. Before you start  
2. What you’ll need  
3. How to claim  
4. After you’ve claimed  

Before you start 
You’ll need to: 

• check that both you and your furloughed employee can 
use the scheme 

• work out how much you can claim 

 
What you’ll need 
To make a claim, you will need: 

• to be registered for PAYE online  

• your UK bank account number and sort code 

• your employer PAYE scheme reference number 

• the number of employees being furloughed 

• each employee’s National Insurance number 

• each employee’s payroll or employee number 
(optional) 

• the start date and end date of the claim 

• the full amount you’re claiming for including employer 
National Insurance contributions and employer 
minimum pension contributions 

• your phone number 

• contact name 
You also need to provide either: 

• your name (or the employer’s name if you’re an agent) 

• your Corporation Tax unique taxpayer reference 

• your Self Assessment unique taxpayer reference 

• your company registration number 
 
If you use an agent who is authorised to act for you for PAYE 
purposes, they will be able to make a claim on your behalf. If you 
use a file only agent (who files your RTI return but doesn’t act for 

you on any other matters) they won’t be authorised to make a 
claim for you and you will need to make the claim yourself. Your 
file only agent can assist you in obtaining the information you 
need to claim (which is listed above). We are making the claim 
process as straightforward as possible. 
If an agent makes a claim on your behalf you will need to tell 
them which bank account you would like the grant to be paid 
into. 
 
If you’re putting more than 100 employees on furlough 
If you’re claiming for more than 100 furloughed employees, 
you’ll need to upload a file containing each employee’s: 

• full name 

• National Insurance number 

• payroll number (optional) 

• furlough start date 

• furlough end date (if known) 

• full amount claimed 
 
The format of the file you upload must be either: 

• .xls 

• .xlsx 

• .csv 

• .ods 
How to claim 
You’ll need the Government Gateway user ID and password you 
got when you registered for PAYE online. 
Online services may be slow during busy times. Check if there are 
any problems with this service. 
 
 

https://www.gov.uk/government/organisations/hm-revenue-customs/contact/get-help-with-the-coronavirus-job-retention-scheme
https://www.gov.uk/government/organisations/hm-revenue-customs
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme#before-you-start
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme#what-youll-need
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme#how-to-claim
https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme#after-youve-claimed
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-claim-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/paye-online/enrol
https://www.gov.uk/government/publications/coronavirus-job-retention-scheme-service-availability-and-issues
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STATUTORY SICK PAY 
 
The HMRC statutory Payments Manual provides that: 
 
Statutory Sick Pay (SSP): general information - employee not 
entitled to SSP 
Employees do not qualify for SSP if: n they are furloughed as part 
of the coronavirus job retention scheme 
 
By section 151(4) of the Social Security Contributions and 
Benefits Act 1992 an employee absent due to incapacity will be 
entitled to statutory sick pay; the section providing that a day on 
which the employee is, or is deemed in accordance with 
regulations, to be incapable “by reason of some specific disease 
or bodily or mental disablement or doing work which he can be 
reasonably be expected to do”  under the contract, will be 
incapacity.  
The difficulty with fitting the requirements, whether enforced or 
voluntarily, into the Social Security Contributions and Benefits Act 
1992, is that a person who is self-isolating may have only minor 
symptoms which do not make the individual incapable of carrying 
out work. Moreover, a person who is self isolating due to  a 
vulnerability may be capable of work. The Statutory Sick Pay 
(General) (Coronavirus Amendment) Regulations 2020, by 
Regulation 2(1)(c) provided that, with effect from 13th March 
2020, (the date being amended to 16th March 2020,as below) the 
Statutory Sick Pay (General) Regulations 1982/894, were 
amended to provide: 

“(c)  he is— 
(i) isolating himself from other people in such a manner as 

to prevent infection or contamination with coronavirus 
[...]6 , in accordance with guidance published by Public 
Health England, NHS National Services Scotland 7 or 
Public Health Wales8 and effective on [16th]9 March 
2020; and 

(ii) by reason of that isolation is unable to work.” 
 

The Statutory Sick Pay (General) (Coronavirus Amendment) (No. 
2) Regulations 2020 (SI 2020/304) changed the date from 13th to 
16th March due to the publication of updated guidance on that 
date, of the Stay at Home Guidance and the Social Distancing 
Guidance – for the content of the Guidance see above.  
The Health Protection (Coronavirus) Regulations 2020 (SI 
2020/129) contains detailed provisions in relation to detention 
and isolation. By Regulation 2(1)(b), the Statutory Sick Pay 
(General) Regulations 1982/894 provides for deemed incapacity 
where: 

“(b)  he is— 
(i) excluded or abstains from work, or from work of such 
a kind, pursuant to a request or notice in writing lawfully 
made under an enactment; or 
(ii) otherwise prevented from working pursuant to an 
enactment, by reason of it being known or reasonably 
suspected that he is infected or contaminated by, or has been  
(iii)  
 
 
(iv) in contact with a case of, a relevant infection or 
contamination”  

Statutory sick pay is therefore payable where a person is excluded 
from work under Regulation 2(1)(b), or where an employee 
isolates in order to avoid the risk of infection under the Stay at 
Home Guidance. Where a member of  the household  also has  
 

 
 
 
 
symptoms which leads the employee to self-isolate this scenario 
will also be covered.  
The effect of the Social Distancing Guidance is not so clear. The 
Government intends that vulnerable groups will be covered and 
this guidance “strongly advises” vulnerable groups not to go to 
work, whereas the Stay at Home Guidance states that those 
affected “must” not go to work (or take public transport).  
A new system of isolation notes came into effect on 20th March 
2020 which is intended to provide employees with evidence 
that they have been advised to self-isolate. The system is online 
at https://111.nhs.uk/covid-19 which also contains stay at 
home advice.   
With effect from 16th April the Government further amended 
the SSP Regulations by the Statutory Sick Pay (General) 
(Coronavirus Amendment) (No. 3) Regulations 2020 (2020 No. 
427) 
(http://www.legislation.gov.uk/uksi/2020/427/made?mc_cid=
33064410d3&mc_eid=fbb90dbedd).  Regulation 2 adds a new 
5A, which provides: 
 
5A.  The person—  
(a) is defined in public health guidance as extremely vulnerable 
and at very high risk of severe illness from coronavirus because 
of an underlying health condition; and  
(b) has been advised, by notification sent to, or in respect of, that 
person in accordance with that guidance, to follow rigorously 
shielding measures for the period specified in the notification.”  
(4) In paragraph 6, after the definition of “Deputy Chief Medical 
Officer” omit “and” and insert—  
““public heath guidance” means guidance, as amended from 
time to time, issued by—  
(a) Public Health England(4);  
(b) the Scottish Ministers; or  
(c) Public Health Wales National Health Service Trust(5); and”. 
 
The Regulations thus deem a person who is extremely 
vulnerable  and shielding to be covered.  
*See further the Employee Guidance below.* 
   

 

  

https://111.nhs.uk/covid-19
http://www.legislation.gov.uk/uksi/2020/427/made?mc_cid=33064410d3&mc_eid=fbb90dbedd
http://www.legislation.gov.uk/uksi/2020/427/made?mc_cid=33064410d3&mc_eid=fbb90dbedd
http://www.legislation.gov.uk/uksi/2020/427/made?mc_cid=33064410d3&mc_eid=fbb90dbedd#f00004
http://www.legislation.gov.uk/uksi/2020/427/made?mc_cid=33064410d3&mc_eid=fbb90dbedd#f00005
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THE EMPLOYEE 

GUIDANCE 
Check if your employer can use the Coronavirus Job Retention 
Scheme  

• English  

• Cymraeg  
Find out if you’re eligible, and how much your employer can claim 
if they put you on temporary leave ('furlough') because of 
coronavirus (COVID-19).  
Published 26 March 2020  
Last updated 17 April 2020 — see all updates  
From:  

HM Revenue & Customs  
Contents 

1. Check if you’re eligible  
2. How much you’ll get  
3. While you’re on furlough  
4. If you do not want to go on furlough  
5. Guidance for specific customers  
6. Contacting HMRC  

 
If you and your employer both agree, your employer might be able 
to keep you on the payroll if they’re unable to operate or have no 
work for you to do because of coronavirus (COVID-19). This is 
known as being ‘on furlough’. 
 
Your employer could pay 80% of your regular wages through the 
Coronavirus Job Retention Scheme, up to a monthly cap of £2,500. 
You’ll still be paid by your employer and pay taxes from your 
income. You cannot undertake work for your employer while on 
furlough. We expect the scheme to be up and running by the end 
of April. 
 
The Coronavirus Job Retention Scheme forms part of a collective 
national effort to protect people’s jobs. You can play a vital role 
by reporting fraudulent claims to HMRC. Fraudulent claims risk 
the provision of public services and the protection of livelihoods. 
If you’re concerned that your employer is abusing the scheme you 
should report them. This could include your employer claiming on 
your behalf and not paying you what you’re entitled to, being 
asked to work whilst on furlough, or making a backdated claim 
that includes times when you were working. 

 
Check if you’re eligible 
Your employer is responsible for claiming through the Job 
Retention Scheme on your behalf and for paying you what you are 
entitled to. You cannot apply for the scheme yourself. 
Both you and your employer must agree to put you on furlough - 
so speak to your employer about whether they can claim. Once 
agreed your employer must confirm in writing that you have been 
furloughed to be eligible to claim. Contact your employer if you do 
not receive confirmation. 
If you are concerned that your employer has not claimed on your 
behalf, you should speak to your employer. HMRC will not be able 
to provide information about individual applications. 
Any employer with a UK payroll and a UK bank account will be able 
to claim, but you must have been on your employer’s PAYE payroll 
before or on 19 March 2020 and notified to HMRC on an RTI 
submission on or before 19 March 2020. This means your 
employer must have made an RTI submission notifying payment 
in respect of you to HMRC on or before 19 March 2020. If you were 
employed as of 28 February 2020 and on payroll (i.e. notified to 

HMRC on an RTI submission on or before 28 February) and were 
made redundant or stopped working for your employer prior to 
19 March 2020, you can also qualify for the scheme if your 
employer re-employs you and puts you on furlough. 
You can be on any type of contract, including a zero-hour contract 
or a temporary contract. You can be furloughed under the scheme 
if you are a foreign national. 
This scheme does not apply if you are self-employed or to any 
income from self-employment. You may qualify for support under 
the Self-employment income support scheme. 
If you’re on sick leave or self-isolating because of coronavirus 
(COVID-19), speak to your employer about whether you’re eligible 
to be furloughed – you should get Statutory Sick Pay (SSP) as a 
minimum while you are on sick leave or self isolating. Your 
employer can furlough you at any time- if they do, you will no 
longer receive sick pay, but should be treated as any other 
furloughed employee. 
If you are shielding in line with public health guidance or required 
to stay home due to an individual in your household shielding and 
are unable to work from home, then you should speak to your 
employer about whether they plan to place staff on furlough. 
If you are unable to work, including from home, due to caring 
responsibilities arising from coronavirus (COVID-19), such as 
caring for children who are at home as a result of school and 
childcare facilities closing, or caring for a vulnerable individual in 
your household, then you should speak to your employer about 
whether they plan to place staff on furlough. The grant will start 
on the day you were placed on furlough and this can be backdated 
to 1 March 2020. 
 

If you were made redundant or stopped working for 
your employer after 28 February 2020 
Your employer can agree to re-employ you and place you on 
furlough. This applies if you were made redundant or stopped 
working for them after 28 February, even if they do not re-employ 
you until after 19 March. They’ll still be able to claim a grant to 
cover 80% of your regular wages from the date they furlough you, 
up to a monthly cap of £2,500. This applies as long as you were on 
their payroll as at 28 February and had been notified to HMRC on 
an RTI submission on or before 28 February 2020. This means an 
RTI submission notifying payment in respect of you to HMRC must 
have been made on or before 28 February 2020. 
 

If you currently have more than one employer 
You can be put on furlough by one employer and continue to work 
for another. If you’re put on furlough by more than one employer, 
you’ll receive separate payments from each employer. The 80% of 
your regular wage up to a £2,500 monthly cap applies to each job. 
If you have had multiple employers over the past year, have only 
worked for one of them at any one time, and are being furloughed 
by your current employer, you cannot be furloughed by your 
previous employer. 
 

If you are on Universal Credit 
If you’re earning less because you’re on furlough, your Universal 
Credit payment might change - find out how earnings affect your 
payments. 
 

If you are on maternity leave, adoption leave, 
paternity leave or shared parental leave 
The normal rules for maternity and other forms of parental leave 
and pay apply. 
Your employer can claim through the scheme for enhanced 
(earnings related) contractual pay for employees who qualify for 
either: 

https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme.cy
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#history#history
https://www.gov.uk/government/organisations/hm-revenue-customs
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#check-if-youre-eligible#check-if-youre-eligible
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#how-much-youll-get#how-much-youll-get
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#while-youre-on-furlough#while-youre-on-furlough
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#if-you-do-not-want-to-go-on-furlough#if-you-do-not-want-to-go-on-furlough
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#guidance-for-specific-customers#guidance-for-specific-customers
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme#contacting-hmrc#contacting-hmrc
https://www.gov.uk/government/organisations/hm-revenue-customs/contact/customs-excise-and-vat-fraud-reporting
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
https://www.gov.uk/universal-credit/how-your-earnings-affect-your-payments
https://www.gov.uk/universal-credit/how-your-earnings-affect-your-payments
https://www.gov.uk/maternity-pay-leave
https://www.gov.uk/maternity-pay-leave
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• maternity pay 

• adoption pay 

• paternity pay 

• shared parental pay 
 

If you are pregnant and about to start maternity 
leave 
You should start maternity leave as normal. If your earnings have 
reduced because you were put on furlough or off sick before your 
maternity leave started, this may affect your Statutory Maternity 
Pay. The same rules apply to adoption pay, paternity pay and 
shared parental pay. 

 
If you’re employed by an individual 
If you’re employed by an individual (for example, as a nanny) then 
your employer can furlough you under the scheme if you are paid 
through PAYE and were on their payroll on or before 19 March 
2020. This means your employer must have made an RTI 
submission notifying payment in respect of you to HMRC on or 
before 19 March 2020. 

 
If you’re on a fixed term contract 
Your employer can choose to furlough you and claim a grant for 
80% of your regular wages up to a cap of £2500 a month. Your 
employer can choose to renew or extend your contract before its 
natural conclusion during the furlough period. There is no 
minimum period which must be left to run on a fixed term 
contract to enable it to be renewed or extended, but it must not 
have ended. 
 

If you’re an apprentice 
Apprentices can be furloughed in the same way as other 
employees and continue to train. 
You must be paid at least the Apprenticeship Minimum 
Wage/National Living Wage/National Minimum Wage as 
appropriate for all of the time you spend training, even if this is 
more than 80% of your normal wages. 

 
If you’re a public sector employee 
The government expects that the scheme will not be used by many 
public sector organisations, as the majority of public sector 
employees are continuing to provide essential public services or 
contribute to the response to the coronavirus outbreak. 
Where employers receive public funding for staff costs, and that 
funding is continuing, we expect employers to use that money to 
continue to pay staff in the usual fashion – and correspondingly 
not furlough them. 
This also applies to non-public sector employers who receive 
public funding for staff costs. Organisations who are receiving 
public funding specifically to provide services necessary to 
respond to COVID-19 are not expected to furlough staff. 
In a small number of cases, for example where organisations are 
not primarily funded by the government and whose staff cannot 
be redeployed to assist with the coronavirus response, the 
scheme may be appropriate for some staff. 
If you work for the public sector, you can get more information 
about how the scheme works for you from your UK Government 
Department, employer or, in the case of employers funded by the 
Scottish Government, Welsh Government or Northern Ireland 
Executive, through your respective administration. 
 

 
 

Other specific categories 
You may be eligible to be furloughed, and receive a grant of 80% 
of your regular wages up to a monthly cap of £2500, if you are paid 
via PAYE and are in one of the following categories. 

• You are an agency worker 

• You are a company director 

• You are a contractor with public sector engagements in 
scope of IR35 off-payroll working rules (IR35) 

• You are a salaried member of a Limited Liability 
Partnership 

• You are a Limb (b) worker 

• You are an office holder 
Detail on how this scheme can apply to you is set out at the end of 
this guidance. 
 

How much you’ll get 
Your employer will get a grant to cover 80% of your regular wages, 
up to a maximum of £2,500. 
Firms will be eligible for the grant from the date you ceased work, 
from 1 March. Your employer: 

• will pay you at least 80% of your regular monthly wages, 
up to a maximum of £2,500, as your wage 

• can claim for a minimum of 3 consecutive weeks and for 
up to 3 months - but this may be extended 

• can choose to pay you more than the grant - but they do 
not have to 

• cannot choose to pay you less than the grant 
You’ll still pay Income Tax, National Insurance contributions, 
Student Loan repayments and any other deductions (such as 
pension contributions) from your wage. 
 

How your monthly wages are calculated 
If you are a full-time or part-time employee on a salary, then your 
monthly wages are based on your salary. You should speak to your 
employer for further information about how they will calculate 
this. 
If your pay varies and you’ve been employed (or engaged by an 
employment business in the case of agency workers) for a full 
year, employers will claim for the higher of either: 

• the amount you earned in the same month last year 

• an average of your monthly earnings from the last year 
If your pay varies and you’ve been employed for less than a year, 
employers will claim for an average of your regular monthly wages 
since you started work. 
If you have been working for less than a month, your employer will 
pro-rata your earnings from that month. 
The grant paid to your employer will be calculated based on your 
regular, contractual pay, such as wages, compulsory commission 
and past overtime. The calculation will not include discretionary 
commission (including tips) payments or bonuses, non-cash 
payments or benefits in kind. 
HMRC agrees that COVID-19 counts as a life event that could 
warrant changes to salary sacrifice arrangements, if the relevant 
employment contract is updated accordingly. If you want to 
switch out of a salary sacrifice scheme as a result of COVID-19, you 
should speak to your employer. 
 

Holiday pay 
Whilst furloughed you will continue to accrue leave as per your 
employment contract. You can agree with your employer to vary 
holiday pay entitlement as part of the furlough agreement, 
however almost all workers are entitled to 5.6 weeks of statutory 
paid annual leave each year which they cannot go below. 
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You can take holiday whilst on furlough. Working Time Regulations 
(WTR) require holiday pay to be paid at your normal rate of pay 
or, where your rate of pay varies, calculated on the basis of the 
average pay you received in the previous 52 working weeks. 
Therefore, if you take holiday while on furlough, your employer 
should pay you your usual holiday pay in accordance with the 
WTR. Employers will be obliged to pay the additional amounts 
over the grant, though will have the flexibility to restrict when 
leave can be taken if there is a business need. This applies for both 
the furlough period and the recovery period. 
 
This provision makes it clear that employees can take holiday by 
giving the appropriate nice. There is no corresponding provision 
in the Employer Guidance which states that Employers may 
instruct that holiday be taken. This has already been considered 
above. 
 
Employers will be able to use the 80% and then pay the top up 
to the fill holiday pay. 
 
If you usually work bank holidays then your employer can agree 
that this is included in the grant payment. If you usually take the 
bank holiday as leave then your employer would either have to 
top up your pay to your usual holiday pay, or give you a day of 
holiday in lieu. 
 
During this unprecedented time, we are keeping the policy on 
holiday pay during furlough under review. 
 

Returning from family related statutory leave 
Family related statutory leave includes maternity leave, paternity 
leave, shared parental leave, adoption leave, parental 
bereavement leave and unpaid parental leave. 
In line with other employees, if you are a full or part time 
employee furloughed on return from family related statutory 
leave your employer should calculate the grant against your 
salary, before tax, not the pay you received whilst on family 
related statutory leave. 
If your pay varies, and you are furloughed on your return from 
statutory leave your employer should calculate the grant using 
either the: 

• same month’s earnings from the previous year 

• average monthly earnings for the 2019 - 2020 tax year 
 

Employees returning to work after being on sick pay 
In line with other employees, on return to work after time off sick, 
your employer will calculate how much you’ll receive against your 
salary, before tax, not the pay you received whilst off sick. 
If you are on variable pay and returning to work after time off sick, 
your employer will calculate how much you’ll get using either the: 

• same month’s earnings from the previous year 

• average monthly earnings for the 2019 - 2020 tax year 

 
While you’re on furlough 
Once you are on furlough you will not be able to work for your 
employer. You can undertake training or volunteer subject to 
public health guidance, as long as you’re not: 

• making money for your employer or a company linked 
or associated to your employer 

• providing services to your employer or a company linked 
or associated to your employer 

If workers are required to, for example, complete training courses 
whilst they are furloughed, then they must be paid at least their 
appropriate minimum wage (NLW/NMW/AMW) for the time 

spent training, even if this is more than the 80% of their wage that 
will be subsidised. 
Whilst furloughed your employer cannot ask you to do work for 
another linked or associated company. 
If your contract allows, you may undertake other employment 
while your current employer has placed you on furlough, and this 
will not affect the grant that they can claim under the scheme. You 
will need to be able to return to work for the employer that has 
placed you on furlough if they decide to stop furloughing you, and 
you must be able to undertake any training they require while on 
furlough. If you take on new employment, you should ensure you 
complete the starter checklist form with your new employer 
correctly. If you are furloughed from another employment, you 
should complete Statement C. Any activities undertaken while on 
furlough must be in line with the latest Public Health guidance 
during the COVID-19 outbreak. 
Your employer can still make you redundant while you’re on 
furlough or afterwards. 
Your rights as an employee are not affected by being on furlough, 
including redundancy rights. 
If your employer chooses to place you on furlough, you will need 
to remain on furlough for a minimum of 3 consecutive weeks. 
However, your employer can place you on furlough more than 
once, and one period can follow straight after an existing furlough 
period, while the scheme is open. The scheme will be open for at 
least 4 months. 
 

If you do not want to go on furlough 
If your employer asks you to go on furlough and you refuse you 
may be at risk of redundancy or termination of employment, 
depending on the circumstances of your employer. However, this 
must be in line with normal redundancy rules and protections. 
 

Guidance for specific customers 
If you’re an agency worker (including if you are 
employed by an umbrella company) 
Where agency workers are paid through PAYE, they are eligible to 
be furloughed and receive support through this scheme, including 
where they are employed by umbrella companies. 
Furlough should be agreed between the agency, as the deemed 
employer, and the worker. As with employees, agency workers 
should perform no work for, through, or on behalf of the agency 
that has furloughed them while they are furloughed, including 
performing such work through or on behalf of the agency for the 
agency’s clients. 
Where an agency supplies clients with workers who are employed 
by an umbrella company that operates the PAYE, it will be for the 
umbrella company and the worker to agree whether to furlough 
the worker or not. 
 

If you’re an office holder 
If you are an office holder who is remunerated by PAYE then you 
can be furloughed and receive support through this scheme. The 
furlough, and any ongoing payment during furlough, will need to 
be agreed between you and the party who operates PAYE on the 
income they receive for holding their office. Where you are a 
company director or member of a Limited Liability Partnership 
(LLP), the furlough arrangements should be adopted formally as a 
decision of the company or LLP. 
 

If you’re a company director 
As office holders, salaried company directors are eligible to be 
furloughed and receive support through this scheme. Company 
directors owe duties to their company which are set out in the 
Companies Act 2006. Where a company (acting through its board 

https://www.gov.uk/government/publications/paye-starter-checklist
https://www.gov.uk/redundancy-your-rights
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of directors) considers that it is in compliance with the statutory 
duties of one or more of its individual salaried directors, the board 
can decide that such directors should be furloughed. 
Where furloughed directors need to carry out particular duties to 
fulfil the statutory obligations they owe to their company, they 
may do so provided they do no more than would be judged 
reasonably necessary for the purposes, i.e. they should not do 
work of a kind they would carry out in normal circumstances to 
generate commercial revenue or provides services to or on behalf 
of their company. 
This also applies to salaried individuals who are directors of their 
own personal service company (PSC). 
 

If you’re a contractor with public sector 
engagements in scope of IR35 off-payroll working 
rules (IR35) 
Public sector bodies will follow the Crown Commercial Services 
guidance in the vast majority of cases. In a small number of cases, 
for example where organisations are not primarily funded by the 
government and whose staff cannot be redeployed to assist with 
the coronavirus response, it may be appropriate to claim under 
the CJRS. Contractors who are deemed employees according to 
the off-payroll working rules can be eligible for this scheme. 
In this scenario, if the public sector organisation wished to 
furlough a contractor, they would have to confirm this with both 
the contractor’s Personal Service Company (PSC) and the fee-
payer (as set out in the off-payroll working rules, usually the 
agency paying the contractor’s PSC). It should be formally agreed 
between these parties that the contractor is to do no work for the 
public sector organisation during their period of furlough. The fee-
payer would be able to apply for the furlough payment of 80% of 
the monthly contract value, up to a maximum of £2,500, as well 
as the employer NICs on that subsidised wage. The fee-payer 
would then pay at least the amount of wage-grant received to the 
PSC, and report the payment via PAYE using the contractor’s 
details, making the usual tax and National Insurance contributions 
(NICs) deductions for contracts in scope of the off-payroll rules. 
The PSC would then be required to report the amount it pays to 
the contractor as deemed employment income via PAYE using box 
58A on the PAYE Real Time Information return. 
Where a contractor is continuing to receive payments from a 
public sector client (including through the CJRS or other any other 
scheme), income from this client should be excluded from any 
calculation of the reference pay for the purposes of the CJRS if the 
contractor also decides to furlough themselves as an employee or 
director of their own company. 

 
If you’re a salaried member of a Limited Liability 
Partnership (LLP) 
Members of LLPs who are designated as employees for tax 
purposes (‘salaried members’) under the Income Tax (Trading and 
Other Income) Act (ITTOIA) 2005 are eligible to be furloughed and 
receive support through this scheme. 
The rights and duties of a member of an LLP are set out in an LLP 
agreement and in the absence of an agreement, default provisions 
in the LLP Act 2000, based upon company and partnership law. 
Such an agreement may include separate agreement between the 
LLP and an individual member setting out the terms applicable to 
that member’s relationship with the LLP. 
To furlough a member, the terms of the LLP agreement (or any 
such agreement between the LLP and the member) may need to 
be varied by a formal decision of the LLP, for example to reflect 
the fact that the member will perform no work in the LLP for the 
period of furlough, and the effect of this on their remuneration 
from the LLP. For an LLP member who is treated as being 

employed by the LLP (in accordance with s863A of ITTOIA 2005), 
the reference salary for this scheme is the LLP member’s profit 
allocation, excluding any amounts which are determined by the 
LLP member’s performance, or the overall performance of the 
LLP. 

 
 
If you’re a Limb (b) Worker 
Where Limb (b) Workers are paid through PAYE, they can be 
furloughed and receive support through this scheme. 
Those who pay tax on their trading profits through Income Tax 
Self-Assessment, may instead be eligible for the Self-Employed 
Income Support Scheme, announced by the Chancellor on 26 
March 2020. 
You can find out more about the Self-Employed Income Support 
Scheme, including the eligibility criteria and how to claim. 

 
If you’re a contingent worker in the public sector 
The Cabinet Office has issued guidance on how payments to 
suppliers of contingent workers impacted by COVID-19 should be 
dealt with where the party receiving the contingent worker’s 
services is a Central Government Department, an Executive 
Agency of a Central Government Department or a Non-
Departmental Public Body. 
This guidance applies to agency workers paid through PAYE, as 
well as those paid through umbrella companies on PAYE and off-
payroll workers supplying their services through a Personal 
Service Company (PSC). This guidance can be read here 

 
Contacting HMRC 
If you have questions about the scheme, you should contact your 
employer first. 
We are receiving very high numbers of calls. Contacting HMRC 
unnecessarily puts our essential public services at risk during 
these challenging times. 
But you can contact HMRC if you cannot get the help you need 
online or from your employer. 

 

 

  

https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877221/PPN02_20-Contingent-Workers-Impacted-by-Covid-19-2.pdf
https://www.gov.uk/government/organisations/hm-revenue-customs/contact/get-help-with-the-coronavirus-job-retention-scheme
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EMPLOYEE GUIDANCE ON 
GOING TO WORK dated 
7th April 
 
Covid-19 Guidance for employees 
 
Going to work 
You should work from home unless it is impossible for you to do 
so. 
Sometimes this will not be possible, as not everyone can work 
from home. Certain jobs require people to travel to their place of 
work – for instance if you operate machinery, work in construction 
or manufacturing, or are delivering front line services. 
See the full guidance on going to work. 
 

Staying at home 
If you have symptoms of coronavirus infection (COVID-19), 
however mild, stay at home and do not leave your house for 7 days 
from when your symptoms started. 
If you live with others and you are the first in the household to 
have symptoms of coronavirus, then you must stay at home for 7 
days, but all other household members who remain well must stay 
at home and not leave the house for 14 days. The 14-day period 
starts from the day when the first person in the house became ill. 
See the stay at home guidance for more information. 
 

Sick pay 
You can get £94.25 per week Statutory Sick Pay (SSP) if you’re too 
ill to work. It’s paid by your employer for up to 28 weeks. 
If you are staying at home because of COVID-19 you can now claim 
SSP. This includes individuals who are caring for people in the 
same household and therefore have been advised to do a 
household quarantine. 
To check your sick pay entitlement, you should talk to your 
employer, and visit the Statutory Sick Pay (SSP) page for more 
information. 
 

SSP start date 
We are legislating for SSP to be paid from day 1, rather than day 
4, of your absence from work if you are absent from work due to 
sickness or need to stay at home due to COVID-19. Once the 
legislation has been passed, this will apply retrospectively from 13 
March. You should talk to your employer if you are eligible for SSP 
and need to claim. 
 

Proof of sickness 
If you have COVID-19 or are advised to stay at home, you can get 
an ‘isolation note’ by visiting NHS 111 online, rather than visiting 
a doctor. For COVID-19 cases this replaces the usual need to 
provide a ‘fit note’ (sometimes called a ‘sick note’) after 7 days of 
sickness absence. 

 
If you’re self-employed or not eligible for SSP  
If you are not eligible for SSP – for example if you are self-
employed or earning below the Lower Earnings Limit of £118 per 
week – and you have COVID-19 or are advised to stay at  
 
 
 

 
 
 
 
 
 
 
 
home, you can now more easily make a claim for Universal Credit 
or new style Employment and Support Allowance. 
If you are eligible for new style Employment and Support 
Allowance, it will now be payable from day 1 of sickness, rather 
than day 8, if you have COVID-19 or are advised to stay at home. 

 
Furloughed workers 
If you and your employer both agree, your employer might be able 
to keep you on the payroll if they’re unable to operate or have no 
work for you to do because of coronavirus (COVID-19). This is 
known as being ‘on furlough’. 
You could get paid 80% of your wages, up to a monthly cap of 
£2,500. 
If your salary is reduced as a result of these changes, you may be 
eligible for support through the welfare system, including 
Universal Credit. 
 
Check if you could be covered by the Coronavirus Job Retention 
Scheme. 
 

Claiming benefits 
Whether you are currently in or out of work, if you are on a low 
income and affected by the economic impacts of COVID-19, you 
will be able to access the full range of the welfare system, 
including Universal Credit. 
From 6 April we are increasing the standard allowance in Universal 
Credit and the basic element in Working Tax Credit for 1 year. Both 
will increase by £20 per week on top of planned annual uprating. 
This will apply to all new and existing Universal Credit claimants 
and to existing Working Tax Credit claimants. 
 

If you have COVID-19 or are staying at home 
You are now able to claim Universal Credit, and if required can 
access advance payments upfront without needing to attend a 
jobcentre. 
 

If you are self-employed 
You are able to claim Universal Credit, providing you meet the 
usual eligibility criteria. 
To support you with the economic impact of the outbreak and 
allow you to follow government guidance on self-isolation and 
social distancing, from 6 April the requirements of the Minimum 
Income Floor will be temporarily relaxed. This change will apply to 
all Universal Credit claimants and will last for the duration of the 
outbreak. 
New claimants will not need to attend the jobcentre to 
demonstrate gainful self-employment. 
 

Support for rent costs 
You should check your eligibility for Universal Credit, which is 
available for people in and out of work. Support for rental costs 
will be paid through Universal Credit. 
From April, we are increasing Local Housing Allowance rates to the 
30th percentile of market rents. This applies to all private renters 
who are new or existing Universal Credit housing element 
claimants and to existing Housing Benefit claimants. 
 

https://www.gov.uk/government/publications/full-guidance-on-staying-at-home-and-away-from-others/full-guidance-on-staying-at-home-and-away-from-others#going-to-work
https://www.gov.uk/government/publications/covid-19-stay-at-home-guidance
https://www.gov.uk/statutory-sick-pay
https://111.nhs.uk/isolation-note/
https://www.understandinguniversalcredit.gov.uk/coronavirus/
https://www.gov.uk/guidance/new-style-employment-and-support-allowance
https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/covid-19-guidance-for-employees#claiming-benefits
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.understandinguniversalcredit.gov.uk/coronavirus/
https://www.understandinguniversalcredit.gov.uk/coronavirus/
https://www.understandinguniversalcredit.gov.uk/coronavirus/
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The Guidance on Going to Work provides as 
follows: 
 
4. Going to work 
As set out in the section on staying at home, you can travel for 
work purposes, but only where you cannot work from home. 
With the exception of the organisations covered above in the 
section on closing certain businesses and venues, the government 
has not required any other businesses to close – indeed it is 
important for business to carry on. 
Employers and employees should discuss their working 
arrangements, and employers should take every possible step to 
facilitate their employees working from home, including providing 
suitable IT and equipment to enable remote working. 
Sometimes this will not be possible, as not everyone can work 
from home. Certain jobs require people to travel to, from and for 
their work – for instance if they operate machinery, work in 
construction or manufacturing, or are delivering front line 
services. 
If you cannot work from home then you can still travel for work 
purposes, provided you are not showing coronavirus symptoms 
and neither you nor any of your household are self-isolating. This 
is consistent with advice from the Chief Medical Officer. 
Employers who have people in their offices or onsite should 
ensure that employees are able to follow Public Health England 
guidelines including, where possible, maintaining a 2 metre 
distance from others, and washing their hands with soap and 
water often for at least 20 seconds (or using hand sanitiser gel if 
soap and water is not available). 
Work carried out in people’s homes, for example by tradespeople 
carrying out repairs and maintenance, can continue, provided that 
the tradesperson is well and has no symptoms. Again, it will be 
important to ensure that Public Health England guidelines, 
including maintaining a 2 metre distance from any household 
occupants, are followed to ensure everyone’s safety. 
No work should be carried out in any household which is isolating 
or where an individual is being shielded, unless it is to remedy a 
direct risk to the safety of the household, such as emergency 
plumbing or repairs, and where the tradesperson is willing to do 
so. In such cases, Public Health England can provide advice to 
tradespeople and households. 
No work should be carried out by a tradesperson who has 
coronavirus symptoms, however mild. 
As set out in the section on closing certain businesses and venues, 
the Government has published guidance on which organisations 
are covered by this requirement. Advice for employees of these 
organisations on employment and financial support is available at 
gov.uk/coronavirus. 
At all times, workers should follow the guidance on self-isolation 
if they or anyone in their household shows symptoms. 
 

The stay at Home Guidance is at: 
 
https://www.gov.uk/government/publications/covid-19-stay-at-
home-guidance/stay-at-home-guidance-for-households-with-
possible-coronavirus-covid-19-infection 
 
 
 

 

  

https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/guidance-for-employers-and-businesses-on-coronavirus-covid-19
http://gov.uk/coronavirus
https://www.gov.uk/government/publications/covid-19-stay-at-home-guidance/stay-at-home-guidance-for-households-with-possible-coronavirus-covid-19-infection
https://www.gov.uk/government/publications/covid-19-stay-at-home-guidance/stay-at-home-guidance-for-households-with-possible-coronavirus-covid-19-infection
https://www.gov.uk/government/publications/covid-19-stay-at-home-guidance/stay-at-home-guidance-for-households-with-possible-coronavirus-covid-19-infection
https://www.gov.uk/government/publications/covid-19-stay-at-home-guidance/stay-at-home-guidance-for-households-with-possible-coronavirus-covid-19-infection
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HOLIDAY ENTITLEMENT 
 
There has been a debate whether employees can be on furlough 
and take holiday at the same time. ACAS produced Guidance 
which it has revised as set out below. ACAS at first appeared to 
state that you cannot take holiday whilst on furlough but have 
backtracked form this- see how the ACAS Guidance was amended 
below.  It is clear from the Employee Guidance that you can take 
holiday during furlough.   
 

ACAS 
(https://www.acas.org.uk/coronavirus/using-holiday).  
 
Coronavirus (COVID-19): advice for employers and employees  
Chapters 

• Staying at home and social distancing 

• Vulnerable people and those at high risk 

• Self-isolation and sick pay 

• If the workplace needs to close temporarily 

• Using holiday 

• If an employee needs time off work to look after someone 

• If someone has coronavirus symptoms at work 

• Good practice steps for employers 

• More coronavirus advice  
 

Using holiday 
In most situations, employees and workers should use their paid 
holiday (‘statutory annual leave’) in their current leave year. This 
is 5.6 weeks in the UK. 
This is important because taking holiday helps people: 

• get enough rest  

• keep healthy (physically and mentally) 

 
if you’re a furloughed worker 
Employees or workers who are temporarily sent home because 
there’s no work (‘furloughed workers’), can request and take 
their holiday in the usual way, if their employer agrees. This 
includes bank holidays. 
Furloughed workers must get their usual pay in full, for any 
holiday they take. 
 
Carrying over holiday 
During the coronavirus outbreak, it may not be possible for staff 
to take all their holiday entitlement during the current holiday 
year. 
 
Employers should still be encouraging workers and employees to 
take their paid holiday. Employees and workers should 
also make requests for paid holiday throughout their holiday year, 
if possible. 
 
The government has introduced a temporary new law allowing 
employees and workers to carry over up to 4 weeks’ paid holiday 
over a 2-year period. This law applies for any holiday the 
employee does not take because of coronavirus, for example if: 

• they’re self-isolating or too sick to take holiday before the 
end of their leave year 

• they’ve been temporarily sent home as there’s no work 
(‘laid off’ or ‘put on furlough’) 
 
 

 
 
 
 

• they’ve had to continue working and could not take paid 
holiday 

 
The second bullet point suggested that it is not possible to be 
furloughed and take holiday at the same time. Whilst the first and 
third categories are understandable and in accordance with 
existing case law, the second category was more difficult. The 
employee is limited as to what he or she can do when on furlough 
so that the argument is that this is similar to being off sick or on 
maternity leave where the  ability to take holi8day is limited 
(following such cases as Pereda v Madrid Movilidad SA [C-277/08, 
[2009] IRLR 959 (referred to in our first Bulletin) and Merino 
Gomez v Continental Industrias del Caucho SA [2004] IRLR 407 – 
see Duggan QC on Contracts of Employment at K47). On the other 
hand the quality of the leave is irrelevant provided that there is  
rest (Russell v Transocean International Resources Limited [2012] 
ICR 185, Duggan at I17 & 56).   
 
 We were of the view that they can, but they must be paid 100% 
of their salary based upon the reference period and ACAS is now 
adopting this approach. 
 
Some employers will already have an agreement to carry over paid 
holiday. This law does not affect any agreements already in place. 
 
If an employee or worker leaves their job or is dismissed during 
the 2-year period, any untaken paid holiday must be added to 
their final pay (‘paid in lieu’). 
 

Bank holidays 
Bank holidays are usually part of the legal minimum 5.6 weeks’ 
paid holiday.  
 
Employers can still require employees and workers to take paid 
holiday on a bank holiday unless they’re off sick. They must give 
employees or workers notice. 
 
Employees and workers can also ask to take a day’s paid 
holiday. If the employer agrees, they must get their usual pay in 
full for bank holidays. 
If employees and workers are not sure if bank holidays need to 
be taken as paid holiday, they should: 

• check their contract 

• talk to their employer 
If bank holidays cannot be taken off due to coronavirus, 
employees and workers should use the holiday at a later date in 
their leave year. 
If this is not possible, bank holidays can be included in the 4 
weeks’ paid holiday that can be carried over. This holiday can 
be taken at any time over the next 2 holiday leave years. 
 
  
IMPORTANT - Note that the second bullet point has been 
removed.  

 
Agreeing how extra holiday is carried over 
If employers do not already have an agreement in place, they can 
decide whether they’ll allow extra holiday (more than the 4 weeks’ 
paid holiday) to be carried over. 
Extra holiday may include: 

• the remaining 1.6 weeks of statutory annual leave 

https://www.acas.org.uk/coronavirus/using-holiday
https://www.acas.org.uk/coronavirus
https://www.acas.org.uk/coronavirus/vulnerable-people-and-high-risk
https://www.acas.org.uk/coronavirus/self-isolation-and-sick-pay
https://www.acas.org.uk/coronavirus/if-the-employer-needs-to-close-the-workplace
https://www.acas.org.uk/coronavirus/time-off-work-to-look-after-someone
https://www.acas.org.uk/coronavirus/if-someone-has-coronavirus-symptoms-at-work
https://www.acas.org.uk/coronavirus/good-practice-steps-for-employers
https://www.acas.org.uk/coronavirus/more-coronavirus-advice
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• holiday that’s more than the legal minimum 
Employees and workers should check their employment contract 
or talk to their employer to find out what they’re entitled to. 

 
Reaching an agreement 
If the workplace has a recognised trade union, or there are 
employee representatives who work with the employer on these 
matters, the employer should involve them in agreeing changes.  
 
If any agreement is made, it’s a good idea for it to be in writing. 
 
Employers should get legal advice if they’re not sure whether to 
allow extra holiday to be carried over.  

 
Previously booked holidays 
 
An employee may no longer want to take time off they'd 
previously booked, for example because their hotel cancelled the 
booking. Their employer can insist they still take the time off, but 
it’s best practice to get agreement from the employee. 
 
If the employee wants to change when they take this time off, 
they'll need to get agreement from their employer. 
 

Requiring staff to take or cancel holiday 
Employers have the right to tell employees and workers when to 
take holiday. 
 
An employer could, for example, shut for a week and tell everyone 
to use their holiday entitlement. 
 
If the employer decides to do this, they must tell staff at least 
twice as many days before as the amount of days they need 
people to take. 
 
For example, if they want to close for 5 days, they should tell 
everyone at least 10 days before. 
 
Employers can also cancel pre-booked paid holiday. If they decide 
to do this, they must give staff at least the same number of days’ 
notice as the original holiday request. 
 
For example, if an employee has booked 5 days holiday, the 
employer must tell them at least 5 days before the holiday 
starts that it’s cancelled. 
 
This could affect holiday staff have already booked or planned. So 
employers should: 

• explain clearly why they need to do this 

• try and resolve anyone's worries about how it will affect 
their holiday entitlement or plans 

 
The Government gave the right to carry over holiday pay in the  
Working Time (Coronavirus) (Amendment) Regulations 2020 
which amends regulation 13 of the WTR  to allow workers to carry 
over EU holiday into the next two leave years, where it is not 
reasonably practicable for them to take some, or all, of the holiday 
they are entitled to due to coronavirus. This applies to the first 4 
weeks but does not cover additional holiday leave. We are of the 
view that holiday pay must be paid at 100% since it will be 
calculated on the reference period (after 6th April 2020 on the 
previous 52 weeks).  
 

If holiday leave is incompatible with furlough, it would mean that  
a day’s leave will break the 3-week requirement. This may be 
particularly an issue when it comes to bank holidays if they are 
normally regarded as a paid leave day. However, note that the 
second bullet point relating to furlough has been removed so that 
ACAS are no longer taking a stance that holiday is incompatible 
with furlough. The Employee Guidance supports this view.  

 

The Government 
The Government refers to holiday in the Employee Guidance and 

it is apparent from this that holiday may be taken as a matter of 

principle. The Employer Guidance does not assist but we suggest 

that there is no reason why employers cannot give notice that 

holiday should be taken.  

Holiday 
There are three potential scenarios that need to be considered in 

relation to the provision of statutory holiday under the Working 

Time Regulations 1998: 

(i) The employee has booked holiday but has to self-isolate or is 

tested positive. When an employee falls sick during a period 

when they would otherwise have been on holiday, then the 

holiday period may be converted to sick leave. This is 

because annual leave is for the purposes of relaxation and 

leisure which is different from sick leave (Pereda v Madrid 

Movilidad SA [C-277/08, [2009] IRLR 959; Duggan QC on 

Contracts of Employment at J45). We take the view that an 

employee who has to remain at home, is self isolating or 

social distancing is probably in the same position so that if 

holiday has been booked during such period it can probably 

now be regarded as a period of sickness absence rather than 

holiday. 

(ii) On the other hand, employers may wish to instruct 

employees that they cannot take holiday during a such 

periods so that they receive SSP which is likely  to be less 

than holiday pay. 

(iii) Query whether a worker who is not unwell but following 

Government guidance to stay at home under the ‘Lockdown’ 

rules can still be regarded as on holiday or instructed to take 

holiday during that period (with the appropriate notice 

given) so that holiday is used up. 

 

These are complex issues on which advice should be taken 

about the specific circumstances.  
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STOP PRESS 
See the exchange below with HMRC that 
has been passed on to me by an 
Instructing Solicitor. 
 
Dear XXXXXXXX 

 Thank you for your email about the Coronavirus Job Retention 
Scheme, Celestine passed your concerns to the relevant policy 
team who have clarified the position as follows. 
 The position remains as set out in our guidance. All employers 
must agree furloughing with the employees that are affected. 
Once agreed, the employer must notify the employees in writing 
that they have agreed to be furloughed, but there is no need for 
the employee to respond confirming their agreement.  
 The Direction made by HM Treasury gives effect to this 
requirement, which should be interpreted in accordance with the 
position set out in our published guidance. 
 I hope you find this clarification helpful. Thank you for taking the 
time to make me aware of your concerns. Note that the relevant 
policy colleagues are copied to this response if you have any 
further queries. 
 Thanks, 
 Josh 
 
 Joshua Flew 
Private Secretary to Jim Harra, HMRC Chief Executive and First 
Permanent Secretary | Permanent Secretaries’ Group | HM 
Revenue & Customs, Room 2/75, 100 Parliament Street, London 
SW1A 2BQ | 03000 570 111 | 07811 661256  
 Please direct enquiries to: the Permanent Secretaries or their 
Private Office (perm.secs@hmrc.gov.uk); Corporate  
Governance/ExCom Secretariat 
 (secretariat.excom@hmrc.gov.uk); Non-Executives 
 (hmrc.nonexecutives@hmrc.gov.uk)Parliamentary Scrutiny / 
Briefing (parliamentaryscrutiny.team@hmrc.gov.uk) 
  
 -----Original Message----- 
From: XXXXXXXX 
Sent: 17 April 2020 15:00 
To: Harra, Jim (HMRC) 
 
 
<jim.harra@hmrc.gov.uk>; rishi.sunak.mp@parliament.uk; tom.s
cholar@hmtreasury.gov.uk 
Subject: Treasury Direction regarding the Coronavirus Job 
Retention Scheme 
  
Dear Sirs 
  
I am a solicitor and specialist employment lawyer.  I am a partner 
in a London law firm. 
  
I must object to the wording of paragraph 6.7 of the Treasury 
Direction of 15 April regarding the coronavirus job retention 
scheme.  Contrary to all previous and current guidance about the 
scheme, this paragraph stipulates that the employer and the  

 
 
 
 
 
 
 
 
 
 
employer must have “agreed in writing” to the employee being 
furloughed. 
  
This contradicts all the published guidance, which talks merely of 
notifying employees in writing that they are furloughed and 
retaining copies of the notification. 
  
It is no exaggeration to say that the contradiction, and the 
apparent moving of the goalposts, is causing enormous concern 
amongst employers who relied in good faith on the published 
guidance and consequently furloughed employees some time ago, 
without seeking their express written agreement by way of 
signature or email confirmation.  In many cases, consent was 
obtained in the form of non-objection or by conduct i.e. 
employees were given a deadline by which to register any 
objection, failing which they would be taken to agree.  This 
approach absolutely complied with the published guidance, but 
now it appears may not comply with paragraph 6.7 of the Treasury 
Direction. 
  
It would be extremely unfair, and contrary to the purpose of the 
scheme, if genuine claims for reimbursement were rejected 
because of the inability to produce signed consent forms or 
positive email responses from individual employees, particularly 
for larger employers who have been forced to furlough hundreds 
of employees. 
  
We all appreciate what an enormous effort has gone into 
establishing the scheme in such a short space of time, but I 
respectfully ask you to address the considerable consternation 
being caused by paragraph 6.7 and either amend it, to replace the 
requirement for agreement in writing with notification in writing, 
or otherwise issue a helpful clarificatory statement upon which 
employers may rely. 
 Yours faithfully 
 XXXXXXXXXXXXXXXXX 

 

 

 

 

 

 

 

 

The Coronavirus Act 2020 Functions of Her Majesty’s 
Revenue and Customs (Coronavirus Job Retention 

Scheme) Direction 
 

mailto:perm.secs@hmrc.gov.uk
mailto:secretariat.excom@hmrc.gov.uk
mailto:hmrc.nonexecutives@hmrc.gov.uk
mailto:parliamentaryscrutiny.team@hmrc.gov.uk
mailto:jim.harra@hmrc.gov.uk
mailto:rishi.sunak.mp@parliament.uk
mailto:tom.scholar@hmtreasury.gov.uk
mailto:tom.scholar@hmtreasury.gov.uk
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)SCHEDULE 

CORONAVIRUS JOB RETENTION 

SCHEME 

  

Comments in black are before the relevant clause. 
Introduction  
1. This Schedule sets out a scheme to be known as the Coronavirus 
Job Retention Scheme (“CJRS”).  

  

Purpose of Scheme  
 
By Clause 2, the purpose of the Scheme is emphasised as s being 
only for reimbursement of costs incurred as a result of costs of 
employment of furloughed employee. A claim may not be made if 
it is abusive or otherwise contrary to the exceptional purpose of 
the scheme (2.5.).  
 
Purpose of scheme  
2.1 The purpose of CJRS is to provide for payments to be made to 
employers on a claim made in respect of them incurring costs of 
employment in respect of furloughed employees arising from the 
health, social and economic emergency in the United Kingdom 
resulting from coronavirus and coronavirus disease. 
  
2.2 Integral to the purpose of CJRS is that the amounts paid to an 
employer pursuant to a claim under CJRS are only made by way of 
reimbursement of the expenditure described in paragraph 8.1 
incurred or to be incurred by the employer in respect of the 
employee to which the claim relates.   
 
2.3 The claim must be made in such form and manner and contain 
such information as HMRC may require at any time (whether 
before or after payment of the claim) to establish entitlement to 
payment under CJRS.  
 
2.4 Before making payment of a CJRS claim, HMRC must, by 
publicly available guidance, other publication generally available 
to the public, or such other means considered appropriate by 
HMRC, inform a person making a CJRS claim that, by making the 
claim, the person making the claim accepts that-  
(a)  a payment made pursuant to such claim is made only for 

the purpose of CJRS (and in particular as provided by 
paragraph 2.2), and  

(b)  the payment must be returned to HMRC immediately 
upon the person making the CJRS claim becoming 
unwilling or unable use the payment for the purpose of 
CJRS.  

 
 
 
 
 
 
 
 
 
 
 
 
 

2.5 No CJRS claim may be made in respect of an employee if it is 
abusive or is otherwise contrary to the exceptional purpose of 
CJRS.  
  
The Directions are structured as follows: 
(1) Qualifying employer: 3.1. – 3.2.  
(2) More than on PAYE scheme – 4. 
(3) Qualifying costs: 5 and 7.1. to 7.15 
(4) Furloughed employees – 6 and 13.4. 
(5) Expenditure to be reimbursed: 8.1. – 8.12 
(6) Succession – new employer with no qualifying PAYE 

scheme: 9. 
(7) Succession – new employer with qualifying PAYE scheme: 

10. 
(8) PAYE scheme reorganisations- 11. 
(9) Duration – 12. 
(10) Definitions – 13. 
(11) Other directions – 14. 
(12) HMRC accounts – 15. 
 

 
Qualifying employers  
By clause 3 in order to claim the employer must have a qualifying 
PAYE scheme and, by clause 4, can make claims in respect of each 
qualifying scheme.  
 
3.1 An employer may make a claim for a payment under CJRS if 
the following condition is met.  
 
3.2 The employer must have a pay as you earn (“PAYE”) scheme 
registered on HMRC’s real time information system for PAYE on 
19 March 2020 (“a qualifying PAYE scheme”).   
  
Employers with more than one PAYE scheme  
4. If an employer has more than one qualifying PAYE scheme-  
(a) the employer must make a separate claim in relation to each 
scheme, and  
(b) the amount of any payment under CJRS will be calculated 
separately in relation to each scheme.  
 The day is a relevant day under clause 13.1. if it is 28th February 
2020 or 19th March 2020.  
 

Qualifying costs: 5 and 7.1. to 7.15 
 
Qualifying costs  
5. The costs of employment in respect of which an employer may 
make a claim for payment under CJRS are costs which-  
(a)  relate to an employee-  

(i) to whom the employer made a payment of 
earnings in the tax year 2019-20 which is shown in 
a return under Schedule A1 to the PAYE 
Regulations that is made on or before a day that is 
a relevant CJRS day,  

(ii)  in relation to whom the employer has not reported 
a date of cessation of employment on or before 
that date, and  

(iii)  who is a furloughed employee (see paragraph 6), 
and  

(b)  meet the relevant conditions in paragraphs 7.1 to 7.15 in 
relation to the furloughed employee.  

 
The conditions set out in clause 7 relate to qualifying costs. These 
cover 

• a payment  to an employee during a period of furlough. 
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• £2500 per month, or pro rata (7.1.(b)(i)), or 80% where the 
employee is paid less than £2500 per month (7.1.(b)(ii)). 

 
The question arises whether the employer must already have 
made a payment before a claim may be made.  The conditions in 
(a) and (b) must be satisfied which in turn means that the 
conditions in 7,.1. to 7.15 apply.  
 
Making good underpayments 
By 7.11 where paragraph 7.12 applies, the sum of the original 
payment described in paragraph 7.12(a) and the further amount 
described in paragraph 7.12(c) must be treated as having been 
paid at the time of the payment of the original payment for the 
purposes of paragraph 7.1(b)(ii).   
By 7.12 where-  
(a)   in the period beginning on 1 March 2020 and ending on 

the third day after the making this direction an amount by 
way of wages or salary is paid in respect of a period of 
employment (“the original payment”) to an employee,  

(b)   the original payment is less than the amount required by 
paragraph 7.1(b)(ii) for the purpose of claiming CJRS,  

(c)   before making a CJRS claim in respect of the original 
payment the employer pays the employee a further 
amount (“the further amount”) in respect of the period of 
employment to which the original payment relates, and  

(d)   the sum of the original payment and the further amount 
meets the requirements of paragraph 7.1(b)(ii). 

 
Three days were given to make good any underpayments. 
However, it is to be noted  that 8.1. refers to sums that are to be 
paid so that it appears (but is not certain) that if it is agreed  that  
a payment will be made then that should be sufficient.    

 
Dates of calculation of 80% - treating  28th February as the date 
 By 7.16 where paragraph 7.17 applies, a person making their first 
CJRS claim in respect of a fixed rate employee may make that 
claim as if paragraph 7.7 referred to 28 February 2020 in place of 
19 March 2020.  
 
By 7.17 where, in anticipation of making the first CJRS claim in 
respect of the employee mentioned in paragraph 7.16 and before 
the publication of this direction, the person determined the 
employee’s reference salary as if paragraph 7.7 referred to 28 
February 2020.  
 
Non fixed rate employee 
Except for a fixed rate employee, the reference salary or an 
employee or person treated as an employee (LLPs under 13.3(a)) 
is the greater of the average monthly or daily salary  of pro rata 
amount paid for the tax year 2019-2020 before the furlough 
began and the actual amount paid to the employee in the 
corresponding calendar period in the previous year (7.2.) 

• By 13.3.(a), where a person is treated as an employee for 
the purpose of the Income Tax Acts as being employed by 
an LLP under a contract of service instead of being a 
member that person is treated as an employee under the 
CJRS. 

• No account is taken of anything that is not regular salary 
or wages (7.3.).  

• ‘Regular’ means so much of the amount of salary or wages 
as (a) cannot vary according to any matters in 7.5; (b) is 
not conditional on any matter; (c) is not a benefit or any 
other kind and (d) arises from a legally enforceable 
agreement, understanding scheme, transaction or series 
of transactions. 

• 7.5. provides that the ‘relevant matters’ are (a)  the 
performance of or any part of any business of the 
employer or any business of a person connected with the 
employer; (b) the contribution made by the employee to 
the performance of, or any part of any business,   (c)  the 
performance by the employee of any duties of the 
employment, and  (d) any similar considerations or 
otherwise payable at the discretion of the employer or any 
other person (such as a gratuity).  

 
Fixed rate employee:  
A person is fixed rate employee if (7.6.):  

 (a)  the person is an employee or treated as an employee for the 

purposes of CJRS by virtue of paragraph 13.3(a) (member of a 
limited liability partnership),  

(b)  the person is entitled under their contract to be paid an annual 
salary,  

(c)  the person is entitled under their contract to be paid that salary in 
respect of a number of hours in a year whether those hours are 
specified in or ascertained in accordance with their contract (“the 
basic hours”),  

(d)  the person is not entitled under their contract to a payment in 
respect of the basic hours other than an annual salary,  

(e)  the person is entitled under their contract to be paid, where 
practicable and regardless of the number of hours actually worked 
in a particular week or month in equal weekly, multiple of weeks 
or monthly instalments (“the salary period”), and  

(f)  the basic hours worked in a salary period do not normally vary 
according to business, economic or agricultural seasonal 
considerations.  

By 7.7. the reference salary of a fixed rate employee is the amount 
payable to the employee in the latest salary period ending on or 
before 19 March 2020 (but disregarding anything which is not 
regular salary or wages as described in paragraph 7.3).  
 
By 7.8  in paragraph 7.6 “contract” means a legally enforceable 
agreement as described in paragraph 7.4(d). (ie. which arises from 
a legally enforceable agreement, understanding scheme, 
transaction or series of transactions). 

 
Unpaid sabbatical or leave including social benefit 
leave 
By 7.10,  in relation to a fixed rate employee, where a period by 
reference to which the reference salary is determinable 
(“reference salary period”) includes a period of unpaid sabbatical 
or unpaid leave (“unpaid period”), the reference salary must be 
determined on the basis of what would have been paid to the 
employee during the unpaid period if the sabbatical or leave had 
been granted on the same terms as the employee’s paid leave 
during the reference salary period taking account of the matters 
described in paragraphs 7.13 to 7.15 as are appropriate.  This 
clause is aimed at ensuring employees how have taken unpaid 
leave are still paid in accordance with the salary they would 
normally expect fi they were on holiday and being paid in full.  
 

• 7.13 The provision made by paragraph 7.10 applies in 
relation to a fixed rate employee who is a relevant 
employee as if the references to unpaid sabbatical and 
unpaid leave also include references to social benefit 
leave.  

• 7.14 A person is a relevant employee if (a) the person is 
employed by an employer,  (b) the person has been 
granted a period of social benefit leave beginning before 
the period mentioned in paragraph 12 (duration of CJRS), 
(c) at the time when it began, it was expected or 
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considered likely that the period of social benefit leave 
would end at a time falling during the period mentioned in 
paragraph 12, (d) the period of social benefit leave ended 
during the period mentioned in paragraph 12, and (e) the 
period of furlough in respect of the person began after the 
end of the period of social benefit leave.  

 
By 7.15 for the purposes of paragraphs 7.13 and 7.14, social 
benefit leave means a period of time in respect of which any of 
the benefits specified in paragraph 8.7 is payable in respect of the 
person described in paragraph 7.14(a).  The benefits in 8.7. are  
(a)  Statutory Sick Pay pursuant to section 151 of SSCBA or 

section 147 of SSCB(NI)A;  
(b)   Statutory Maternity Pay pursuant to section 164 of SSCBA 

or section 160 of SSCB(NI)A;  
(c)   Statutory Adoption Pay pursuant to section 171ZL of 

SSCBA or section 167ZL of SSCB(NI)A;  
(d)   Statutory Paternity Pay pursuant to sections 171ZA and 

171ZB of SSCBA or sections 167ZA and 167ZB of SSCB(NI)A;  
(e)   Statutory Shared Parental Pay pursuant to sections 171ZU 

and 171ZV of SSCBA or sections 167ZU and 167 ZW of 
SSCB(NI)A;  

(f)  Statutory Parental Bereavement Pay pursuant to section 
171ZZ6 of SSCBA or any provision made for Northern 
Ireland which corresponds to that section.  

 
Qualifying costs – further conditions  
7.1 Costs of employment meet the conditions in this paragraph if-  
(a) they relate to the payment of earnings to an employee during 
a period in which the employee is furloughed, and  
(b) the employee is being paid-  
(i) £2500 or more per month (or, if the employee is paid daily or 
on some other periodic basis, the appropriate pro-rata), or  
(ii) where the employee is being paid less than the amounts set 
out in paragraph 7.1(b)(i), the employee is being paid an amount 
equal to at least 80% of the employee’s reference salary.  
 
The reference is to ‘being paid’ but see clause 8.1..  
 
7.2 Except in relation to a fixed rate employee, the reference 
salary of an employee or a person treated as an employee for the 
purposes of CJRS by virtue of paragraph 13.3(a) (member of a 
limited liability partnership) is the greater of-  
(a) the average monthly (or daily or other appropriate pro-rata) 
amount paid to the employee for the period comprising the tax 
year 2019-20 (or, if less, the period of employment) before the 
period of furlough began, and  
(b) the actual amount paid to the employee in the corresponding 
calendar period in the previous year.  
7.3 In calculating the employee’s reference salary for the purposes 
of paragraphs 7.2 and 7.7, no account is to be taken of anything 
which is not regular salary or wages.  
7.4  In paragraph 7.3 “regular” in relation to salary or wages means 
so much of the amount of the salary or wages as-  
(a)   cannot vary according to any of the relevant matters 
described in paragraph 7.5 except where the variation in the 
amount arises as described in paragraph 7.4(d),  
(b)  is not conditional on any matter,  
(c)  is not a benefit of any other kind, and  
(d)  arises from a legally enforceable agreement, understanding, 
scheme, transaction or series of transactions.  
7.5 The relevant matters are-  
(a)  the performance of or any part of any business of the employer 
or any business of a person connected with the employer,  
(b)  the contribution made by the employee to the performance 
of, or any part of any business,  

 (c)  the performance by the employee of any duties of the 
employment, and  
(d) any similar considerations or otherwise payable at the 
discretion of the employer or any other person (such as a 
gratuity).  
7.6  A person is a fixed rate employee if-  
(a) the person is an employee or treated as an employee for the 
purposes of CJRS by virtue of paragraph 13.3(a) (member of a 
limited liability partnership),  
(b) the person is entitled under their contract to be paid an annual 
salary,  
(c) the person is entitled under their contract to be paid that salary 
in respect of a number of hours in a year whether those hours are 
specified in or ascertained in accordance with their contract (“the 
basic hours”),  
(d) the person is not entitled under their contract to a payment in 
respect of the basic hours other than an annual salary,  
(e) the person is entitled under their contract to be paid, where 
practicable and regardless of the number of hours actually worked 
in a particular week or month in equal weekly, multiple of weeks 
or monthly instalments (“the salary period”), and  
(f) the basic hours worked in a salary period do not normally vary 
according to business, economic or agricultural seasonal 
considerations.  
7.7 The reference salary of a fixed rate employee is the amount 
payable to the employee in the latest salary period ending on or 
before 19 March 2020 (but disregarding anything which is not 
regular salary or wages as described in paragraph 7.3).  
7.8  In paragraph 7.6 “contract” means a legally enforceable 
agreement as described in paragraph 7.4(d).  
7.9 In calculating an employee’s reference salary in accordance 
with paragraphs 7.2 or 7.7 in the case of a person (“P”) treated as 
an employee for the purposes of CJRS by virtue of paragraph 
13.3(a) (member of a limited liability partnership) then, in addition 
to the matters described in paragraphs 7.3 to 7.5, no account is to 
be taken of an amount payable to P unless, by virtue of 
arrangements described in section 863B(5) of the Income Tax 
(Trading and Other Income) Act 2005, that amount-  
 (a)  is fixed,  
(b)  is variable, but is varied without reference to the overall 
amount of the profits or losses of the limited liability partnership, 
or  
 (c)  is not, in practice, affected by the overall amount of those 
profits or losses.  
7.10 In respect of a fixed rate employee, where a period by 
reference to which the reference salary is determinable 
(“reference salary period”) includes a period of unpaid sabbatical 
or unpaid leave (“unpaid period”), the reference salary must be 
determined on the basis of what would have been paid to the 
employee during the unpaid period if the sabbatical or leave had 
been granted on the same terms as the employee’s paid leave 
during the reference salary period taking account of the matters 
described in paragraphs 7.13 to 7.15 as are appropriate.  
7.11 Where paragraph 7.12 applies, the sum of the original 
payment described in paragraph 7.12(a) and the further amount 
described in paragraph 7.12(c) must be treated as having been 
paid at the time of the payment of the original payment for the 
purposes of paragraph 7.1(b)(ii).   
7.12 This paragraph applies where-  
(a)  in the period beginning on 1 March 2020 and ending on the 
third day after the making this direction an amount by way of 
wages or salary is paid in respect of a period of employment (“the 
original payment”) to an employee,  
(b)  the original payment is less than the amount required by 
paragraph 7.1(b)(ii) for the purpose of claiming CJRS,  
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(c)  before making a CJRS claim in respect of the original payment 
the employer pays the employee a further amount (“the further 
amount”) in respect of the period of employment to which the 
original payment relates, and  
(d)  the sum of the original payment and the further amount meets 
the requirements of paragraph 7.1(b)(ii).  
 
The above refers to a sum that “is paid”.  This would appear to 
contemplate a payment already having been made before a claim. 
However, 8.1. refers to   
“(a) the gross amount of earnings paid or reasonably expected to 
be paid by the employer to an employee;  
(b) any employer national insurance contributions liable to be paid 
by the employer arising from the payment of the gross amount;  
(c) the amount allowable as a CJRS claimable pension 
contribution”.   
 
This must surely relate to sums not yet paid but to be paid.  
 
 
 
7.13 The provision made by paragraph 7.10 applies in relation to 
a fixed rate employee who is a relevant employee as if the 
references to unpaid sabbatical and unpaid leave also include 
references to social benefit leave.  
7.14 A person is a relevant employee if-  
(a) the person is employed by an employer,  
(b) the person has been granted a period of social benefit leave 
beginning before the period mentioned in paragraph 12 (duration 
of CJRS),  
(c) at the time when it began, it was expected or considered likely 
that the period of social benefit leave would end at a time falling 
during the period mentioned in paragraph 12,  
(d) the period of social benefit leave ended during the period 
mentioned in paragraph 12, and  
(e) the period of furlough in respect of the person began after the 
end of the period of social benefit leave.  
7.15 For the purposes of paragraphs 7.13 and 7.14, social benefit 
leave means a period of time in respect of which any of the 
benefits specified in paragraph 8.7 is payable in respect of the 
person described in paragraph 7.14(a).  
7.16 Where paragraph 7.17 applies, a person making their first 
CJRS claim in respect of a fixed rate employee may make that 
claim as if paragraph 7.7 referred to 28 February 2020 in place of 
19 March 2020.  
7.17 This paragraph applies where, in anticipation of making the 
first CJRS claim in respect of the employee mentioned in 
paragraph 7.16 and before the publication of this direction, the 
person determined the employee’s reference salary as if 
paragraph 7.7 referred to 28 February 2020.  
  

 
Furloughed employees  
The conditions for being a furloughed employee are set out in 
clause 6, and are that: 
(i) The employee has been instructed to cease all work. 
(ii) The period is 21 calendar days or more. 
(iii) The instruction is given as a result of coronavirus or 

coronavirus disease.  
 

6.1 An employee is a furloughed employee if-  
(a) the employee has been instructed by the employer to cease all 
work in relation to their employment,  
(b) the period for which the employee has ceased (or will have 
ceased) all work for the employer is 21 calendar days or more, and  

(c) the instruction is given by reason of circumstances arising as a 
result of coronavirus or coronavirus disease.  
 
Connected employer 
By clause 6.2. an employee will not have ceased work if working 
for a connected employer as defined in clause 13.4. 
 
6.2 An employee has not ceased all work for an employer if the 
employee works for a person connected with the employer (see 
paragraph 13.4) or otherwise works indirectly for the employer.  
 
Clause 13.4. provides that for the purposes of determining 
whether a person, company or charity is connected with an 
employer for the purposes of CJRS-  
(a)  whether a person is connected with an employer must be 

determined in accordance with section 993 of the Income 
Tax Act 2007;  

(b)  without prejudice to paragraphs 13.4(a) and 13.4(c), 
whether a company is connected with an employer (where 
the employer is a company) must be determined in 
accordance with section 1122 of CTA;  

(c)  without prejudice to paragraphs 13.4(a) and 13.4(b), 
whether a charity is connected with an employer (where 
the employer is a charity) must be determined in 
accordance with section 5 of SCDA construed as if-  
(i)  references to a tax year in that section were 

omitted, and 
(ii)  subsection (7) of that section were omitted.  

 
Statutory sick pay 
By clause 6.3. in  calculating the period of 21 days-  where SSP is 
payable that period is to be disregarded.  
 
6.3 Where Statutory Sick Pay is payable or liable to be payable in 
respect of an employee (whether or not a claim to Statutory Sick 
Pay is made) at the time when the instruction in paragraph 6.1(a) 
is given (“original SSP”), the period described in paragraph 6.1(b) 
in respect of the employee does not begin until the original SSP 
has ended (but any subsequent entitlement to Statutory Sick Pay 
by virtue of the employee becoming unfit for work again after the 
original SSP has ended must be disregarded).  
 
This provision appears to be incompatible with the Guidance 
which provides that, in effect, the employee may be taken off sick 
pay and then furloughed. The phrase “payable or liable to be 
payable in respect of an employee (whether or not a claim to 
Statutory Sick Pay is made)” would appear to mean that if SSP is 
payable at all then the scheme does not apply. This would mean 
that an employer cannot access the scheme I there was an SSP 
entitlement. The effect would be that the scheme would not apply 
where SSP is payable except for Shielding employees prior to 15th 
April when the deeming provision came in.  
 
 
 
Unpaid Sabbatical or unpaid leave. 
Clauses 6.4. and 6.5. make it clear that period of sabbatical or 
unpaid leave are to be disregarded where it has been agreed, the 
period was contemplated, or where its duration was uncertain but 
calculated by reference to particular circumstance, completion of 
a particular purpose or occurrence of a specified event, whether 
taken before 28th February or after 19th March. 
 
6.4  If an employee was enjoying an unpaid sabbatical or other 
period of unpaid leave on 28 February 2020 (“relevant day”), the 
period described in paragraph 6.1(b) does not begin in respect of 
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the employee until expiry of the period of leave agreed or 
contemplated at its commencement or, where the duration of the 
leave was uncertain on the relevant day because its duration is 
determinable by reference to a particular circumstance, 
completion of a particular purpose or occurrence of a specified 
event, the ending of the circumstance, completion of the purpose 
or occurrence of the event.  
6.5  No claim to CJRS may be made in respect of an unpaid 
sabbatical or other period of unpaid leave of an employee 
beginning before or after 19 March 2020 (whether agreed or 
otherwise arranged conditionally or unconditionally on, before or 
after that day).   
 
Company director  
Clause 6.6. specifies that work taken by a director to fulfil a duty 
or other obligation arising by or under an Act of Parliament 
relating to the filing of company accounts or provision of other 
information relating to the administration of the director’s 
company is to be disregarded. This appears tighter than the 
Guidance which refers to the director performing statutory duties.  
 
6.6 Work undertaken by a director of a company to fulfil a duty or 
other obligation arising by or under an Act of Parliament relating 
to the filing of company accounts or provision of other 
information relating to the administration of the director’s 
company must be disregarded for the purposes of paragraph 
6.1(a).  

 
The agreement must be in writing 
By 6.7. the agreement to cease work must be in writing.  
 
6.7 An employee has been instructed by the employer to cease all 
work in relation to their employment only if the employer and 
employee have agreed in writing (which may be in an electronic 
form such as an email) that the employee will cease all work in 
relation to their employment.  
 
The phrase ‘agreed in writing’ would imply that the employee 
must have signed a document which agrees to furlough. However, 
the Guidance expressly states that the employee does not have to 
provide  a written response.  
 
Training  
By 6.8. training is to be disregarded.  
 
6.8 Training activities directly relevant to an employee’s 
employment agreed between the employer and the employee 
before being undertaken must be disregarded for the purposes of 
paragraph 6.1(a).  
 

 
 
Reimbursement of Expenditure 
 
Clause 8 sets out the sums that will be reimbursed to the 
employer. By clause 8.1. the payment may reimburse: 
(a)  the gross amount of earnings paid or reasonably expected 

to be paid by the employer to an employee. By 8.2 the 
amount to be paid to reimburse the gross amount of 
earnings must (subject to paragraph 8.6) not exceed the 
lower of (a) £2,500 per month, and (b) the amount equal 
to 80% of the employee’s reference salary (see paragraphs 
7.1 to 7.15).  

(b)  any employer national insurance contributions liable to be 
paid by the employer arising from the payment of the 

gross amount. By 8.3 the amount to be paid to reimburse 
any employer national insurance contributions must not 
exceed the amount of employer’s contributions that 
would have been assessed on the amount of gross 
earnings being reimbursed under CJRS; and, by 8.4, the 
total amount to be paid to reimburse any employer 
national insurance contributions must not exceed the total 
amount of employer’s contributions actually paid by the 
employer for the period of the claim. By 8.5, for the 
purposes of CJRS, “employer national insurance 
contributions” are the secondary Class 1 contributions an 
employer is liable to pay as a secondary contributor in 
respect of an employee by virtue of sections 6 and 7 of the 
Social Security Contributions and Benefits Act 1992 
(“SSCBA”) or sections 6 and 7 of the Social Security 
Contributions and Benefits (Northern Ireland) Act 1992 
(“SSCB(NI)A”).  

 
(c)  the amount allowable as a CJRS claimable pension 

contribution. See Clauses 8.8. to 8.12. below.  
 
It is clear that you first calculate the gross amount paid and then 
apply the 80%. As noted, 8.1. would appear to mean that if you 
have agreed what is to be paid to the employee, then this is 
covered even if the sum has not yet been paid.  
 
Pension contributions  
By 8.8 a payment by an employer of a pension contribution in 
respect of an employee to a registered pension scheme is a CJRS 
claimable pension contribution if it is paid in respect of an amount 
of gross earnings as described in paragraph 8.1(a).  By 8.9, the 
amount allowable as a CJRS claimable pension contribution under 
paragraph 8.1(c) is the lower of-  
(a)  the contribution payable by the employer in respect of the 

employee to the registered pension scheme for the 
relevant CJRS period, and  

(b)  3% of the part of the gross earnings paid to an employee 
in a pay reference period as applicable to the employee of 
12 months that are-  
(i)   more than the lower limit for qualifying earnings in 

that pay reference period (as set out in section 
13(1)(a) of the Pensions Act 2008), and   

(ii)   not more than the amount claimable by the 
employer under CJRS in respect of an amount of 
gross earnings as described in paragraph 8.1(a) in 
the same pay reference period.    

BY clause 8.10 in the case of a pay reference period of less or more 
than 12 months, paragraph 8.9(b) applies as if the amounts 
described in that paragraph were proportionately less or more as 
appropriate.    
By Clause 8.11, for the purposes of determining whether sub-
paragraph (a) or sub-paragraph (b) is applicable in paragraph 8.9-  
(a)   the same duration of relevant CJRS period and pay 

reference period shall be used to compare the lower of 
the amounts under sub-paragraphs 8.9(a) and 8.9(b),    

(b)  whichever sub-paragraph produces the lower of these 
two amounts shall be the relevant sub-paragraph for the 
purposes of determining the amount allowable to be paid 
as a CJRS claimable pension contribution under 
paragraph 8.1(c), and  

(c)   the duration of the period used to compare sub-
paragraphs 8.9(a) and 8.9(b) is not required to be 
identical to the period for determining the actual amount 
allowable that is to be paid under paragraph 8.1(c).  

8.12 For the purposes of paragraphs 8.8 to 8.11-  
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(a)    “registered pension scheme” means a pension scheme 
for the purposes of Part 4 of the Finance Act 2004;  

(b)  “pay reference period” has the meaning given in section 
15 of the Pensions Act 2008 and regulations made 
thereunder;  

(c)  “relevant CJRS period” means the period, part-period or 
periods over which the employer is required or 
accustomed to pay pension contributions in respect of the 
employee that fall within the period of the claim for a 
payment under CJRS. 

 
 
Further definitions - Statutory benefits 
By 8.6 no claim under CJRS may include amounts of specified 
benefits payable or liable to be payable in respect of an employee 
(whether or not a claim to the relevant specified benefit is actually 
made) during the employee’s period of furlough and the gross 
amount of earnings falling for reimbursement as described in 
paragraph 8.2 must be correspondingly reduced. These benefits 
are (8.7.):  
(a)   Statutory Sick Pay pursuant to section 151 of SSCBA or 

section 147 of SSCB(NI)A;  
(b)   Statutory Maternity Pay pursuant to section 164 of SSCBA 

or section 160 of SSCB(NI)A;  
(c)   Statutory Adoption Pay pursuant to section 171ZL of SSCBA 

or section 167ZL of SSCB(NI)A;  
(d)   Statutory Paternity Pay pursuant to sections 171ZA and 

171ZB of SSCBA or sections 167ZA and 167ZB of SSCB(NI)A;  
(e)   Statutory Shared Parental Pay pursuant to sections 171ZU 

and 171ZV of SSCBA or sections 167ZU and 167 ZW of 
SSCB(NI)A;  

(f)  Statutory Parental Bereavement Pay pursuant to section 
171ZZ6 of SSCBA or any provision made for Northern 
Ireland which corresponds to that section.  

 
Expenditure to be reimbursed  
8.1 Subject as follows, on a claim by an employer for a payment 
under CJRS, the payment may reimburse-  
(a) the gross amount of earnings paid or reasonably expected to 
be paid by the employer to an employee;  
(b) any employer national insurance contributions liable to be paid 
by the employer arising from the payment of the gross amount;  
(c) the amount allowable as a CJRS claimable pension 
contribution.  
8.2 The amount to be paid to reimburse the gross amount of 
earnings must (subject to paragraph 8.6) not exceed the lower of-  
(a) £2,500 per month, and  
(b) the amount equal to 80% of the employee’s reference salary 
(see paragraphs 7.1 to 7.15).  
8.3 The amount to be paid to reimburse any employer national 
insurance contributions must not exceed the amount of 
employer’s contributions that would have been assessed on the 
amount of gross earnings being reimbursed under CJRS.  
8.4 The total amount to be paid to reimburse any employer 
national insurance contributions must not exceed the total 
amount of employer’s contributions actually paid by the employer 
for the period of the claim.  
8.5 For the purposes of CJRS, “employer national insurance 
contributions” are the secondary Class 1 contributions an 
employer is liable to pay as a secondary contributor in respect of 
an employee by virtue of sections 6 and 7 of the Social Security 
Contributions and Benefits Act 1992 (“SSCBA”) or sections 6 and 7 
of the Social Security Contributions and Benefits (Northern 
Ireland) Act 1992 (“SSCB(NI)A”).  
8.6 No claim under CJRS may include amounts of specified benefits 
payable or liable to be payable in respect of an employee (whether 

or not a claim to the relevant specified benefit is actually made) 
during the employee’s period of furlough and the gross amount of 
earnings falling for reimbursement as described in paragraph 8.2 
must be correspondingly reduced.  
8.7  The specified benefits for the purposes of paragraph 8.6 are-  
(a)  Statutory Sick Pay pursuant to section 151 of SSCBA or section 
147 of SSCB(NI)A;  
(b)  Statutory Maternity Pay pursuant to section 164 of SSCBA or 
section 160 of SSCB(NI)A;  
(c)  Statutory Adoption Pay pursuant to section 171ZL of SSCBA or 
section 167ZL of SSCB(NI)A;  
(d)  Statutory Paternity Pay pursuant to sections 171ZA and 171ZB 
of SSCBA or sections 167ZA and 167ZB of SSCB(NI)A;  
(e)  Statutory Shared Parental Pay pursuant to sections 171ZU and 
171ZV of SSCBA or sections 167ZU and 167 ZW of SSCB(NI)A;  
(f) Statutory Parental Bereavement Pay pursuant to section 
171ZZ6 of SSCBA or any provision made for Northern Ireland 
which corresponds to that section.  
8.8 A payment by an employer of a pension contribution in respect 
of an employee to a registered pension scheme is a CJRS claimable 
pension contribution if it is paid in respect of an amount of gross 
earnings as described in paragraph 8.1(a).  
8.9 The amount allowable as a CJRS claimable pension 
contribution under paragraph 8.1(c) is the lower of-  
(a) the contribution payable by the employer in respect of the 
employee to the registered pension scheme for the relevant CJRS 
period, and  
(b) 3% of the part of the gross earnings paid to an employee in a 
pay reference period as applicable to the employee of 12 months 
that are-  
(i)  more than the lower limit for qualifying earnings in that pay 
reference period (as set out in section 13(1)(a) of the Pensions Act 
2008), and   
(ii)  not more than the amount claimable by the employer under 
CJRS in respect of an amount of gross earnings as described in 
paragraph 8.1(a) in the same pay reference period.    
8.10 In the case of a pay reference period of less or more than 12 
months, paragraph 8.9(b) applies as if the amounts described in 
that paragraph were proportionately less or more as appropriate.    
8.11 For the purposes of determining whether sub-paragraph (a) 
or sub-paragraph (b) is applicable in paragraph 8.9-  
(a)  the same duration of relevant CJRS period and pay reference 
period shall be used to compare the lower of the amounts under 
sub-paragraphs 8.9(a) and 8.9(b),    
(b) whichever sub-paragraph produces the lower of these two 
amounts shall be the relevant sub-paragraph for the purposes of 
determining the amount allowable to be paid as a CJRS claimable 
pension contribution under paragraph 8.1(c), and  
(c)  the duration of the period used to compare sub-paragraphs 
8.9(a) and 8.9(b) is not required to be identical to the period for 
determining the actual amount allowable that is to be paid under 
paragraph 8.1(c).  
8.12 For the purposes of paragraphs 8.8 to 8.11-  
(a)   “registered pension scheme” means a pension scheme for the 
purposes of Part 4 of the Finance Act 2004;  
(b) “pay reference period” has the meaning given in section 15 of 
the Pensions Act 2008 and regulations made thereunder;  
(c) “relevant CJRS period” means the period, part-period or 
periods over which the employer is required or accustomed to pay 
pension contributions in respect of the employee that fall within 
the period of the claim for a payment under CJRS.  
  

Succession to a business – new employer has no 
qualifying PAYE scheme  
Clause 9 provides that a claim may be made by a new employer 
under a TUPE transfer where there is a change in employer after 
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19th March and the new employer sets up a scheme if, 
immediately before the change, the former employer’s PAYE 
scheme having effect in relation to the employee was a qualifying 
PAYE scheme. 

 
9.1 A new employer may make a claim for a payment under CJRS 
in respect of a relevant employee as if the new employer had-  
(a) a qualifying PAYE scheme, and  
(b)  made a payment of earnings in the tax year 2019-20 which is 
shown in a return under Schedule A1 to the PAYE Regulations 
made on or before 19 March 2020.  
9.2  An employer is a new employer for the purposes of CJRS if the 
employer’s PAYE scheme-  
(a)  is not a qualifying PAYE scheme solely because the employer’s 
PAYE scheme was registered on HMRC’s real time information for 
PAYE after 19 March 2020, and  
 (b)  has effect in relation to the relevant employee.  
9.3  An employee is a relevant employee if-  
(a)  on 19 March 2020, the employee was employed by an 
employer (former employer) who is not the new employer,  
(b)  after 19 March 2020, there is a change in the employee’s 
employer from the former employer to the new employer while 
the employee remains in employment in the same business,   
(c)  immediately before the change, the former employer’s PAYE 
scheme having effect in relation to the employee was a qualifying 
PAYE scheme, and  
(d)  any of the circumstances in paragraph 9.10 apply.  
10. The circumstances referred to by paragraph 9.3(d) are-  
(a) regulation 102 of the PAYE Regulations has effect so that the 
change of employer from the former employer to the new 
employer is not to be treated as a cessation of employment for 
the purposes of regulation 36 of those Regulations (cessation of 
employment: Form P45);  
(b) the transfer of the business or undertaking (or part thereof) 
resulting in the change in the employee’s employer from the 
former employer to the new employer does not operate so as to 
terminate the contract of employment of the employee by virtue 
of the Transfer of Undertakings (Protection of Employment) 
Regulations 2006;  
(c) the transfer of the trade, business or undertaking resulting in 
the change in the employee’s employer from the former employer 
to the new employer does not operate so as to break the 
continuity of the period of employment of the employee by virtue 
of section 218 of the Employment Rights Act 1996.  
  

Succession to a business – new employer already 
has a qualifying PAYE scheme  
Clause 10 deems the new employer to have mad payments where 
the transferee already has a PAYE scheme. 

 
10.1 Paragraph 10.2 applies in a case where-  
(a)  an employer is unable to make a claim to CJRS pursuant to 
paragraphs 9.1 to 9.3 solely because the employer has a qualifying 
PAYE scheme, and  
(b)  that qualifying PAYE scheme has effect in relation to a relevant 
employee.  
10.2 Where this paragraph applies, entitlement to a claim to CJRS 
must be determined as if the employer had made a payment of 
earnings to the relevant employee in the tax year 2019-20 which 
is shown in a return under Schedule A1 to the PAYE Regulations 
that is made on or before 19 March 2020 (as required by 
paragraph 5.(a)(i)).  

  
PAYE scheme reorganisations  

Clause 11 provides for circumstances in which there is a 
reorganisation to replace two PAYE schemes in consequence of a 
reorganisation of the employer’s business and the new scheme 
applies to employees who are former members of one of the 
transferred schemes before the new scheme has effect in relation 
to any other employee. 
 
11.1 A PAYE scheme registered on HMRC’s real time information 
system for PAYE after 19 March 2020 (“new scheme”) is a 
qualifying PAYE scheme if-  
(a)  the purpose of the new scheme is to replace at least two (but 
not necessarily all) of the employer’s qualifying PAYE schemes 
(“the transferred schemes”) in consequence of a reorganisation of 
the employer’s business, and  
(b)  the new scheme only has effect in relation to employees who 
are former members of one of the transferred schemes before the 
new scheme has effect in relation to any other employee.   
11.2  An employee is a former member of one of the transferred 
schemes if-  
 (a)  the new scheme has effect in relation to the employee, and  
(b)  one of the transferred schemes has effect in relation to the 
employee immediately before the new scheme has effect in 
relation to the employee.  
11.3  Where a new scheme is a qualifying PAYE scheme by virtue 
of paragraph 11.1, a payment of earnings to a former member of 
one of the transferred schemes in the tax year 2019-20 which is 
shown in a return under Schedule A1 to the PAYE Regulations 
made on or before 19 March 2020 in respect of one of the 
transferred schemes must be treated for the purposes of 
paragraph 5.(a)(i) as if the new scheme had effect in relation to 
the payment of earnings and had been shown in a return under 
Schedule A1 to the PAYE Regulations made on or before 19 March 
2020 in respect of the new scheme.  
  

Duration of CJRS  
By clause 12 the scheme covers the period March to June.  
 
12. CJRS has effect only in relation to amounts of earnings paid or 
payable by employers to furloughed employees in respect of the 
period beginning on 1 March 2020 and ending on 30th June  2020 
and employer national insurance contributions and directed 
pension payments paid or payable in relation to such earnings.  
  

Definitions  
 
Definitions etc.  
13.1        For the purposes of CJRS-  
 (a) a day is a relevant CJRS day if that day is-  

 (i) 28 February 2020, or  
 (ii) 19 March 2020.  

(b)  “charity” has the same meaning as it does in section 18 of 
the Small Charitable Donations Act 2012 (“SCDA”);  

(c)  “company” has the same meaning as it does for the 
purposes of the Corporation Tax Acts set out in section 
1121 of the Corporation Tax Act 2010 (“CTA”);  

(d)  “earnings” has the same meaning as it does in the 
employment income Parts of the Income Tax (Earnings 
and Pensions) Act 2003 (“ITEPA”) by virtue of section 62 of 
that Act;  

(e)    “employment” and corresponding references to 
“employed”, “employer”  and “employee” have the same 
meanings as they do in section 4 of ITEPA as extended by-  
 (i)  section 5 of that Act,  
(ii)  regulation 10 of the PAYE Regulations (application 

to agencies and agency workers), and  
(iii)  paragraphs 13.2 and 13.3 of this Direction;  
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(f)  “HMRC” means Her Majesty’s Revenue and Customs  
(g)  “PAYE Regulations” means the Income Tax (Pay As You 

Earn) Regulations 2003.  
 
13.2 Where, by virtue of section 61R of ITEPA (workers services 
provided to the public sector through intermediaries), the Income 
Tax Acts apply as if a worker were employed by an employer, the 
worker is treated for the purposes of the CJRS as an employee 
(and, in particular, amounts treated as earnings are treated as 
earnings for those purposes).  
 
13.3 Where, by virtue of section 863A of the Income Tax (Trading 
and Other Income) Act 2005 (limited liability partnerships: 
salaried members), a person (“P”) is treated for the purposes of 
the Income Tax Acts as being employed by a limited liability 
partnership (“E”) under a contract of service instead of being a 
member of the partnership-  
 (a) P is treated as an employee for the purposes of the CJRS, and   
 (b)  E is treated as P’s employer for the purposes of the CRS.  
 
13.4  For the purposes of determining whether a person, 

company or charity is connected with an employer for the 
purposes of CJRS-  
(a)  whether a person is connected with an employer 

must be determined in accordance with section 
993 of the Income Tax Act 2007;  

(b)  without prejudice to paragraphs 13.4(a) and 
13.4(c), whether a company is connected with an 
employer (where the employer is a company) 
must be determined in accordance with section 
1122 of CTA;  

(c)  without prejudice to paragraphs 13.4(a) and 
13.4(b), whether a charity is connected with an 
employer (where the employer is a charity) must 
be determined in accordance with section 5 of 
SCDA construed as if-  
(i)   references to a tax year in that section 

were omitted, and  
(ii)  subsection (7) of that section were 

omitted.  
  

Other directions under section 76 of the 
Coronavirus Act 2020  
14.1 HMRC must take account of any amendment made to CJRS 
by any other direction under section 76 of the Coronavirus Act 
2020.  
14.2 Entitlement to a payment under CJRS is without prejudice to 
any entitlement to a payment under any similar scheme arising 
from a direction under section 76 of the Coronavirus Act 2020.  
  

HMRC’s accounts  
15. CJRS payments made by HMRC must be shown in HMRC’s 
consolidated accounts produced for the purposes of Section 6(4) 
of the Government Resources and Accounts Act 2000 and Section 
2 of the Exchequer and Audit Departments Act 1921 for the year 
ending on 31 March 2021. 
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The Guidance set out above gives us the bare bones of a  Scheme 
and, not surprisingly, does not attempt to deal with issues such as 
discrimination that may arise. Taking the sequence of events 
logically we consider the following scenario: 
• The employer has a number of employees who have had to 

self-isolate, as well as a number of employees who have 
operated social distancing because of vulnerability issues, 
before the Government announced the ‘shutdown’. 

• The Shutdown has led to employees having to work from 
home where they are able to do so. 

• The employer does not need all the employees because of the 
downturn in business and wishes to furlough some employees 
and ask others to continue to work from home. 

• The employer will wish some of those people to work from 
home on a part time basis with a reduced salary. 

• The employer does not wish to make redundancies until it 
finds out what is going to happen to the continuation of the 
scheme and/or its business. 

 
The workforce 

Taking a simplified example, the employees that are under 
consideration consist of the following : 
• Adam, who is in self-isolation but considers that he is fit to 

carry out work. He is in receipt of SSP. 
• Barry who is at home, exercising social distancing and is able 

to work from home. He has a young family and his children are 
now being home schooled. 

• Charles, who is fit and well and able to work from home. He is 
not as qualified as the others and his turnover has not been as 
great. 

• Diane, who is fit and who is at home. She is a single mother 
with a child and baby and no longer has childcare because of 
social distancing. She is much better qualified and has a 
greater turnover than Charles, but it is accepted she could not 
work much more than a couple of hours a day during the core 
hours when clients are in contact. 

• Elsie, who is fit and able to work from home. She is a high 
earner and has significant private expenses. She received a 
large bonus which is contractual the previous year. 

• Frances, who is about to go on maternity leave. 
• Graham, who is disabled and in relation to whom it will be 

necessary to consider reasonable adjustments to enable him 
to work from home. 

• Harriet, who is on maternity leave and has already been paid 
for the first six weeks. She is now on SMP. 

• Ian, who has been absent on long term sickness and is no  
longer entitled to sick pay but would be happy to be 
furloughed. 

 
Stage One: Consent and the Contracts of Employment 
The contracts of employment provide as follows: 
• None of the contracts provide for a right of lay off. 
• All of the contracts contain a provision for variation of 

contract, which is in the following terms: 
“The Company reserves the right to review, revise, amend or 
replace the content of this handbook, and introduce new 
policies from time to time to reflect the changing needs of the 
business and to comply with new legislation. A copy of the  
 

 
 

 
 
handbook is displayed on the colleague communication board 
in your store and on Pipeline, and replacement copies are  

 
available from your People Manager.” (see Bateman v ASDA  
Stores Limited [2010] IRLR 370). 
• There is an Enhanced Redundancy Scheme in relation to some 

employees. 
 
It is clear to us that if the employer wishes to furlough then it will 
have to be with the consent of the employees. Whilst the above 
clause was held in Bateman v ASDA Stores Limited [2010] IRLR 370 
to empower the employer to amend contracts to rationalise a pay 
structure no employee lost out and the case law has generally held 
that general clauses do not permit unilateral variations, such as 
reduction in pay or hours (See Risk Management Services 
(Chiltern) Limited v Shrimpton [EAT 803/77; Brechin Bros v  
Kenneavy & Strang [EAT 373 & 374/82]; Simmonds v Dowty Seals 
Ltd [1978[ IRLR 311 where changing hours of work amounted to a 
breach of contract). 
 
The fundamental change of placing someone on furlough will 
have to be agreed. If any of the employees, named above, make 
it clear that they would not be prepared to go on furlough or 
reduced hours working from home, the employer will have no 
real option other than to consider redundancy or retention on 
full pay.  
 
As a first stage therefore we think that the employer should: 
• Make it clear that if the employee is not prepared to consent 

to being furloughed, there is the possibility of redundancy. 
• Ascertain whether the employees are prepared to be 

furloughed. 
 
In the above example, Elsie may refuse to go onto furlough 
because she takes the view that she will lose so much salary. On 
the other hand, the employer may consider she is too expensive, 
at the present time, and that is why she is not being selected to 
work from home, but the employer wants to furlough her. It 
seems that an impasse may be reached, and the employer may 
decide to consider redundancy. Elsie’s bonus may be included if it 
is contractual and was based on turnover or some objective 
criteria that occurred before the 28th February (Compare GX 
Networks v Greenland [2010] IRLR 991  and see  Duggan QC on 
Contracts of Employment  at F22). 
 
Second Stage: Selection for Furlough At this stage, the employer 
will be considering who it wishes to continue to work – from 
home – to meet the needs of the business during the crisis. 
Assuming the employer wants four employees who can devote 
the maximum time to the business and work from home in as 
efficient a manner as possible. It reviews the position of the eight 
employees and decides on the four that it considers best 
equipped to carry  the business through this difficult time.  It 
seems to us that the following issues then arise: 
 
SSP and Sickness 
Adam is on SSP because he has manifested symptoms. Adam 
cannot get SSP and be furloughed at the same time.  Ian is on long 
term sick leave and has exhausted his sickness entitlement. He 
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considers himself fit to carry out full time work from home. 
However, he has a Fit Note which states that he is still not fit for 
work, and the employer would be entitled to reject his contention.  
In any event, there seems little benefit in permitting Ian to return 
to work so that he then goes on to furlough.  
 
Maternity 
In the case of Frances and Harriet, Frances is about to go on 
maternity leave whilst Harriet has exhausted the first six weeks 
of her maternity pay and is now on statutory maternity pay. It 
may of course be the case that the employer pays enhanced 
maternity pay for a longer period, but it would appear that 
Harriet will be better off if she comes back and is then 
furloughed. 
Can Frances be furloughed? The entitlement to statutory 
maternity leave is a matter of right provided that the  provisions 
of the ERA 1996 and the Maternity and Parental Leave Etc 
Regulations 1999 [SI 1999/3312] (MAPLE) are met. The right to 
statutory maternity pay exists provided that the conditions in the 
Social Security Contributions and Benefits Act 1992 and the SMP 
(General) Regulations 1986 are met. (see Duggan QC on  
Contracts of Employment (4th Ed)  at Chapter K for a full 
exposition of the rules). Section 164(1) of the 1992 Act states that 
where the conditions are satisfied “she shall be entitled” to SMP.  
When Frances has her baby she must be given compulsory 
maternity leave of 2 weeks (s 72 ERA 1996, MAPLE, regulation 8). 
The employer may decide to offer furlough to  Frances in the 
meantime. However, this is potentially discrimination under 
section 18 of the Equality Act 2010 and, should Frances refuse, she 
cannot be subjected to a detriment because of her pregnancy.  
 
Can Harriet come back? Where an employee wishes to come back 
early from OML the employer may insist on 8 weeks’ notice 
(MAPLE, regulation 8) and the employer can postpone so that this 
is complied with. There is nothing to stop the employer permitting 
the employee to return straightway so that Harriet could return 
and be immediately furloughed. Of course, the employer is more 
interested in who it is going to select to continue working from 
home so that the return of Harriet early will not advance matters. 
Note that we considered maternity and suspension on pay in the  
First Bulletin.  
 
Sex Discrimination 
In the case of Diane, whilst she worked from the workplace and 
had childcare cover, she proved herself to be the highest earning 
employee and brought in more work than her counterparts. She 
cannot do so whilst at home, looking after her toddler and baby. 
The employer may decide that she is the least productive and that 
she will therefore be furloughed. Diane was earning £150,000 a 
year. She would be subject to the furlough cap of £2500, or about 
a  fifth of her salary.  
Diane may claim indirect discrimination contrary to section 19 of 
the Equality Act 2020. It would be for the employer to show that 
the decision to furlough Diane is a proportionate means of 
achieving a legitimate aim. In light of the  nature of this crisis, is 
that defence likely to succeed?  
If Barry and Charles are selected to continue to work there may be 
a claim for direct discrimination under section 13 on the basis that 
Diane has been less favourably treated than Barry or Charles. 
However, the employer would argue that sex had nothing to do 
with it and it was the fact that Barry and Charles were able to work 
full time from home. No doubt Diane can point to the fact that 
Barry has children at home, but if it can be shown that he is still 
able to work full time, for example because his partner is also at 
home and is carrying out the schooling, this may be the answer.  

 
Disability Discrimination 
Graham is disabled and is not able to work in a sedentary position 
for long periods of time without a special chair. Given that the 
employer knows that Graham is disabled the employer is under a 
duty to consider reasonable adjustments. For example it may be a 
reasonable adjustment to have his work chair couriered to his 
home – this is unlikely to be expensive compared to the cost of 
purchasing a new chair. 
The law relating to disability discrimination, in particular 
reasonable adjustments, remains fully in place and the employer 
will need to have this in mind during the selection process. Advice 
should be taken where the employer has disabled employees 
before any steps to furlough or in relation to redundancy are 
implemented. 
 
Age discrimination 
There may also be age discrimination issues where a vulnerable 
person is social distancing because he or she are over the age of 
70 and the employer therefore chooses the individual for 
redundancy and/ or furlough as opposed to continuing to work. 
We are of the view that the employer cannot simply adopt a 
blanket approach but must look at each individual on the facts. If 
the person is able to work from home  this must be taken into 
account. By the same token the employer should not use the 
current crisis as a reason to make someone redundant as opposed 
to furlough them, because of their age. The legislation remains in 
full force.  
 
Comment 
The above are simple examples of issues that may arise where the 
employer wants to keep some employees working from home and 
furlough some. The employees may not wish to be furloughed 
because they will lose salary overall. However, that is likely to be 
better than the alternative of redundancy.  
The other side of the coin is where the employer is deciding who 
to make redundant and who to furlough. We suggest that, at this 
stage, the employer will be following a more traditional 
redundancy selection process. The employees may now wish to 
be furloughed so that they are retained in the business rather than 
dismissed. See further below. 
 
Holiday 
We have had a number of cases where employers have given 
notice that holiday shall not be taken, in order to avoid the costs of 
paying holiday pay. We would note that, under Reg 15(3)(b) and 
15(4)(b), the employer can give notice not to take leave but must 
do this at least as many days before the number of days holiday 
that was going to be taken. For a consideration of the ACAS Holiday 
guidance see above.    
 
Homeworking 
In our first Bulletin we made the point that the relevant statutory 
provisions still apply (and this is acknowledged by the Guidance) 
so that employers must have in mind matters of health and safety,  
a safe working environment etc.  
On the other hand, the employer will want to ensure that the 
employee is properly carrying out his or her duties from home. 
A draft checklist and policy is contained in Duggan QC on 
Contracts of Employment at chapter 5.7.  and the various issues 
raised by home working are considered in detail. 
 
Section 195, Trade Union and Labour Relations (Consolidation) 
Act 1992 
The employer may seek to apply other alternatives, such as part 
time working, shorter days or reduced pay. Unless there is 
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express contractual provision these approaches cannot be 
imposed unilaterally as that will amount to a breach of contract 
if the employee does not accept a change which the employer 
insists upon.  
If the employer decides to dismiss and offer new terms and 
conditions, then it must be borne in mind that the collective 
consultation provisions of TULR(C)A 1002 will apply. 
 
Collective consultation 
One of the major issues that arises is where the employer intends 
to put employees on the furlough scheme but will make those 
redundant who do not agree. The employer will be hoping to avoid 
redundancies but will dis miss if necessary. The employer is hoping 
to avoid redundancies. Harvey notes: 
 
“As well as cases of a straightforward redundancy of 20 or more, 
this section may also cover a case where the employer intends to 
re-employ some of those being made redundant (so that the net 
number is under 20) if those re-employed will be on substantially 
different contracts: Hardy v Tourism South East [2005] IRLR 242, 
EAT (26 staff were subject to restructuring, the aim being to re-
employ 14 on to new jobs and only actually lose 12; held: s 188 
applied to the dismissal of all 26 from their original contracts, 
applying Hogg v Dover College [1990] ICR 39, EAT and Alcan 
Extrusions v Yates [1996] IRLR 327, EAT). Similarly, where at one 
site the employer (having stated that redundancies were to be 
made) accepted three voluntary redundancies and made 17 
employees compulsorily redundant, it was held that this 
constituted the necessary 20 under s 188 to trigger the 
consultation requirements: Optare Group Ltd v TGWU [2007] IRLR 
931, EAT.” 
 
There is a real likelihood that collective consultation will be 
needed in such circumstances.  
 
We dealt with collective consultation in the first Bulletin. We have 
since been asked on a number of occasions about the ‘special 
circumstances’ defence. 
To recap, by section 188 of TULR(C)A 1992 where an employer 
is proposing to dismiss as redundant 20 or more employees at 
one establishment within a period of 90 days or less, the 
employer shall consult about the dismissals all the persons who 
are appropriate representatives of any of the employees who 
may be affected by the proposed dismissals or may be affected 
by measures taken in connection with those dismissals, in good 
time and in any event 
• where the employer is proposing to dismiss 100 or more 

employees as mentioned in subsection (1), at least [45] days, 
and • otherwise, at least 30 days, before the first of the 
dismissals takes effect. 

The consultation shall include consultation about ways of— 
• avoiding the dismissals, 
• (reducing the numbers of employees to be dismissed, and 
• mitigating the consequences of the dismissals and shall be 

undertaken by the employer with a view to reaching 
agreement with the appropriate representatives. 

 
In determining how many employees an employer is proposing to 
dismiss as redundant no account shall be taken of employees in 
respect of whose proposed dismissals consultation has already 
begun. 
For the purposes of the consultation the employer  
shall disclose in writing to the appropriate 
representatives—  

• the reasons for his proposals, 

• the numbers and descriptions of employees who it is 
proposed to dismiss as redundant, 

• the total number of employees of any such description 
employed by the employer at the establishment in question, 

• the proposed method of selecting the employees who may be 
dismissed, 

• the proposed method of carrying out the dismissals, with due 
regard to any agreed procedure 

• including the period over which the dismissals are to take 
effect, 

• the proposed method of calculating the amount of any 
redundancy payments to be made (otherwise than in 
compliance with an obligation imposed by 
or by virtue of any enactment) to employees who may be 
dismissed, 

• the number of agency workers working temporarily for and 
under the supervision and direction of the employer, 

• the parts of the employer’s undertaking in which those agency 
workers are working, and 

• the type of work those agency workers are carrying out. 
 
That information shall be given to each of the appropriate 
representatives by being delivered to them, or sent by post to an 
address notified by them to the employer, or (in the case of 
representatives of a trade union) sent by post to the union at the 
address of its head or main office. 
The employer shall allow the appropriate representatives access 
to the affected employees and shall afford to those 
representatives such accommodation and other facilities as may 
be appropriate. 
 
We question the fitness of purpose of these provisions for the 
current crisis. Employees will need to be elected as 
representatives and to discuss the position with the 
workforce. This is going to be very difficult where the 
workforce is on lockdown at home and there is a very large 
workforce. 
 
Can the special circumstances defence apply? Section 188(7) 
states that “If in any case there are special circumstances which 
render it not reasonably practicable for the employer to comply 
with a requirement of subsection [(1A), (2) or (4)], the employer 
shall take all such steps towards compliance with that 
requirement as are reasonably practicable in those 
circumstances.” 
 
We dealt with the problems in our first Bulletin. The reader is also 
referred to Shanahan Engineering Ltd v UNITE UKEAT/0411/09, 
[2010] All ER (D) 108 (Mar), in which one of the authors was 
involved. The employer in this case was a sub-contractor working 
on two plants. When it was told by the main contractor that work 
was to stop on one plant so that the work was to be done 
sequentially and that the workforce was to be off site that day, it 
made some 50 of  the workforce redundant out of 145 craft 
employees. A procedure agreed with the Union was followed but 
the dismissals were a fait accompli. The Employment Tribunal 
stated: 
 
“The fact that a sudden situation arises may or may not, 
depending on its circumstances, amount to special circumstances 
relieving the employer of the duty to consult, either entirely or in 
part. We are satisfied that the Respondents were faced with this 
sudden situation. Why it may have been that Alstom chose to drop 
this bombshell quite as quickly and suddenly as it did is a matter 
upon which we can only speculate, since we have had no evidence 
from them, but we are satisfied that in those circumstances, it was 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252005%25year%252005%25page%25242%25&A=0.8471384398634587&backKey=20_T29204288738&service=citation&ersKey=23_T29204281406&langcountry=GB
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ICR%23sel1%251990%25year%251990%25page%2539%25&A=0.5477132750720335&backKey=20_T29204288738&service=citation&ersKey=23_T29204281406&langcountry=GB
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%251996%25year%251996%25page%25327%25&A=0.2491603736085073&backKey=20_T29204288738&service=citation&ersKey=23_T29204281406&langcountry=GB
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252007%25year%252007%25page%25931%25&A=0.8459668290615259&backKey=20_T29204288738&service=citation&ersKey=23_T29204281406&langcountry=GB
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252007%25year%252007%25page%25931%25&A=0.8459668290615259&backKey=20_T29204288738&service=citation&ersKey=23_T29204281406&langcountry=GB


 The Coronavirus Crisis: The Furlough Scheme and related matters 

34   

sufficient to relieve the Respondent from the obligation to 
consent to start consultation at least 30 days before the dismissals 
took effect.” 
 
The Tribunal held that it was “not satisfied, however, that it 
relieved the Respondent in any other respect from the obligation 
to consult. Quite plainly the situation of 50 or so employees for 
whom there was no work is not something an employer could 
countenance for very long. We are not blind to the economic 
realities of life, but on the other hand we have no evidence 
before us that the Respondent’s financial position was such that 
it had to dispense with the services of these individuals quite as 
quickly as it did. We see no reason why it would not have been 
open to the Respondents to have carried out some consultation 
with the appropriate representatives so as to comply with the 
other requirements of s 188. Although the ordinary requirement 
would be that the consultation should start at least 30 days 
beforehand, there is no requirement that it should last for 30 
days. Consultation may be quite adequately completed within a 
matter of only a few days, depending on the circumstances and 
we see no reason why in this situation, this Respondent could not 
have consulted with the Union representatives commencing on 1 
May and continuing perhaps only for a very few days thereafter, 
taking account of the fact that there was Bank Holiday. In the 
event the Respondent was accepting liability to pay a week’s 
wages in lieu of notice. We have no evidence to suggest that 
would have placed them in any great difficulty if that period has 
been extended, perhaps by no more than two or three days, 
whilst consultation took place. There was an agreed selection 
procedure in place, and we do not think that the consultation 
process would have taken very long. . . certainly no more than a 
few days.” 
 
In the EAT, HHJ Richardson stated that “In this case, while there 
was a complete failure to consult, there was material in the 
tribunal’s own findings which would justify a lesser protected 
period. There were, as the tribunal found, special circumstances 
lying behind that failure – namely, the sudden and unexpected 
direction by Alstom to cease work on one of two generators and 
to reduce resources on the site. That, to our mind, is at least 
potentially a mitigating circumstance of considerable power and 
importance. In an ordinary case of complete failure to consult 
there will not be a special circumstance brought about by an 
outside agency.” However: 
 
“However, when assessing the seriousness of a default, it is 
relevant both to consider the culpability of the employer and the 
harm or potential for harm of the default. The tribunal should take 
into account all the circumstances and make such award as is just 
and equitable. It is relevant that no consultation took place at all. 
It is also relevant (for example) that the consultation could in any 
event have taken place over a short period by reason of the special 
circumstances of this case; and that there was already an agreed 
redundancy selection procedure which the employer operated. 
Taking into account such factors does not, we emphasise, mean 
that the award should be tailored to the length of time 
consultation would have taken. It should not. But the tribunal in 
assessing the seriousness of the default should take into account 

all the circumstances in order to reach a rounded judgment as to 
what is just and equitable.” 
The case was remitted to the Tribunal, which reduced the 
protective award from 90 days to 30 days. It can thus be seen 
that there is a serious risk of an award even if there are special 
circumstances if there is no consultation.  
 
Advice should be taken about this aspect of the process before 
there are collective dismissals. 
 
Redundancy, furlough or working from home: who to select 
We considered the issue of frustration, collective consultation and 
special circumstances in the first bulletin and reference should be 
made to this. 
 
The employer may decide that it has to select some employees for 
redundancy, some for furlough and others to work from home to 
pull the business through. Those who are asked to continue to 
work may object if their terms and conditions are changed to their 
detriment and they are worse off than if they had been 
furloughed.  
 
So far as a redundancy process is concerned, we envisage that this 
will have to be a process with proper selection criteria and 
meaningful consultation. We have been asked whether a refusal 
to co-operate with any notion as to furlough may be taken into 
account. Provided that the employee is made aware of this, we 
consider, in this altered climate, that it may be a legitimate matter 
to take into account provided that the employee has been warned 
that this may be so. Whilst refusal to co-operate may be 
dangerously close to subjective criteria, in Graham v ABF LTD 
[1986] IRLR 90 the employer’s criteria of “quality of work, 
efficiency in carrying it out and the attitude of the persons 
evaluated to their work” passed the reasonableness test. The 
employee had displayed hostility to new tasks.  
We also think it needs to be borne in mind that this crisis is 
hopefully not long term so that an inability to do the job from 
home should be weighed against the value of the employee to 
the business before the crisis loomed. 
 
At the end of the day, the business needs will dictate who is to 
be retained and who is to be made redundant.  
We would point out that where the employer is choosing who to 
make redundant and who to furlough, it is effectively looking to 
a time when the crisis has passed and employees return to work 
(since the furloughed employees will not be working anyway 
during the crisis but the employer has in mind that they will 
return to the business).  
 
We therefore do consider that rigorous selection criteria and 
procedures should be followed, in such  circumstances, which are 
in reality no  different from those where the employer is selecting 
as between persons it wants to retain to continue to work and 
those that are redundant.   
Advice should be taken about how to proceed. It has become 
apparent that many employers are simply asking employees to 
work from home without thinking through the issues and we 
suggest that a structured approach should be taken as set out 
above. 
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The Self Employed 
 
Whilst the Government announced the ‘Furlough’ package for 
employers and employees, considerable concern has been 
 expressed about the impact of staying at home on the self-
employed. To this end the House of Commons, Public Bill 
Committee had proposed an amendment to the Coronavirus Bill 
“Statutory Self-Employment Pay” which provided that there must 
be regulations to cover freelancers and the self-employed, who 
will receive guaranteed earnings of 80% of their monthly net 
earnings averaged over the previous three years, or up to £2917 a 
month, whichever is the lower.   
The Government has now produced a Scheme for the self-
employed.   
 
The essential points are that: 
• You must be trading when you apply and intend to continue 

to trade, which is totally different from  employees, who 
must not work. 

• If your trading profits are more than £50,000 you cannot 
claim. 

• The grant will be based on the last three years of profits. 

 
The self employed 

On Thursday 26th March 2020, the Chancellor announced the 
nature of the help that would be given to the self-employed.  We 
set out the nature of the Scheme below in blue. 
 
Claim a grant through the coronavirus (COVID-19) Self-
employment Income Support Scheme  
Use this scheme if you're self-employed or a member of a 
partnership in the UK and have lost income due to coronavirus 
(COVID-19). 
Published 26 March 2020 
Last updated 14 April 2020 — see all updates  
From:  

 
HM Revenue & Customs  
Contents 

1. Who can claim  
2. How much you’ll get  
3. How to claim  
4. After you’ve claimed  
5. Other help you can get  
The online service you’ll use to claim is not available yet. HMRC 
will aim to contact you by mid May 2020 and will make payments 
by early June 2020. 
 
This scheme will allow you to claim a taxable grant worth 80% of 
your trading profits up to a maximum of £2,500 a month. It will be 
available for 3 months, but may be extended. 
 
The grant will be subject to Income Tax and National Insurance 
contributions but does not need to be repaid. 
 
You can make a claim for Universal Credit while you wait for the 
grant. You should record the grant as part of your self-
employment income, and it may affect the amount of Universal 
Credit you get. This will not affect Universal Credit claims for 
earlier periods. 
 
If you receive the grant you can continue to work or take on other 
employment including voluntary work. 

If you have other employment as a director or employee paid 
through PAYE your employer may be able to get support using the 
Job Retention Scheme. 
Who can claim 
You can claim if you’re a self-employed individual or a member of 
a partnership and you: 

• have submitted your Self Assessment tax return for the tax 
year 2018 to 2019 

• traded in the tax year 2019 to 2020 

• are trading when you apply, or would be except for 
coronavirus 

• intend to continue to trade in the tax year 2020 to 2021 

• have lost trading profits due to coronavirus 
You will need to confirm to HMRC that your business has been 
adversely affected by coronavirus. HMRC will as usual use a risk 
based approach to compliance. 

Your trading profits must also be no more than £50,000 and more 
than half of your total income for either: 

• the tax year 2018 to 2019 

• the average of the tax years 2016 to 2017, 2017 to 2018, 
and 2018 to 2019 

If you have not submitted Self Assessment tax returns for all 3 
years find out how we will work out your eligibility 

 
If you have not submitted your Self Assessment tax return for the 
tax year 2018 to 2019, you must do this by 23 April 2020 or you 
will not be able to claim. HMRC will review any late returns in 
the usual way 

 
HMRC will use data on the 2018 to 2019 tax returns already 
submitted to identify those eligible. 
We will not take into account any changes made to submitted 
returns after 26 March 2020, when working out your eligibility or 
amount of the grant. 

 
Find out how HMRC works out your total income and trading 
profits for the Self-employment Income Support Scheme  
If you have loans covered by the loan charge 
 
If you’re self-employed and have received payment for work or 
services in the form of a loan or other form of credit covered by 
the loan charge, you may be able to claim the grant, however your 
eligibility and average trading profits will be based on either: 

• the average of the tax years 2016 to 2017 and 2017 to 
2018 

• the tax year 2017 to 2018 if you were not self-employed in 
the tax year 2016 to 2017 
 

You also do not have to file your 2018 to 2019 Self Assessment tax 
return by 23 April 2020. You should file by the 30 September 
2020. 

 

If you’re a farmer claiming farmers’ averaging relief 
If you’re a self-employed farmer claiming farmers’ averaging relief 
HMRC will use the amount of profit before the impact of the 
averaging claims to work out: 

• if you can claim the grant 

• how much grant you will receive 
 

How much you’ll get 
You’ll get a taxable grant based on your average trading profit over 
the 3 tax years: 

• 2016 to 2017 

• 2017 to 2018 

https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#history
https://www.gov.uk/government/organisations/hm-revenue-customs
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#who-can-claim
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#how-much-youll-get
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#how-to-claim
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#after-youve-claimed
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#other-help-you-can-get
https://www.gov.uk/universal-credit
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-support-scheme#lessyears
https://www.gov.uk/guidance/how-hmrc-works-out-total-income-and-trading-profits-for-the-self-employment-income-support-scheme
https://www.gov.uk/guidance/how-hmrc-works-out-total-income-and-trading-profits-for-the-self-employment-income-support-scheme
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge
https://www.gov.uk/government/publications/farmers-and-market-gardeners-hs224-self-assessment-helpsheet/hs224-farmers-and-market-gardeners-2019


 The Coronavirus Crisis: The Furlough Scheme and related matters 

36   

• 2018 to 2019 
 
To work out the average trading profit we will add together your 
total trading profits or losses for the 3 tax years then divide by 3. 

 
If you have not submitted Self Assessment tax returns for all 3 
years 

 
We will work out your average trading profit based on continuous 
periods of self-employment, which will be either: 

• the tax years 2017 to 2018 and 2018 to 2019 

• the tax year 2018 to 2019 only, even if you were self-
employed in the tax year 2016 to 2017 

 
The grant will be 80% of your average trading profit, divided by 12 
which will give a monthly amount. We will pay this or up to a 
maximum of £2,500 a month, whichever is lower. 

 
We’ll pay the grant directly into your bank account, in one 
instalment. 

 
How to claim 
You cannot make a claim yet. 
HMRC will aim to contact you by mid May 2020 if you’re eligible 
for the scheme and invite you to claim using the GOV.UK online 
service. 
 
If you’re unable to claim online an alternative way to claim will be 
available. We will update this page with more information soon. 

This page will also be updated with the steps you can take to make 
it easier to claim using the GOV.UK online service. 

 
You do not need to contact HMRC, as this will only delay the urgent 
work being undertaken to introduce the scheme. 

 
You will only be able to claim using the GOV.UK online service. If 
you receive texts, calls or emails claiming to be from HMRC, 
offering financial help or a tax refund and asking you to click on 
a link or to give personal information, it is a scam. 

 
After you’ve claimed 
Once HMRC has received your claim and your grant is approved, 
we will contact you to tell you how much you’ll get and the 
payment details. 

 
Other help you can get 
The government is also providing the following help for the self-
employed: 

• deferral of Self Assessment Income Tax and VAT payments 

• grants for businesses that pay little or no business rates 

• Business Interruption Loan Scheme 
  

https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/covid-19-support-for-businesses#support-for-businesses-through-deferring-vat-and-income-tax-payments
https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/covid-19-support-for-businesses#support-for-businesses-that-pay-little-or-no-business-rates
https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/covid-19-support-for-businesses#support-for-businesses-through-the-coronavirus-business-interruption-loan-scheme
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We will update this Bulletin with new 

editions to keep up to date with 

developments. 

MICHAEL DUGGAN QC 

MDQC Employment,   

Commercial & Business Protection 

michael@dugganqc.com 07957365302 

www.dugganqc.com www.dugganpress.com 

Michael is the author of Duggan QC on Contracts of 

Employment (4th Edition) obtainable at www. 

dugganpress.com. He is regularly instructed by HFW on 

employment matters.  

NEIL ADAMS 

HFW, Friary Court  65 

Crutched Friars London 

EC3N 2AE United 

Kingdom 

neil.adams@hfw.com 

Neil is a partner at HFW and Head of the Employment Team. He 

can provide advice and assistance in relation to any of the above 

matters.  

http://www.dugganpress.com/
http://www.dugganpress.com/
http://www.dugganpress.com/
http://www.dugganpress.com/
http://www.dugganpress.com/


 

 

 

 

 

 

 

      

 
 

 

  


