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The significant recent decision of the Court of Appeal in Dodd highlights the 

danger for the ex-employer of making a claim for inducement and the 

desirability for the new employer to get proper advice before entering into a 

contract with the former employee. 

The employment lawyer who practices in the field of restrictive covenants is all 

too aware of the common factual scenario. The employee, who is subject to 

restrictive covenants leaves Employer A (EA) to go to work for Employer B 

(EB). EA alleges that this is a breach of covenant and that EB has induced the 

ex-employee to breach the covenants. The ex-employee asserts that the 

covenants are not enforceable as being in restraint of trade and, in any event, 

EA was in repudiatory breach of contract so that the covenants cannot be 

relied upon. EA then brings a claim against the ex-employee and EB, alleging 

that the latter induced the breach of contract. 

It transpires that EA was not in breach and the covenants are enforceable so 

that the ex-employee is in breach of contract. The question that then arises is 

whether EB is also liable for having induced the breaches of contract. While 

Dodd (Lewison, David Richards and Rose LJJ sitting) states that it applies 

existing law and does not add anything new, it brings into stark relief the 



difficulties that the former employer is likely to have in bringing a claim for 

inducing breach of contract against the new employer. 

Dodd: the facts The facts in Dodd mirror the common fact example set out 

above. Mr Pollock was employed by David Allen under a contract which 

contained restrictive covenants. He was offered a position by Dodd & Co on 

23 May 2018, resigned to take up this job on 6 July and commenced work on 

9 July. 

Mr Pollock told Dodd that he had taken legal advice and been informed that 

the 12-month covenants would not legally stand. In addition, before he took up 

the job, Dodd had taken legal advice about the covenants and was advised by 

solicitors that ‘while the matter was not entirely without risk, it was more likely 

than not that the restrictive covenants were ineffective and unenforceable', 

against Mr Pollock. Advice had also been given that there was no 

consideration for the covenants, but this was under the misapprehension that 

Mr Pollock had not received payment for them, when in fact, he had received 

a pay rise. 

After a disputed hearing, it was held by HH Judge Halliwell that, after severing 

various provisions, the covenants were enforceable against Mr Pollock, who 

was in breach. The question, then, was whether Dodd was liable in tort for 

procuring a breach of Mr Pollock’s contract. The judge held that Dodd was not 

liable as it ‘did not turn a blind eye’ to Mr Pollock’s contractual obligations and 

was not ‘indifferent to them because it went to the trouble of obtaining early 

legal advice, upon which it honestly relied’. The fact that the advice was wrong 

was not enough to fix liability. 

The legal test for inducing breach of contract 

In the Court of Appeal, Lewison LJ referred to the ‘seminal’ modern decision 

of OBG, in which Lord Hoffmann stated that: ‘To be liable for inducing breach 

of contract, you  must know that you are inducing a breach of contract. It is not 



enough that you know that you are procuring an act which, as a matter of law 

or construction of the contract, is  a breach. You must actually realise that it 

will have this effect. Nor does it matter that you ought reasonably to have 

done so.’ 

A conscious decision not to inquire into the existence of a fact is, in many 

cases, equivalent to knowledge of the fact but it is not the same as negligence 

or gross negligence. The necessary mental element was stated by Lord 

Hoffmann, at para 192, as follows: ‘He is liable if he intended to persuade the 

contracting party to breach the contract. Intentional interference presupposes 

knowledge of the contract. With that knowledge the defendant proceeded to 

induce the other contracting party to act in a way the defendant knew was a 

breach of that party's obligations under the contract. If the defendant 

deliberately turned a blind eye and proceeded regardless, he may be treated 

as having intended the consequence he brought about. A desire to injure the 

claimant is not an essential ingredient of this tort.’ 

It was stated by Lord Hoffmann at para 202 that an honest belief that the 

outcome sought will not involve a breach of contract is inconsistent with 

intending to induce a breach  of contract. 

Lewison LJ also referred to Ferguson, Young and Meretz, which considered 

the distinctions between honest belief and when suspicion could amount to 

the requisite mental element 

The conclusion of Lewison 

LJ Giving the only judgment, Lewison LJ held that it was clear ‘in order for a 

person to be liable in tort for inducing a breach of contract, the contract in 

question must be a binding and enforceable contract. If it were not, then the 

inducement cannot have caused any loss, which is part of the essence of the 

tort. Put another way, since liability in tort for inducing a breach of contract is 

an accessory liability to that of the contract breaker, if the party to the contract 



is not liable (because the relevant term of the contract is unenforceable) the 

accessory cannot be liable either.' 

Where there is such a contract ‘in order to be liable for the tort of inducing a 

breach of contract, you must know that you are inducing a breach of contract. 

“Are” is not the same as “might be”. You must actually realise that the act you 

are procuring will have the effect of breaching the contract in question. “Will 

have” is not the same as “might have”.’ 

At para 33, Lewison LJ did note: ‘I find it difficult to find a principled distinction 

between (a) a case in which the defendant does not know that there is a 

contract; (b) a case in which the defendant knows that there is a contract but 

does not know that the act that he induces will be a breach of contract; (c) a 

case where the defendant has an honest doubt about whether a contract as a 

whole is binding or enforceable; and (d) a case in which the defendant knows 

that there is a contract but believes that it is probable that the relevant term of 

the contract is unenforceable with the consequence that the act he proposes 

to procure will not amount to a breach.’ 

In the present case, Dodd had taken sufficient steps to negate liability for 

inducing breach of contract. Dodd had been told that he could act on the basis 

that the covenants were not enforceable and contact Allen’s clients, and Dodd 

was entitled to act on the advice without exposing himself  to liability in tort. 

The degree of knowledge  

The case illustrates the difficulties with proving the mental element in tort 

where a claim is brought against the new employer for inducing breach of 

contract. There appear to be different scenarios: 

• the employee tells EB that he or she has had advice that the covenants are 

not enforceable but EB does not get advice. This is unlikely to be enough to 

absolve EB from liability; 



• EB takes legal advice before the employee commences work, which is to 

the effect that the covenants are not valid and/or EA is in breach of contract. 

This advice, honestly believed, is likely to absolve EB from liability; 

• EB takes legal advice before the employee commences work, which is to 

the effect that it is arguable that covenants are not valid and/or arguable EA 

is in breach of contract. Lewison LJ stated at para 36 that ‘if the legal advice 

goes no further than to say that it is arguable that no breach will be 

committed, that would not be enough to escape liability’, but the question did 

not arise on the appeal so that no opinion was expressed either way; 

• on the other hand, Lewison LJ rejected the assertion that the advice must 

be definitive, which would have a chilling effect on legitimate commercial 

activity and raise issues about whether the advice must be that there is a 

negligible risk, or it be 80% or 70%. Advice that it is more probable than not 

that no breach would be committed should be sufficient. 

Conclusion  

This case demonstrates the danger or difficulties for the former employer of 

making a claim for inducement and the desirability for the new employer of 

obtaining proper advice before entering into a contract with the ex-employee. 

However, where EB has been absolved from liability, but has solicited and 

diverted clients of EA (for which the exemployer) is liable, there remains the 

conundrum that EB had made a profit at EA’s expense because of the 

employee’s breaches. Is the new employer to get a windfall on this basis as 

being able to hold onto the profits and clients? Any remedy against the 

employee may be illusory if he or she is not good for the damages. 

The case also demonstrates why it is very important to consider injunctive 

relief right at the outset to prevent losses that would otherwise be suffered by 

EA. A claim for an injunction may nip the mischief in the bud, whereas a 

damages claim may prove a pyrrhic victory. 
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