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                     When does  grief become a disability? 

 

 

 

 
At the time of writing, there have been well over 40,000 
deaths in the UK as a result of the Covid-19 pandemic. 
This is a time for support from colleagues and employers 
alike, as many will suffer the pain of bereavement. Here, 
we address the question of when grief becomes a 
disability, in particular considering the erudite guidance 
of HH Judge Auerbach in Igweike, giving rise to duties and 
liabilities under the EqA 2010. 
 
 

 
The definition of disability is well known. By s.6 of the EqA 2010 a person has a disability 

if: 

• P has a physical or mental impairment; 

• the impairment has a substantial effect (s.212: ‘more than minor or trivial’); 

• the impairment has a long-term adverse effect (Schedule 1, 2(1): it has lasted for 

12 months, is likely to last for at least 12 months or is likely to last for the rest of 

the life of the person affected); and 

• on P’s ability to carry out normal day-to-day activities. The removal of the 

requirement that a mental impairment be a clinically recognised medical 

condition opened the definition out to include mental conditions that may 

hitherto not have come within the scope of the Act.  

The facts in Igweike 

The facts were somewhat unusual in that this was not a case where the employer was 

considering employment sanctions due to poor performance and the employee was 

asserting a disability, or the employer was considering reasonable adjustments to keep 

the employee in work.  
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Mr Igweike’s father passed away in June 2016. The claimant was grief stricken and, the 

tribunal accepted, experienced pain, anger and grief as well as fatigue, confusion and 

anxiety; one effect being a loss of concentration at work and a heavier consumption of 

alcohol. The claimant had compassionate leave  until August 2016, but there were 

concerns about his performance during 2016; though it was back on track by February 

2017. He was, however, informed on 19 January 2017, that he would not receive a 

bonus and raised a grievance which was rejected on 17 March 2017. In April 2017, the 

claimant attended his GP and depression was noted. In August 2017, he was prescribed 

anti-depressant medication. 

 

   On 23 July 2017, the claimant presented claims of disability discrimination, race 

discrimination and for unlawful deduction from wages. He asserted that the non award 

of a discretionary performance bonus was due to his ‘off-track’ position while he went 

through a period of grief. Employment Judge Beard, at a preliminary hearing, among 

other matters, held that the claimant was not disabled at the relevant time and 

dismissed the disability discrimination claim.  

 

On appeal, three grounds were permitted to go forward.  

The tribunal erred:  

• by focusing on whether the claimant was disabled by depression rather than by 

reference to an adverse grief reaction; 

• in its approach to normal day-to-day activities by not viewing this in the context 

of the claimant’s work; and 

• in its approach to whether the substantial adverse effect, which it found to be 

present, was long term.  

The order of the issues 

The discrimination claim would fail if any one of the above criteria were not made out. 

HH Judge Auerbach first considered an argument that the tribunal had taken them in 

the wrong order; the claimant relying upon DLA Piper to argue that the tribunal should 

have started by reaching conclusions about whether the ability to carry out normal 

day-to-day activities had been adversely affected long term before considering the 

question of impairment. Instead, the tribunal first asked whether the claimant had a 

physical or mental impairment.  

 

The claimant argued that, having started with the question of impairment, the tribunal 

wrongly assumed that symptoms of grief could not, as such, be indicative of an 

impairment and there could only be such an impairment if, or when, the grief had 

developed into clinical depression. 

 

The tribunal had noted that the symptoms were a ‘typical reaction to the loss of a well-

loved close relative’ and the medical evidence that supported a diagnosis of depression 
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was considerably later than the events with which the tribunal was concerned. While 

‘grief can develop into depression swiftly there [was] simply no evidence upon which 

[the Tribunal] could make a finding that it had developed by the time of the alleged 

acts of discrimination’.  

 

The tribunal was not able to conclude that the symptoms suffered by the claimant 

were caused by an impairment or were simply an adverse reaction to the claimant’s 

loss. The claimant asserted that the tribunal had wrongly assumed that, because there 

was no medical evidence, it could not find an impairment. This was to wrongly take the 

approach that the cause of the postulated impairment must be identified (Walker). 

The respondent argued that it was not an error to consider impairment first. Beard EJ 

had correctly considered the distinction between a mental impairment and reaction to 

adverse life events, as discussed in Herry. A grief reaction, following a close 

bereavement, is not, of itself, necessarily the manifestation of a mental impairment, 

but is an ordinary human reaction to a life event. HH Judge Auerbach held that there 

is no ‘rigid rule of law’ that the substantial and long-term effect issue be addressed 

before the impairment issue. There is a risk that if the tribunal considered impairment 

first and finds that there was none, it does not sufficiently turn its mind to whether the 

effect might have affected its conclusion on whether there was an impairment. 

However, what matters is not the running order but whether the tribunal has 

erroneously failed to find that there was an effect and, if so,  to draw the inference 

that there was an impairment. See also, recently, Khorochilova in which Choudhury P 

took the same approach. The tribunal did consider the evidence about the effect that 

the bereavement had on the claimant so that there was no error of law. 
 

 

When does grief become a disability? 
 

           “a grief reaction, following a close bereavement, is not necessarily 

the manifestation of a  mental impairment, but an ordinary human 

reaction to a life event’ 

 

 

Medical evidence 

The claimant asserted that the tribunal erroneously found against him because of lack 

of supporting medical evidence and wrongly assumed that a cause had to be identified. 

The EAT disagreed. It noted that the judge said nothing about the lack of an apparent 

cause and gave a genuine description of the reaction that the claimant had 

experienced. There is no longer a requirement for a clinically well recognised mental 

impairment and there is no rule that mental impairment cannot be made out without 

medical evidence. In some cases, the individual’s evidence may not be sufficient to 

satisfy the tribunal. The question is a purely practical or evidential one that is sensitive 

to the nature of the alleged disability and the facts and the nature of the evidence in a 



4 
 

given case. In the case of a ‘grief reaction’, a reaction to adverse events or 

circumstances does not by itself bespeak to the presence of an impairment: ‘In some 

cases, bereavement may lead to ordinary symptoms of grief which do not bespeak to 

any impairment. In others they may lead to something more profound which is, or 

develops into, an impairment over time.’ 

General propositions 

HH Judge Auerbach, at paras 28 to 30, referred to the guidance and case law, 

(Goodwin, Aderemi, Walker, DLA Piper, Morris, Herry, Chacon Navas, Paterson and 

Sobhi), for the following propositions: 

• tribunals should address the four elements; the impairment condition, the 

adverse effect, the substantial condition and the long-term condition but at the 

same time be aware of the risk that disaggregation should not take one’s eye off 

the whole picture (Goodwin); 

• an effect is either minor or trivial – or it is substantial  (Aderemi); 

• there is no requirement to identify the cause of the impairment, though lack of 

an apparent cause could be evidentially significant, for example, as to an issue 

whether the impairment is genuine (DLA Piper at para 38);  

• where there is a dispute about the existence of an impairment it may make sense 

to start by making findings about whether the claimant’s ability to carry out 

normal day-to-day activities is affected on a long-term basis and then consider 

impairment in light of those findings; 

• in cases where the disability alleged takes the form of depression or a cognate 

mental impairment, the issues will often be too subtle to allow the tribunal to 

make proper findings without expert assistance (Morris at para 63); 

• in relation to ‘stress’, there is a class of case where a reaction to circumstances 

seen as adverse can become long lived but this may simply reflect the person’s 

character or personality (Herry at para 56); and 

• an adverse effect on the employee’s activities at work, such as in relation to 

reading and comprehension, may be a normal day-to-day activity (Chacon 

Navas; Paterson; Sobhi).  
 

 

 

 

 

                                         W                             When does grief 
become a disability? 

 
         ‘the starting point is to look at the effect on the individual       
                                                         and form a view about whether                                                    
whether  It is more than m         it is more than minor or trivial. 
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The claimant argued that the tribunal wrongly fastened on the lack of evidence of any 

impact on the claimant’s normal day-to-day activities outside of work. This was an error 

because the authorities establish that normal day-to-day activities can include 

peculiarly work-related activities (Chacon Navas and Sobhi). The respondent 

contended that the tribunal had considered what the claimant could not do, including 

at work (Aderemi). HH Judge Auerbach noted that the effect  on normal day-to-day 

activities may be established if there is a requisite effect on normal day to day 

‘professional work activities’: ‘The whole heart of the claimant’s case was that his grief 

reaction had affected his concentration, hence his performance, at work which had led 

to the poor rating, and hence the loss of bonus.’ 

 

Beard EJ had applied the correct test. 

 

Substantial adverse effect of the grief reaction 

The claimant argued that the tribunal had erred by looking for some adverse impact 

‘over and above normal differences of activity’. These words only appeared in the 

guidance and the statute only required that the adverse effect be ‘more than minor or 

trivial’.  

 

The EAT considered that the starting point is to look  at the effect on the individual and 

form a view about whether it is more than minor or trivial. How is the degree, extent 

or nature of the impact to be calibrated?   

 

 

HH Judge Auerbach observed: 

•  the position of fellow workers performing the same or similar tasks cannot 

necessarily be ruled out (Paterson); 

•  it is not necessary to find the individual’s performance is so badly affected that 

it takes him below a range of absolute levels of performance exhibited among 

other colleagues; 

•  the tribunal may take into account the degree or extent of differential in his 

performance compared with the degree or differential normally to be found 

among workers required to carry out the task; 

•  a reduction of 50% may be significant and unusual; a more modest reduction of 

a few percentage points may be considered by looking at the wider picture and 

asking whether it would fall within the degree of fluctuation in ordinary 

performance that was normally found;  

•  however, the question is the degree of impact on the individual so that, while the 

above may assist, the question is whether the impact on the claimant’s ability is 

substantial and it is the quality of the claimant’s performance that is to be 

considered; and 
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•  this could mean that the individual is not performing to his or her usual level, 

even though this meets the performance of work colleagues.  

There was nothing in the findings of fact to show that there had been a dramatic or 

very significant falling off in performance due to the bereavement. s have a disability due 

to grief’ 

   BRIEFING  September/October  

 

                                                                    When does grief become a disability? 

‘employers will need to give consideration to 

 reasonable adjustments  

 

 

 

 

Long-term issue  

The claimant argued that the approach to this issue was vitiated by the error of asking 

whether the depression recorded by the GP in April and August 2017 lasted or was likely 

to last a year or more. If the focus had been on normal day-to-day activities it would, or 

could, have concluded that by March 2017, the effects had lasted for nine months and 

it was likely (SCA that they would last for 12 months. The respondent contended that 

there was insufficient evidence that the effect was likely to last more than 12 months, 

following the guidance  in Morris. 

 

The judge found that there was no impairment but had also properly focused on 

whether the depression lasted or was likely to last a year or more. While this point was 

finely balanced, the EAT could not say that the judge had erred. HH Judge Auerbach 

noted that a tribunal that makes a finding of long-term adverse effect may err if it does 

not then consider or revisit the possible impact of that finding on the impairment issue. 

Comment  

This is an important authority, setting out how to decide whether or when a disability 

has arisen, as defined in the EqA 2010, due to an adverse grief reaction. It is apparent 

that the tribunal would be best served by first considering the long-term substantial 

adverse effect; by asking itself whether the claimant’s performance at work was 

affected in comparison with the standard of work colleagues or the claimant’s usual 

standards, then considering the question of impairment. The ruling takes on especial 

importance because of the current pandemic crisis since employers will need to give 

consideration to reasonable adjustments where employees have a disability due to 

grief. 



7 
 

Michael Duggan QC  is an employment specialist, whose practice covers 

restraint of trade and discrimination and can be contacted at 

www.dugganqc.com. His book, Duggan QC on Contracts of Employment 

(4th ed), is available to ELA members at a 25% discount – go to 

www.dugganpress.com and use the code LIKE25. 
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Duggan QC on Contracts of Employment (4th Ed) 2 Volumes, £250 
 

 

The fourth edition of this two-volume set contains the most comprehensive  coverage of the law relating to 
employment contracts, with all aspects from recruitment to termination considered, as well as containing detailed 
practical  precedents, guidance and checklists. 

For 25% discount use: LIKE25 
 

 

Volume One: Contracts of 
Employment: Law and Guidance, 
1428 pages of text, with 
consideration of all aspects of the 
employment  contract from status 
and recruitment through to 
termination.  
 
 
 
 
 
 
 
 
A completely rewritten book, which covers amongst many other 

matters:  

• Preface: A Brexit Snapshot; how employment law will be affected. 
• An employment health check: how to draft contracts and policies. 
• The tests and cases on employment status, employees and workers. 
• The GIG economy,  employment status, workers and the Taylor Review. 
• The GDPR and its consequences, with practical guidance. 

• Recruitment procedures, law  and guidance. 

• Specific types of contracts – see precedents below. 

• Remuneration, working time and contractual amendments.  

• Cases on bonus with guidance on  how to exercise discretion 

• Social media and its practical impact in the employment law context. 

• Family friendly policies including flexible working, including maternity and paternity , shared leave; the new 
law and guidance. 

• The new tests on whistleblowing. 

• The recent cases on restrictive covenants and guidance on drafting. 

• Overview of discrimination law from recruitment to termination with practical guidance, including bullying 
and harassment. 

• The continuing saga with regard to holiday pay,  including sickness issues, carry over, rolled up holiday pay 
and calculating pay. 

• Director’s duties. 
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Volume Two: Contracts of 

Employment: Precedents (including 

digital version). 769 pages. Over 

250 precedent contracts, policies, 

letters, checklists, charts  and 

terms relating to all areas of 

employment. 
 
 
 
 
 
 

 
• A rewrite of all the precedents.  

• Employment status, employees, workers, proposed reforms after the Taylor Review. 

• Data Protection, GDPR Policies, Subject access and other new individual rights. 

• Recruitment. 

• Specific Contracts: Agency, Betting workers, Casual workers, Consultants, Factory and shift workers, Fixed 
Term, Homeworkers, Managerial,  Office Staff, Overseas, Part Time, Residential,  Salesperson, 
Shopworkers.  Directors and Non-Executive Directors.  

• Handbook/Manual/Policies: Introductions, Job Title, Scope of  Duties, Hours of Work, Basic Salary, Other 
Benefits, Place of  Work, Pre-conditions for employment, Holiday, Sickness, Family Friendly Policies, Other 
Absences, Conduct and Standards at work including social media, Staff Development, Employee 
Representation, Public Interest Disclosure, Restrictions during and after employment, Dismissal and 
Disciplinary Procedures, Grievances, Equal Opportunities, Health and Safety, Termination, Stress Policies.   

 
 

 

Purchasers will be provided with a pdf/flipbook update from time to time, cross 

referenced  to the books, which will contain a summary of legal developments as well 

as updated precedents when they are needed. This unique service will ensure that you 

are kept up to date at all times. 

 

To purchase a copy of the Book, go do www.dugganpress.com or click on Buy the Book. 

Any queries may be sent to info@dugganpress.com  

or call 07957365302/07845485637. 

 

A PDF and Word version of the book will also be provided 

so that the text and precedents can be accessed digitally. 
 

http://www.dugganpress.com/
mailto:info@dugganpress.com
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