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COMPENSATION 

MOORTHY (appellant) v. COMMISSIONERS FOR HM 
REVENUE AND CUSTOMS (respondent) [2014] UKFTT 834 
(TC) 
First Tier Tribunal, Tax Chamber. 
INCOME TAX – termination of employment – compromise 
agreement signed after termination and payment of £200,000 
made –  appellant’s case that payment made to compensate 
for discrimination causing injury to feelings, to protect the 
employer’s reputation and other reasons – whether taxable 
under  ITEPA section 401 – cases of Walker v Adams, Oti-
Obihara and Orthet v Vince-Cain considered –  held, payment 
taxable in full subject to £30,000 exemption – available 
exemption reduced because of redundancy payment in 
previous year – whether taxable income reduced by a further 
£30,000 “concession” given by HMRC – held, no.  

[2015] 
IRLR 4 
Jan 
2015 

  

Ridge v HM Land Registry 
UKEAT/0098/10/DM 

HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
CONTRACT OF EMPLOYMENT - Itemised pay statement 
Where a payment by way of salary or wages for a period is 
reduced by the recovery of an overpayment in a previous 
period, that reduction is a “deduction” for the purposes of 
section 8 of the Employment Rights Act 1996.  The deduction 
and its purpose should be identified on the itemised pay 
statement relating to the payment. 

  IDS Brief 
1013 Jan 
2015  
page 6 

PEREIRA DE SOUZA  v VINCI CONSTRUCTION UK LTD 
 HIS HONOUR JUDGE SEROTA QC 
(SITTING ALONE) 

SUMMARY 
DISABILITY DISCRIMINATION – Compensation  
At a remedy hearing the Employment Tribunal awarded compensation to 
the Claimant for injury to feelings and personal injuries in a claim for 
discrimination on the grounds of disability. The Employment Tribunal 
determined that the Claimant should receive an award of £9,000 in 
respect of injury to feelings and £3,000 in respect of the personal injury, 
which was to be subject to the 10% increase directed by the Court of 
Appeal Simmons v Castle [2012] EWCA Civ 1039, [2013] 1 All ER 334. The 
Employment Tribunal did not consider it appropriate to make such an 
increase in respect of the injury to feelings the Claimant appealed on the 
basis that the 10% uplift should have applied tot the compensation for 
injury to feelings. The Respondent cross-appealed on the basis that the 
uplift had no application at all to awards for compensation in the 
Employment Appeal Tribunal.  
The Employment Tribunal held that the decision in Simmons v Castle to 
apply a 10% uplift for compensation was confined to civil proceedings 
and did not apply to claims in the Employment Tribunal. The uplift was 
designed to compensate litigants in actions who would lose the right to 
recover as part of their costs, if successful, any success fee payable to 
their legal representatives and the cost of After the Event Insurance 
Premiums which rights were abrogated by Legal Aid, Sentencing and 
Punishment of Offenders Act 2012; Sash Windows Workshop v King 

[2015] 
IRLR 
536 
July  
 

 IDS Brief 
1022, June 
2015 page 
8 

http://www.bailii.org/uk/cases/UKFTT/TC/2014/TC03952.html
http://www.bailii.org/uk/cases/UKFTT/TC/2014/TC03952.html
http://www.bailii.org/uk/cases/UKFTT/TC/2014/TC03952.html
http://www.employmentappeals.gov.uk/Public/Upload/10_0098rjfhATDM.doc
http://www.bailii.org/uk/cases/UKEAT/2015/0328_14_2003.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/1039.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2012/1288.html
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(UKEAT/0057 and 0058/14) and Cadogan Hotels v Ozog UKEAT/0001/14 
not followed.  
Appeal dismissed; cross appeal allowed.  

 
 

Contract Bottling Ltd v Cave and another 

UKEAT/0100/14/DM 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 

(SITTING ALONE)  
SUMMARY 
UNFAIR DISMISSAL  
Compensation 
Polkey deduction 
An ET held that a dismissal (held subsequently, on appeal, to be by 
reason of redundancy) was unfair because of wholesale failings in 
respect of selection of the two claimants for dismissal.  A conclusion 
that there was no evidence on which it could make a Polkey 
deduction, which was in any event two speculative, was overruled 
on earlier appeal, and the matter remitted to the ET.  This was an 
appeal against a finding of 20% deduction for which no sufficient 
reasons had been given. 
The appeal was allowed on ground of insufficiency of reasons, with 
observations made about the calculation of Polkey awards as part of 
the calculation of future loss. 
At the invitation of the parties, the EAT assessed the 
appropriate deduction, on such evidence as there was, as 
being 33%. 

 [2015] 
I.C.R. 146 

 

Look Ahead Housing and Care Ltd v Chetty and 
another 

UKEAT/0037/14/MC 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 

(SITTING ALONE)  

SUMMARY 
RACE DISCRIMINATION - Injury to feelings 
RACE DISCRIMINATION - Other losses 
UNFAIR DISMISSAL - Compensation 
UNFAIR DISMISSAL - Mitigation of loss 
UNFAIR DISMISSAL - Contributory fault 
UNFAIR DISMISSAL - Polkey deduction 
PRACTICE AND PROCEDURE - Costs 
Appeal in respect of remedy (in a case in which the Employment 
Tribunal had found both Claimants were unfairly dismissed and that 
dismissal was an act of race discrimination against them) on the 
basis that Employment Tribunal failed to deal with “Polkey”, took a 
punitive rather than compensatory approach, did not find that the 
First Claimant had failed to mitigate her loss, and said insufficient by 
way of Reasons was rejected; against a second Claimant, it was said 
that the Employment Tribunal should have awarded more than 35% 
by way of deduction for contributory conduct, and had awarded too 
much for injury to feelings, and also said insufficient.  This too was 
rejected. 

 [2015] 
I.C.R. 375 

 

http://www.employmentappeals.gov.uk/Public/Upload/14_0100fhwwJBDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0037fhwwATMC.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0037fhwwATMC.doc
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Appeals having been allowed by consent against the Employment 
Tribunal’s failure to deduct earnings actually received from the 
losses of salary caused by the dismissals, the Appellant applied for 
an order that the First Claimant should pay half the fees paid in 
appealing.  This too was rejected with some observations about the 
power and its exercise at appellate level. 
 

Griffin v Plymouth Hospital NHS Trust 
[2014] EWCA Civ 1240 
LADY JUSTICE GLOSTER,  LORD JUSTICE UNDERHILL 
and LORD JUSTICE FLOYD 
The Court of Appeal held that where an employee was likely 
to have remained in the NHS final salary pension scheme till 
retirement if he had not been dismissed, the appropriate 
method of calculating pension loss was to follow the 
substantial loss approach.  
Under the simplified approach to pension loss the loss in 
respect of the rights that would have accrued but for the 
dismissal was measured simply by reference to the loss of the 
employer's contributions, whereas the substantial loss 
approach used actuarial tables to assess the current 
capitalised value of the pension rights that would have 
accrued up to retirement; that, as to selecting the latter 
approach, the broad theme of the guidance was the need to 
have a sufficiently firm basis to make the assumptions 
required by the substantial loss approach; that the tribunal 
had failed to engage with the underlying question of whether 
the claimant was likely to have stayed in her employment until 
retirement, and the evidence was that, as an employee with a 
specialist skill for which the principal, if not the only, market 
was the NHS, she was likely to have remained in the NHS for 
the whole of her career; and that if the tribunal had directed 
itself correctly the only conclusion open to it, in the particular 
circumstances of the case and in the light of its other findings, 
was that it should follow the substantial loss approach. 

[2014] 
IRLR 
962 

[2015] 
I.C.R. 347 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2014/1240.html
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CONSULTATION  

DR JASON MOYER LEE & Ors v COFELY WORKPLACE LTD 

UKEAT/0058/15/RN 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT)  

SITTING ALONE 
SUMMARY 
CENTRAL ARBITRATION COMMITTEE (CAC) 
The Information and Consultation of Employees Regulations 2004 
implement Council Directive 2002/14/EC which established a 
general framework for informing and consulting employees in the 
European Community in domestic law.  The Directive requires 
Member States to provide that requests made by a sufficient 
proportion of employees that their employer should negotiate an 
agreement with them about consulting them and providing 
information must be honoured.  It provided Member states with a 
choice, which provided for different numbers of employees to make 
a valid request, dependent upon whether they were employed in an 
“establishment” or an “undertaking”.  The UK opted for the latter.  
The appellant employees (who were assigned to work a contract for 
services at sites in the University of London which had been agreed 
by their employer, Cofely) challenged a decision by the Central 
Arbitration Committee that “undertaking” in this context meant a 
legal entity, and as such the employer of the employees concerned, 
and argued that they were a sufficient grouping to come within the 
definition in the Directive and hence the Regulations, and that the 
CAC panel had erred in its approach in requiring an undertaking to 
be such. 
It was held that both upon a proper construction of the Regulations 
the CAC was correct to decide as it did, but that in any event the 
Panel found the facts to be such that even on the appellants’ own 
case as to the meaning of “undertaking” the employees concerned 
in the present matter could not have succeeded. 

 

   

http://www.employmentappeals.gov.uk/Public/Upload/15_00058fhMSRN.doc
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CONTRACTS OF EMPLOYMENT 

BEAR SCOTLAND LTD and others (appellants) v. FULTON and 
others (respondents); HERTEL (UK) LTD (appellant) v. 
WOODS and others (respondents); AMEC GROUP LTD 
(appellant) v. LAW and others (respondents) Employment 
Appeal Tribunal, (EAT) 

UKEATS/0047/13/BI, UKEAT/0160/14/SM, UKEAT/0161/14/SM 

SUMMARY 
WORKING TIME REGULATIONS: HOLIDAY PAY    
DAMAGES FOR BREACH OF CONTRACT 
UNLAWFUL DEDUCTION FROM WAGES 
The EAT held that Article 7 of the Working Time Directive is to 
be interpreted such that payments for overtime which the 
employees in two appeals before it were required to work, 
though which their employer was not obliged to offer as a 
minimum, is part of normal remuneration and to be included 
as such in the calculation of pay for holiday leave taken under 
regulation 13 of the Working Time Regulations 1998.  Those 
Regulations could be interpreted so as to conform to that 
interpretation. 
An appeal by Bear Scotland was thus rejected, as were (on 
these issues) appeals by Hertel and Amec. 
A further appeal by Hertel and Amec against the ET’s findings 
that the Claimants could claim the consequent arrears of pay 
as being unlawful deductions from their pay under the ERA 
1996 (on the basis that on each occasion holidays were not 
paid in accordance with the true interpretation of Article 7 
and the WTR the deduction was one of a series of deductions) 
was allowed insofar as in any case a period of more than three 
months elapsed between such deductions.  Their appeal 
against a conclusion that contractual payments for PILON 
should include payment for 44 hours per week (including 6 
hours overtime) also succeeded, upon a construction of the 
relevant contractual provisions. 
A cross-appeal by the Claimants in Hertel and Amec 
succeeded against the ET’s decision that taxable remuneration 
for time spent travelling to work did not fall within “normal 
remuneration” for the purpose of calculating holiday pay.   

 

 

[2015] IRLR  
15  
Jan 2015 

  

http://www.employmentappeals.gov.uk/Public/Upload/14_016061fhMSSM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_016061fhMSSM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_016061fhMSSM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_016061fhMSSM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_016061fhMSSM.doc
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SUNRISE BROKERS LLP (respondent) v. RODGERS 
(appellant) 
[2014] EWCA Civ 1373 
Court of Appeal, (CA) 
LORD JUSTICE LONGMORE, LADY JUSTICE GLOSTER and LORD 
JUSTICE UNDERHILL 
An injunction  was upheld to restrain Mr Rodgers from 
working in competition with Sunrise during his six month 
reduced notice period, without having required Sunrise to give 
an undertaking to pay Mr Rodgers when Mr Rodgers refused 
to work during the notice period. The only principle in play is 
that an injunction should not be granted where the effect will 
be to compel the employee to continue to work for the 
employer. If the employer does not undertake to pay the 
employee, whether they work or not, it may fall foul of that 
principle; but whether that is the consequence will depend on 
the facts of the particular case. The issue of compulsion is 
often expressed, particularly in the older cases, as being 
whether the effect of the injunction would be to reduce the 
employee to “idleness and starvation” if they did not return to 
work. That phrase is more colourful than helpful. As regards 
“starvation”, a degree of financial hardship short of actual 
destitution may suffice to engage the principle. What is 
required is a realistic evaluation of whether the pressures 
operating on the employee in the particular case are in truth 
liable to compel them to return to work for the employer. The 
test is not simply whether the employee will suffer some 
degree of hardship by being held to the negative obligations in 
their contract and certainly not whether they will be 
prevented from earning their living during the period of the 
restraint.  
 
 

[2015] IRLR 57 
January 2015 

 IDS Brief 
1013, 
January 
page 3 

AB  v. CHIEF CONSTABLE OF X CONSTABULARY  
[2015] EWHC 13 (QB) 
Males J 

C was deployed as an undercover police officer,  during which he 
misused cocaine on more than one occasion and did not report that 
misuse to the police force. When that misconduct came to light, 
senior officers confronted him at a meeting. He was offered 
alternative employment within the police and later granted ill-health 
retirement. He brought proceedings against the defendant Chief 
Constable, seeking damages for injury and consequential financial 
loss which he said flowed from his having retired on the basis that 
the force had breached its duty of care in failing to provide him with 
appropriate support during his period undercover, causing his injury. 
It was common ground that the claimant suffered from a “chronic 
adjustment disorder”.  It was held by Males J that the claim for 
damages for psychiatric injury was barred by the principle of ex turpi 
causa.  Even though C had never been prosecuted for his use of 
cocaine, to have allowed him to bring a claim for psychiatric injury 
caused by (or, if relevant, inextricably linked with) such misconduct 

[2015] IRLR 
284 
April 

  

http://www.bailii.org/ew/cases/EWCA/Civ/2014/1373.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/1373.html
http://www.bailii.org/ew/cases/EWHC/QB/2015/13.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

10 

would have compromised the integrity of the legal system. It would 
have awarded him damages for the consequences of his own 
voluntary misuse of drugs. The claim would also fail as any breach of 
the police force's duty of care would have been causally irrelevant.  
On the facts, the chronic adjustment disorder had been caused by 
the fact that he had been confronted with his own misconduct and 
had needed to face the traumatic consequences of that. There was 
no evidence that the claimant had been suffering from any mental 
disorder before that confrontation had occurred. Further, on the 
facts, there had been no breach of the duty of care. The risk of 
psychiatric injury had been foreseen – the force had conducted a 
risk assessment. The measures identified by the force had been 
reasonable in the circumstances and properly applied. Moreover, 
the steps if any which an employer was obliged to take depended to 
some extent on the circumstances of the particular employee and  
the claimant had been an employee who appeared at all material 
times to have been at the very top of his game. 
 

BRAGANZA  v. BP SHIPPING LTD and another  
[2015] UKSC 17 
Supreme Court, (SC) 
Mr  Braganza was the chief engineer on BP's oil tanker the “British 
Unity”. Clause 7 of his employment contract provided that “... 
compensation for death ... shall not be payable if, in the opinion of 
[BP] ... the death ... resulted from ... [Mr Braganza]'s wilful act, 
default ...”. He disappeared over the side of the ship and was 
presumed dead. An inquiry team could not rule out the possibility 
that Mr Braganza had gone on deck for some work-related reason 
and that he had fallen into the sea by accident. However, it 
concluded that suicide was the most likely explanation for Mr 
Braganza's disappearance, based on six points which it set out as 
bullet points in its report.  The High Court upheld the contractual 
claim on the basis that the evidence had not been sufficiently cogent 
to warrant a finding of suicide on the balance of probabilities. It 
found that the investigation team, and therefore Mr Sullivan, had 
failed to take into account the real possibility that Mr Braganza had 
gone out on deck in order to check the weather to see whether it 
had been safe to carry out the planned work. The Court of Appeal 
reversed the decision which was reinstated by the Supreme Court. 
BP's decision that Mr Braganza had committed suicide had been 
unreasonable in the Wednesbury sense – Mrs Braganza's contractual 
claim for death benefits would succeed (Lord Neuberger and Lord 
Wilson dissenting). 
Contractual terms in which one party to the contract is given the 
power to exercise a discretion, or to form an opinion as to relevant 
facts, are extremely common. It is not for the courts to re-write the 
parties' bargain for them, still less to substitute themselves for the 
contractually agreed decision-maker. Nevertheless, the party who is 
charged with making decisions which affect the rights of both parties 
to the contract has a clear conflict of interest. That conflict is 
heightened where there is a significant imbalance of power between 
the contracting parties as there often will be in an employment 

[2015] IRLR  
487 June  

 [2015] 1 
W.L.R. 
1661  
 
 
 
[2015] 
I.C.R. 449 

IDS Brief 
1021, May 
2015, page 3 

http://www.bailii.org/uk/cases/UKSC/2015/17.html
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contract. The courts have therefore sought to ensure that such 
contractual powers are not abused. They have done so by implying a 
term as to the manner in which such powers may be exercised, a 
term which may vary according to the terms of the contract and the 
context in which the decision-making power is given.  
It is clear, however, that unless the court can imply a term that the 
outcome be objectively reasonable – for example, a reasonable price 
or a reasonable term – the court will only imply a term that the 
decision-making process be lawful and rational in the public law 
sense, that the decision is made rationally (as well as in good faith) 
and consistently with its contractual purpose.  

Sparks and ors v Department for Transport  

High Court (QBD).  

2015] EWHC 181 (QB) 

Globe J 

A  Government department was prevented from imposing a new 
absence  management policy on staff pursuant to a power that 
authorised contractual changes but stated that the contract  would 
not be changed detrimentally without consent. The changes were 
detrimental even if well motivated.  
The meaning that the clause as a whole would have conveyed to a 
reasonable person was that any proposals affecting a change in an 
employee's terms and conditions should first of all have been the 
subject of consultation through the Whitley Council system with a 
view to reaching agreement. In the absence of agreement, unilateral 
changes could then have been made, but only if they were not 
detrimental to the employee. Such a meaning could have been more 
clearly set out in the paragraph. However, the language of the 
paragraph as a whole was sufficiently clear, unambiguous and 
certain as to have been interpreted as amounting to the reservation 
by the employer of the right to impose unilateral changes to terms 
and conditions that were not detrimental to an employee. 

 

[2015] IRLR 
641, August  

 IDS Brief 
1017, 
March 
2015, page 
3 

MRS C J NORMAN v   NATIONAL AUDIT OFFICE 

HIS HONOUR JUDGE HAND QC 

MS P TATLOW 

MISS S M WILSON CBE 

UKEAT/0276/14/BA 

SUMMARY 
CONTRACT OF EMPLOYMENT – Implied 
 term/variation/construction of term 
The Employment Tribunal had erred in concluding that a term in the 
letters of appointment of the Claimants enabled the employer to 
vary the contract unilaterally; the term was unclear and probably 
ambiguous - Wandsworth London Borough Council v D’Silva [1998] 
IRLR 193 and Security and Facilities Division v Hayes [2001] IRLR 81 
considered and Bateman v Asda Stores Limited [2010] IRLR 370 
distinguished.  Alternatively, even if the term fell to be construed 
together with the HR manual and even if that provided for variation 
in specific circumstances, those circumstances had not been relied 

[2015] IRLR 
634, August 

 IDS Brief 
1017, 
March 
2015, page 
6 

http://www.bailii.org/ew/cases/EWHC/QB/2015/181.html
http://www.employmentappeals.gov.uk/Public/Upload/14_0276fhwwATBA.doc
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upon by the employer when purporting to make the variation and 
had not been advanced at the Employment Tribunal.  Appeal 
allowed and particulars substituted pursuant to section 12 of the 
Employment Rights Act 1996. 

 

MRS D HART v ST MARY’S SCHOOL (COLCHESTER) LTD 

HIS HONOUR JUDGE HAND QC 

(SITTING ALONE)  

UKEAT/0305/14/DM 

SUMMARY 
UNFAIR DISMISSAL - Constructive dismissal 
Employment Judge Amin had erred in law by construing the contract 
of employment as conferring a unilateral power of variation on the 
employer and a finding that the purported unilateral variation of it 
by the employer was a repudiatory breach of contract would be 
substituted; Wandsworth London Borough Council v D’Silva [1998] 
IRLR 193, Security and Facilities Division v Hayes [2001] IRLR 81 and 
Bateman v ASDA Stores Ltd [2010] IRLR 370 considered and applied. 
The second issue which Employment Judge Amin had to decide was 
whether the repudiatory breach had been accepted by the 
resignation and that was a question of causation.  If the repudiatory 
breach was part of the cause of the resignation, then that suffices 
because the law does not require or call for sole causation or 
predominant effect; Nottinghamshire County Council v Meikle 
[2004] IRLR 703, Ford v Abbycars (West Horndon) Ltd [2008] 
UKEAT/0472/07 and Wright v North Ayrshire Council [2014] IRLR 4.  
Employment Judge Amin failed to consider either of her alternatives 
(paragraph 39 - her analysis of the resignation letter and paragraph 
40 - the answer in cross examination as to her state of health) from 
the point of view as to whether purported variation was part of the 
cause of the resignation as it arguably was in either case.  This issue 
had to be remitted; Jafri v Lincoln College [2014] IRLR 544.   

 

  IDS Brief 
1017, 
March 
2015, page 
11 

MRS S SALMON v (1) CASTLEBECK CARE (TEESDALE) LIMITED 
(IN ADMINISTRATION)  (2) DANSHELL HEALTHCARE LIMITED 
AND OTHERS 

UKEAT/0304/14/DM 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 

(SITTING ALONE) 

SUMMARY 
TRANSFER OF UNDERTAKINGS 
UNFAIR DISMISSAL 
The Claimant was dismissed prior to the transfer of the undertaking 
in which she worked.  An appeal against that Decision was held by 
the Transferee.  The outcome of the appeal was that it was 
successful.  The Employment Tribunal held that the decision taken 
on the appeal hearing could not be effective as such unless and until 
there was (a) a decision to reinstate the employee, as well as to 
allow the appeal and (b) this had been communicated to the 

  Brief 1019, 
April 2015, 
page 14 

http://www.employmentappeals.gov.uk/Public/Upload/14_0305fhwwATDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0304fhwwATDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0304fhwwATDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0304fhwwATDM.doc
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employee, but that neither had occurred.  Held.  There was no need 
for an express decision as to reinstatement to be taken; now was 
communication relevant for the purposes of giving effect to the 
revival of a contract of employment following a successful appeal 
against an earlier dismissal. 
Observations made about the desirability of Notices of Appeal being 
more concise and better focussed. 
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STACK  v. AJAR-TEC LTD  
[2015] EWCA Civ 46 
Court of Appeal, (CA) 
LORD JUSTICE MOORE- BICK Vice-President of the Court of 
Appeal, Civil Division,  LORD JUSTICE PATTEN and LORD 
JUSTICE TOMLINSON 
A Tribunal found that Mr Stack had been an employee but the   EAT 
allowed the appeal, holding that the tribunal had erred in finding 
that there had been an express contract of employment, as there 
had been no consideration in circumstances where Mr Stack had 
never sought or received payment for his work. On appeal to the CA 
it was held that the EAT had erred in finding that Mr Stack had not 
had an employment contract as there had been no consideration, 
despite his never having been paid.  
The EAT had fallen into error in finding that there had been no 
contract of employment for lack of consideration. The contract had 
been found by the tribunal to have been formed prior to the 
incorporation of the company, and it was therefore unsurprising 
that the agreement, to which the company was not and could not at 
that stage have been party, had contained no promise by the 
company to pay Mr Stack for his work. The question was rather 
whether the agreement between the three promoters of the 
company had been supported by consideration. Manifestly it had 
been. Each of the three promoters had agreed to contribute 
different things to the venture – Mr Stack and Mr Keane their skills 
and money, Mr Martin his skills. Ample consideration was to be 
found in the mutuality of the promises. Furthermore, as the tribunal 
had pointed out, the nature of the agreement had been that Mr 
Stack had accepted an obligation to work for the company, 
Whilst a contract may be created expressly or by implication, so too 
the process of contract formation may be partly express and partly 
by implication. Thus in the present case it was not fatal to the 
existence of a concluded contract that the three promoters had 
failed expressly to agree to a term concerning remuneration. Even 
ignoring the fact that they had in fact, on the analysis of the tribunal, 
made an express binding contract in which such a term was to have 
been implied, it would have been open to the tribunal to conclude 
that a contract had been formed by a combination of that which was 
said expressly and that which was necessarily to be implied, in the 
light of the manner in which the three directors had dealt with one 
another, in order to give business reality to a transaction and to 
create enforceable obligations between parties who are dealing with 
one another in circumstances in which one would expect that 
business reality and those enforceable obligations to exist. 

[2015] IRLR 
474 June  

 IDS Brief 
1019, April 
page 5 

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2015/46.html&query=STACK+v.+AJAR-TEC+LTD+&method=all
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SMITH  v CARILLION (JM) LTD 
[2015] EWCA Civ 209 
Court of Appeal, (CA) 
LORD JUSTICE ELIAS,  LORD JUSTICE FULFORD and DAME 
JANET SMITH 

The Consulting Association compiled and maintained a database of 
workers in the construction industry who were perceived to cause 
problems for employers. About 40 companies accessed this 
database.  Its activities came to light as a result of a raid by the ICO. 
The Claimant had worked in the industry for some 20 years and 
been an active trade unionist. He brought claims against several 
companies alleging that by providing information on him to the 
Association they had subjected him to detrimental treatment for 
taking part in the activities of a trade union contrary to s.146 of the 
Trade Union and Labour Relations (Consolidation) Act 1992 and also 
for exercising the functions of a safety representative contrary to 
s.44 of the Employment Rights Act 1996. One of those companies 
was Carillion (JM) Ltd, the appellant, which had acquired Mowlem in 
2006, for whom the Claimant had worked for a period of time in 
1997/8. The main issue for the tribunal was whether there had been 
a contract in existence between Mr Smith and Mowlem as end user. 

The Court of Appeal held that the tribunal had not erred in refusing 
to find a contract between Mr Smith and the construction company 
to which he had been supplied through an employment agency; he 
was not an employee or worker of the construction company and his 
blacklisting claims against it would fail. Mr Smith had conceded that 
he had been what was described as an “agency worker” and had 
correctly conceded that there had been no express contract 
between Mowlem and himself and that, in accordance with the 
recognised authorities, he would have to show that a contract could 
be implied on the principle of necessity. His claim to have been an 
employee failed.  

[2015] IRLR 
467, June  

 IDS Brief 
1023, June 
2015 page 5. 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/209.html
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.4970334897370272&service=citation&langcountry=GB&backKey=20_T22263314732&linkInfo=F%23GB%23UK_ACTS%23num%251992_52a%25sect%25146%25section%25146%25&ersKey=23_T22263314729
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.6753988004349297&service=citation&langcountry=GB&backKey=20_T22263314732&linkInfo=F%23GB%23UK_ACTS%23num%251996_18a%25sect%2544%25section%2544%25&ersKey=23_T22263314729
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DISCIPLINARY INVESTIGATION AND PROCEEDINGS  

Coventry University v Mian 

Court of Appeal. 

LORD JUSTICE SULLIVAN 
LORD JUSTICE BEATSON 
and 
LADY JUSTICE SHARP 

 A University did  breach its duty of care to an employee when 
it commenced disciplinary proceedings against her. It had not 
been outside the range of reasonable decisions open to the 
university to instigate disciplinary proceedings, even  though 
the allegations were subsequently dismissed. 
i) Although at one point, the judge appeared to identify the 
correct test to apply to the decision to commence disciplinary 
proceedings against Dr Mian (i.e. whether the University had 
established that no reasonable employer would have taken 
that step) the judge did not then apply that test. It is not clear 
what test he did apply, but it appears to have been a hybrid of 
his own assessment as to the strength of the case against Dr 
Mian and a consideration of whether material eventually put 
before the independent assessor who decided the matter 
could have been obtained earlier; 
ii) The judge failed to give proper weight to the fact that the 
decision to instigate proceedings was made, not by the person 
who conducted the initial meeting with Dr Mian, but by Dr 
Merriman and Dr Merriman's decision was made after 
consultation with the appellant's Human Resources 
department. Dr Merriman described to the judge in evidence 
the factors underpinning her decision that disciplinary 
proceedings should commence. The judge made no finding 
undermining that evidence and made no finding that those 
reasons were improper or insufficient reasons for Dr 
Merriman's decision.  
iii) The judge also erroneously held as relevant to the issue of 
the reasonableness of the instigation of proceedings, the 
separate issue of Dr Mian's mental state at the time the 
decision was made.  
iv) The correct test to apply was whether in all the 
circumstances the decision to instigate disciplinary 
proceedings against Dr Mian was "unreasonable" in the sense 
of being one which no reasonable employer would take. If the 
judge had applied that test he would have found that Dr Mian 
had not established a breach.  
 

  IDS Brief 
2014 Feb 
2015 page 
11 

YAPP (respondent) v. FOREIGN AND COMMONWEALTH 
OFFICE (appellant) 
[2014] EWCA Civ 1512 
Court of Appeal, (CA) 
LORD JUSTICE PATTEN 

[2015] IRLR 
112 February 
2015  

  

http://www.bailii.org/ew/cases/EWCA/Civ/2014/1275.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/1512.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/1512.html
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LORD JUSTICE DAVIS 
and 
LORD JUSTICE UNDERHILL 
The Claimant’s contract was a High Commissioner whose 
contract  provided that the FCO could withdraw him from his 
post “for operational reasons” and that he was “entitled to 
fair treatment”. Allegations of harassment were made and the 
Claimant was withdrawn from his post without any chance to 
rebut them. The same person carried out the investigation 
and decided the disciplinary hearing. The Court of Appeal 
upheld the finding of breach of contract in relation to the 
withdrawal of the Claimant from his post but held that there 
had been nothing wrong in the same person investigating and 
deciding. The Claimant has become depressed and claimed 
psychiatric injury. The CA  held that Cranston J  was wrong to 
find that it was reasonably foreseeable that the FCO's conduct 
in withdrawing the claimant from his post without having had 
the opportunity to state his case might lead him to develop 
psychiatric illness.  It will be exceptional that an apparently 
robust employee, with no history of any psychiatric ill health, 
will develop a depressive illness as a result of a very serious 
setback at work. In this case, there was nothing in the 
circumstances sufficiently egregious to render it foreseeable 
that the claimant's withdrawal from his post would cause him 
a psychiatric injury. 
 

Sarker v Worcestershire Acute Hospitals NHS Trust  
[2015] EWHC 165 (QB) 

   

http://www.bailii.org/ew/cases/EWHC/QB/2015/165.html
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DISCRIMINATION: AGE     

VITAL PÉREZ v. AYUNTAMIENTO DE OVIEDO 
Case C-416/13 
European Court of Justice, (ECJ) 
Articles 2(2), 4(1) and 6(1)(c) of Council Directive 
2000/78/EC of 27 November 2000 establishing a general 
framework for equal treatment in employment and 
occupation must be interpreted as precluding national 
legislation, such as that at issue in the main proceedings, 
which sets the maximum age for recruitment of local police 
officers at 30 years. 

[2015] IRLR 
158 February 
2015 

 IDS Brief 
1014 
February 
2015 page 
13 

GAMES v. UNIVERSITY OF KENT 

UKEAT/0524/13/DA 

HIS HONOUR JUDGE DAVID RICHARDSON 

MR B BEYNON 

MR M WORTHINGTON 
SUMMARY 
AGE DISCRIMINATION 
The Employment Tribunal erred in law in its approach to the 
question of “particular disadvantage” for the purposes of 
section 19(2)(b) of the Equality Act 2010 and did not give 
Meek compliant reasons for its conclusion on the question 
whether the PCP which the Respondent applied was a 
proportionate means of achieving a legitimate aim for the 
purposes of section 19(2)(d).  Chief Constable of West 
Yorkshire Police v Homer [2012] ICR 704 applied. The 
Claimant did not have a PhD which was a requirement for 
the job.  The Claimant placed before the Employment 
Tribunal evidence which cast some doubt on the 
proposition that it was necessary to stipulate the holding of 
a PhD as an essential requirement (without any room for an 
alternative) for a lectureship, even in a department which 
sought to undertake research.  The Employment Tribunal 
made no findings about this evidence.  In effect it stated a 
conclusion with no reasoning.  To our mind its reasons were 
not Meek compliant. 

[2015] IRLR 
202 March  

  

SCHMITZER v. BUNDESMINISTERIN FÜR INNERES 

Case C-530/13 
European Court of Justice, (ECJ) 
C was a civil servant at the Bundesministerium für Inneres (“BfI”). 
Austrian law provided for salary advancement for his post every two 
years as a general rule. The initial reference date for the purposes of 
the increments excluded periods that the person had completed 
before reaching the age of 18. Following the decision in Hütter, 
Austria amended the law with a view to ending age-based 
discrimination. The new law provided that those subject to the 
earlier law, on request, could have their reference date recalculated 
according to a new formula, which amongst other matters allowed 
periods of training and service completed before the age of 18 to be 
taken into account. However, the amendments provided also that 

[2015] IRLR 
331 April  

  

http://www.bailii.org/eu/cases/EUECJ/2014/C41613.html
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.0973721893487054&service=citation&langcountry=GB&backKey=20_T21376427127&linkInfo=F%23GB%23EU_DIR%23num%2532000L0078%25&ersKey=23_T21376427124
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.0973721893487054&service=citation&langcountry=GB&backKey=20_T21376427127&linkInfo=F%23GB%23EU_DIR%23num%2532000L0078%25&ersKey=23_T21376427124
http://www.employmentappeals.gov.uk/Public/Upload/13_0524rjfhJBDA.doc
http://www.bailii.org/eu/cases/EUECJ/2014/C53013.html
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for requestors the first incremental step for salary purposes would 
increase from two to five years. In 2013, Mr Schmitzer requested a 
review of his reference date in order that account be taken of 
training and service that he had completed before the age of 18. The 
BfI set the new reference date but, due to the longer first 
incremental step, his salary did not improve. He then requested that 
the BfI revert to the older method of calculation, but the BfI refused 
to do so. Mr Schmitzer brought domestic proceedings challenging 
that decision and an Austrian court referred questions to the Court 
of Justice of the European Union (“CJEU”). 
The CJEU (Grand Chamber) (Judges V Skouris – President, K Lenaerts 
– Vice-President, A Tizzano, L Bay Larsen, T von Danwitz, C Vajda, S 
Rodin and K Jürimäe – Presidents of Chambers, A Rosas, E Juhász, A 
Borg Barthet, J Malenovsky, A Arabadjiev – Rapporteur, M Safjan 
and F Biltgen) on 11 November 2014 ruled: 

“1. Article 2(1) and (2)(a) and Article 6(1) of Council 
Directive 2000/78/EC ... must be interpreted as 
precluding national legislation which, with a view to 
ending age-based discrimination, takes into account 
periods of training and service prior to the age of 18 
but which, at the same time, introduces – only for 
civil servants who suffered that discrimination – a 
three-year extension of the period required in order 
to progress from the first to the second incremental 
step in each job category and each salary group. 
2. Articles 9 and 16 of Directive 2000/78 must be 
interpreted as meaning that a civil servant who has 
suffered age-based discrimination – resulting from 
the method by which the reference date taken into 
account for the calculation of his advancement was 
fixed – must be able to rely on Article 2 of that 
Directive in order to challenge the discriminatory 
effects of the extension of the period for 
advancement, even though, at his request, that 
reference date has been revised.” 

The CJEU held that the amendments to the Austrian salary law had 
failed to end the age-based discrimination.  
The national legislation involved a difference in treatment based on 
age within the meaning of Article 2(1) of the Equal Treatment 
Framework Directive 2000/78.  The amended law had introduced a 
provision which continued to treat civil servants disadvantaged by 
the previous system and those favoured by that system differently 
with regard to their remuneration status and corresponding salary. 
The new legislation not only neutralised the advantage resulting 
from the inclusion of periods of training and service completed 
before the age of 18, but also placed at a disadvantage only the civil 
servants disadvantaged by the previous system in so far as the 
extension to the periods for advancement was likely to apply to 
them alone. Consequently, with regard to those civil servants, the 
adverse effects of the system existing prior to the amending law had 
not ceased entirely. To the extent to which the three-year extension 
to the period required for advancement from the first to the second 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.7101792641820499&service=citation&langcountry=GB&backKey=20_T22091240001&linkInfo=F%23GB%23EU_DIR%23sect%2532000L0078+AND+Art+6%25section%2532000L0078+AND+Art+6%25&ersKey=23_T22091230296
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.07194100832503725&service=citation&langcountry=GB&backKey=20_T22091240001&linkInfo=F%23GB%23EU_DIR%23sect%2532000L0078+AND+Art+9%25section%2532000L0078+AND+Art+9%25&ersKey=23_T22091230296
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.710473106645144&service=citation&langcountry=GB&backKey=20_T22091240001&linkInfo=F%23GB%23EU_DIR%23sect%2532000L0078+AND+Art+16%25section%2532000L0078+AND+Art+16%25&ersKey=23_T22091230296
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.2603381114793727&service=citation&langcountry=GB&backKey=20_T22091240001&linkInfo=F%23GB%23EU_DIR%23num%2532000L0078%25&ersKey=23_T22091230296


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

20 

incremental step applied only to civil servants who completed 
periods before reaching the age of 18, the national legislation 
involved a difference in treatment which was directly based on age 
within the meaning of Article 2(2)(a). 
 

THE SASH WINDOW WORKSHOP LTD and another  v. KING 
UKEAT/0057/14/MC & UKEAT/0058/14/MC  

THE HONOURABLE MRS JUSTICE SIMLER DBE  

(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Sick pay and holiday pay 
AGE DISCRIMINATION 

C claimed holiday over a 14 year period before his retirement. C 
inter alia claimed  holiday to which he had been entitled under the 
WTR but had not actually taken. He claimed in respect of 24.15 
weeks between 1999 and 2012, although nothing was claimed in 
relation to the 2003/2004–2006/2007 leave years. He said that he 
would have taken more holiday than he had if he had been aware of 
his entitlement to holiday pay. The Tribunal stated that there was 
“no difference in principle between being unable to take paid leave 
through sickness and being refused paid leave as would have been 
the position in this case had Mr King  asked for it the  company 
wrongly thinking that he  was not entitled to it”. On that basis it 
allowed the claim for Holiday Pay 3. The company appealed that 
Holiday Pay finding. 

1.  The Tribunal erred in law by assuming, without making any 
necessary findings, that the Claimant was unable to take paid leave 
because it would have been refused by the Respondent if he had 
asked for it.  The conclusion that he was on that footing entitled to 
claim pay for holiday not taken over a 14 year period as a series of 
deductions from wages could not stand and would be remitted. 
2. The tribunal found also that the claimant's dismissal had 
been an act of unlawful age discrimination. It made an award for 
injury to feelings of £3,000 (in the bottom Vento band) on the basis 
that Mr King had known that his services could have been 
terminated at any time (and in this sense had been a self-employed 
person) The Tribunal erred in assessing the proper award for injury 
to feelings for an unlawfully age discriminatory dismissal by: 

(a) erroneously discounting such award on the basis 
that the Claimant could have been lawfully dismissed at 
any time; and 
(b) failing to apply the 10% increase identified by 
Simmons v Castle 

 

[2015] IRLR 
348 May  

 IDS Brief 
1015, 
February  
2015 page 9   

http://www.employmentappeals.gov.uk/Public/Upload/14_00570058rjfhATMC.doc
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CLFIS (UK) LTD  v. REYNOLDS  
[2015] EWCA Civ 439 
Court of Appeal 
LORD JUSTICE LONGMORE 
LORD JUSTICE JACKSON 
and 
LORD JUSTICE UNDERHILL 
Dr Mary Reynolds OBE worked as chief medical officer under a 
consultancy agreement with CLFIS (UK) Ltd. There were concerns 
about her style of working; for example she would not use email. A 
presentation was made to the UK’s most senior executive, Mr 
Gilmour,  as a result of which he considered her employment should 
be terminated. The consultancy agreement was terminated in 
December 2010, when she was 73 years old. She brought a claim for 
age discrimination under the 2006 Regulations. The tribunal focused 
entirely on the motivation of Mr Gilmour as the responsible 
decision-maker and not those in the chain who had made the 
comments. It rejected the possibility that he had made a 
stereotypical assumption that, as an older person, Dr Reynolds 
would have been unable to change her working methods. It 
concluded that the reason that Canada Life had terminated the 
agreement had not in any sense been related to her age. The EAT 
allowed an appeal but this was reversed by the CA. 
The CA held that the reason why the tribunal's focus had been 
exclusively on Mr Gilmour was that that had been the only case 
advanced by Dr Reynolds. The tribunal could not have been said to 
have erred in failing to address a case that had never been 
advanced. Accordingly, the tribunal had made no error in 
considering only the motivation of Mr Gilmour and the EAT had 
been wrong to allow Dr Reynolds' appeal on that basis. 
Where it is alleged that a person has acted on tainted information 
the correct approach is to treat the conduct of the person supplying 
the information as a separate act from that of the person who acts 
on it. Tainted information” cases – where an act which is 
detrimental to a claimant is done by an employee who is innocent of 
any discriminatory motivation, but who has been influenced by 
information supplied, or views expressed, by another employee 
whose motivation is, or is said to have been, discriminatory – may 
arise in a variety of different ways. One example is a case where a 
manager has decided to dismiss an employee on the basis of an 
adverse report about her from another employee who is motivated 
by her age. The employer will be referred to as E, the claimant as C, 
the decision-maker as X and the informant as Y. It would plainly be 
unjust if in such a situation C had no remedy against E. However, 
different legal approaches might be capable of providing a remedy. 
Y's discriminatory motivation could be treated as the ground, or part 
of the ground, for C's dismissal, albeit that the actual decision-maker 
was X. That “composite approach” involves bringing together X's act 
with Y's motivation. Alternatively, the “separate acts approach” 
would treat Y's report as a discrete discriminatory act, for which E 
was liable (provided it was done in the course of Y's employment, 
and subject to the “reasonable steps” defence) by virtue of reg. 25, 

[2015] IRLR 
652, July  

 IDS Brief 
1023, June 
2015 page 
14. 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/439.html
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with C being able to recover for the losses caused by her dismissal as 
a consequence of that act rather than because the dismissal itself 
was unlawful. 

Evbenata v South West London and St George's Mental 
Health NHS Trust 

UKEAT/0167/14/DM 

THE HONOURABLE MRS JUSTICE SIMLER 

(SITTING ALONE)  
SUMMARY 
UNFAIR DISMISSAL - Retirement 
The Tribunal addressed the fairness of a “retirement” dismissal 
under ordinary unfair dismissal principles pursuant to section 98 
Employment Rights Act 1996 (ERA) and failed to consider whether 
or not there was compliance with the continuing notification duty in 
paragraph 4 of Schedule 6 of the Employment Equality (Age) 
Regulations 2006 (now repealed), and if so, whether the dismissal 
was automatically unfair under section 98ZG(2)(a) ERA 1996.  This 
was a material error of law.  The Employment Appeal Tribunal held 
that the notification duty under paragraph 4 carried with it the same 
strict duty to refer expressly to paragraph 5 of Schedule 6, as the 
Court of Appeal has held is imposed by paragraph 2: see R & R Plant 
(Peterborough) Ltd v Bailey [2012] EWCA Civ 410 (CA).  Accordingly, 
there was a failure to notify under paragraph 4 Schedule 6 and the 
dismissal was automatically unfair.  The parties agreed that the 
Employment Appeal Tribunal should substitute this finding with a 
basic award only in light of the Tribunal’s remaining findings.   

 

 [2015] 
I.C.R. 483 

 

MRS J BRAITHWAITE AND 11 OTHERS v HCL INSURANCE BPO 
SERVICES LIMITED 

THE HONOURABLE MR JUSTICE LEWIS  

MS V BRANNEY 

MR G LEWIS  
UKEAT/0152/14/DM 
Summary  
AGE DISCRIMINATION 

This is an appeal against a decision of the tribunal dismissing a claim 
for indirect age discrimination. Over time, a number of employees 
from different companies had had their employment transferred to 
the Respondent employer. As a result, its employees had different 
terms and conditions in relation to matters such as working hours, 
annual leave, entitlement to private health care, carers’ leave, and 
potentially, entitlement to redundancy. The Respondent was facing 
continuing losses and sought to address those losses by requiring 
employees to agree new terms and conditions or be dismissed. That 
requirement put older employees at a particular disadvantage as 
employees within the 38 to 64 year age range were more likely to 
lose their existing contractual rights The tribunal found that the 
requirement to enter a new contract was a provision, criterion or 
practice (“PCP”) but also held, however, that the PCP was objectively 

  IDS Brief 
1019, April 
2015, page 
3. 

http://www.employmentappeals.gov.uk/Public/Upload/14_0167fhwwATDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0167fhwwATDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_01520153rjfhBYDM.doc
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justified and dismissed the claim.  

The Respondent cross-appealed the finding that a change of terms 
and conditions could amount to a PCP. The Appellants appealed 
against the finding that the PCP was objectively justified.  The 
Employment Appeal Tribunal held that the employment tribunal was 
entitled to find that the requirement that, in order to remain 
employed, the Appellants had to agree to a new contract with new 
terms and conditions or be dismissed was a PCP. The tribunal was 
entitled to find that the PCP was objectively justified. The 
Respondent had a legitimate aim, namely reducing staff costs to 
ensure its future viability and to have in place a market competitive, 
non-discriminatory set of terms and conditions. In considering the 
issue of objective justification, the tribunal had properly understood 
the task that it had to carry out and had carried out the task 
properly. It did consider the effect of the changes upon the affected 
employees and balanced the needs of the Respondent against those 
changes. It did have regard to the alternatives proposed by the 
Appellants. It was entitled to conclude that those alternatives would 
not achieve the Respondent’s legitimate aim and the PCP was 
objectively justified as there were no practicable alternative to the 
changes proposed by the Respondent and its changes were 
proportionate. Further, the tribunal had not made a perverse finding 
of fact nor had it misunderstood that it was for the Respondent to 
show that the PCP was objectively justified. 

 

CHIEF CONSTABLE OF WEST MIDLANDS POLICE AND OTHERS  v 
MS DEBORAH HARROD AND OTHERS 

UKEAT/0189/14/DA 

THE HONOURABLE MR JUSTICE LANGSTAFF  

SITTING ALONE 
SUMMARY 
AGE DISCRIMINATION  
Five Police Forces needed to make manpower savings to ensure 
continuing efficiency whilst suffering budget cuts.  By law (A19) no 
officer could be retired in order to secure efficiency unless he had an 
entitlement to a pension worth 2/3 of average pensionable pay, 
which an officer was entitled to start receiving, without actuarial 
reduction, after 30 years service.  The Forces retired those officers 
who had such an entitlement.  The officers complained they had 
thereby been indirectly discriminated against on the ground of age, 
and an ET upheld their claims.  On appeal, it was held that although 
(contrary to the contention of the Forces) what was in issue was the 
practice of the Forces in adopting A19, the ET failed to have regard 
to the fact that the discriminatory element was entirely Parliament’s 
choice, failed to consider whether the means adopted was 
appropriate and reasonably necessary to the scheme actually 
adopted by the Forces and thereby fell into the error of law exposed 
in the cases of Benson and Blackburn, wrongly took into account 
and criticised the process by which the Forces had adopted their 
schemes rather than asking whether to do so was justified 
objectively, applied too high a standard of scrutiny anyway, and 

[2015] IRLR 
790 
October 
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suggested as alternative means of achieving the aim of the Forces 
matters which could not provide that certainty of saving which the 
evidence had established was essential.  Since there was no way in 
which the Forces could have achieved their aims other than by use 
of A19 it was reasonably necessary to do so, and this was 
appropriate: the Tribunal decision was reversed, and the claims all 
dismissed. 

 

ESSOP and others (respondents) v. HOME OFFICE (UK 
BORDER AGENCY) (appellant) 
[2015] EWCA Civ 609 
Court of Appeal, (CA) 

Sir Terence Etherton – Chancellor of the High Court, Lord 
Justice Lewison and Sir Colin Rimer 
The claimants all failed the CSA and were black and minority ethnic 
(“BME”) and/or aged 35 or older. They brought claims against the 
employer, submitting that the requirement to pass the CSA was a 
“provision, criterion or practice” (“PCP”) for the purposes of s.19 of 
the Equality Act 2010 that disadvantaged them and resulted in 
indirect race and/or age discrimination. They sought to rely on a 
statistical report which concluded that BME and older candidates 
had a proportionately lower CSA pass rate than white and younger 
candidates. A Tribunal held  it was necessary for each of the 
claimants to prove the reason for his/her failing of the CSA test but 
an appeal was allowed by the EAT. The Court of Appeal held that 
employment tribunal had been correct to hold that, for their indirect 
discrimination claims to succeed, each claimant needed to prove 
that they has suffered the same disadvantage as the group in order 
to surmount the s.19(2)(c) hurdle. 

It is necessary in indirect discrimination claims for the claimant to 
show why the PCP has disadvantaged the group and the individual 
claimant. The legislation shows that in a direct discrimination claim 
the claimant must prove that the respondent's discriminatory 
treatment of him was because of, or on the grounds of, his 
protected characteristic. He must therefore, if he is to succeed, 
show that to be the answer to “the reason why” question that arises 
in such claims. In indirect discrimination claims, there is also a 
necessary “reason why” question but it is of a different nature. It 
does not go to the employer's motive or intention, whether 
conscious or unconscious. Rather, it is as to why the PCP 
disadvantages the group sharing the protected characteristic. Thus, 
the woman employee asserting that a full-time work PCP 
disadvantages women employees as a group must assert and prove 
why that is so (perhaps because of child care responsibilities) and 
that the same disadvantage applies to her, namely that she too is 
disadvantaged by her childcare responsibilities. 

[2015] IRLR  
724, 
September  

[2015] ICR 
1063 
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DISCRIMINATION: DISABILITY  

GENERAL DYNAMICS INFORMATION TECHNOLOGY LTD 
(appellant) v. CARRANZA (respondent) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0107/14/KN 
HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
DISABILITY DISCRIMINATION - Reasonable adjustments 
UNFAIR DISMISSAL - Reasonableness of dismissal 
The Employment Tribunal, by a majority, found that the 
Respondent was in breach of a duty to make reasonable 
adjustments for the Claimant because it would have been a 
reasonable adjustment to disregard a final written warning.  
Held.  (1)  The majority had been entitled to find that the 
PCP applied was a requirement of consistent attendance, 
and that the Claimant was placed at a substantial 
disadvantage compared to non-disabled persons by virtue of 
that requirement.  Royal Bank of Scotland v Ashton [2011] 
ICR 632 and Griffiths v Secretary of State for Work and 
Pensions (UKEAT/0372/13) considered.  (2)  However the 
majority erred in that it did not identify any “step” for the 
purposes of section 20(3), concentrating instead on the 
Respondent’s process of reasoning, and in any event the 
majority set out no sustainable basis for saying that 
disregarding the final written warning was a step which it 
was reasonable for the Respondent to have to take.    
The Employment Tribunal unanimously held that the 
Claimant’s dismissal had been procedurally unfair because it 
did not review the final written warning.  Held: the 
Employment Tribunal erred in law.  The guidance in Davies v 
Sandwell MBC [2013] IRLR 374 shows that an employer is 
not required to re-open a final written warning save in 
limited circumstances.  If the Employment Tribunal had truly 
applied the standard of the reasonable employer, it was not 
open to it to find, in the circumstances of this case, that the 
Respondent was required in any way to discount or re-open, 
wholly or in part, the final written warning. 

[2015] IRLR 
43 January 
2015 

[2015] 
I.C.R. 169  

 

FAG OG ARBEJDE, acting on behalf of Karsten Kaltoft v. 
KOMMUNERNES LANDSFORENING, acting on behalf of the 
Municipality of Billund 
Case C-354/13 
European Court of Justice, (ECJ) 
1.      EU law must be interpreted as not laying down a 
general principle of non-discrimination on grounds of 
obesity as such as regards employment and occupation. 
2.      Council Directive 2000/78/EC of 27 November 2000 
establishing a general framework for equal treatment in 
employment and occupation must be interpreted as 
meaning that the obesity of a worker constitutes a 
‘disability’ within the meaning of that directive where it 
entails a limitation resulting in particular from long-term 

[2015] 
IRLR 
146 
Feb 
2015  

[2015] 2 
C.M.L.R. 19 
  
 
[2015] 
I.C.R. 322 

IDS Brief 
1013 Jan 
page 11 
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physical, mental or psychological impairments which in 
interaction with various barriers may hinder the full and 
effective participation of the person concerned in 
professional life on an equal basis with other workers. It is 
for the national court to determine whether, in the main 
proceedings, those conditions are met. 

CHAWLA   v. HEWLETT PACKARD LTD 
UKEAT/0280/13/BA 
UKEAT/0427/13/BA 
THE HONOURABLE MRS JUSTICE SLADE DBE 
MS V BRANNEY 
MR D G SMITH 
SUMMARY 
DISABILITY DISCRIMINATION - Reasonable adjustments 
HARASSMENT - Purpose 
DIABILITY DISCRIMINATION - Compensation 
The Claimant was disabled.  The Respondent had a provision 
criterion or practice of shutting down access to email and internet 
for employees on long-term sickness absence.  The Employment 
Tribunal held that this substantially disadvantaged the Claimant in 
that he was not informed about important developments to his 
terms and conditions of employment and his benefits.  They held 
that the Respondent had failed to make reasonable adjustments in 
order to communicate with the Claimant.  The Employment 
Tribunal erred in failing to give reasons for making no award for 
injury to feelings for failing to make reasonable adjustments which 
would have enabled the Claimant to apply to join a Share Purchase 
Plan.  Further, the Employment Tribunal erred in not including in 
the calculation of the personal injury award in respect of stress 
caused by the failure to make the reasonable adjustment of 
communicating information about the exercise of share options in 
good time, the period spent in hospital for stress.  The 
Employment Appeal Tribunal increased the award FROM £5000 TO 
£8000.   
Consideration of whether the Employment Tribunal erred in 
referring to the Respondent’s motive when determining a 
harassment claim.  Richmond Pharmacology Ltd v Dhaliwal [2009] 
IRLR 336 applied.  Observations on the 10% uplift in Simmons v 
Castle [2013] 1 WLR 1239 not applying to claims for injury to 
feelings in Employment Tribunals.   
 

[2015] 
IRLR 
356 
May  

 IDS Brief 
1017, April  
2015 page 
14 

METROLINE TRAVEL LTD  v. STOUTE (debarred)  

UKEAT/0302/14/JOJ 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE)  
SUMMARY 
DISABILITY DISCRIMINATION 
The Claimant was a bus driver who suffered from Type 2 diabetes 
which he controlled largely by avoiding sugary drinks. 
The Employment Tribunal held that he was disabled within the 
meaning of the Equality Act 2010. 
The Employment Appeal Tribunal allowed the appeal on the basis 

[2015] IRLR 
465 June  

 IDS Brief 
1023, June 
2015 page 
17 
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that the Employment Tribunal had misapprehended the concept of 
disability under the Act; the statutory guidance made clear that a 
condition controlled by a minor alteration of a diet was not a long 
term condition restricting the ability of the Claimant to carry out 
ordinary day-to-day tasks. 

MISS ANGELA DORAN v DEPARTMENT FOR WORK AND 
PENSIONS 

UKEATS/0017/14/SM 

THE HONOURABLE LADY STACEY 

(SITTING ALONE) 

SUMMARY 

Disability discrimination.  Duty to make reasonable adjustments.  
Held that no duty to make reasonable adjustments arose when the 
claimant was certified as unfit for any work and had given no 
indication of when she might be able to return to work 
 

  IDS Brief 
1015, 
February 
2015 page 
5 

Hainsworth v Ministry of Defence (Equality and Human 
Rights Commission intervening),  

[2014] EWCA Civ 763 

Court of Appeal.  

LORD JUSTICE LAWS,  LORD JUSTICE TOMLINSON, LORD 
JUSTICE BRIGGS  

An  employer had no duty to make a reasonable adjustment in 
respect of the working arrangements of a non-disabled employee 
so that she could better provide for the needs of her disabled 
daughter. Article 5 of Council Directive 2000/78/EC " . . . 
establishing a general framework for equal treatment in 
employment and occupation"  provides:  "In order to guarantee 
compliance with the principle of equal treatment in relation to 
persons with disabilities, reasonable accommodation shall be 
provided. This means that employers shall take appropriate 
measures, where needed in a particular case, to enable a person 
with a disability to have access to, participate in or advance in 
employment, or to undergo training unless such measures would 
impose a disproportionate burden on the employer." 

Article 5 is limited so as to require measures only for the assistance 
of disabled employees or prospective employees of the employer 
in question 

[2014] IRLR 
728 

 IDS Brief 
1015, 
February 
2015, page 
14 

LAND REGISTRY v MS E HOUGHTON AND OTHERS 

HIS HONOUR JUDGE PETER CLARK 

(SITTING ALONE)  

UKEAT/0149/14/BA 
SUMMARY 
DISABILITY DISCRIMINATION 
Disability related discrimination 
Justification 
Disability related discrimination.  Equality Act 2010 section 15.  
Non-payment of bonus due to the Claimants having received a 

  IDS Brief 
1017, 
March 
2015, page 
17 

http://www.employmentappeals.gov.uk/Public/Upload/EATS001714SMFINAL.doc
http://www.employmentappeals.gov.uk/Public/Upload/EATS001714SMFINAL.doc
http://www.bailii.org/ew/cases/EWCA/Civ/2014/763.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/763.html
http://www.employmentappeals.gov.uk/Public/Upload/14_0149rjfhATBA.doc


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

28 

warning for disability related sick absence. 
Prima facie discrimination causatively made out.  The Employment 
Tribunal were entitled to reject the Respondent’s justification 
defence. 

The reason why the Respondent failed to establish the justification 
defence was first, because, having decided to issue a warning for 
sick absence the manager had no discretion to decide that the 
employee would not be excluded from receiving the bonus, unlike 
the position with a warning for conduct (paragraph 29).  No 
explanation for that anomaly was forthcoming.  Secondly and it 
followed from that lack of discretion at any stage, no account could 
be taken of any improvement in performance post-warning 
(paragraph 28) and in circumstances where the legitimate aim of 
the bonus scheme was to reward good performance and 
attendance.  

MR L JOHNSON v MANPOWER DIRECT (UK) LTD 

UKEAT/0351/14/DXA  

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE)  

SUMMARY 
DISABILITY DISCRIMINATION 
DISABILITY DISCRIMINATION - Reasonable adjustments 

It was not appropriate for the Employment Tribunal to take a point 
as to what the Respondent could have done to persuade a client to 
change its job requirements so as to accommodate a disabled 
worker seconded to the client’s premises when it had not been 
raised by the parties. 

  IDS Brief 
1021. May 
2015, page 
8 

MS E DONELIEN v LIBERATA UK LTD 

UKEAT/0297/14/JOJ 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 

MR D BLEIMAN 

MR P GAMMON MBE 

SUMMARY 
DISABILITY DISCRIMINATION - Reasonable adjustments 
PRACTICE AND PROCEDURE - Perversity 
A decision by an Employment Tribunal that an employer had not 
known at the relevant time that an employer was disabled, and 
thus was under no duty to make adjustments at that time, was 
challenged on the grounds that the employer had failed to follow 
the approach set out in Gallop, and in any event had made 
insufficient enquiry for it to be able to satisfy the tribunal that it 
had no constructive knowledge of the Claimant’s disability.  
Held: The decision of the Employment Tribunal was one of fact, 
and judgment.  It could not be shown that it took an approach to 
the facts which was erroneous in law: in particular, it did not 
misdirect itself as the Tribunal whose decision was considered in 
Gallop had done.  Nor was its decision perverse. 

 

  IDS Brief 
1021. May 
2015, page 
10  

SECRETARY OF STATE FOR JUSTICE v MS S A PROSPERE    

http://www.employmentappeals.gov.uk/Public/Upload/14_0351fhwwATDXA.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0297fhwwATJOJ.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0412fhwwATDA.doc


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

29 

UKEAT/0412/14/DA 

THE HONOURABLE MRS JUSTICE SLADE 

MS G MILLS CBE 

MR J R RIVERS CBE 
SUMMARY 
DISABILITY DISCRIMINATION 
Reasonable adjustments 
Section 15 
The Employment Tribunal erred in failing to decide the disability 
discrimination and reasonable adjustments claims on the basis of 
the Provision, Criterion or Practice which it identified in the list of 
issues.  Further, the Employment Tribunal erred in failing to make 
the necessary findings of fact or set out its reasoning in deciding 
that the Respondent’s policies were not a proportionate means of 
achieving the aim, which they held to be legitimate, of managing 
absence and dealing with attendance consistently under one 
policy.  The Employment Tribunal erred in the same way in 
deciding that the Respondent did not make a reasonable 
adjustment to its policy on managing attendance.  Hardy & 
Hansons plc v Lax [2005] ICR 1565 applied.  See also Akerman-
Livingstone v Aster Communities Ltd [2015] 2 WLR 721 paragraph 
28. 
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DISCRIMINATION: RACE    

ANTHONY GREENLAND v SECRETARY OF STATE FOR JUSTICE 

UKEAT/0323/14/DA 

THE HONOURABLE MR JUSTICE LEWIS  

MR T STANWORTH 

MRS  L S TINSLEY 
SUMMARY 
RACE DISCRIMINATION - Indirect 
Appeal against a decision of the employment tribunal 
dismissing a claim for indirect discrimination. The case 
concerned the remuneration paid to different categories of 
members of the Parole Board. For a period between 
November 2009 and 1 April 2014, the Secretary of State 
determined that retired judges serving as members of the 
Parole Board and who chaired oral hearings were to be paid 
a higher fee than non-judicial members who chaired certain 
oral hearings. All the retired judges were white. The 
Appellant, who was a non-judicial member of the Parole 
Board, was black. He contended that the fixing of a higher 
fee for the retired judges constituted indirect discrimination 
as it amounted to a practice which put persons who shared 
his protected characteristic (race) at a particular 
disadvantage as compared with persons who did not share 
that characteristic. The employment tribunal found that the 
practice did not fall within section 19 of the Equality Act 
2010 as the Appellant was the only black non-judicial 
member appointed to chair oral hearings and the Appellant 
had not demonstrated that there was any other person 
sharing the Appellant’s protected characteristic whom the 
practice put, or would put, at a particular disadvantage. 
Further, the tribunal decided that there were material 
differences between the circumstances of the cases of 
retired judges and non-judicial members. Furthermore, the 
tribunal considered that, in any event, the practice of paying 
an increased fee to retired judges serving as members of the 
Parole Board was objectively justified in the particular 
circumstances of the case. 
On the first issue, the determination by the Secretary of 
State to pay a different, and lower, fee to retired judges 
serving as members of the Parole Board put, or would put, a 
non-judicial member sharing the protected characteristic of 
the Appellant at a particular disadvantage when compared 
with persons not sharing that characteristic. The question 
was whether there was a non-judicial member of the Parole 
Board (not whether there was a non-judicial member 
appointed to chair) who shared the Appellant’s protected 
characteristic at the material time. The Tribunal did not 
address that issue. In any event, however, the tribunal were 
entitled to find on the facts that there were material 
differences between the circumstances of the retired judges 
and the non-judicial members. Only the former were eligible 
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to sit on cases involving prisoners sentenced to life 
imprisonment and the work that the retired judges did, and 
the qualifications and skills they had, were materially 
different from those of the non-judicial members. The 
tribunal were also entitled to find that the increase in 
remuneration for retired judges was objectively justified as it 
was both an appropriate and necessary means of achieving 
the legitimate aim of reducing the backlog of oral hearings 
involving prisoners sentenced to life imprisonment and 
imprisonment for public protection. 

 CHANDHOK and another v. TIRKEY  
UKEAT/0190/14/KN 
THE HONOURABLE MR JUSTICE LANGSTAFF  
SITTING ALONE 
SUMMARY 
RACE DISCRIMINATION 
The Claimant worked for the Respondents as a domestic worker.  
She claimed that they treated her badly and in a demeaning 
manner, and (by amendment) that this was in part because of her 
low status which was infected with considerations of caste.  The 
Respondents applied to strike out this amendment, on the ground 
that “caste” did not fall within the definition of “race” in s.9 of the 
Equality Act 2010, and that the enactment of s.9(5) both initially 
and as subsequently amended by the Enterprise and Regulatory 
Reform Act 2013 demonstrated that Parliament recognised it was 
excluded from the definition in s.9(1). 
Held That though “caste” as an autonomous concept did not 
presently come within s.9(1) many of the facts relevant in 
considering caste in many of its forms might be capable of doing 
so, since “ethnic origins” in s.9(1)(c) had a wide and flexible ambit, 
including characteristics determined by “descent”, and it became 
common ground during the argument that it was possible that the 
facts found in hearing the present claim might come within the 
scope of that phrase.  General observations were made about the 
inappropriateness of relying on assertions as to facts not set out in 
the claim form when seeking to strike out part of the claim. 
 

[2015] 
IRLR 
195 
March  

 [2015] 
I.C.R. 527 

IDS Brief 
1016, 
March  
2015 page   
1 

MS Z KAPENOVA v DEPARTMENT OF HEALTH 

UKEAT/0142/13/SM 

THE HONOURABLE MRS JUSTICE SLADE DBE 

MRS C BAELZ 

MR DJ JENKINS OBE 

SUMMARY 

RACE DISCRIMINATION – Indirect 

The Employment Tribunal did not err in holding to be justified an 
indirectly discriminatory criterion for entry to the two-year post 
graduate Foundation Programme for medical students.  Applicants 
are not eligible if they have obtained or are expected to obtain full 
registration as doctors with the GMC by the start of the Programme, 
the PCP.  Medical students at UK universities graduate after five years 

 [2014] ICR 
884 

IDS Brief 
1015, 
February 
2015, page 
16 
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and are not entitled to full registration until completion of the first 
year of the Programme.  The Claimant will be a graduate of a Czech 
university.  Czech universities, as do those of some other European 
universities award medical degrees after six years’ study.  As an EEA 
national and a six-year graduate the Claimant will be entitled under 
the Medical Act 1983 to full registration as a doctor and was not 
eligible for the Foundation Programme. 

The Employment Tribunal did not err in concluding that the PCP was 
a reasonably necessary and proportionate way of achieving 
legitimate aims and so the indirect discrimination on grounds related 
to nationality was justified in both domestic and European law.  
Article 45 of the Treaty on the Functioning of the European Union, 
Directive 2005/36/EC (the Harmonisation Directive) and Homer v 
Chief Constable of West Yorkshire [2012] IRLR 601, Bressol v 

Gouvernment de la Communaute Francaise C-73/08 considered. 

 

CP REGENTS PARK TWO LTD v MR G ILYAS 

UKEAT/0366/14/MC 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE) 
SUMMARY 
RACE DISCRIMINATION - Direct 
Race discrimination - direct (section 13(1) Equality Act 2010)  
The Employment Tribunal (“the ET”) had upheld the Claimant’s 
claims of direct race discrimination in respect of: (1) the manner of 
his investigation meeting; and (2) the referral of the Claimant to 
the disciplinary process.  
On the Respondent’s appeal, allowing the appeal in part:  
(1) In respect of the manner of the investigation meeting, the 
ET had not erred in its approach to comparators: the distinctions 
relied on by the Respondent were not material for the purposes of 
section 23(1) Equality Act.  In any event, the ET had been entitled 
to have regard to those comparators in constructing the 
hypothetical comparator.  Moreover, the ET had not assumed 
discrimination from the Respondent’s unreasonable treatment but 
had considered whether it had an explanation for the unduly 
aggressive and inappropriate manner of the investigation meeting 
and concluded it did not.  The ET had been entitled to have regard 
to the questions asked as to the Claimant’s nationality/race as 
evidencing the reason why the manager had pre-judged the 
Claimant, which explained the tenor of the investigatory meeting.  
The conclusions reached were permissible.  Appeal dismissed on 
this point. 

When it came to the referral of the Claimant into the disciplinary 
process, however, the position had (on the ET’s findings) changed; 
any comparison would have to be with another employee who had 
failed to provide adequate, exculpatory responses to the 
allegations put to him.  The ET’s reasoning did not disclose it had 
properly considered whether the Claimant had been treated less 
favourably in these circumstances and that rendered the 
conclusion unsafe.  Appeal allowed on this point. 
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ESSOP and others (respondents) v. HOME OFFICE (UK 
BORDER AGENCY) (appellant) 
[2015] EWCA Civ 609 
Court of Appeal, (CA) 

Sir Terence Etherton – Chancellor of the High Court, Lord 
Justice Lewison and Sir Colin Rimer 
The claimants all failed the CSA and were black and minority ethnic 
(“BME”) and/or aged 35 or older. They brought claims against the 
employer, submitting that the requirement to pass the CSA was a 
“provision, criterion or practice” (“PCP”) for the purposes of s.19 of 
the Equality Act 2010 that disadvantaged them and resulted in 
indirect race and/or age discrimination. They sought to rely on a 
statistical report which concluded that BME and older candidates 
had a proportionately lower CSA pass rate than white and younger 
candidates. A Tribunal held  it was necessary for each of the 
claimants to prove the reason for his/her failing of the CSA test but 
an appeal was allowed by the EAT. The Court of Appeal held that 
employment tribunal had been correct to hold that, for their 
indirect discrimination claims to succeed, each claimant needed to 
prove that they has suffered the same disadvantage as the group 
in order to surmount the s.19(2)(c) hurdle. 

It is necessary in indirect discrimination claims for the claimant to 
show why the PCP has disadvantaged the group and the individual 
claimant. The legislation shows that in a direct discrimination claim 
the claimant must prove that the respondent's discriminatory 
treatment of him was because of, or on the grounds of, his 
protected characteristic. He must therefore, if he is to succeed, 
show that to be the answer to “the reason why” question that 
arises in such claims. In indirect discrimination claims, there is also 
a necessary “reason why” question but it is of a different nature. It 
does not go to the employer's motive or intention, whether 
conscious or unconscious. Rather, it is as to why the PCP 
disadvantages the group sharing the protected characteristic. Thus, 
the woman employee asserting that a full-time work PCP 
disadvantages women employees as a group must assert and 
prove why that is so (perhaps because of child care 
responsibilities) and that the same disadvantage applies to her, 
namely that she too is disadvantaged by her childcare 
responsibilities. 

[2015] IRLR  
724, 
September  

[2015] ICR 
1063 

 

CHEZ RAZPREDELENIE BULGARIA AD v. KOMISIA ZA 
ZASHTITA OT DISKRIMINATSIA 
Case C-83/14 
European Court of Justice, (ECJ) 
1. The concept of 'discrimination on the grounds of ethnic origin', for the 
purpose of Council Directive 2000/43/EC of 29 June 2000 implementing 
the principle of equal treatment between persons irrespective of racial or 
ethnic origin and, in particular, of Articles 1 and 2(1) thereof, must be 
interpreted as being intended to apply in circumstances such as those at 
issue before the referring court – in which, in an urban district mainly 
lived in by inhabitants of Roma origin, all the electricity meters are placed 
on pylons forming part of the overhead electricity supply network at a 
height of between six and seven metres, whereas such meters are placed 

[2015] IRLR 
746, 
September  
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at a height of less than two metres in the other districts – irrespective of 
whether that collective measure affects persons who have a certain 
ethnic origin or those who, without possessing that origin, suffer, 
together with the former, the less favourable treatment or particular 
disadvantage resulting from that measure. 
 
2. Directive 2000/43, in particular Article 2(1) and (2)(a) and (b) thereof, 
must be interpreted as precluding a national provision which lays down 
that, in order to be able to conclude that there is direct or indirect 
discrimination on the grounds of racial or ethnic origin in the areas 
covered by Article 3(1) of the Directive, the less favourable treatment or 
the particular disadvantage to which Article 2(2)(a) and (b) respectively 
refer must consist in prejudice to rights or legitimate interests. 
 
3. Article 2(2)(a) of Directive 2000/43 must be interpreted as meaning 
that a measure such as that described in paragraph 1 of this operative 
part constitutes direct discrimination within the meaning of that 
provision if that measure proves to have been introduced and/or 
maintained for reasons relating to the ethnic origin common to most of 
the inhabitants of the district concerned, a matter which is for the 
referring court to determine by taking account of all the relevant 
circumstances of the case and of the rules relating to the reversal of the 
burden of proof that are envisaged in Article 8(1) of the Directive. 
 
4. Article 2(2)(b) of Directive 2000/43 must be interpreted as meaning 
that: 
 
– that provision precludes a national provision according to which, in 
order for there to be indirect discrimination on the grounds of racial or 
ethnic origin, the particular disadvantage must have been brought about 
for reasons of racial or ethnic origin; 
 
– the concept of an 'apparently neutral' provision, criterion or practice as 
referred to in that provision means a provision, criterion or practice 
which is worded or applied, ostensibly, in a neutral manner, that is to 
say, having regard to factors different from and not equivalent to the 
protected characteristic; 
 
– the concept of 'particular disadvantage' within the meaning of that 
provision does not refer to serious, obvious or particularly significant 
cases of inequality, but denotes that it is particularly persons of a given 
racial or ethnic origin who are at a disadvantage because of the 
provision, criterion or practice at issue; 
 
– assuming that a measure, such as that described in paragraph 1 of this 
operative part, does not amount to direct discrimination within the 
meaning of Article 2(2)(a) of the Directive, such a measure is then, in 
principle, liable to constitute an apparently neutral practice putting 
persons of a given ethnic origin at a particular disadvantage compared 
with other persons, within the meaning of Article 2(2)(b); 
– such a measure would be capable of being objectively justified by the 
intention to ensure the security of the electricity transmission network 
and the due recording of electricity consumption only if that measure did 
not go beyond what is appropriate and necessary to achieve those 
legitimate aims and the disadvantages caused were not disproportionate 
to the objectives thereby pursued. That is not so if it is found, a matter 
which is for the referring court to determine, either that other 
appropriate and less restrictive means enabling those aims to be 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.027276465458401566&service=citation&langcountry=GB&backKey=20_T23528709551&linkInfo=F%23GB%23EU_DIR%23num%2532000L0043%25&ersKey=23_T23528709548
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achieved exist or, in the absence of such other means, that that measure 
prejudices excessively the legitimate interest of the final consumers of 
electricity inhabiting the district concerned, mainly lived in by inhabitants 
of Roma origin, in having access to the supply of electricity in conditions 
which are not of an offensive or stigmatising nature and which enable 
them to monitor their electricity consumption regularly. 
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DISCRIMINATION – RELIGION OR BELIEF     

GENERAL MUNICIPAL AND BOILERMAKERS UNION v. 
HENDERSON 
UKEAT/0073/14/DM 
UKEAT/0075/14/DM 
UKEAT/0314/14/DM 

THE HONOURABLE MRS JUSTICE SIMLER DBE  

SITTING ALONE 

SUMMARY 
UNFAIR DISMISSAL  
RELIGION OR BELIEF DISCRIMINATION 
HARASSMENT 
1. The Employment Tribunal found that the Claimant was 
fairly dismissed for gross misconduct but also found that he had 
suffered unlawful direct discrimination and harassment on the 
basis of the protected characteristic of his “left-wing democratic 
socialist beliefs” which were held to be protected beliefs. The 
Tribunal held that the protected beliefs formed a substantial part 
of the reasoning for his dismissal and were accordingly an effective 
cause of it. The Tribunal also found that three incidents of 
unwanted conduct by the GMB related to his protected beliefs 
were found proved, all of which had the purpose of creating an 
intimidating, hostile or humiliating environment for him. 
2. The appeal against the finding of unfair dismissal was 
dismissed. Although there appears to be a tension between the 
conclusion that the Claimant’s dismissal was both fair and 
unlawfully discriminatory, provided a tribunal makes findings of 
fact that are supported by the evidence, correctly applies the 
relevant statutory test, and reaches reasoned conclusions by 
reference to the facts found, there is no reason in principle why 
such a conclusion cannot stand. The two statutory tests are 
different and the mere fact of these two findings does not, without 
more, indicate any error of law.  
3. The findings of unlawful direct discrimination and 
harassment could not stand. There were no findings of fact or 
evidential basis to support them. The Tribunal made unsupported 
legal or factual assumptions about disputed questions of less 
favourable treatment on protected belief grounds. There was no 
analysis of the factors relevant to those conclusions and the 
evidential basis for reaching the conclusions was nowhere 
identified. There was no material from which adverse inferences 
could properly be made and no evidential basis for the Tribunal’s 
findings in this regard. 
4. Further, of the three harassment incidents relied on, two 
were obviously trivial. The third was an ‘incident’ and not an 
‘environment’. Although isolated acts may be regarded as 
harassment, they must reach a degree of seriousness before doing 
so. To conclude that the third incident was an act of unlawful 
harassment is to trivialise the language of the statute.   
5. The Claimant’s assertions (there being nothing more than 
this by way of evidence identified as available but in respect of 

[2015] 
IRLR 
451 
June  

  

http://www.employmentappeals.gov.uk/Public/Upload/14_007300750314rjfhTHDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_007300750314rjfhTHDM.doc


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

37 

which findings were not made) that his protected beliefs were at 
least a significant part of the reason for the impugned treatment 
were not supported by any evidence and amounted to no more 
than unsupported speculation. It would not be open to a tribunal 
properly directing itself as to the law to reach any other 
conclusion. There is only one outcome on the evidence and the 
findings made by the Tribunal in this case. The Respondent’s 
appeal on these grounds would accordingly be upheld, and 
findings of no unlawful discrimination or harassment substituted.  
 

MS T BEGUM v PEDAGOGY AURAS UK LTD T/A BARLEY LANE 
MONTESSORI 

UKEAT/0309/13/RN 

HIS HONOUR JUDGE SEROTA QC 

MS K BILGAN 

MRS R CHAPMAN 
SUMMARY 
RELIGION OR BELIEF DISCRIMINATION 
The Claimant was offered an apprenticeship (trainee nursery 
assistant) at the Respondent’s nursery.  She was an observant 
Muslim whose religious belief required her to wear a garment that 
reached from her neck to her ankles (a jilbab).  She claimed that 
she had suffered a detriment by reason of the manifestation of her 
religious belief because she had been told that she would not be 
permitted to wear a jilbab of the appropriate length and therefore 
was unable to accept the post.  The Employment Tribunal 
dismissed the claim on the facts.  It held that the Claimant had not 
been instructed that she could not wear a jilbab of the appropriate 
length but held that if wrong as to that, the PCP (Provision, Custom 
or Practice) propounded by the Claimant applied.  Staff should not 
wear any garments that might constitute a tripping hazard to 
themselves or the children in their care - it was not indirectly 
discriminatory to Muslim women.  It applied equally to staff of all 
religions and if it did put some Muslim women at a particular 
disadvantage, any indirect discrimination was justified as being a 
proportionate means of achieving a legitimate aim: i.e. protecting 
the health and safety of staff and children. 
Held by the Employment Appeal Tribunal that the Employment 
Tribunal had reached conclusions to which it was entitled to reach 
on the facts as found.  There was no misdirection of law by the 
Employment Tribunal.  In essence this was a perversity appeal that 
failed to surmount the high threshold required in such appeals. 
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DISCRIMINATION: SEX     

WEST SUSSEX COUNTY COUNCIL v MR F AUSTIN 
UKEAT/0034/14/JOJ 
THE HONOURABLE LADY STACEY 
SUMMARY 
SEX DISCRIMINATION - Comparison 
 Unfair constructive dismissal; sex discrimination.  The 
Claimant resigned from his employment with the 
Respondent following a complaint having been made of his 
harassing another employee.  He claimed that the implied 
term of trust and confidence had been broken by the 
employer who prejudged the issue, failed to follow its own 
policies on disciplinary matters and discriminated against 
him by reason of his sex.  The Employment Tribunal found 
that the Respondent had discriminated on grounds of sex, 
and in so doing had behaved in such a way as to entitle to 
the Claimant to resign and claim unfair constructive 
dismissal.  The employer appealed, arguing that the 
Employment Tribunal erred in law in holding that the facts 
found were such as to enable them to infer sex 
discrimination.  It argued that the case should be dismissed 
as the finding of sex discrimination could not stand, and the 
Employment Tribunal had found the claim of unfair 
constructive dismissal made out only on the basis of sex 
discrimination. 
 Held: the appeal is allowed to the extent that the finding of 
sex discrimination is set aside, there being no findings of fact 
on which to base it.  The Employment Tribunal however 
made clear findings of fact on which they were bound to 
come to the view that the claim of unfair constructive 
dismissal was made out, and case remitted to the 
Employment Tribunal to consider remedy for unfair 
constructive dismissal. 

   

DEER  v. UNIVERSITY OF OXFORD 
Court of Appeal  
[2015] EWCA Civ 52  
Elias, Floyd, Sullivan LJJ 
Dr Deer brought a claim against the university whilst a contractual 
research fellow, which was settled. She left in 2008 and asked for a 
reference from her doctoral supervisor, who refused to provide one. In 
the years that followed she brought five claims including claims for 
victimisation. The Tribunal dismissed the first claim for victimisation. The 
other claims were struck out - there could have been no prospect of 
establishing less favourable treatment and no detriment could have been 
established. The EAT dismissed an appeal. On appeal to the CA it was held 
that claims 3 and 4 should not have been struck out.  
The tribunal had erred in striking out victimisation claims 3 and 4 on the 
basis that Dr Deer's grievance about the reference had been unfounded – 
any procedural failings in the employer's grievance investigation might 
still have given rise to detriment. In principle there will be cases where 
procedural failings may give rise to a detriment even though it is plain 
that they had no effect on the substantive outcome of the investigation. If 

  IDS Brief 
1020, May 
2015 page 
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the appellant were able to establish that she had been treated less 
favourably in the way in which the procedures were applied, and the 
reason was that she was being victimised for having lodged a sex 
discrimination claim, she would have a legitimate sense of injustice which 
would in principle sound in damages. The fact that the outcome of the 
procedure would not have changed will be relevant to any assessment of 
any compensation, but it does not of itself defeat the substantive 
victimisation discrimination claim. Claims 3 and 4 would proceed to a full 
hearing subject, as Dr Deer had little reasonable prospect of success, to 
her paying deposit orders for each claim. The tribunal had not erred in 
striking out victimisation claim 5; there was plenty of authority for the 
proposition that no reasonable employee could treat as a detriment 
ordinary and reasonable steps taken by the employer in the course of 
litigation. 
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DISCRIMINATION: SEXUAL ORIENTATION    

Cary v Commissioner of Police of the Metropolis 
[2014] EWCA Civ 987 
Arden , Christopher Clarke LJJ , Barling J 
Appointment of Assessor. Claim of sexual orientation 
discrimination. County court appointing lay member of 
employment tribunal as assessor without notifying 
assessor’s name and qualifications in breach of CPR PD 35, 
para 10. Details provided on first day of trial. Claimant 
objecting on basis assessor lacking sufficient expertise in 
sexual orientation discrimination. Judge overruled objection 
on basis assessor was lay member of ET. Whether specific 
expertise necessary—Guidance on appointment of 
assessors— County Courts Act 1984  s 63(1) (as amended by 
Civil Procedure (Modification of Enactments) Order 1998 (SI 
1998/2940), art 6(d)(i)). Practice Direction 35, 
supplementing CPR Pt 35, para 10. Appeal dismissed. In 
determining whether a person had the skill and experience 
in the matter to be an assessor, it was necessary to identify 
“the matter” and then decide whether the putative assessor 
had the necessary skill and experience in relation to it. In a 
case such as the present, the skill required was an ability to 
discern whether people were deceiving the court, or 
themselves, when saying they would have behaved no 
differently had the protected characteristic not be present, 
and that skill would not differ according to which 
characteristic was in play; and that, accordingly, it had been 
open to the judge on the material before her to conclude 
that the assessor was an appropriate one. 

 [2015] ICR 
71 
 
Also 
 
[2014] CP 
Rep 42, 
 
[2014] 
EWCA Civ 
987,  
 
[2014] Eq LR 
707,  
 
[2014] 
WLR(D) 320 

 

Aberdeen City Council v McNeill 
Court of Session  
Lord Eassie , Lord Drummond Young , Lord McGhie 
Employee subjected to disciplinary proceedings following 
breach of confidentiality. Employee resigning on ground 
proceedings being conducted in breach of implied term of 
mutual trust and confidence.  Whether prior breach by 
employee of implied term barring unfair constructive 
dismissal claim. Prior repudiatory breach of contract on the 
employee’s part did not disable him from terminating the 
contract by reason of the respondents' conduct towards 
him. Employment Tribunal was entitled to find that the 
employee had been unfairly and constructively dismissed.  

 

[2014] 
IRLR 
113 

[2015] ICR 
27 

 

Mr P Atkinson v Community Gateway Association 
UKEAT/0457/12/BA 

HIS HONOUR JEFFREY BURKE QC 

MR C EDWARDS 

MR B M WARMAN 
SUMMARY 
UNFAIR DISMISSAL - Constructive dismissal 
The Claimant claimed constructive unfair dismissal and that 

 [2015] ICR 1   
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he had been exposed to detriment for making a protected 
disclosure.  While investigating his conduct the Respondents 
accessed his emails and discovered that he had been abusing 
the email system by sending overtly sexual messages to a 
female friend and had sought to help her obtain a position in 
the Respondents.  He resigned before disciplinary 
proceedings were completed, complaining that they were 
being conducted in such a way as to amount to repudiatory 
breach. 
At the close of the Claimant’s case the Respondents made 
submissions that his claims should be struck out as having no 
reasonable prospect of success.  Those submissions 
succeeded; the Tribunal decided that 1) the constructive 
unfair dismissal claim could not succeed as a matter of law 
because the Claimant was himself in repudiatory breach of 
contract 2) the Respondents’ accessing of the Claimant’s 
emails was not in breach of his Article 8 rights and 3) the PID 
claim could not succeed because the Respondents were not 
in law vicariously liable for the employee who were said to 
have acted to the Claimant’s detriment. 
On appeal:- 
1. It was conceded that the ET’s decision as to vicarious 
liability was in error, being based on a misapplication of 
Fecitt (2011 EWCA Civ 1190); and that part of the claim 
would have to be remitted 
2. The ET erred in law in concluding that one party to a 
contract of employment cannot accept a repudiatory breach 
of contract by the other if he is himself at that time in 
repudiatory breach but that repudiation has not been 
accepted by the other.  Doubts expressed in recent English 
decisions such as Tullett Prebon (2010 EWHC 484) as to 
whether there was such a principle and the decision of the 
EAT in McNeill v Aberdeen City Council (UKEATS/0037/08) 
that there was, had been laid to rest by the decision of the 
Court of Session which reversed the EAT’s decision. The 
correct solution in employment law is that an unaccepted 
repudiation has no effect; if a party himself in repudiatory 
breach establishes unfair dismissal that breach can be fully 
taken into account at the remedy stage. 
3. Therefore the unfair dismissal claim also had to be 
remitted for reconsideration 
4. The ET had not erred in law in their decision as to 
Article 8 
5. The remission should be to a fresh Tribunal 
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HALAWI (appellant) v. WDFG UK Ltd (t/a World Duty Free) 
(respondent) 
[2014] EWCA Civ 1387 
Court of Appeal, (CA) 
LADY JUSTICE ARDEN 
LORD JUSTICE CHRISTOPHER CLARKE 
and 
MR JUSTICE BARLING 
No incompatibility between section 83(2) of the EA 2010 and 
EU law. The appellant had a power of substitution which was 
inconsistent with the personal performance of services. 
Although rarely used, the power of substitution was not 
found to be a sham or something that could be disregarded. 
WDF did not have control of the appellant beyond the 
control it exercised over the workplace. 

[2015] 
IRLR 
50 Jan 
2015 

  

Blackwood v Birmingham and Solihull Mental Health NHS 
Foundation Trust 
UKEAT/0130/14/RN 
SUMMARY 
SEX DISCRIMINATION 
Indirect 
Discrimination by other bodies 
Indirect Sex Discrimination – Employment service-providers 
(section 55 Equality Act 2010) – Students: admission and 
treatment etc (section 91 Equality Act 2010) 
This case concerns the relationship between the education 
and employment provisions within the Equality Act 2010.  
Specifically as to the operation of section 56(5), which 
precludes training or guidance covered by section 91 of the 
Act from falling within the employment services protection 
otherwise afforded by section 55. 
Held: 
The Employment Tribunal correctly construed the reference 
to “power to afford access” in section 56(5) as the ability to 
place students on the relevant training.  To require this 
phrase to be construed more narrowly – as requiring that 
the educational body in question had the ability to act 
without the need to obtain the consent of another – would 
deprive it of any real world meaning, which could not have 
been Parliament’s intention. 
This construction was entirely consistent with a purposive 
construction and was compatible with EU law.  The Claimant 
was not thereby deprived of a protection; it simply fell 
within a different enforcement regime (education rather 
than employment) and there was no basis for concluding 
that it was thereby a second-class form of protection. 
Although Employment Tribunals will normally be required to 
hear evidence before deciding preliminary points of law such 
as this, in the present case the Claimant did not properly 
identify any real dispute on the facts relevant to this issue.  
No error of law was disclosed.   
The Tribunal therefore lacked jurisdiction to hear the 

 [2015] 
I.C.R. 308 
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indirect 

sex discrimination claim of a university student who had her 
work placement with an NHS Trust withdrawn because, as a 
single mother of a young child, she could not comply with 
the required shift patterns. 

Appeal dismissed. 
Permission to Appeal: 

Granted, on the basis that the appeal raised a real point of 
law – as to the correct construction of section 56(5) Equality 
Act 2010 – on which there was more than one potential view 
and which was of some wider importance given the absence 
of appellate authority on this question. 

TIMOTHY JAMES CONSULTING LTD  v. WILTON  
SUMMARY 
HARASSMENT 
SEX DISCRIMINATION - Injury to feelings 
SEX DISCRIMINATION - Other losses 
The Claimant resigned from the Respondent company and was 
found by the Employment Tribunal to have been constructively 
dismissed as the result of three acts of harassment related to her 
sex.  She succeeded in her claim, including claims for unfair 
dismissal and harassment.  There was no appeal against the finding 
of unfair dismissal but the Respondent did appeal against the 
finding of unlawful harassment.  In addition, the Respondent 
appealed against the finding that the act of constructive dismissal 
was in itself an act of harassment. 
In a later Remedy Judgment, the Tribunal made various awards to 
the Claimant, including an award of £10,000 for injury to feelings, 
which it grossed up on the understanding that it would be liable to 
income tax.  The Respondent appealed against that decision on the 
ground that such an award is not liable to tax. 
The Tribunal dismissed her claim for compensation for loss of a 
chance: the Claimant had claimed that she would have acquired 
equity in the Respondent company and that she had lost several 
hundreds of thousands of pounds as a consequence of her 
dismissal.  The Claimant appealed against that aspect of the 
Remedy Judgment. 
Held: 
(1) The Respondent’s appeal against the finding of harassment 
would be dismissed.  The finding that the acts of harassment were 
related to sex was one of fact which the Tribunal was entitled to 
reach on the evidence before it. 
(2) The Respondent’s appeal against the finding that the 
constructive dismissal was in itself an act of harassment would be 
allowed and a finding substituted that it was not an act of 
harassment.  On the true construction of the Equality Act 2010 a 
resignation which amounts to a constructive dismissal does not fall 
within the meaning of harassment. 
(3) The Respondent’s appeal against the award of 
compensation for injury to feelings would be allowed and the 
award reduced to the sum of £10,000.  On the true construction of 
the Income Tax (Earnings and Pensions) Act 2003 such an award is 

[2015] 
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not liable to income tax.  The earlier decision of the Employment 
Appeal Tribunal in Orthet Ltd v Vince-Cain [2005] ICR 324 would 
be followed in this regard, in preference to contrary decisions of 
lower tribunals dealing with tax appeals. 
(4) The Claimant’s appeal against the Remedy Judgment 
would be dismissed.  The Employment Tribunal had correctly 
understood the law on loss of a chance and applied it to the facts 
of the case in a way which was open to it on the evidence before it. 
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EMPLOYMENT STATUS 

Windle and another v Secretary of State for Justice 

UKEAT/0339/13/RN 

UKEAT/0340/13/RN 

HIS HONOUR JUDGE PETER CLARK 

BARONESS DRAKE OF SHENE 

MR J MALLENDER 

SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
Whether the Claimants, when providing their services to the 
Respondent as interpreters, were employees within the meaning 
of s.83(2)(a) Equality Act 2010, and in particular whether, when 
providing those services they were employed under a contract 
personally to do work. 
In finding that they were not, the Employment Tribunal took into 
account an irrelevant factor, namely the absence of mutuality of 
obligations between assignments (cf. Quashie, paragraph 12; per 
Elias LJ, concerned with the contract of service question).  Appeal 
by the Claimants allowed. 
Case remitted to the same Employment Tribunal for 
reconsideration in light of the Employment Appeal Tribunal 
judgment. 
 

 [2015] 
I.C.R. 156 

 

DR M SUHAIL  v 1) BARKING HAVERING & REDBRIDGE 
UNIVERSITY HOSPITALS 

NHS TRUST  (2) THE PARTNERSHIP OF EAST LONDON 
COOPERATIVE 

UKEAT/0536/13/RN 

HIS HONOUR JUDGE PETER CLARK 

(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
Whether a GP, whose services were provided to the Trust through 
a Cooperative, was a worker under section 230(3)(b) Employment 
Rights Act 1996.  The Employment Tribunal was entitled to find 
that he was not. 
Whether the Claimant had abandoned an argument that he was a 
worker under section 43K(1)(a) Employment Rights Act 1996.  
Against the Second Respondent he had expressly and against the 
First Respondent Trust he had implicitly by not pursuing it below 
(see Mensah v East Hertfordshire NHS Trust [1998] IRLR 531). 
Observations made as to employment status under section 83(2) 
Equality Act 2010, an issue which did not strictly arise in this 
appeal. 

 

   

SHARPE (respondent) v. BISHOP OF WORCESTER (in his 
corporate capacity) (appellant) 
[2015] EWCA Civ 399 

[2015] IRLR 
663, August 

[2015] ICR 
1241 
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Arden, Lewison, Davis LJJ 
Rev Sharpe was appointed as the rector of Teme Valley South. He 
resigned and made various claims of whistleblowing and unfair 
dismissal. The ET held that there was no written contract with the 
Bishop. Reverend Sharpe's relationship was defined by 
ecclesiastical law or, like hours of work and holidays, left, non-
contractually, to his discretion with guidelines only as to its 
exercise. As well as finding that there was no express contract, the 
tribunal held that it was not necessary to imply a contract because 
the terms of his appointment were incidents of his office anyway. 
The EAT reversed the decision but the CA allowed an appeal. In the 
present case, the argument that the exchange of letters leading to 
appointment and/or the deed of institution had constituted an 
express contract of any relevant kind was plainly unsustainable. 
There had been nothing in express terms to indicate an 
employment contract. ng at the arrangements, viewed objectively, 
there was no intention to create a contract, which presumably 
would have operated in some way ancillary to ecclesiastical law. 
Nor was the evidence of the degree of control on the part of the 
bishop, such as it was, such as to have suggested a contractual or 
employment relationship. The tribunal had not erred in finding 
that Reverend Sharpe had not been a “worker” under the 
extended definition in s.43K. It inevitably followed from the 
statutory reference to “term on which he is or was engaged to do 
work” that there had to be a contract for the purpose of 
s.43K(1)(a). Section 43K(1)(b) required a contract also. 
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FIXED TERM CONTRACTS  

NISTTAHUZ POCLAVA v. ARIZA TOLEDANO 

Case C-117/14 

European Court of Justice, (ECJ) 

In 2012, Spain was in economic crisis. It introduced “employment 
contract[s] of indefinite duration to support entrepreneurs” for 
undertakings with fewer than 50 workers. The new law provided 
that those contracts would be “concluded for an indefinite 
duration and on a full-time basis”. Generally, Spanish law provided, 
where no collective agreement applied, for a maximum 
probationary period of six months for those with a certain diploma 
and two months for other workers. In companies with fewer than 
25 workers, the probationary period was shorter. For those with 
temporary fixed-term contracts for a period not exceeding six 
months, the maximum probationary period was one month. 
However, the new law provided for a one-year probationary period 
for all contracts of the new type. During the probationary period 
the employee had no legal protection against dismissal, notably as 
regards the form that dismissal took, the reasons for which a 
dismissal decision was taken and the extent to which a dismissal 
was subject to review by the courts. 

 C started work as a cook for a hotel company. Her contract fell 
within the category of employment contracts of indefinite duration 
to support entrepreneurs. Approximately five months later, she 
was informed that she was no longer in the employ of the 
company because she had not successfully completed her 
probationary period. She brought proceedings against the 
company, seeking a declaration that her dismissal had been unfair. 
A Spanish court found that the entrepreneur-supporting provisions 
established an atypical contract with a fixed term of one year, 
which could be converted into a contract of indefinite duration at 
the end of that period. It found that the new law gave rise to 
discrimination between workers who concluded such contracts 
and those who had ordinary fixed-term employment contracts or 
contracts of indefinite duration, that discrimination arising in 
relation to the probationary period. The Spanish court referred 
questions to the CJEU, asking whether the new law was contrary to 
EU law, infringing Article 30 of the Charter of Fundamental Rights 
of the European Union (the “Charter”) and the Fixed-term 
Work Directive 1999/70, which put into effect the framework 
agreement on fixed-term contracts. Article 30 of the Charter 
provided that “Every worker has the right to protection against 
unjustified dismissal, in accordance with Union law and national 
laws and practices.” Article 51 provides that the Charter does not 
establish any new power or modify treaty powers. 

The CJEU (Tenth Chamber) (Judges C Vajda – President of the 
Chamber, A Rosas – Rapporteur, and E Juhász) on 5 February 2015 
ruled that  “The Court ... does not have jurisdiction to answer the 
questions referred for a preliminary ruling ...” It held that C 's 
allegedly unfair dismissal during her one-year probationary period 
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did not fall within the scope of EU law. The provisions of the 
Charter were addressed to the Member States only when they are 
implementing EU law. It was necessary, therefore, to determine 
whether the Spanish legislation in question implemented EU  law. 
However, it followed both from the definition of “fixed-term 
worker” in clause 3 of the Framework Agreement and from the 
Spanish legislation that an employment contract such as that 
under C  had been employed could not have been categorised as a 
fixed-term contract. A probationary period essentially made it 
possible for a worker's aptitude and skills to be checked, whilst a 
fixed-term employment contract was used if the end of the 
employment contract or relationship was determined by objective 
conditions. In any event, the duration of a probationary period, 
such as that laid down in the Spanish entrepreneur-supporting law, 
was not regulated by Directive 1999/70. Therefore, a contract such 
as the Spanish “employment contract of indefinite duration to 
support entrepreneurs” was not a fixed-term contract that fell 
within the scope of the Fixed-term Work Directive 1999/70. Other 
provisions, such as Article 151 TFEU, did not support the 
conclusion that the present situation involved the implementation 
of EU law for the purposes of Article 51 of the Charter. 
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FREEDOM OF MOVEMENT    

Essent Energie Productie BV v Minister van Sociale Zaken 
en Werkgelegenheid 

Case C-91/13 
EU:C:2014:2206 
Court of Justice of the European Union 
Articles 56FEU and 57FEU of the FEU Treaty must be 
interpreted as precluding legislation of a member state, 
such as that at issue in the main proceedings, under which, 
where workers who are nationals of non-member 
countries are made available by an undertaking established 
in another member state to a user undertaking established 
in the first member state, which uses them to carry out 
work on behalf of another undertaking established in the 
same member state, such making available is subject to the 
condition that those workers have been issued with work 
permits. Turkish nationals made available by undertaking 
in Germany to user undertaking in the Netherlands. Dutch 
law requiring work permit for deployment of foreign 
labour.  Whether precluded by freedoms to provide 
services, of establishment and movement of workers.  FEU 
Treaty, arts 56FEU, 57FEU — EEC-Turkey Association 
Agreement (1963), Additional Protocol (1970), art 41(1) — 
Association Council Decision No 1/80, art 1.  
Making workers available between two undertakings 
established in separate member states fell within the scope 
of the freedom to provide services under articles 56FEU 
and 57FEU of the FEU Treaty , and the fact that the 
workers were nationals of non-member countries was 
irrelevant. Although a member state had both the power 
to check that an undertaking established in another 
member state was not availing itself of the freedom to 
provide services for an ulterior purpose, and the possibility 
of taking the necessary control measures in that regard, 
that did not allow the member state to impose 
disproportionate requirements. A member state retaining 
on a permanent basis a requirement for a work permit for 
third-country nationals who were made available by an 
undertaking established in another member state 
exceeded what was necessary to achieve the objective 
pursued by the national legislation at issue; and that, 
accordingly, such legislation was precluded. 
 

 [2015] I.C.R. 
59 
 
ECLI:EU:C:201
4:2206,  
 
EU:C:2014:22
06,  
 
[2014] EUECJ 
C-91/13,  
 
[2014] 
WLR(D) 391 

 

BOYRAZ v. TURKEY 
App. no. 61960/08 
European Court of Human Rights, (ECHR) 
The Claimant alleged breach of Article 14  when she was 
dismissed from her post of security officer, because she 
was not a man and did not have military service. It was 
held by the ECHR that Article 14 has no independent 
existence, since it has effect solely in relation to the rights 

[2015] 
IRLR 164 
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and freedoms safeguarded by the other substantive 
provisions of the Convention and its Protocols. However, 
the application of Article 14 does not presuppose a breach 
of one or more of such provisions and to this extent it is 
autonomous. For Article 14 to become  applicable, it 
suffices that the facts of a case fall within the ambit of 
another substantive provision of the Convention or its 
Protocols. With regard to Article 8, the concept of “private 
life” extends to aspects relating to personal identity and a 
person's sex is an inherent part of his or her identity.  
There had been  a breach of Article 14 and 8.  Where a 
difference of treatment is based on sex, the margin of 
appreciation afforded to the State is narrow and in such 
situations the principle of proportionality does not merely 
require that the measure chosen should in general be 
suited to the fulfilment of the aim pursued, but it must also 
be shown that it was necessary in the circumstances. The 
Court further reiterated that the advancement of gender 
equality is today a major goal in the member States of the 
Council of Europe and very weighty reasons would have to 
be put forward before such a difference of treatment could 
be regarded as compatible with the Convention. 
 

ISS MEDICLEAN LTD (claimant) v. GMB (defendant) 
[2014] EWHC 4208 (QB) 
High Court, Queen's Bench Division, (HC, QBD) 
Mr Justice Singh 
An injunction was refused where it was contended that all 
but one matter that were in dispute had been resolved and 
that the remaining matter had not truly related to a trade 
dispute at all; the Agenda for Change concept had been 
something which had been the subject of a national 
collective agreement and to which indeed the defendant 
union had indeed agreed. The employer submitted further 
that this was simply not a matter within its control, rather, 
it was a matter for NHS trusts – if, for example, a trust had 
not paid sufficient money to an employer to fund the pay 
increase which would have been entailed, then the dispute 
would have been with the trust and not with the employer. 
There were still matters in dispute. It was possible for there 
to have been a dispute between an  employer and its 
workforce about pay, even where the ultimate funding for 
such a pay increase might have had to come from some 
other source.  The Defendant union clearly had regarded 
the issue of pay rates as having been at the heart of the 
dispute with the employer. There was a dispute so that 
immunity attached.  

[2015] 
IRLR 96 
Februar
y 2015 
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HOLIDAY PAY    

BEAR SCOTLAND LTD and others (appellants) v. FULTON 
and others (respondents); HERTEL (UK) LTD (appellant) v. 
WOODS and others (respondents); AMEC GROUP LTD 
(appellant) v. LAW and others (respondents) Employment 
Appeal Tribunal, (EAT) 

UKEATS/0047/13/BI 

UKEAT/0160/14/SM 

UKEAT/0161/14/SM 

SUMMARY 
WORKING TIME REGULATIONS: HOLIDAY PAY    
DAMAGES FOR BREACH OF CONTRACT 
UNLAWFUL DEDUCTION FROM WAGES 
The EAT held that Article 7 of the Working Time Directive is 
to be interpreted such that payments for overtime which 
the employees in two appeals before it were required to 
work, though which their employer was not obliged to 
offer as a minimum, is part of normal remuneration and to 
be included as such in the calculation of pay for holiday 
leave taken under regulation 13 of the Working Time 
Regulations 1998.  Those Regulations could be interpreted 
so as to conform to that interpretation. 
An appeal by Bear Scotland was thus rejected, as were (on 
these issues) appeals by Hertel and Amec. 
A further appeal by Hertel and Amec against the ET’s 
findings that the Claimants could claim the consequent 
arrears of pay as being unlawful deductions from their pay 
under the ERA 1996 (on the basis that on each occasion 
holidays were not paid in accordance with the true 
interpretation of Article 7 and the WTR the deduction was 
one of a series of deductions) was allowed insofar as in any 
case a period of more than three months elapsed between 
such deductions.  Their appeal against a conclusion that 
contractual payments for PILON should include payment 
for 44 hours per week (including 6 hours overtime) also 
succeeded, upon a construction of the relevant contractual 
provisions. 
A cross-appeal by the Claimants in Hertel and Amec 
succeeded against the ET’s decision that taxable 
remuneration for time spent travelling to work did not fall 
within “normal remuneration” for the purpose of 
calculating holiday pay.   

 

 

[2015] IRLR  15  
Jan 2015 

[2015] 1 
C.M.L.R. 
40  
 
 [2015] 
I.C.R. 221 

 

THE SASH WINDOW WORKSHOP LTD and another  v. KING 
UKEAT/0057/14/MC & UKEAT/0058/14/MC  

THE HONOURABLE MRS JUSTICE SIMLER DBE  

(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Sick pay and holiday pay 

[2015] IRLR 348 
May  
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AGE DISCRIMINATION 

C claimed holiday over a 14 year period before his retirement. C 
inter alia claimed  holiday to which he had been entitled under 
the WTR but had not actually taken. He claimed in respect of 
24.15 weeks between 1999 and 2012, although nothing was 
claimed in relation to the 2003/2004–2006/2007 leave years. He 
said that he would have taken more holiday than he had if he had 
been aware of his entitlement to holiday pay. The Tribunal stated 
that there was “no difference in principle between being unable 
to take paid leave through sickness and being refused paid leave 
as would have been the position in this case had Mr King  asked 
for it the  company wrongly thinking that he  was not entitled to 
it”. On that basis it allowed the claim for Holiday Pay 3. The 
company appealed that Holiday Pay finding. 

3.  The Tribunal erred in law by assuming, without making 
any necessary findings, that the Claimant was unable to take paid 
leave because it would have been refused by the Respondent if 
he had asked for it.  The conclusion that he was on that footing 
entitled to claim pay for holiday not taken over a 14 year period 
as a series of deductions from wages could not stand and would 
be remitted. 
4. The tribunal found also that the claimant's dismissal had 
been an act of unlawful age discrimination. It made an award for 
injury to feelings of £3,000 (in the bottom Vento band) on the 
basis that Mr King had known that his services could have been 
terminated at any time (and in this sense had been a self-
employed person) The Tribunal erred in assessing the proper 
award for injury to feelings for an unlawfully age discriminatory 
dismissal by: 

(c) erroneously discounting such award on the basis 
that the Claimant could have been lawfully dismissed at 
any time; and 
(d) failing to apply the 10% increase identified by 
Simmons v Castle 

 

LOCK and others (claimants) v. BRITISH GAS TRADING LTD and 
another (respondents) (No.2) 

Employment Tribunal 

Mr Lock, one of the claimants, was employed by British Gas, the 
first respondent. In addition to his basic salary, he earned a 
commission which was based on sales he had negotiated. The 
amount of commission was greatly in excess of his basic salary.  
He brought a claim for unlawful deduction of wages, namely 
unpaid holiday pay. The employment tribunal referred questions 
to the Court of Justice of the European Union (“CJEU”), which 
ruled ([2014] IRLR 648) that, under Article 7 of the Working 
Time Directive 2003/88, commission payments of the type 
earned by Mr Lock had be taken into account in calculating 
holiday pay. Accordingly, the issue in the present proceedings 
was whether domestic law, in the form of the Working Time 
Regulations 1998 (SI 1998/1833) (the “WTR”), could be read 

[2015] IRLR 438 
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consistently with the Directive and, if not, whether words could 
be added in interpreting the WTR so that the calculation of a 
week's pay was in conformity with EU law. It was agreed that the 
decision would be relevant only to the four week leave period 
granted by reg. 13 and not the additional period granted by reg. 
13A. Employment Judge Ahmed held that  the Working Time 
Regulations could be read so as to be consistent with the CJEU's 
decision that, under Article 7 of the Working Time Directive, 
commission payments of the type earned by Mr Lock had to be 
taken into account in calculating holiday pay.  

Having regard to the Court of Appeal's judgment in Evans  v 
Malley Organisation Ltd t/a First Business Support [2003] IRLR 
156 CA, the domestic legislation could not, in accordance with 
the normal rules of statutory interpretation, have been read so as 
to have required employers to take results-based commission 
payments into account when calculating pay for annual leave. 
However, words could be added in interpreting the WTR so that 
the calculation of a week's pay was in conformity with EU law. It 
was permissible, indeed necessary, to imply words into the WTR 
for it to comply with EU law.  The answers to the objections 
against a conforming interpretation in the present case were 
broadly the same as those set out in Bear Scotland. The 
reasoning in that case would be adopted. There was no 
difference in principle between pay in respect of non-guaranteed 
overtime and pay in respect of commission. Both represented 
types of normal remuneration. They were two sides of the same 
coin.  Regulation 16(3) of The Working Time Regulations 1998 
would to be interpreted and applied as if it had the following 
paragraph added to it: “(e) as if, in the case of the entitlement 
under Regulation 13, a worker with normal working hours whose 
remuneration includes commission or similar payment shall be 
deemed to have remuneration which varies with the amount of 
work done for the purpose of section 221.” 
 

PATTERSON (appellant) v. CASTLEREAGH BOROUGH 
COUNCIL (respondent) 
[2015] NICA 47 
Northern Ireland Court of Appeal 
Gillen LJ 
As a lead claimant for the purposes of a multiple claim, Mr 
Patterson  brought proceedings against the council, alleging 
amongst other matters that there had been unlawful deductions 
from his wages contrary to Article 45 of the Employment Rights 
(Northern Ireland) Order 1996 and/or breach of the Working 
Time Regulations (Northern Ireland) 1998 (SR 1998/386) in that 
his holiday pay did not take into account voluntary overtime. The 
NICA held The industrial tribunal had erroneously determined 
that “voluntary overtime” could not as a matter of principle have 
been included in the calculation of holiday pay.  
The rationale behind the Working Time Directive 2003/88, as 
explained by the Court of Justice of the European Union, is that a 
worker should not have any disincentive placed in his path that 

[20i5] IRLR 721   
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may lead to him not taking his holidays – if he comes to expect a 
certain level of pay as normal then he should receive that during 
his holiday period. Whilst from a purely practical viewpoint this 
may smack more of theory than reality in most instances, it is the 
rationale that purportedly underpins the Directive and drives the 
case law thereon. Accordingly, in principle there is no reason why 
voluntary overtime should not be included as a part of a 
determination of entitlement to paid annual leave. It will be a 
question of fact for each tribunal to determine whether or not 
that voluntary overtime was normally carried out by the worker 
and carried with it the appropriately permanent feature of the 
remuneration to trigger its inclusion in the calculation. The 
present case would be remitted to determine whether, on the 
facts, the voluntary overtime should have been included in the 
calculation of holiday pay. 
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HUMAN RIGHTS     

Rubins v Latvia 
European Court of Human Rights 
[2015] ECHR 2  
The dismissal of a Latvian university professor was an 
unjustified interference with his right to freedom of 
expression under Article 10 of the European Convention on 
Human Rights. After he was told of merger plans, the 
professor had sent a series of emails alleging financial 
mismanagement, a lack of democracy and accountability and 
criticising the conduct of university managers and stated that 
that he would make his concerns public if the university 
rejected his proposals for resolving his employment situation. 
The proposals were rejected. The Latvian national news 
agency published the professor's views and, following an 
investigation into his conduct, the professor was dismissed 
and the Latvian courts rejected his claims. The professor 
brought proceedings in the European Court of Human Rights 
arguing that his dismissal breached his right to freedom of 
expression. A  majority  found that while dismissal was 
prescribed by law and pursued legitimate aims , that 
employees owing employers a duty of loyalty, reserve and 
discretion, in the circumstances it amounted to an unjustified 
interference with the professor's right to freedom of 
expression. The minority of two judges  considered that the 
facts were those of a classic employment dispute and In so 
far as any issue of freedom of expression arose, they had 
been adequately dealt with by the domestic courts which had 
been entitled to find that the professor had not been 
dismissed for expressing his opinions, but because of his 
professional and ethical misconduct in trying to blackmail his 
employer 

[2015] 
IRLR 319 
April  
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INDUSTRIAL ACTION     

Westminster Kingsway College v University and College 
Union 
2014 EWHC 4409 
High Court (QBD). 
Mitting J   
UCU called the disputed strike in September 2014 following pay 
negotiations for the year 2014-2015. The Union sought to rely on 
the same ballot protection it had obtained after the previous 
year’s pay negotiations when it held a one day strike in 
December 2013.The High Court granted  an injunction 
preventing a strike from taking place because it was  not 
protected by a ballot under the Trade Union and Labour 
Relations (Consolidation) Act 1992. A ballot that had authorised 
strike action ten months previously related to an earlier dispute. 

  IDS Brief 
1016, 
March 
2015, 
page 13. 

HARTLEY and others (appellants) v. KING EDWARD VI 
COLLEGE (respondent) 
[2015] EWCA Civ 455 
Court of Appeal, (CA) 
Elias LJ, Tomlinson LJ, Sales LJ 
The CA considered the question: When teachers go on strike their 
employer can withhold their pay. But how much can the employer 
withhold? The Apportionment Act 1870 had nothing to say about the 
rate at which salary accrued daily; a proper interpretation of the 
teachers' contracts meant that the pay referable to a strike day was 
1/260 of their annual salary. Section 2 of the Apportionment Act 1870 
provided that “All ... periodical payments in the nature of income ... 
shall, like interest on money lent, be considered as accruing from day to 
day, and shall be apportionable in respect of time accordingly.” Section 
7 provided that “The provisions of this Act shall not extend to any case 
in which it is or shall be expressly stipulated that no apportionment 
shall take place”. 
Relating the work to the total number of annual working days, including 
days which were paid holidays, provided a sensible and acceptable 
principle (which possibly erred in the employee's favour). 

[2015] IRLR 
650, August  

[2015] ICR 
1143 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/455.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/455.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

57 

JURISDICTION  

Dhunna v CreditSights Ltd 
[2014] EWCA Civ 1238 
Rimer , Floyd , Macur LJJ 

Unfair dismissal. Work outside Great Britain. Employee of 
British subsidiary of New York based company living and 
working at an office  in Dubai which operated as a branch 
of the London office with the administrative support of the 
respondent. Whether within territorial scope of protection 
from unfair dismissal.  Dubai office closed. ET held no 
sufficiently strong connection but EAT overruled. CA 
reinstated ET.  

An employee who was working or based abroad at the 
time of his dismissal could not bring an unfair dismissal 
claim unless, exceptionally, he could show that his 
employment relationship had a sufficiently strong 
connection with Great Britain and British employment law 
that it could be presumed that Parliament had intended 
that the section should apply to him. Proof of such 
connection was not established by making a comparison of 
the relevant merits of British and any competing system of 
employment law.  In establishing a sufficient connection, 
what counted was whether or not the employee was 
working in Great Britain at the time of his dismissal, rather 
than what was contemplated when the employment 
contract was made, and the fact that the claimant had 
been engaged under an English contract of employment by 
a company incorporated in England and Wales was not a 
compelling factor. The employment judge had found the 
facts that he was required to find and given full and cogent 
reasons for his conclusion, and there was no justification 
for any rehearing. 

 [2014] 
IRLR 953 

[2015] ICR  
105 
 
 
[2014] 
WLR(D) 
404 

 

Smania v Standard Chartered Bank 
UKEAT/0181/14/KN 

THE HONOURABLE MR JUSTICE LANGSTAFF  
SUMMARY 
UNFAIR DISMISSAL 
HUMAN RIGHTS  
WORKING OUTSIDE THE JURISDICTION 
An employee of a bank made allegations of financial 
malpractice, and was dismissed.  He was Italian, and both 
lived and worked in Singapore. The contract under which he 
worked was subject to Singaporean law. The only connection 
his case had with the UK was that that was where the head 
office of the Bank was.   
It was accepted that if his claim had been one of “ordinary” 
unfair dismissal, the test to determine whether the ERA 
1996 applied (extra-territorially) would be whether the 
Claimant’s employment had a sufficiently strong 
connection with Great Britain and with British employment 

[2015] 
IRLR 271 
April 
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law, and he could not meet it. It was argued however that 
where the claim was for the suffering of a detriment, or 
dismissal, on the grounds that the employee had made a 
public interest disclosure, a “looser” test should apply, 
such as would permit the Claimant to rely on the 
protective provisions of the 1996 Act.  An ET rejected this 
argument. 
On appeal, it was submitted that the EJ was in error by 
failing to apply the principle in Bleuse v MBT, and had 
failed to consider what Parliament might reasonably be 
taken to have indicated should be the position.  The right 
to freedom of expression, guaranteed by Art. 10 ECHR was 
part of UK Law not least because the EU Charter applied, 
and Art. 11 of it adopted Art. 10 ECHR; and this freedom 
involved not only a right to express but a right to listen, 
which in the case of a disclosure made abroad concerning a 
British bank therefore involved the rights of UK citizens to 
hear it. 
The appeal was rejected. Bleuse did not apply, since 
neither the ECHR nor EU Law applied in Singapore; nor did 
the claim involve a directly effective right.  There was no 
sufficient reason to treat the ERA as extending extra-
territorially such that whistle-blowing detriments or 
dismissals fell within its scope whilst other dismissals did 
not.  Parliament inserted the relevant provisions into the 
ERA 1996 at a time when all such rights were subject to an 
express geographic limitation: the implied limitation should 
be no different in the present case from that applied in 
Ravat.       
 

Benkharbouche v Embassy of the Republic of 
Sudan 

[2015] EWCA Civ 33 

LORD DYSON, MASTER OF THE ROLLS 
LADY JUSTICE ARDEN 
and 
LORD JUSTICE LLOYD JONES 

The State Immunity Act 1978  which  bars foreign nationals 
employed in the UK by foreign diplomatic missions from bringing 
civil claims related to their employment, are incompatible with 
the right to a fair trial and effective remedy under Article 47 of 
the EU Charter of Fundamental Rights and the right to a fair trial 
under Article 6 of the European Convention on Human Rights. 
Where the claims relate to EU-derived rights in respect of race 
discrimination and working time, it was necessary to disapply the 
relevant provisions of the State Immunity Act so as to give the 
claimants a remedy. However, in so far as the claims related to 
purely domestic rights such as unfair dismissal and unlawful 
deductions from wages, it was not possible to read down the 
relevant provisions so as to provide a remedy. The Court 
therefore proposed to make a declaration of incompatibility 
under the Human Rights Act 1998 in respect of the relevant parts 

   

http://www.bailii.org/ew/cases/EWCA/Civ/2015/33.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/33.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

59 

of the State Immunity Act after hearing submissions (the EAT did 
not have this power).  

MRS L LODGE v DIGNITY & CHOICE IN DYING & or  
UKEAT/0252/14/LA 
HIS HONOUR JUDGE PETER CLARK 
(SITTING ALONE)  
SUMMARY 
JURISDICTIONAL POINTS - Working outside the jurisdiction  
The Claimant moved to Australia, with the consent of the 
Respondents for family reasons and there continued to work 
remotely wholly and exclusively for the Respondents’ London 
operation.  The Employment Judge held that the Employment 
Tribunal had no jurisdiction to entertain her Employment Rights 
Act claims.  The Claimant’s appeal was allowed and jurisdictional 
ruling reversed. 

[2015] 
IRLR 184 
March  

 IDS Brief 
1019. April 
2015 page 
9 

AL-MALKI and another  v REYES  

[2015] EWCA Civ 32 

Court of Appeal, (CA) 

Reyes and the claimants, had been employed as domestic 
workers by Mr and Mrs Al-Malki, a Saudi diplomatic agent and his 
wife, the respondents. Both claimants brought proceedings 
before the employment tribunal alleging, inter alia, that they had 
suffered racial discrimination and harassment, and had been paid 
less than the national minimum wage. The respondents claimed 
diplomatic immunity pursuant to the Vienna Convention on 
Diplomatic Relations (“the 1961 Convention”) which was 
incorporated into English law by virtue of s.2 of the Diplomatic 
Privileges Act 1964. The employment tribunal held that 
diplomatic immunity did not apply, but the EAT ([2013] IRLR 929) 
upheld the claim to immunity. The claimants appealed. UK Visas 
and Immigration, a division of the Home Office, determined that 
both women had been the victims of trafficking.  

Article 31(1) of the 1961 Convention provides that “A diplomatic 
agent shall ... enjoy immunity from the receiving State's civil and 
administrative jurisdiction, except in the case of: ... (c) an action 
relating to any professional or commercial activity exercised by 
the diplomatic agent in the receiving State outside his official 
functions.” The main issue was whether the employment of 
domestic workers fell within the “commercial activity” exception. 
The claimants argued that the phrase “commercial activity” was, 
as a matter of ordinary language, wide enough to embrace an 
employment relationship where the elements of that relationship 
met the international definition of trafficking. They submitted 
that trafficking had, by virtue of its economically exploitative 
aspect, an inherently commercial nature. Further, they submitted 
that the interpretation was supported by international law 
considerations.    

The Court of Appeal (Lord Dyson – Master of the Rolls, Lady 
Justice Arden and Lord Justice Lloyd Jones)  dismissed the 
claimants' appeal. It held that Article 31(1)(c) of the 1961 
Convention gave diplomatic immunity  to claims for 

[2015] 
IRLR 289 
April 
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compensation by domestic workers, even if they were trafficked. 
With regard to the interpretative principles set out in the VCLT, 
as a matter of ordinary language, a contract for the provision of 
services which are incidental to family or domestic daily life was  
not “commercial activity”.  Article 4 of the ECHR (like Article 6) 
must be interpreted in accordance with the principles of 
international law, including the principles of diplomatic immunity 
contained in the 1961 Convention. In Rantsev, the Strasbourg 
Court affirmed that “… the Convention should so far as possible 
be interpreted in harmony with other rules of international law 
of which it forms part”. In the present case the claimants needed 
to establish the existence of a superior rule of international law 
which entailed an exception to the principle of diplomatic 
immunity. 

 

BENKHARBOUCHE  v. EMBASSY OF THE REPUBLIC OF SUDAN; 
JANAH  v. LIBYA 

[2015] EWCA Civ 33 

Court of Appeal, (CA) 

Fatima Benkharbouche was a Moroccan national employed as a 
cook at the Sudanese embassy in London. She was dismissed and 
brought claims against the embassy for unfair dismissal, failure to 
pay the minimum wage and breach of the Working Time 
Regulations 1998.  Minah Janah was a Moroccan national 
employed as a member of the domestic staff of the Libyan 
embassy. She was dismissed and brought claims against Libya for 
unfair dismissal, arrears of pay, racial discrimination and 
harassment and breach of the Working Time Regulations 1998. 
Both the Sudanese embassy and Libya claimed immunity 
under s.1 of the State Immunity Act 1978 (“SIA”). The 
employment tribunals upheld those immunity pleas and 
dismissed the claims.  The EAT held that the court was required 
to disapply the infringing provisions of the SIA pursuant 
to s.2(1) of the European Communities Act 1972. 

On appeal the Court of Appeal (Lord Dyson – Master of the Rolls, 
Lady Justice Arden and Lord Justice Lloyd Jones)  made a  
declaration  ss.16(1)(a) and 4(2)(b) of the State Immunity Act 
1978, in applying state immunity to bar the employment claims, 
infringed the European Convention on Human Rights. 

There is conflicting authority on when Article 6 is engaged in 
immunity cases. The decision of the House of Lords in Holland v 
Lampen-Wolfe, that Article 6 is not engaged where the grant of 
immunity is required by international law, is binding on the Court 
of Appeal. In contrast, the Strasbourg court has consistently held 
that Article 6 is engaged in these circumstances. However, in the 
present cases it was not necessary to choose between the 
competing approaches. The approach of the Strasbourg court 
would not result in a contracting State being held to be in breach 
of Article 6 simply because it gave effect to a rule of international 
law requiring the grant of immunity. In any such case the grant of 
immunity would be held to be a proportionate means of 

[2015] 
IRLR 301 
April  
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1018, April  
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achieving a legitimate aim. 

If a State adopts a rule restricting access to the court which it is 
not required by international law to adopt, there is a violation of 
Article 6 unless the rule otherwise meets the requirements for a 
limitation on that right. Nevertheless, this does not mean that 
the application of the proportionality test is totally inflexible. The 
precise scope of immunities required by international law is often 
the subject of great uncertainty and the boundary lines between 
immunity and non-immunity will often be difficult to draw. It is 
necessary to accord to States which are parties to the ECHR a 
margin of appreciation in determining their obligations under 
international law.  

In the present cases, while Holland v Lampen Wolfe was correct 
in principle and binding on the court, the issues of international 
law would be addressed in the context of Article 6. It was 
necessary to consider whether the immunity of the respondent 
States by virtue of ss.4 and 16(1)(a) was required by international 
law or, at least, lay within the margin of appreciation accorded to 
States to determine the extent of their obligations under 
international law. The effect of s.16(1)(a) was to grant immunity 
in all cases concerning embassy or consular employment 
disputes. It was a blanket provision. It was impossible to conclude 
that there was any rule of international law which required the 
grant of immunity in respect of employment claims by members 
of the service staff of a mission 

 in the absence of some special feature such as where the claim 
was for the recruitment, renewal of employment or 
reinstatement of an individual or where the proceedings would 
have interfered with the security interests of the State. No such 
considerations arose in the present cases. . A declaration of 
incompatibility would be made as any attempt to read down 
ss.16(1)(a) or 4(2)(b) so as to have removed immunity would 
have been to have adopted meanings inconsistent with 
fundamental features of the legislative scheme. 

 Sections 16(1)(a) and 4(2)(b) violated Article 47 of the EU 
Charter; they would be disapplied to enable the claims falling 
within the scope of EU law.  The court would disapply ss.4(2)(b) 
and 16(1)(a) to the extent necessary to enable employment 
claims (other than for recruitment, renewal or reinstatement) 
falling within the scope of EU law by members of service staff, 
whose work does not relate to the sovereign functions of the 
mission staff, to proceed. 

 

General Medical Council and others v Michalak 

UKEAT/0213/14/RN 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 

(SITTING ALONE)  

SUMMARY 
JURISDICTIONAL POINTS 
PRACTICE AND PROCEDURE 
The Claimant complained to an Employment Tribunal that she 

 [2015] 
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had been discriminated against by the GMC (a qualifications 
body).  The GMC contended that section 120(7) Equality Act 
precluded jurisdiction, since judicial review afforded an appeal 
for the acts complained of, was provided for by statute and came 
within the meaning of “appeal” as explained by Hoffmann J in 
Khan v GMC. 
At a Preliminary Hearing, the Employment Judge wrongly failed 
to recognise he was bound by the decision of the Employment 
Appeal Tribunal in a case which was directly in point (Jooste); and 
therefore permitted the proceedings to continue in part.  
Similarly, he permitted proceedings to continue against two 
named Respondents personally, when on the same principles as 
accepted in Jooste he should not have done.  Thirdly, after the 
Notice of Appeal was served, he purported to be exercising the 
slip rule of his own motion when in fact he was setting out fresh 
relevant conclusions, as to which he should have heard 
submissions first.   
On appeal, it was held that Jooste would be followed, though 
there were sufficient reasons to doubt that it was correct for 
permission to appeal to be given.  

 

OLSEN (appellant) v. GEARBULK SERVICES LTD and 
another (respondents) 

EAT  

UKEAT/0345/14/RN 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT)  

SITTING ALONE 

SUMMARY 
PRACTICE AND PROCEDURE: Preliminary Issues 
A peripatetic employee, who was Danish and had his home in 
Switzerland, freely entered into a contract with the First 
Respondent, a company incorporated in Bermuda, by which he 
was to occupy an international role, based in Switzerland, as its 
Strategy and Business Development Director.  The contract was 
governed by Bermudian law and provided that the courts of 
Bermuda should have jurisdiction. Before doing so he had first 
considered but rejected a contract which provided for him to 
work in England, in a contract governed by UK law. He ensured 
that he never spent so many days in the UK as to be subject to UK 
taxation, and though whilst working in the UK (which he did for 
longer than in any other single jurisdiction) he stayed in 
accommodation in Esher, he arranged for it to be contracted for 
by a family company rather than in his own name.  He was 
dismissed (he said as the result of making a public interest 
disclosure) in England, and was told of his dismissal by an 
employee of the Second Respondent.  The ET held his 
employment was not sufficiently closely connected with the UK 
and UK law for him to be able to claim; that in any event the UK 
courts did not have jurisdiction on the proper application of the 
Brussels Regulation, and that the Rome Convention did not have 
the effect that the applicable law was that of the UK. 

[2015] 
IRLR 
818, 
October 
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On appeal, the Claimant withdrew a ground alleging that the ET 
erred in failing to hold him an employee of the Second 
Respondent.  He asserted that the ET had reached a perverse 
decision, as to the base from which he operated, and as to the 
conclusion that his employment was not sufficiently closely 
connected with the UK and UK law.  This was rejected: it was 
not perverse. For the same reason, the challenge to the 
conclusion based on the Rome Convention had to fail (though 
under the Rome Regulation, as the applicable instrument, 
rather than the Convention),.  Though the judge had failed to 
pay regard to an amendment of the ET1 when holding that The  
Brussels Regulation did not confer jurisdiction, her decision was 
plainly and obviously right on other grounds, since she was 
wrong to hold that the Second Respondent was an agent of the 
First, within the meaning of the Regulation: from the facts she 
found, the only permissible conclusion was to the contrary.  The 
appeal was dismissed. 

R (on the application of HOTTAK and another) (claimants) 
v. SECRETARY OF STATE FOR FOREIGN AND 
COMMONWEALTH AFFAIRS and another (defendants) 
[2015] EWHC 1953 (Admin) 

Lord Justice Burnett and Mr Justice Irwin 

Mohammed Rafi Hottak and “AL”, the claimants, were Afghan 
nationals who had served as interpreters with the British military 
in Afghanistan. The British Government (“HMG”) recognised that, 
in relation to the occupations of Iraq and Afghanistan, locally 
engaged staff had run significant risks. From 2010, HMG had 
introduced policies (the “Afghan Scheme”) offering financial 
benefits and relocation opportunities to such staff as qualified. In 
2007, it had introduced such a scheme in relation to its 
occupation of Iraq (the “Iraq Scheme”). The claimants thought 
that the Iraq Scheme had been more generous than the Afghan 
Scheme, particularly in relation to relocation to the UK. They 
brought proceedings under the Equality Act 2010, contending 
that their exclusion from the allegedly more generous benefits of 
the Iraq Scheme had amounted to direct or indirect 
discrimination on the grounds of nationality. HMG argued that 
the level of intimidation of locally employed staff in Afghanistan 
had been on a much smaller scale than had occurred in Iraq. The  
issue  as whether ss.39(2) and 29 of the 2010 Act had governed 
the claimants' employment in Afghanistan; the Act itself was 
silent about the territorial reach of both sections and the 
Explanatory Notes stated that it was for the “courts to determine 
whether the law applies”. 

It was held that the territorial reach of s.39(2) of the Equality 
Act 2010 would be taken to be the same as that of s.94(1) of 
the Employment Rights Act 1996. The Afghan interpreters' 
discrimination claims fell outside of the territorial reach of 
s.39(2) of the Equality Act 2010 – reading across the approach 
taken to the 1996 Act, their connection with Great Britain was 
insufficient. The claimants failed under Part 5 not because of an 

[2015] 
IRLR 827 
October 
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express statutory exception, but because no intention could 
have been imputed to Parliament to apply that provision to the 
claimants' employment. Parliament could not have intended 
that a claim which related to terms and conditions of 
employment which was outside the territorial reach of Part 5 
was nevertheless within the territorial reach of Part 3. Even if 
the discrimination claims had fallen within the jurisdiction of 
the Equality Act 2010, they would not have been made out. The 
reason why the schemes had provided for different 
opportunities to relocate to the UK had not been because of 
the nationality of those who had provided services to HMG. It 
had been because they had done so in different countries, at 
different times, with different levels of threat and risk and in 
circumstances which had generated different opportunities to 
investigate that risk. 
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MATERNITY     

SEFTON BOROUGH COUNCIL (appellant) v. WAINWRIGHT 
(respondent) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0168/14/LA 
HER HONOUR JUDGE EADY QC 
SUMMARY 
MATERNITY RIGHTS AND PARENTAL LEAVE 
Sex discrimination 
Unfair dismissal 
Return to work 
Maternity and Parental Leave Regulations 1999 (MAPL 
Regs) - regulation 10 - redundancy during maternity leave 
and entitlement to be offered suitable available vacancy.   
Equality Act 2010 (EqA) - section 18 - direct discrimination 
because of pregnancy and maternity 
Appeal against the Employment Tribunal’s finding that 
there had been a breach of regulation 10 MAPL Regs 1999, 
dismissing that appeal:   
The employer sought to rely on the restructuring process – 
and the displacement and redeployment stages of that 
process – it had itself introduced.  That did not, however, 
avoid the conclusion (open to the Employment Tribunal on 
the evidence) that the Claimant’s post was redundant and 
that she was entitled to be offered a suitable alternative 
vacancy.  To allow that it was for the employer to 
determine when the redundancy arose could undermine 
the protection afforded by regulation 10; employers could 
state that there was only a redundancy after others had 
been “redeployed” into what might otherwise have been 
suitable available vacancies.  “Redundancy” should be 
given the same meaning as under the Employment Rights 
Act 1996 (Secretary of State for Justice v Slee 
UKEAT/0349/06/JOJ).  Doing so, it could not be said that 
the Employment Tribunal reached a perverse conclusion in 
finding that the Claimant’s position was redundant.  
Further, although regulation 10 does not define ‘vacancy’ 
and does not expressly oblige an employer to offer every 
suitable vacancy or, where there is more than one 
available, any particular suitable vacancy, on the evidence 
in this case the Employment Tribunal was entitled to find 
that the position of Democratic Service Manager (“DSM”) 
was an available vacancy that was (on the employer’s own 
assessment) “suitable” for the Claimant.  The DSM post 
was unoccupied (as a newly created post) at the time the 
Claimant’s position became redundant and, adopting a 
normal approach to the use of the word, it was open to the 
Employment Tribunal to conclude that it was an available 
‘vacancy’.  It may be that the employer could have met its 
obligation under regulation 10 if it had offered the 
Claimant a different suitable available vacancy (which 
would allow considerations of proportionality to come into 

[2015] IRLR 
90 Feb 2015 

[2015] 
I.C.R. 
652 
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play, see Eversheds Legal Services Ltd v De Belin [2011] 
IRLR 448, EAT), but it never did.  
Ultimately this ground really amounted to an attempt to 
challenge findings of fact that were permissible on the 
evidence before the Employment Tribunal.  The appeal on 
this basis was dismissed.   
Appeal against finding of direct discrimination under 
section 18 EqA 2010, allowing that appeal:  
On this point, the employer was correct as to the 
difference in how the protections were afforded under 
section 18 EqA, on the one hand, and under regulation 10 
MAPL Regs, on the other.  The former provides that, if 
possessing the protected characteristic, a woman has to 
demonstrate unfavourable treatment because of 
pregnancy or maternity leave.  Regulation 10 provides that 
during the relevant period a woman is entitled to special 
protection and (by virtue of regulation 20) will be treated 
as unfairly dismissed unfairly dismissed if this is denied. 
The Claimant’s case was put on the basis that a breach of 
regulation 10 must mean that there is inherent 
discrimination (Johal v the Commission for Equality and 
Human Rights UKEAT 0541/09) for section 18 purposes.  
That went beyond the language of the statute and was not 
the assumption made in other authorities on regulation 10 
(or earlier provisions to the same effect).  Here, the 
unfavourable treatment of the Claimant (her own position 
being made redundant and the failure to offer her a 
suitable alternative vacancy) certainly coincided with her 
being on maternity leave but that did not inevitably mean 
that it was because of it.  The Employment Tribunal was 
required to ask what was the reason why the Claimant had 
been treated the way she was.  The failure to do so was an 
error of law and this ground of appeal would therefore be 
allowed.  
In many cases, the section 18 question might well be 
answered by a finding under regulation 10.  The particular 
facts of this case, however, allowed for more than one 
conclusion.  As the Employment Tribunal had simply 
assumed its finding on regulation 10 answered the 
section 18 claim, it had failed to set out relevant findings 
on the “reason why” question.  That matter should be 
remitted to the same Employment Tribunal for further 
consideration in the light of this Judgment. 
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NATIONAL MINIMUM WAGE    

COMMISSIONERS FOR REVENUE AND CUSTOMS v LORNE 
STEWART PLC 
UKEAT/0250/14/LA 

HIS HONOUR JUDGE SHANKS 

(SITTING ALONE)  

SUMMARY 
NATIONAL MINIMUM WAGE 
Lorne Stewart paid for employees to attend courses on condition 
they signed an agreement to repay all or part of the cost of the 
course if they left within two years and providing for the money 
to be deducted from their final salary payment.  The deduction of 
that money led to the final salary payments of a number of 
employees who had resigned within the two years being prima 
facie below the minimum wage.  HMRC issued a Notice of 
Underpayment, which Lorne Stewart appealed.  The issue was 
whether the money deducted came within regulation 33(a) of the 
National Minimum Wage Regulations 1999 and in particular 
whether the liability to repay was “in respect of conduct of the 
worker, or any other event, in respect of which he is 
contractually liable”.  
It was held that for an event to come within the words “any other 
event” it had to have some relationship to conduct by the worker 
in the sense that the worker should in some way be responsible 
for the event in question. 
In this case the employee had voluntarily resigned before the 
expiry of the two years; this was “any other event” in that sense 
and Lorne Stewart were therefore entitled to deduct the 
repayment for the purposes of the national minimum wage. 
 

[2015] 
IRLR 187 
March  

  

Daler-Rowney Ltd v Revenue and Customs 
Commissioners 

UKEAT/0273/13/LA 

THE HONOURABLE MR JUSTICE LANGSTAFF  

SITTING ALONE 
SUMMARY 
RACE DISCRIMINATION; INDIRECT 
NATIONAL MINIMUM WAGE 

An employer appealed a Notice requiring it to make payments of 
arrears of wages to 26 students, on the basis they had not 
received the national minimum wage (“NMW”), and a further 
penalty.  It contended that the students fell within an exemption 
from the NMW, provided for by regulation 12(8) of the NMW 
Regulations:  

“A worker who is undertaking a higher 
education course and before the course 
ends is required, as part of that course to 
attend a period of work experience not 
exceeding one year does not qualify for the 
National Minimum Wage in respect of work 

 [2015] 
I.C.R. 632 
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done for his employer as part of that 
course”.  

A higher education course was so defined as to relate only to 
courses undertaken within the UK, and thus disproportionately 
excluded EU and foreign students who were not taking such 
courses from having as favourable an opportunity of gaining work 
experience.  The ET decided that this was (indirectly) 
discriminatory, but justified as a proportionate means of 
preventing abuse of the NMW system, which was a legitimate 
aim.  It was held entitled on appeal to reach this conclusion, and 
several other grounds of appeal were also rejected. 

 
Bundesdruckerei GmbH v Stadt Dortmund, ECJ. 

(Reference for a preliminary ruling — Article 56 TFEU — Freedom 
to provide services — Restrictions — Directive 96/71/EC — 
Procedures for the award of public service contracts — National 
legislation requiring tenderers and their subcontractors to 
undertake to pay a minimum wage to staff performing the 
services relating to the public contract — Subcontractor 
established in another Member State). 
In a situation such as that at issue in the main proceedings, in 
which a tenderer intends to carry out a public contract by having 
recourse exclusively to workers employed by a subcontractor 
established in a Member State other than that to which the 
contracting authority belongs, Article 56 TFEU precludes the 
application of legislation of the Member State to which that 
contracting authority belongs which requires that subcontractor 
to pay those workers a minimum wage fixed by that legislation 
 

  IDS Brief 
1015, 
February 
2015  page 
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PART TIME WORKERS     

ÖSTERREICHISCHER GEWERKSCHAFTSBUND v. VERBAND 
ÖSTERREICHISCHER BANKEN UND BANKIERS 
Case C-476/12 
Court of Justice of the European Union, (CJEU) 

Clause 4.2 of the Framework Agreement on part-time work 
concluded on 6 June 1997, which is annexed to Council 
Directive 97/81/EC of 15 December 1997 concerning the 
framework agreement on part-time work concluded by 
UNICE, CEEP and the ETUC, as amended by Council 
Directive 98/23/EC of 7 April 1998, must be interpreted as 
meaning that the principle pro rata temporis applies to the 
calculation of the amount of a dependent child allowance 
paid by an employer to a part-time worker pursuant to a 
collective agreement such as that applicable to the 
employees of Austrian banks and bankers. 

 

[2015] 
IRLR 67 
January 
2015 

  

R (on the application of Unison) (claimant) v. LORD 
CHANCELLOR (defendant) (No.2) 
[2014] EWHC 4198 (Admin) 
High Court, Admin (HC) 
In relation to the challenge regarding Tribunal fees, the 
Court held that the union had not demonstrated that the 
principle of effectiveness had been infringed. The 
imposition of a fee in order to help pay for the service is 
plainly in principle a legitimate aim designed to ensure that 
the users of the service make a contribution towards its 
cost. The only issue in my judgment is whether it does in 
practice make access impossible or exceptionally difficult. 
The claimant still does not rely upon any actual instances 
of individuals who assert that they have been or would be 
unable to take claims notwithstanding that their income is 
too much to qualify for remission. Nor did it in its 
submissions focus upon hypothetical individuals as it did in 
the first case. Instead, the union essentially relies upon 
statistics to make good its claim, these being fuller than 
were available before the court at the earlier hearing. The 
figures demonstrate incontrovertibly that the fees have 
had a marked effect on the willingness of workers to bring 
a claim but they do not prove that any of them are unable, 
as opposed to unwilling, to do so. court can only properly 
test the argument if there are actual cases which will 
enable the court to review the income and expenditure of 
a particular individual or individuals and apply the 
effectiveness principle in that concrete situation. The 
Union had also not made out indirect discrimination.  

[2015] IRLR 
99 February 
2015  

[2015] 2 
C.M.L.R. 4 
 
  [2015] 
I.C.R. 390 

IDS Brief 
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3 

NAYIF (appellant) v. HIGH COMMISSION OF BRUNEI 
DARUSSALAM (respondent) 
[2014] EWCA Civ 1521 
Court of Appeal, (CA) 
THE PRESIDENT OF THE QUEEN'S BENCH DIVISION 

[2015] IRLR 
134 
February 
2015 

[2015] C.P. 
Rep. 11  
 
 [2015] 
I.C.R. 517  
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(SIR BRIAN LEVESON) 
LORD JUSTICE ELIAS 
and 
LADY JUSTICE RAFFERTY 
Claim in employment tribunal which was held to be out of 
time with no consideration of the merits. The Claimant 
then issued proceedings in the High Court in negligence 
and breach of contract in respect of the same alleged 
psychiatric injury and catalogue of complaints that he had 
made in the Tribunal. Held that the previous proceedings 
had not been enough to bring into play res judicata.  There 
was  no justification for the principle applying in 
circumstances where there has been no actual adjudication 
of any issue and no action by a party which would justify 
treating them as having consented, either expressly or by 
implication, to having conceded the issue by choosing not 
to have the matter formally determined. However, that will 
not prevent issue estoppel being raised where there has in 
fact been an adjudication of a relevant issue albeit in the 
context of a jurisdictional issue. 
 

Kiani v Secretary of State for the Home Department 
UKEAT/0009/14/DM 
THE HONOURABLE MR JUSTICE LANGSTAFF  
SUMMARY  NATIONAL SECURITY 
An immigration officer (“C”) employed by the Home Office 
was suspended, his security clearance withdrawn, and then 
dismissed, all without any reason being given to him.  He 
claimed it was because of discrimination against him on 
the grounds of race/religion. Rule 54 (National Security) 
was held to apply, and C was excluded from participation in 
closed proceedings, though there was a Special Advocate 
appointed on his behalf.  C’s application for orders to 
address the lack of substantive disclosure to him was 
rejected.  He appealed, contending that since the Supreme 
Court decision in Tariq v Home Office the CJEU had decided 
in ZZ that at the very least a minimum gist of the case 
against C should have been disclosed openly.  That 
submission was rejected: the authority of Tariq was 
unaffected by ZZ since the factual contexts within which 
each decision was made were very different, as the Court 
of Appeal decision made when ZZ resumed for hearing 
before it made clear.  The EJ had (contrary to C’s 
submissions) considered the particular facts of the case 
before striking the balance he did between the public 
interest in national security and the private interest of C in 
obtaining the means to fight his case effectively.  He was 
not (contrary to C’s submissions) required to apply a 
principle that it might be preferable to strike the claim out 
rather than provide for a necessarily inadequately fair 
hearing, nor in error in failing to provide for all the issues 
relating to the admissibility of evidence, closed or open, to 

 [2015] 
I.C.R. 418  
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be resolved prior to the substantive hearing.  The appeal 
was dismissed. 

MOULTRIE and others v. MINISTRY OF JUSTICE  
UKEAT/0239/14/LA 
THE HONOURABLE MR JUSTICE LEWIS 
SITTING ALONE 
SUMMARY 
PART TIME WORKERS 

The Appellants are fee-paid medical members of Tribunals.  They 
were not given access to a pension scheme in respect of their 
service whereas salaried or full-time regional medical members 
were.  The Appellants contended that the work of the typical fee-
paid medical member was the same as or broadly similar to that 
of the regional medical members within the meaning of 
regulation 2(4)(a) (ii) of the Part–Time Workers (Prevention of 
Less Favourable Treatment) Regulations 2000. 

Employment Judge Macmillan held that 85% of the work that the 
regional members did, that is sitting on appeals in a judicial 
capacity, was the same as the work done 100% of the time by 
fee-paid medical members and he considered that the work was 
of high importance.  He therefore considered whether the 
differences between the work that the two groups did were so 
important that they should not be regarded as being engaged in 
broadly similar work.  He concluded that the differences were of 
such importance as the role of regional medical members was 
qualitatively different from that of fee-paid medical members 
and brought a new dimension to the judicial structure taking 
elements from both fee-paid medical members’ work and work 
delegated to the regional medical member from the chief 
medical member and the chamber president. 

The Employment Judge had correctly approached the task of 
deciding whether the work of the two groups was the same or 
broadly similar.  He had approached the task in the way identified 
as appropriate by the House of Lords in Matthews and others v 
Kent and Medway Fire Authority and others [2006] ICR 365.  He 
had considered the work that the regional medical members 
were engaged on.  The conclusions he reached, on the facts as he 
found them, were ones that he was entitled to reach. 

[2015] 
IRLR 264 
April 

 IDS Brief 
1016, 
March  
2015 page   
10 

MR C F McGRATH v MINISTRY OF JUSTICE 

UKEAT/0247/14/LA 

HIS HONOUR JUDGE PETER CLARK 

MRS R CHAPMAN 

MR D J JENKINS OBE 

SUMMARY 
PRACTICE AND PROCEDURE - Bias, misconduct and procedural 
irregularity 
PART TIME WORKERS 
Part-Time Worker discrimination claim.  The Claimant, an 
Employment Tribunal lay member, sought to compare himself to 
a full-time salaried Employment Judge.  That comparator was 

  IDS Brief 
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rejected by an Employment Judge sitting alone and the claim 
dismissed. 
On appeal by the Claimant, a full division (a) rejected a complaint 
that the Employment Judge had decided the point based on his 
own experience rather than the evidence before him, and (b) 
that in any event the decision was plainly and unarguably correct 
given the differences as well as the similarities between the two 
roles. 
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POSTED WORKERS  

SÄHKÖALOJEN AMMATTILIITTO RY v. ELEKTROBUDOWA 
SPÓLKA AKCYJNA 
Case C-396/13 

European Court of Justice, (ECJ) 

A Polish company, ESA, wanted workers for a nuclear power station 
construction site in Finland. It concluded, in Poland and under Polish 
law, employment contracts with 186 workers, who were posted to ESA's 
Finnish branch and provided with accommodation. Subsequently, the 
posted workers assigned pay claims to a Finnish trade union, 
Sähköalojen ammattiliitto ry. The union argued that the workers were 
entitled to be paid in accordance with minimum pay provisions 
contained in Finnish collective agreements for the electricity sector and 
electrical installation sector. ESA contended that the union did not have 
standing to bring proceedings on behalf of the posted workers, on the 
ground that Polish law prohibited the assignment of claims arising from 
an employment relationship. A Finnish court referred questions to the 
Court of Justice of the European Union (“CJEU”). The first issue for the 
CJEU was whether the Posted Workers Directive 96/71/EC, read in light 
of Article 47 (right to an effective remedy) of the European Union 
Charter of Fundamental Rights, prevented the Polish law on the 
assignment of claims from barring the minimum wage claims in Finland. 
The remaining issues were whether, under Article 3 of the Directive, 
read in the light of Articles 56 (freedom to provide services) and 57 
(definition of services) of the Treaty on the Functioning of the European 
Union (“TFEU”), the various provisions in the host State's collective 
agreements applied to the pay of the posted workers. 

The CJEU (First Chamber) (Judges S Rodin – President of the Sixth 
Chamber, acting President of the First Chamber, A Borg Barthet, E Levits 
– Rapporteur, M Berger and F Biltgen)  ruled: 

“1. In circumstances such as those of the case before 
the referring court, [the Posted Workers Directive 
96/71/EC], read in the light of Article 47 of the 
Charter… prevents a rule of the Member State of the 
seat of the undertaking that has posted workers to 
the territory of another Member State – under which 
the assignment of claims arising from employment 
relationships is prohibited – from barring a trade 
union, such as the Sähköalojen ammattiliitto, from 
bringing an action before a court of the second 
Member State, in which the work is performed, in 
order to recover for the posted workers, pay claims 
which relate to the minimum wage, within the 
meaning ofDirective 96/71, and which have been 
assigned to it, that assignment being in conformity 
with the law in force in the second Member State. 

2. Article 3(1) and (7) of Directive 96/71, read in the 
light of Articles 56 TFEU and 57 TFEU, must be 
interpreted as meaning that: 

– it does not preclude a calculation of the minimum 
wage for hourly work and/or for piecework which is 
based on the categorisation of employees into pay 
groups, as provided for by the relevant collective 
agreements of the host Member State, provided that 
that calculation and categorisation are carried out in 

[2015] 
IRLR 407 
May  
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accordance with rules that are binding and 
transparent, a matter which it is for the national court 
to verify; 

– a daily allowance such as that at issue in the main 
proceedings must be regarded as part of the minimum 
wage on the same conditions as those governing the 
inclusion of the allowance in the minimum wage paid 
to local workers when they are posted within the 
Member State concerned; 

– compensation for daily travelling time, which is paid 
to the workers on condition that their daily journey to 
and from their place of work is of more than one 
hour's duration, must be regarded as part of the 
minimum wage of posted workers, provided that that 
condition is fulfilled, a matter which it is for the 
national court to verify; 

– coverage of the cost of those workers' 
accommodation is not to be regarded as an element 
of their minimum wage; 

– an allowance taking the form of meal vouchers 
provided to the posted workers is not to be regarded 
as part of the latter's minimum salary; and 

– the pay which the posted workers must receive for 
the minimum paid annual holidays corresponds to the 
minimum wage to which those workers are entitled 
during the reference period.” 

The Polish law preventing the assignment of claims did not bar the 
Finnish union's action before the Finnish courts regarding the wages of 
the workers posted to Finland. Article 3(1) of Directive 96/71 makes 
quite clear that minimum rates of pay are to be defined by the national 
law and/or practice of the Member State to whose territory the worker 
is posted. It is implicit in that wording that the method of calculating 
those rates and the criteria used in that regard are also a matter for the 
host Member State. It follows, first, that the rules in force in the host 
Member State may determine whether the calculation of the minimum 
wage must be carried out on an hourly or a piecework basis. However, if 
they are to be enforceable against an employer which posts its 
employees to that Member State, those rules must be binding and must 
meet the requirements of transparency, which means, in particular, 
that they must be accessible and clear. Thus, the minimum wage 
calculated by reference to the relevant collective agreements cannot be 
a matter of choice for an employer who posts employees with the sole 
aim of offering lower labour costs than those of local workers. The rules 
for categorising workers into pay groups apply instead of the rules that 
are applicable to the posted workers in the home Member State. It is 
only where a comparison is made between the terms and conditions 
applied in the home Member State and those in force in the host 
Member State that the categorisation made by the home Member State 
must be taken into account when it is more favourable to the worker. 
However, if they are to be enforceable, the host rules must again be 
binding and transparent. The posted workers were entitled to the daily 
allowance and the compensation for travelling time which were parts of 
the minimum wage under Article 3. 
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PROCEDURE  

MR M HARRIS v (1) ACADEMIES ENTERPRISE 
TRUST (2) MS C HAYNES (3) MR M MULDOON (4) 
MR I COMFORT 
UKEAT/0097/14/KN & UKEAT/0102/14/KN 
THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE 
Striking-out/dismissal 
Postponement or stay 
Perversity 
The Claimant appealed the refusal of an Employment Tribunal to 
strike out the response.  The exchange of witness statements had 
been ordered for 19 February 2014, 12 days prior to trial.  In 
breach of this order, the Respondent did not serve 13 witness 
statements, but sought an extension of time for doing so.  That 
was refused.  The statements were still not provided.  On the 
Thursday before the Monday when the hearing was due to start, 
another Judge ordered the statements to be brought to the 
Employment Tribunal, saying that strike-out would be 
considered.  However, no unless order had been made. 
The Claimant suffered from anxiety and depression, likely on the 
evidence to be exacerbated by a delay in the hearing of his claim.  
The judge found that the delay had been intentional and 
contumelious, such that he had a discretion to strike out the 
response, but declined to do so.  An important factor in his 
reasoning was that the failure was a personal failure of the 
Respondent’s solicitor.  The claims asserted discriminatory 
conduct toward the Claimant by individual Respondents; the 
failure was not directly their responsibility, there could be a  fair 
trial, and it would on balance cause them greater prejudice to be 
at risk of unjustified stigma than the prejudice would be to the 
Claimant if strike-out was refused. 
The Claimant argued that the Employment Tribunal had adopted 
the wrong test - the unforgiving “post-Mitchell” approach 
adopted in the Civil Procedure Rules (CPR) should be applied in 
the Employment Tribunal; that the conclusion as to the balance 
of prejudice was perverse, and that individual Respondents 
should be regarded as indissociable from their solicitor, such that 
his fault was theirs.  Other ancillary complaints were also made. 
Held: the overriding objective in the CPR contains specific 
considerations, of particular importance in the context in 
which those rules operate, which do not apply to the 
Employment Tribunals, where the overriding objective was 
repeated in revised Rules in 2013 without specific mention 
of those considerations.  It is nonetheless part of dealing 
with a case justly that regard is had to the impact of a case 
upon the resources of the Tribunals, to ensure that one 
case does not exhaust a disproportionate share of them 
and by doing so deprive a later case of time, or delay its 
start.  The Judge correctly applied the principles and 

 [2015] 
IRLR 208 
March  

[2015] I.C.R. 
617 
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authorities.  An exercise of discretion cannot readily be 
attacked on appeal, and there was no error of law in the 
Employment Judge’s approach to his exercise of it in this 
case.  He was entitled on the facts to find that the real fault 
was that of the solicitor, and was not in error of law in 
drawing the balance of prejudice as he did. 

EAST OF ENGLAND AMBULANCE SERVICE NHS TRUST v. 
SANDERS 
UKEAT/0217/14/RN 
THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 
MS V BRANNEY 
MRS M V McARTHUR BA FCIPD 
SUMMARY 
PRACTICE AND PROCEDURE - Bias, misconduct and procedural 
irregularity 
An Employment Tribunal heard evidence and submissions on a 
preliminary issue of disability, and retired to consider its decision.  
It then researched the Internet, without prior reference to the 
parties, to ask a question about whether there had been no 
obvious prior issue between the parties (the Claimant being a 
litigant in person).  It was unclear why it had done so, since what 
was found was of dubious relevance, though it may have 
appeared it was trying to find evidence which might favour the 
Claimant.  Having returned into the hearing, it told the parties 
what it had found out.  It then asked further questions, appearing 
to accept uncritically the accuracy and reliability of what had 
been discovered.  It rejected an application to recuse itself, but 
did so in terms which, when added to those of comments made 
on an affidavit filed for the Appellants, indicated to the Appeal 
Tribunal that it had an animus toward the Appellant, not least by 
appearing prepared to criticise a consultant psychiatrist joint 
expert for not having approached his examination of the 
Claimant properly, when there was no evidential basis at all for 
this criticism.   
The Employment Tribunal appeared to think it was free to 
conduct its own research into the facts surrounding what had 
happened.  
Held: It should not have tried to obtain its own evidence; the role 
of an Employment Tribunal is accusatorial, and assisting litigants 
in person to give the best evidence they would wish to give to 
make their case should not be confused with making a case for 
such litigants which they have never tried to make.  The 
Employment Tribunal here descended impermissibly into the 
arena, compounded that by making comments to the 
Employment Appeal Tribunal seeking to construct arguments 
(here in support of the Claimant) rather than stating facts, and 
appeared from what it said to be hostile to the Appellant.  The 
appeal was allowed. 
At one stage the Employment Tribunal said that what it had done 
by accessing the Internet had done no harm to anyone, whereas 
to the contrary it had exposed both parties to the costs and 
expense of an appeal, and significantly delayed the resolution of 
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a case the Claimant wished to be resolved as soon as possible.  
Observations made about the need for advocates before 
the Employment Appeal Tribunal to mark authorities to 
show the passages to be relied on. 

GOLDWATER and others  v. SELLAFIELD LTD  
UKEAT/0178/14/DXA 
HIS HONOUR JUDGE SHANKS 
(ON THE PAPERS) 
Mr Goldwater and the other appellants brought proceedings 
against their employer, Sellafield Ltd. The employment tribunal 
decided against the appellants in relation to a contractual 
entitlement to pay supplements, but they successfully appealed 
against that decision at the EAT. The appellants' solicitors sought 
a costs order under rule 34A(2A) of the Employment Appeal 
Tribunal Rules for £1,600, comprising the £400 issue fee and the 
£1,200 hearing fee. It was not disputed that the claims and 
appeal had been supported by the GMB and that the GMB had 
paid the fees in question. The GMB rulebook indicated that its 
members would not, provided they followed the rules, have to 
pay any legal costs. It was not suggested that the appellants had 
in fact paid anything to the GMB by way of reimbursement. Judge 
Shanks dismissed the application on the papers.  The appellants 
were not entitled to a costs order in respect of the EAT fees paid 
by their union. It was a moot point whether the appellants had 
personally “incurred” any fees; however, the fees clearly had 
been incurred on their behalf by the union and therefore came 
within the definition of the word “costs” as used in rule 34A. 
However, rule 34A(2A) limited the amount of a costs order which 
could be made under it to “… any fee paid by the appellant”. That 
provision was fatal to the costs claim. The plain fact was that the 
appellants had paid no fees at all and that the maximum order 
that could have been made was therefore nil. 

[2015] IRLR 381 
May  

  

PRACTICE STATEMENT 2015: NOTICES OF APPEAL 

and SKELETON ARGUMENTS 

 

Introduction 
1. Too many notices of appeal are simply too long. If a notice of 
appeal is too long, focus on what really matters can easily be lost. 
Justice then suffers. A change of culture is needed. 
2 Parties should realise that short, well-directed notices of appeal 
are usually more persuasive than long ones. The more points an 
appeal raises, the more it suggests that none is a very good one. 
3 What grounds in a notice of appeal should look like 
Notices of appeal should be set out in numbered paragraphs, in 
line with the forms set out in the EAT Rules 1993, rule 3 and 
Schedule. The grounds are contained within the notice. 
4  There is no right to appeal except on a point of law. A point of 
law should be easy to identify in a few words. Whatever the 
paragraph numbering of the surrounding text is, the grounds of 
appeal themselves:  

(a) should begin with the heading “Numbered Grounds” 

[2015] 
IRLR 542 
July  
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and be numbered consecutively, starting at (1); 
(b) each be headed by a brief description – underlined or 
in bold or both – of the point of law relied on (eg 
“Misinterpreted Section XX of the Equality Act 2010”; 
“Reached a decision on a point which had not been 
argued”; etc) followed only by what is needed to enable 
a judge of the EAT to understand the point; 
(c) should (except in the case of appeals alleging either 
perversity or bias) usually occupy in total no more than 
two sides of A4 paper 
(d) in the case of appeals alleging either perversity or 
bias, or both, should comply with para. 3.8 (perversity) or 
para. 13 (bias) of the EAT Practice Direction 2013 ([2014] 
IRLR 92); 
(e) should not include any quotation from either the 
tribunal judgment under appeal (which can and will be 
read by the EAT) or any authority (though if it is 
important and relevant to refer to an authority, the 
reference should allow it to be identified, and the 
relevant page and paragraph number should be stated); 
(f) should not contain any footnote, nor incorporate any 
other document. 

5    introductory, or further explanatory, text is considered 
desirable in addition to the grounds themselves, it should in most 
appeals be short, and should avoid making a complaint about the 
judgment of the tribunal which is not made as one of the 
numbered grounds. Notices of appeal are not meant to be 
skeleton arguments though it is permissible for enough to be said 
to persuade a judge at the EAT who considers the appeal on 
paper that it shows a reasonable ground for appealing. 
6 Respondent's answer 
A respondent to an appeal is not obliged to respond in any 
answer to contentions made in any text which accompanies the 
notice of appeal. Unless it has additional reasons to add, it is 
enough simply to say it relies on the reasons of the tribunal. 
Additional reasons to support the decision, if any, should be 
stated shortly. 
7 hat will happen if notices of appeal do not follow these 
directions 
(a) A judge may send them back to be shortened and 
resubmitted. Any delay caused by this will be regarded as that 
party's responsibility (though will not itself result in the appeal 
being ruled to be out of time). 
(b) A preliminary hearing may be directed, for the appellant alone 
to attend, to persuade the EAT there is reasonable ground for the 
appeal. Any expense, inconvenience and delay caused by this is 
the appellant's sole responsibility. 
(c) In some cases, the failure may be regarded as unreasonable 
conduct of litigation and expose the appellant to a risk of costs. 
8 Why is this Practice Statement needed? 
An appeal which is too long risks losing focus. There are other 
consequences too. Too long a notice of appeal invites too lengthy 
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a respondent's answer. This in turn can add to the length of 
hearings. This takes up time, to the disadvantage of the parties 
and to other cases which are also entitled to be heard in good 
time. It costs money where at least one party pays to be 
represented, not only in the additional length of a hearing, but 
because longer notices and answers may be thought by those 
who prepare them to justify higher charges.  
9 It is particularly unfair for litigants in person to have to try to 
work out from a mass of material what appeal point is really 
being made, when it could be simply and clearly stated. 
10 The judges of the EAT consider that notices of appeal have 
become longer and longer in recent times, and less helpful as a 
result.  
11 Other senior courts have found the same, and taken similar 
steps eg the Commercial Court (Tchenguiz v Grant Thornton 
[2015] EWHC 405, [2015] 1 All ER (Comm) 961) and Court of 
Appeal (Standard Bank plc v Via Mat International Ltd [2013] 
EWCA Civ 490, [2013] 2 All ER (Comm) 1222), and this has been 
echoed in the EAT (eg in Salmon v Castlebeck Care (Teesdale) Ltd 
[2015] IRLR 189). 
12 Skeleton arguments 
Skeleton arguments are not expected to be full written 
arguments, but instead are intended to provide the framework 
within which oral submissions will be made, and should be as 
short as the nature of the case permits. In particular they should 
not be lengthy just because the judgment under appeal is 
lengthy. 
13 They should refer to the decision or judgment under appeal, 
identifying the paragraphs of the judgment where an error of law 
may be detected or point of law arise; and the argument should 
correspond to the numbered grounds set out in the notice of 
appeal. 
14 It is often helpful to include citations to relevant legislation 
and authorities (ie case law) which are critical to the argument, 
though it is sufficient to identify these by adequate reference. As 
well as giving the reference, there should be a concise statement 
of what the legislation relevantly provides, and the legal principle 
for which a case is being cited.  
15 The argument should be self-contained: though it may give 
references for relevant legal authorities, it should not incorporate 
arguments set out in other documents by adopting them. 
Mr Justice Langstaff, President, EAT 13 May 2015 

 

OUTASIGHT VB LIMITED v MR L BROWN 

UKEAT/0253/14/LA 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Review 
Reconsideration - Rule 70 Schedule 1 Employment Tribunals 
(Constitution and Rules of Procedure) Regulations 2013 - fresh 
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evidence - interests of justice 
Having lost his claim for wrongful dismissal/breach of contract 
before the Employment Tribunal, the Claimant applied for a 
reconsideration of that Judgment on the basis that he wished to 
adduce fresh evidence.  The evidence in question related to the 
earlier criminal conviction (for offences of dishonesty) of the 
Respondent’s sole witness and director (Mr Whittaker).  The 
Employment Tribunal considered the change in the Employment 
Tribunals (Constitution and Rules of Procedure) Regulations 
2013 (Rule 70-73 Schedule 1) - which departed from the specified 
categories provided by Rule 34(3) of the Employment Tribunal 
Rules 2004 - meant it had a broader discretion and could admit 
fresh evidence even if not meeting the tests laid down in Ladd v 
Marshall [1954] 3 All ER 745, CA.  Although there was no 
evidence as to why the information could not have been 
obtained prior to the Liability Hearing, the Employment Tribunal 
took the view this was something it could consider and, doing so, 
concluded it should revoke its original Judgment. 
In reaching that view, the Employment Tribunal took account of 
the overriding objective and wider interests of justice but felt its 
original Judgment had been finely balanced and the credibility of 
Mr Whittaker had been a central feature in its decision making; 
had it been aware of his past conviction for offences of 
dishonesty that would have been likely to have had an important 
influence on the result of the case (albeit it could not say that it 
would necessarily have changed the result).  With some 
hesitation, the proper course was to revoke the earlier Judgment.   
On the Respondent’s appeal, allowing that appeal and revoking 
the Reconsideration Judgment and reinstating the Liability 
Judgment.  
The Employment Tribunal had erred in taking the view that the 
position had changed under the 2013 Rules.  The approach laid 
down in Ladd v Marshall would in most cases encapsulate what 
is meant by “the interests of justice”.  It provided a consistent 
approach across the civil courts and laid down the test applied in 
the Employment Appeal Tribunal.  Simply because those 
principles are no longer expressly set out within the Employment 
Tribunal Rules did not mean that they no longer had relevance 
when determining “the interests of justice”. 

There might be cases where the interests of justice would permit 
fresh evidence to be adduced notwithstanding that the principles 
laid down in Ladd v Marshall were not strictly met.  Employment 
Tribunals had, however, always had the ability to review 
Judgments where it was in the interests of justice to do so (see 
Rule 34(3)(e) ET Rules 2004).  That power was recognised as 
allowing for a residual category of case, see Flint v Eastern 
Electricity Board [1975] ICR 395, and could permit fresh evidence 
to be adduced in circumstances where the requirements of 
paragraph (d) were not strictly met (Flint; General Council of 
British Shipping v Deria [1985] ICR 198, EAT).  Such cases might 
include those where there was some additional factor or 
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mitigating circumstances which meant that the evidence in 
question could not be obtained with reasonable diligence at an 
earlier stage (Deria).  That might arise where there were issues as 
to fair hearing: where a party was genuinely ambushed by what 
had taken place or - as in Newcastle City Council v Marsden 
[2010] ICR 743, EAT - where circumstances meant that an 
adjournment was not allowed to a party when otherwise it might 
have been (there apparently because of error on the part of 
Counsel).  That, however, was not this case.  The Claimant had 
known sufficient of Mr Whittaker’s past to say - in written 
submissions at the Liability Hearing - that he had previously been 
in prison for fraud.  If the Claimant’s case was that this was 
relevant to Mr Whittaker’s credibility, he could have put that or 
sought an adjournment (a possibility the Employment Judge had 
raised) in order to properly prepare to put that case.  Even if he 
was taken by surprise by Mr Whittaker being called as the 
Respondent’s witness, he was given the opportunity to seek an 
adjournment and also had time to reflect further on the point 
when the case went part-heard.  Although the Claimant said 
there were difficulties in researching Mr Whittaker’s past 
because he used his middle name, the Claimant had himself 
disclosed documents in the Liability Hearing that gave Mr 
Whittaker’s full name, which was also apparent from exhibits to 
his (Mr Whittaker’s) witness statement.  There was no evidence 
that the Claimant could not have put the point and/or obtained 
the necessary further proof of conviction before Judgment was 
given on liability. Applying the interests of justice test, there was 
no reason why the principles laid down in Ladd v Marshall should 
not apply to this case.  The Employment Tribunal’s conclusion 
was vitiated by its erroneous approach; alternatively, was 
perverse.  

MR R CARROLL v THE MAYOR’S OFFICE FOR POLICING AND 
CRIME 

UKEATPA/0203/14/JOJ 

HIS HONOUR JUDGE HAND QC 

(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Time for appealing 
Appeal from Registrar: the time limited by rule 3(3) of the 
Employment Appeal Tribunal Rules 1993 (“the EAT Rules”) for 
serving the documents necessary for the proper institution of an 
appeal, as provided for by rule 3(3)(1)(a)-(c) of the EAT Rules, 
started to run when an Employment Tribunal sent out a 
judgment and written reasons even though it had been wrongly 
addressed both in terms of the identity of the person to whom it 
had been addressed as well as the address itself.  That was so 
even though under rule 86 of the Employment Tribunals 
(Constitution and Rules of Procedure) Regulations 2013, the 
document had not been “delivered” - Sian v Abbey National plc 
[2004] ICR 55; [2004] IRLR 185 considered and applied. 
Where two cases involving two different Claimants are heard 
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May 
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together the two cases constitute the proceedings for the 
purposes of rule 3(1) of the EAT Rules and therefore even if only 
one Claimant proposes to appeal, rule 3(1)(b) requires the 
prospective Appellant to either serve the ET1 form and ET3 forms 
in the co-Claimant’s case or give an explanation for not doing so 
and an appeal will not be properly instituted where neither step 
has been taken, notwithstanding the fact that the co-Claimant 
proves to have no interest in the appeal process. 
Whilst the conduct of a legal adviser may be a factor to take 
account of in exercising the discretion to extend time it is likely to 
be difficult to investigate and unlikely to be a compelling factor - 
Muschett v Hounslow London Borough Council [2009] ICR 424 
considered. 
The very considerable delay in instituting the appeal was not 
excusable, “extreme diligence” had not been shown by the 
Appellant and his legal advisers and discretion was not exercised 
in favour of extending time. 

 

MR L GOLDWATER & OTHERS v SELLAFIELD LTD 

UKEAT/0178/14/DXA 

HIS HONOUR JUDGE SHANKS 

(ON THE PAPERS)  
Thompsons applied for a costs order on behalf of the Appellants 
under Rule 34A(2A) of the EAT Rules in the sum of £1,600 
comprising the £400 issue fee and the £1,200 hearing fee.  
Eversheds contended  that the fees were not paid by the 
Appellants but by their union, the GMB, so that no award can be 
made under Rule 34A(2A). The Judge said that the plain fact is 
that the Appellants have paid no fees at all in this case and that 
the maximum order that can be made is therefore nil.  It followed  
no costs order could be made  and that the application was  
therefore be dismissed.  HHJ Shanks stated that the  decision 
arose  from the facts of the case and the specific wording of the 
newly introduced Rule 34A(2A).  Rules 34A(1) and 34B-D do not 
include similar words. 
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EF & NP v 1) AB (DEBARRED)  (2) CD (DEBARRED) (3) JK 
(DEBARRED) 

(4) QR (DEBARRED) (5) ASSOCIATED NEWSPAPERS LTD 
(DEBARRED 

UKEAT/0525/13/DM 

THE HONOURABLE MRS JUSTICE SLADE DBE 

(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE 
Restricted order reporting 
Disposal of appeal including remission 
The Employment Tribunal erred in refusing to extend Restricted 
Reporting Orders in respect of a Respondent to Employment 

[2005] 
IRLR 619 
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Tribunal proceedings and a non-party.  They failed to carry out 
the assessment of comparative importance of the Article 8 and 
Article 10 rights engaged in respect of each of the Appellants.  
Further, the matters the Employment Tribunal took into account 
in negating continuing the Restricted Reporting Order were not 
properly categorised as matters of public interest.  In re S(A 
Child) (Identification: Restrictions on Publication) [2005] 1 AC 
593 and F v G Publication [2012] ICR 246 applied.  A Restricted 
Reporting Order made under Section 35(1)(a) Employment 
Tribunals Act 1996.  Jafri v Lincoln College [2014] ICR 920 and 
Burrell v Micheldever Tyre Services Ltd [2014] ICR 935 
considered.  

 

MRS M ONI v UNISON 
UKEAT/0370/14/LA 

UKEAT/0371/14/LA 

THE HONOURABLE MRS JUSTICE SIMLER 

(SITTING ALONE)  

SUMMARY 
PRACTICE AND PROCEDURE - Costs 
The Tribunal erred in law in assuming that once it had been 
established that there was unreasonable conduct in persisting 
with proceedings following a deposit order, a costs order should 
follow subject only to considering means.  Even where 
unreasonable conduct has been found, a Tribunal has discretion 
as to whether costs should be awarded, and if so, in what 
amount, and must consider all relevant circumstances in 
exercising that discretion. 
The question whether costs should be awarded and if so in what 
amount involved the exercise of discretion and, inherently 
therefore, a range of possible outcomes.  There was not “only 
one outcome” and accordingly the Employment Appeal Tribunal 
had no jurisdiction to determine this issue absent agreement 
from both parties. 
Although unusual, given a number of matters referred to in the 
Tribunal’s Reasons that led to the conclusion that there was 
insufficient confidence that the Tribunal was not so committed to 
its decision that a rethink was likely, the matter would be 
remitted to a differently constituted Tribunal.  

 

  IDS Brief 
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DEANGATE LTD v (1) MR J HATLEY(2) MR J B PATTERSON (3) 
MR P KURTZ 

SECRETARY OF STATE FOR JUSTICE intervening  

UKEAT/0389/14/DM 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT)  

SITTING ALONE 

SUMMARY 
PRACTICE AND PROCEDURE 
PRACTICE AND PROCEDURE – Application/Claim 
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Three claimants completed forms of application for fee remission 
some days after submitting their claims on line.  The Respondent 
argued that the ET should have rejected the claims, as it was 
obliged to do by rule 11 of its Rules of Procedure since the 
applications for remission could not be said to “accompany” the 
claim as the rule required, and that any repeat application would 
then have been hopelessly out of time.  The ET thus had no 
jurisdiction.  The ET considered, and rejected this, since it 
thought that to send in an application within 7 days of having 
presented the claim was to accompany the claim with the 
application.  If that was not so, then rule 6 allowed the ET to 
waive irregularity, and it was just to do so.  These conclusions 
were not accepted on appeal: but a submission made by the 
Secretary of State, intervening, that to tick, online, a question 
asking if the claimant intended to apply for remission amounted 
in the context of the legislation to an unequivocal choice as 
between paying a fee or applying for remission, and thus was 
sufficient, was.  Accordingly, the appeal was dismissed. 
Observations made that it must follow from the Secretary of 
State’s submissions that it is sufficient to amount to 
accompanying a claim with an application for remission for a 
claim made by post or to an office to be accompanied with a 
statement that that is what the claimant is choosing to do. 

 

MRS D M CHADBURN v (1) DONCASTER & BASSETLAW 
HOSPITAL NHS FOUNDATION TRUST  (2) MS J MANN 

UKEAT/0259/14/LA 

THE HONOURABLE MRS JUSTICE SIMLER 

(SITTING ALONE) 

SUMMARY 
PRACTICE AND PROCEDURE - Costs 
1. Although reference was made to the possibility of a 
payment on divorce being available to discharge a costs award, it 
was not a material consideration in the decision to award costs 
which was principally based on the Claimant’s age and the 
likelihood that she would earn sufficient in the rest of her 
working life to pay such an award. 
2. Further, there was no error in the failure to reduce the 
costs award in light of the Claimant’s more serious debt position, 
since no precise estimate of what was affordable had been made, 
and the award amounted to less than a third of the costs incurred 
by the Respondent in defending the unreasonably pursued, false 
claim of race discrimination. 

Accordingly the appeal failed. 

 

  IDS Brief 
1023, 
June 
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MRS M KOUDRIACHOVA v UNIVERSITY COLLEGE LONDON 

UKEAT/0132/14/JOJ 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE) 
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SUMMARY 
JURISDICTIONAL POINTS 
Claim in time and effective date of termination 
Extension of time: reasonably practicable 
ET claims of unfair dismissal and for unlawful deductions presented one 
day out of time; whether the ET had erred in holding it had been 
reasonably practicable for the claims to have been presented in time 
and thus that it had no jurisdiction to determine them. 
Held:  
Dismissing the appeal.  The ET had concluded that the Claimant had 
lodged her claims one day out of time because of her mistaken belief as 
to when the time limit expired.  It did not find that belief had been 
reasonably held.  That was a permissible view on the evidence before 
the ET. 
As for whether the ET ought properly to have taken account of the 
conclusion of a different ET on a different claim by the Claimant against 
the Respondent, that argument was not tenable: (1) at the time the ET 
made its ruling in the present claims, the other ET’s decision had not 
been made, still less sent it to the parties; and, in any event, (2) the two 
ETs were answering different questions. 
Moreover, the fact that the Respondent had not raised the time limit 
point earlier did not mean that the ET was not bound to consider it.  
This was a jurisdictional point and could be taken at any time. 
Generally, the ET adopted the correct approach and reached a 
conclusion entirely open to it on the evidence and findings of fact.  

 

HARRY RALPH ADEANE MARTINEAU & OTHERS v MINISTRY OF 
JUSTICE 

UKEAT/0272/14/LA 

THE HONOURABLE MR JUSTICE LEWIS  

(SITTING ALONE) 

SUMMARY 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
PART TIME WORKERS 
Jurisdiction - Employment Appeal Tribunal - Appeals by persons 
not party to the proceedings before the Employment Tribunal 
Part time workers - discrimination 
The appeal concerned claims by fee-paid immigration Judges that 
they were treated less favourably than salaried Judges as fee-
paid Judges were paid one and sixth-sevenths of a day for 
hearing a day’s list of cases and the subsequent writing up of 
judgments whereas salaried Judges received two full day’s salary.  
A lead case was specified and the Appellants’ cases were stayed.  
The Employment Tribunal ruled that the lead Claimant had not 
established that there was less favourable treatment.  The lead 
Claimant decided not to appeal.  The decision in the lead case 
was binding on the Appellants.  They sought to appeal the 
decision in the lead case.  The Employment Appeal Tribunal held 
that it had jurisdiction under section 21 of the Employment 
Tribunals Act 1996 to hear an appeal on a question of law 
brought by persons who were not parties to the proceedings in 
the Employment Tribunal and it was appropriate to exercise that 
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jurisdiction in the circumstances of the present appeal. 
The claim essentially required the lead Claimant to establish that 
the assumption underlying the fee arrangements, namely that 
the fee paid represented as accurate picture as possible, albeit 
rough and ready, of the length of time which it took salaried 
Judges and fee paid Judges to deal with a day’s list of cases, both 
in terms of sitting and decision writing.  It would be open to an 
Employment Tribunal to conclude that the material in a report 
analysing judicial time in the Asylum and Immigration Tribunal 
was not sufficient to establish less favourable treatment.  Given, 
however, that the material in the report was a critical part of the 
Claimant’s case, the Employment Tribunal had to give adequate, 
albeit brief, reasons why it had reached that conclusion.  As it had 
not done so, the appeal was allowed and the matter remitted to 
the same Employment Tribunal to reconsider the issue of less 
favourable treatment following further submissions by the 
parties. 

 

BASILDON & THURROCK NHS FOUNDATION TRUST v MR S G 
ARJUNA WEERASINGHE 

UKEAT/0397/14/RN 

THE HONOURABLE MR JUSTICE LANGSTAFF (PRESIDENT) 

(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE 
The appeal considered what amounted to a cross-appeal.  It was 
held that a cross-appeal is one brought against a finding or 
decision adverse to the party appealing it, which was made in the 
same proceedings, by the same Tribunal, on the same date and 
on the same occasion as the Tribunal had made a decision 
against another party to the proceedings which that party had 
already appealed.  On the facts of the present proceedings, the 
cross-appeal here was properly described as such and brought 
within time. 

 

   

BRITISH BROADCASTING CORPORATION v MR D RODEN 

UKEAT/0385/14/DA 

THE HONOURABLE MRS JUSTICE SIMLER 

SITTING ALONE 
SUMMARY 
PRACTICE AND PROCEDURE 
Claim of unfair dismissal (among other claims) where allegations 
of serious sexual assaults had been made which were not directly 
in issue in the proceedings but would be canvassed in evidence.  
The Judge made an order that the Claimant’s identity should be 
anonymised throughout the hearing under Rule 50.  After 
promulgation of the substantive judgment (also anonymised) the 
Judge ordered permanent anonymity and the BBC appealed. 
The appeal was allowed.  The Judge erred in law in making the 
order.  He failed to carry out a proper balancing exercise or to 

[2015] 
IRLR 627 
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take account of relevant considerations in doing so, and relied on 
an invalid reason for granting the order, namely the risk of public 
misunderstanding that the allegations had not been investigated 
or proven and the devastating consequences for the Claimant 
that would flow from that. 

Once the only factor relied on by the Judge as outweighing the 
principle of open justice and freedom of expression was 
disregarded as invalid, there was no rational basis for anonymity 
and no reason to remit the matter to the Judge.  On the facts of 
this case, anonymity would constitute a disproportionate and 
unlawful interference with the paramount principle of open 
justice and the strong public interest in full publication. 

MS S E WOLFE v NORTH MIDDLESEX UNIVERSITY HOSPITAL NHS 
TRUST 

UKEAT/0065/14/MC 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
1. Section 21 of the Employment Tribunals Act 1996 gives 
jurisdiction to the Employment Appeal Tribunal to entertain 
appeals from a “decision” of the Employment Tribunal. 
2. A useful working definition of the term “decision” which 
is not defined in the Act, is that to be found in Rule 1(3) of the 
Employment Tribunal Rules of Procedure 2013 which defines 
“judgment” as: 

“… a decision, made at any stage of the 
proceedings … which finally determines 
- 

(i) a claim, or part of a claim, as 
regards liability, remedy or costs 
… 
(ii) any issue which is capable of 
finally disposing of any claim, or 
part of a claim, even if it does not 
necessarily do so …” 

3. Appeals to the Employment Appeal Tribunal are against 
decisions, not against findings of fact; the Employment Appeal 
Tribunal has no jurisdiction to entertain appeals by successful 
parties against findings that do not finally determine any claim, 
part of a claim or issue.  There is no jurisdiction to entertain 
appeals by a successful party against immaterial findings of no 
general significance 
4. Where a would be Appellant believes that there has been 
a material omission on the part of an Employment Tribunal to 
deal with a significant issue or to give adequate reasons in 
respect of a significant finding, the proper course is not to lodge a 
Notice of Appeal but to go straight back to the Employment 
Tribunal and ask that the omission be repaired.  If reasons are 
given orally, this should be done as soon as practicable after 
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completion of the judgment and if Written Reasons are later 
handed down, as soon as practicable after the Judgment is 
received.  It is the duty of advocates to adopt this course 
5. A failure to bring failures to deal with issues or give 
adequate reasons back to the Employment Tribunal before 
lodging a Notice of Appeal may in certain circumstances have 
cost consequences. 
6. The Employment Appeal Tribunal reminded practitioners 
that EAT Practice Direction provides that: 

“10.6. If a respondent intends to 
contend at the [Full Hearing] that the 
appellant has raised a point which was 
not argued below, the respondent shall 
say so:  

11.5.1. if a [Preliminary Hearing] 
has been ordered, in writing to 
the EAT and all parties, within 14 
days of receiving the Notice of 
Appeal;  
11.5.2. if the case is listed for a 
[Full Hearing] without a 
[Preliminary Hearing], in a 
respondent’s Answer.” 

This Practice Direction must be complied with. 

 

REMPLOY LIMITED v (1) J ABBOTT AND c1600 OTHERS (2) UNITE 
THE UNION 

(3) GMB (4) R HEALTHCARE LIMITED 

UKEAT/0405/14/DM 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE 
Amendment 
Case management 
1. These proceedings involve approximately 1,600 
individual claims for unfair dismissal arising out of mass 
redundancies when the Respondent, “Remploy”, closed some 60 
plants in 2012 and 2013. 
2. The Employment Tribunal had carefully and effectively 
managed the case on the basis of proceeding with a limited 
number of lead or test cases, raising generic issues that applied 
across the board to all Claimants, as a result of there having been 
national policies applied across the country to redundancies in all 
Remploy facilities. 
3. The Claimants were members of trade unions and 
represented by experienced solicitors and counsel.  The claims 
forms had been professionally drafted.  The allegations of 
unfairness included the allegation that the Respondent had failed 
to consult with the Claimants in relation to possible 
redeployment to other factories.  Prior to September 2014 the 
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parties had been working on the basis of the case management 
model; the process of preparing witness statements and giving 
disclosure was well under way and a hearing date had been set 
for November 2014. 
4. In September 2014 the Claimants applied to raise further 
issues as to unfair selection for redundancy and failure to 
consider various possible redeployments other than to “other 
factories”.  These issues did not arise out of any national policies 
but arose on a plant by plant basis.  The Claimants maintained 
that the new allegations were simply further Particulars of 
allegations already pleaded and that permission to amend was 
not required.  However they sought, and were granted, 
permission to amend.  The Respondent argued that the effect of 
allowing the amendments would be to fracture the existing case 
management model as the new issues (which had not been 
particularised, nor were the Claimants concerned identified) 
were not capable of being determined on the basis of the existing 
case management model and would lead to delay (the 
proceedings were in fact adjourned on two further occasions) 
and added expense of providing further witness statements and 
disclosure.  The Respondent also claimed that it was prejudiced 
by the proposed amendments as its work force, including 
managers with the relevant knowledge had been dispersed and 
documents and email archives were no longer available. 
5. The Employment Judge considered that he was bound by 
the decision in Langston v Cranfield University [1998] IRLR 172 to 
investigate in any case of unfair dismissal by reason of 
redundancy, as implicit in that claim, that the unfairness 
incorporated unfair selection, lack of consultation and failure to 
seek alternative employment on the part of the employer, even if 
not specifically pleaded or raised as issues by the Claimants. 
6. The Employment Appeal Tribunal held that the 
Employment Judge had fallen into error, firstly by allowing 
amendments that had not been fully formulated or particularised 
and by considering them together rather than examining each 
proposed amendment separately.  Without properly formulated 
and particularised draft amendments it was impossible for the 
Employment Tribunal (or the Respondent) to consider how the 
amendments would affect the existing case management model 
and whether or not they could be accommodated by a limited 
number of lead or test cases, the effect on existing hearing dates, 
prejudice to the Respondent, for example in identifying necessary 
witnesses and having access to relevant documentation and 
information.  The Employment Tribunal should also have 
considered the reasons for the delay by the Claimants in putting 
forward the suggested amendments and when they or their legal 
representatives were first aware of the relevant factual basis for 
the “new” allegations.  It was also necessary to consider the 
effect on any increase in likely costs to the parties and on 
expenditure of the resources of the Employment Tribunal. 
7. The decision in Langston had no blanket application and 
no application to a case such as the instant case in which the 
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parties were legally represented, had defined in their pleadings 
the issues they wanted decided by the Employment Tribunal and 
where there had been extensive and comprehensive case 
management on the basis of the pleadings. 
8. The permission of the Employment Tribunal was 
necessary to add new Particulars in any event and it had to 
consider whether or not to allow amendment on conventional 
principles as set out for example in Selkent Bus Co Ltd v Moore 
[1996] IRLR 661, [1996] ICR 836. 

Notwithstanding the reluctance of the Employment Appeal 
Tribunal to interfere with discretionary case management 
decisions of Employment Tribunals, the decision in the instant 
case to grant permission to amend was sufficiently flawed as to 
require being set aside. 
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KIANI (appellant) v. SECRETARY OF STATE FOR THE HOME 
DEPARTMENT (respondent) 
[2015] EWCA Civ 776 
(Lord Dyson – Master of the Rolls, Lord Justice Richards 
and Lord Justice Lewison 
C was a British Pakistani Muslim employed as an immigration 
officer by the Secretary of State for the Home Department. After 
being suspended, having his security clearance withdrawn, and 
being dismissed without explanation, he brought discrimination 
and unfair dismissal claims against his former employer. By its 
grounds of resistance, the employer asserted that the decisions 
had been taken for reasons of national security and that he had 
been dismissed because he no longer had security clearance. A 
tribunal made interim orders under rule 54 that: Mr Kiani and his 
representatives would be excluded from secret (“closed”) parts 
of the interlocutory hearings; secret material would not be 
disclosed to Mr Kiani; and the Attorney General would be 
informed that a special advocate might be appropriate. C made 
applications to the tribunal for, amongst other matters, the gist 
of the secret evidence to be disclosed to him.  
The CA upheld the Tribunal and EAT, finding that EU law did not 
require that an excluded person always had to be provided with 
a core minimum of relevant information about secret material 
(“gisting”) where the vindication of EU rights was sought. In the 
present case, the tribunal had not erred in refusing gisting. It was 
common ground that, in a case where state security 
considerations were invoked as a ground for withholding 
information from an excluded person, the court had to strike “an 
appropriate balance between the requirements flowing from 
state security and the requirements of the right to effective 
judicial protection whilst limiting any interference with the 
exercise of that right to that which is strictly necessary” (ZZ 
(France) v Secretary of State for the Home Department (No.2) 
[2014] QB 820 CA and C-300/11 [2013] QB 1136 CJEU). The same 
approach was required by Article 6 of the Convention (eg Home 
Office v Tariq [2011] IRLR 843 SC). The balancing of those 
competing interests had to take account of all the material facts 
of the particular case. The tribunal had taken account of the 
closed material sufficiently to enable it to reach the conclusion 
that it had formed the very essence of the case. The balancing 
exercise had been undertaken by the tribunal. There had been a 
great deal in common between the present case and Tariq. For 
example, neither case had involved the liberty of the subject. The 
tribunal judge had not misdirected himself. 

 

[2015] 
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837, 
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[2015] 
ICR 
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REDUNDANCY  

Lyttle and ors v Bluebird UK Bidco 2 Ltd (Case C-
182/13); Cañas v Nexea Gestión Documental SA, 
Fondo de Garantía Salarial (Case C-392/13); USDAW 
and anor v WW Realisation 1 Ltd (in liquidation) and 
anor (C-80/14) 
Advocate General Wahl 
The concept of ‘establishment’ must have a consistent 
meaning across the EU Collective Redundancies 
Directive (No.98/59). The ‘establishment’ is the unit to 
which the redundant employees are assigned to carry 
out their duties and it is not necessary to aggregate 
the dismissals across all of an employer’s 
establishments for the purposes of determining 
whether the protections in the Directive apply. The 
issue of what is a local employment unit is a question 
of fact which will need to be determined by the 
referring courts in all three cases. Fixed-term 
contracts which are terminated do not count towards 
the threshold for determining whether the Directive 
applies, unless the employees concerned are made 
redundant before the date the contracts are due to 
expire or before their completion. He proposed that: 
  -The concept of ‘establishment’ as referred to in 
Article 1(1)(a)(ii) of Council Directive 98/59/EC of 20 
July 1998 on the approximation of the laws of the 
Member States relating to collective dismissals has 
the same meaning as under Article 1(1)(a)(i) of that 
directive. That concept denotes the unit to which the 
workers made redundant are assigned to carry out 
their duties, which it is for the national court to 
determine. That does not preclude Member States 
from enacting implementing rules on the basis of that 
concept which, without lowering the level of 
minimum protection, are more favourable to 
workers. The national court is to verify that this is the 
case. 

–        Article 1(1) of Directive 98/59 precludes a 
provision of national law, such as Article 51(1) of the 
Ley del Estatuto de los Trabajadores of 29 March 
1995, under which there must be at least five 
terminations of employment contracts without the 
consent of the workers concerned, on grounds other 
than economic, technical, organisational or 
production grounds, before such terminations may 
be taken into account for the purposes of 
determining whether collective redundancies have 
taken place; 

–        On a proper construction of Article 1(2)(a) of 
Directive 98/59, all collective redundancies effected 
under contracts of employment concluded for limited 
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periods of time or for specific tasks are excluded from 
the scope of that directive, save where such 
redundancies take place prior to the date of expiry of 
such contracts or before their completion. It is 
irrelevant whether the grounds for the termination of 
such contracts are the same. That does not preclude 
Member States from enacting rules which, without 
lowering the level of minimum protection, are more 
favourable to workers. 
 

UNIVERSITY OF STIRLING v. UNIVERSITY AND COLLEGE 
UNION 
[2015] UKSC 26 
Lady Hale, Deputy President,  Lord Wilson,  Lord Sumption,  
Lord Reed,  Lord Hughes 
The claimants were employed by the University of Stirling on 
limited term contracts - LTCs. The University  had a projected 
deficit of some £4.4m and proposed to make up to 140 of its 
permanent staff redundant. The university did not consider 
that it needed to include in the collective consultation process 
those, such as the claimants, who were employed under LTCs 
which were to come to an end during the consultation period. 
The issue was whether section 195 of TULR(C)A applied, which 
provides that “dismissal as redundant” were references to 
dismissal for “... a reason not related to the individual 
concerned ...”. The EAT held that it did not apply. The Court of 
Session agreed but the Supreme Court overturned that 
decision. It held that the EAT had erred in holding that the 
employees on limited term contracts had been dismissed for a 
reason relating to them as individuals and that, accordingly, 
they had not been “dismissed as redundant” within the 
meaning of s.195 of TULRA. 
The question is whether the reasons for the failure to offer a 
new contract relate to the individual or to the needs of the 
business. Sometimes, no doubt, it will relate to the individual. 
The employer may still need to have the work done, but for 
one reason or another considers that this employee is not 
suitable to do it. That would not be a dismissal for redundancy. 
But the ending of a research project or the ending of a 
particular undergraduate course would not be a reason related 
to the individual employee but a reason related to the 
employer's business. The business no longer has a need for 
someone to do the research or someone to teach the course. 
The same would usually be true of the ending of maternity or 
sickness cover. The need for the job would not have ended but 
the need for the job to be done by someone other than the 
person who usually does it would have ended. That too is not a 
reason related to the individual employee but a reason related 
to the employer's business. The present case would be 
remitted to the employment tribunal for consideration of the 
remaining issues. 
 

[2015] 
IRLR 573 

2015 S.L.T. 
265  
 
 
[2015] 
I.C.R. 567 
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USDAW and another v. WW REALISATION 1 LTD (in 
liquidation) and others; LYTTLE and others v. BLUEBIRD UK 
BIDCO 2 LTD; RABAL CAÑAS v. NEXEA GESTIÓN 
DOCUMENTAL SA and another 
Case C-80/14 (EU:C:2015:66, EU:C:2015:291), Case C-
182/13 (EU:C:2015:65, EU:C:2015:317), Case C-392/13 
(EU:C:2015:68, EU:C:2015:318) 
In USDAW and Lyttle: 
The term 'establishment' in Article 1(1)(a)(ii) of [the Collective 
Redundancies Directive 98/59/EC] ... must be interpreted in the 
same way as the term in Article 1(1)(a)(i) of that Directive. 
In Usdaw and Lyttle: 
(1) Under the Collective Redundancies Directive 98/59, where an 
“undertaking” comprised several entities meeting the 
appropriate criteria, it was the entity to which the workers made 
redundant were assigned to carry out their duties that 
constituted the “establishment” – the number of dismissals 
effected at that establishment had to be taken into consideration 
separately from those that had taken place at the other 
establishments of that same undertaking. 
The term “establishment” was a term of EU law. It had to be 
interpreted in an autonomous and uniform manner in the EU 
legal order. The CJEU had already interpreted the term. In 
Rockfon it decided that “establishment” in Article 1(1)(a) 
designated, depending on the circumstances, the unit to which 
the workers made redundant were assigned to carry out their 
duties; it was not essential in order for there to have been an 
“establishment” that the unit in question was endowed with a 
management that could independently effect collective 
redundancies. In Rockfon the referring Member State had opted 
for the Article 1(1)(a)(i) approach. In Athinaïki Chartopoiïa, the 
CJEU held that an “establishment”, in the context of an 
undertaking, could consist of a distinct entity, having a certain 
degree of permanence and stability, which was assigned to 
perform one or more given tasks and which had a workforce, 
technical means and a certain organisational structure allowing 
for the accomplishment of those tasks. By the use of the words 
“distinct entity” and “in the context of an undertaking”, the CJEU 
clarified that the terms “undertaking” and “establishment” were 
different and that an establishment normally constituted a part 
of an undertaking. That did not, however, preclude the 
establishment having been the same as the undertaking where 
the undertaking did not have several distinct units. The CJEU held 
that the entity in question did not need to have any legal 
autonomy, nor did it need to have economic, financial, 
administrative or technological autonomy, in order to have been 
regarded as an “establishment”. Consequently, where an 
“undertaking” comprised several entities meeting the criteria set 
out above, it was the entity to which the workers made 
redundant were assigned to carry out their duties that 
constituted the “establishment” for the purposes of Article 
1(1)(a). The above caselaw was applicable to the present cases. 

[2015] 
IRLR 577 

[2015] ICR 
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The meaning of the terms “establishment” or “establishments” in 
Article 1(1)(a)(i) was the same as that of the terms 
“establishment” or “establishments” in Article 1(1)(a)(ii). 
Although Member States were entitled to lay down more 
favourable rules for workers, they were nevertheless bound by 
the autonomous and uniform interpretation given to the EU law 
term “establishment” in Article 1(1)(a)(i) and (ii). It followed from 
the foregoing that the definition in Article 1(1)(a)(i) and (a)(ii) 
required that account be taken of the dismissals effected in each 
establishment considered separately. In Usdaw and Lyttle it was 
for the referring courts to determine whether the stores in 
question were separate “establishments” in accordance with the 
above case law. 
 
In Rabal:  
1. Article 1(1)(a) of Council Directive 98/59/EC of 20 July 1998 
on the approximation of the laws of the Member States relating 
to collective redundancies must be interpreted as precluding 
national legislation that introduces the undertaking and not the 
establishment as the sole reference unit, where the effect of the 
application of that criterion is to preclude the information and 
consultation procedure provided for in Articles 2–4 of that 
Directive, when the dismissals in question would have been 
considered 'collective redundancies', under the definition in 
Article 1(1)(a) of that Directive, had the establishment been used 
as the reference unit. 
2. Article 1(1) of Directive 98/59 must be interpreted as meaning 
that, for the purposes of establishing whether 'collective 
redundancies', within the meaning of that provision, have been 
effected, there is no need to take into account individual 
terminations of contracts of employment concluded for limited 
periods of time or for specific tasks, when those terminations 
take place on the date of expiry of the contract or on the date on 
which that task was completed. 
3. Article 1(2)(a) of Directive 98/59 must be interpreted as 
meaning that, for the purposes of establishing the existence of 
collective redundancies effected under contracts of 
employment concluded for limited periods of time or for 
specific tasks, it is not necessary for the cause of such 
collective redundancies to derive from the same collective 
contractual framework for the same duration or the same task. 
Capital Energy Solutions v Arnold 
UKEAT/138/14 

Langstaff P 

SUMMARY 
REDUNDANCY – Collective consultation and information 
Judge held that when the bulk of a workforce, all or most of 
whom were employed under fixed term contracts, did not have 
those contracts renewed, their impending dismissals on expiry of 
the fixed terms were for a reason not related to the individuals: it 
was the withdrawal of Government funding for the work. 

Since her decision, the Inner House of the Court of Session had 

 [2015] ICR 
611 
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decided University of Stirling v University College Union.  That 
emphasised the importance of establishing the reason for 
dismissal, and that if there was more than one reason, all had to 
be unrelated to the individual if the dismissal was to be for 
redundancy for the purposes of s.188 TULR(C)A 1992.  It 
indicated that agreeing and entering into a fixed-term contract 
was a matter individual to the employee, such that dismissal by 
reason of its termination could (and perhaps usually would) be 
such a reason.  The judge here did not clearly identify that she 
had considered the reasons for dismissal of the employees said 
to number more than the necessary 20 to trigger consultation, 
and more particularly whether there was more than one reason 
for their dismissals all on the dates when their fixed terms 
expired.  Accordingly, although it was open for a judge to find 
that the dismissals here were not for reasons related to the 
individuals, she had not clearly considered whether there might 
be other reasons which were so related: if she had done so, and 
found that a reason was the expiry of a pre-agreed fixed term, 
she might well have concluded that the consultation duty was 
not triggered. 

MRS E GREGG v  TROY ASSET MANAGEMENT LTD 

UKEAT/0380/14/JOJ 

THE HONOURABLE MR JUSTICE WILKIE 

MR P L C PAGLIARI 

MRS G SMITH 
SUMMARY 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Employment Tribunal, though it dealt with all the issues 
identified in the pre-trial list of issues, failed to consider an issue 
which, though not spelled out in that document, was, 
nonetheless, an issue in the case as argued before the 
Employment Tribunal.  The Employment Tribunal had heard 
evidence on the issue, tested in cross examination and the issue 
was the subject of written and oral submissions by the parties in 
their closing addresses.  
The appeal was allowed and the case remitted to the same 
Tribunal for it to determine that issue and its consequences upon 
the decision on liability. 

 

   

E IVOR HUGHES EDUCATIONAL FOUNDATION v MISS J E MORRIS 
& OTHERS 

UKEAT/0023/15/LA 

THE HONOURABLE MR JUSTICE LEWIS  

(SITTING ALONE) 

SUMMARY 
REDUNDANCY - Collective consultation and information 
UNFAIR DISMISSAL 
Duty to Consult When Proposing to Dismiss Employees as 
Redundant - Time At Which Obligation Arose - Special 
Circumstances - Protective Awards - Unfair Dismissal - Procedural 

[2015] 
IRLR 
696, 
Sept 
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Fairness 
The Appellant operated a girl’s school.  Due to declining pupil 
numbers, the Appellant decided at a meeting on 27 February 
2013 to close the School unless numbers increased.  The final 
decision to close was taken on 25 April 2013 when pupil numbers 
for the 2013 to 2014 academic year were known.  In the 
particular circumstances of this case, the Tribunal was entitled to 
conclude that the obligation in section 188 of the Trade Union 
and Labour Relations (Consolidation) Act 1992 (“the 1992 Act”) 
to consult prior to dismissing staff as redundant arose on 27 
February 2013.  The decision on that date to close the School, 
unless numbers increased, which was considered to be unlikely, 
was either a fixed, clear albeit provisional intention to close the 
School or amounted to a strategic decision on changes 
compelling the employer to contemplate or plan for collective 
redundancies.  On either analysis, the duty to consult arose on 
that date.  The Tribunal was entitled to conclude that there were 
no special circumstances which made it impracticable to consult 
and that a protective award of 90 days was appropriate given 
that there had been no consultation and the failure to consult 
resulted from the reckless failure to consult legal experts on the 
employment implications of the closure.  The fact that the 
employee had not suffered actual loss was not capable of 
amounting to a mitigating factor justifying a reduction in the 
period of a protective award that would otherwise be just and 
equitable having regard to the seriousness of the employer’s 
default.  The appeal against the protective award would be 
dismissed.  

In relation to the unfair dismissal claim, the Tribunal acted 
unfairly in dealing with the question of the likelihood of three 
Claimants being been able to secure a post at another school 
operated by the Appellant.  The three Claimants were permitted 
at the hearing to adduce evidence on this issue at a time when it 
was known that the Appellant’s witness was unavailable.  The 
Tribunal, in permitting the evidence to be adduced, expressly 
recognised the need to ensure that the Appellant would not be 
prejudiced.  In those circumstances, it was unfair for the Tribunal 
to deal with the question of the likelihood of the three Claimants 
being able to secure the job without first giving the Appellant the 
opportunity to adduce evidence.  The appeal in relation to the 
unfair dismissal claim would be allowed to that extent and the 
question of the likelihood of the three Claimants being able to 
secure the post remitted to a differently constituted Tribunal. 
BALKAYA v. KIESEL ABBRUCH- UND RECYCLING TECHNIK 
GmbH 
C-229/14 
The CJEU (First Chamber) 
The Court was referred a question whether two other people at 
Mr Balkaya's site had been “workers” so as to have counted 
toward the threshold of 20 workers needed to trigger the 
notification requirements. Mr L was a director. He did not hold 
any shares in the company and it was only jointly with another 

[2015] 
IRLR 
771, 
Sept 

[2015] ICR 
1110 

 

http://www.bailii.org/cgi-bin/markup.cgi?doc=/eu/cases/EUECJ/2015/C22914.html&query=BALKAYA+and+v.+and+KIESEL+and+ABBRUCH-+and+UND+and+RECYCLING+and+TECHNIK+and+GmbH&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/eu/cases/EUECJ/2015/C22914.html&query=BALKAYA+and+v.+and+KIESEL+and+ABBRUCH-+and+UND+and+RECYCLING+and+TECHNIK+and+GmbH&method=boolean


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

98 

director that he was entitled to act on behalf of the company. 
Under German law, the contract between a director and a limited 
liability company was not an employment contract. Ms S was 
undergoing training within the company to re-qualify as an office 
assistant, funded by a local public employment office – a grant 
was paid to her directly by the federal employment agency. 
1. Article 1(1)(a) of Directive 98/59/EC of 20 July 1998, on the 
approximation of the laws of the Member States relating to 
collective redundancies, must be interpreted as meaning that it 
precludes a national law or practice that does not take into 
account, in the calculation provided for by that provision of the 
number of workers employed, a member of the board of 
directors of a capital company, such as the director in question in 
the main proceedings, who performs his duties under the 
direction and subject to the supervision of another body of that 
company, receives remuneration in return for the performance 
of his duties and does not himself own any shares in the 
company. 
2. Article 1(1)(a) of Directive 98/59 must be interpreted as 
meaning that it is necessary to regard as a worker for the 
purposes of that provision a person, such as the one in question 
in the main proceedings, who, while not receiving remuneration 
from his employer, performs real work within the undertaking in 
the context of a traineeship – with financial support from, and 
the recognition of, the public authority responsible for the 
promotion of employment – in order to acquire or improve skills 
or complete vocational training. 
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SICKNESS & HOLIDAY LEAVE 

MR J R PLUMB v DUNCAN PRINT GROUP LIMITED 

UKEAT/0071/15/DA 

THE HONOURABLE MR JUSTICE LEWIS  

(SITTING ALONE) 

SUMMARY 
WORKING TIME REGULATIONS - Holiday pay 
Working Time Regulations - Annual Leave - Sick Leave - Whether 
Worker Entitled To Carry Over Periods of Annual Leave to Later 
Years If Absent On Sick Leave -  Whether There Is Any Limit on 
the Period During Which Annual Leave May Be Carried Over 
The Appellant was employed as a printer.  On 26 April 2010 he 
suffered an accident.  He was on sick leave from that date until 
his employment was terminated on 10 February 2014.  He did 
not take paid annual leave for the 2010, 2011 and 2012 leave 
years.  A leave year ran from 1 February to 31 January.  The 
Appellant indicated he wished to take annual leave from 5 August 
2013 whilst still on sick leave.  The Respondent refused to allow 
the Appellant to take annual paid leave.  On termination of the 
employment, the Appellant sought payment in lieu of annual 
leave for the 2010, 2011 and 2012 leave years.  The Employment 
Tribunal dismissed the claim as the Appellant could not 
demonstrate that he was unable, by reason of his medical 
condition, to take annual leave during the period whilst he was 
on sick leave.  
The Tribunal erred in concluding that an employee who was on 
sick leave needed to demonstrate that he was unable, by reason 
of his medical condition, to take annual leave.  Article 7 of the 
Directive requires that an employee who is on sick leave, and 
who would be permitted to take paid annual leave during that 
sick leave, is not required to take annual leave but may choose to 
do so.  Where, as in this case, the Appellant did not wish to take 
annual leave during periods of sick leave, he was entitled to take 
the annual leave at a later date.  Regulation 13(9) of the 
Regulations, which provided that annual leave may only be taken 
in the leave year in respect of which it was due, would need to be 
interpreted accordingly in order to give effect to the Directive.  
Regulation 13(9) of the Regulations, however, had only to be 
interpreted to the extent necessary to give effect to the 
Directive.  EU law did not confer an unlimited right to carry over 
periods of annual leave to subsequent years.  The Directive, at 
most, only required that employees on sick leave were able to 
take annual leave within a period of 18 months of the end of the 
leave year in respect of which the annual leave arose.  
Consequently, Regulation 13(9) of the Regulations was to be read 
as permitting a worker to take annual leave within 18 months of 
the end of the leave year in which it was accrued where the 
worker was unable or unwilling to take annual leave because he 
was on sick leave and, as a consequence, did not exercise his 
right to annual leave 

[2015] 
IRLR 
711, 
Sept 
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SOCIAL MEDIA  - LEGAL IMPLICATIONS  

WILLIAMS  v. LEEDS UNITED FOOTBALL CLUB  
[2015] EWHC 376 (QB) 
Lewis J  
C  received a spoof email in 2008 which contained naked pictures 
which he forwarded on to friends at other clubs. Some five years 
later the club was considering a restructure which involved the 
deletion of his post. At that time it engaged investigators to find 
evidence of serious misconduct against senior managers. C was 
given notice of redundancy but was then  summarily dismissed 
for sending the email. He brought proceedings for wrongful 
dismissal. Mr Justice Lewis held that C’s conduct in emailing the 
pornographic images had been a repudiatory breach of contract 
so that he was not entitled  to damages. If, viewed objectively, 
the conduct does amount to a repudiatory breach by the 
employee, then the employer is entitled to rely upon that 
repudiatory breach as justifying the dismissal irrespective of the 
employer's motives or reasons for wishing to do so. C’s conduct 
had been a repudiatory breach of the implied term of mutual 
trust and confidence 

[2015] 
IRLR 383 
May  
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RESTRICTIVE COVENANTS  
SUNRISE BROKERS LLP (respondent) v. RODGERS 
(appellant) 
[2014] EWCA Civ 1373 
Court of Appeal, (CA) 
LORD JUSTICE LONGMORE 
LADY JUSTICE GLOSTER 
and 
LORD JUSTICE UNDERHILL 
An injunction  was upheld to restrain Mr Rodgers from 
working in competition with Sunrise during his six month 
reduced notice period, without having required Sunrise to 
give an undertaking to pay Mr Rodgers when Mr Rodgers 
refused to work during the notice period. The only 
principle in play is that an injunction should not be granted 
where the effect will be to compel the employee to 
continue to work for the employer. If the employer does 
not undertake to pay the employee, whether they work or 
not, it may fall foul of that principle; but whether that is 
the consequence will depend on the facts of the particular 
case. The issue of compulsion is often expressed, 
particularly in the older cases, as being whether the effect 
of the injunction would be to reduce the employee to 
“idleness and starvation” if they did not return to work. 
That phrase is more colourful than helpful. As regards 
“starvation”, a degree of financial hardship short of actual 
destitution may suffice to engage the principle. What is 
required is a realistic evaluation of whether the pressures 
operating on the employee in the particular case are in 
truth liable to compel them to return to work for the 
employer. The test is not simply whether the employee will 
suffer some degree of hardship by being held to the 
negative obligations in their contract and certainly not 
whether they will be prevented from earning their living 
during the period of the restraint.  
Per Underhill LJ: “even when a Court has held that a 
restrictive covenant is valid, on the basis that it was 
reasonable when entered into, it is entitled to refuse relief 
on the basis that subsequent events have made it 
unreasonable to enforce it – see Goulding on Employee 
Competition, 2nd edn, at paras. 5.311–2 (citing TFS 
Derivatives Ltd v Morgan [2004] EWHC (QB) 3181, [2005] 
IRLR 246, per Cox J at paragraph 39 (p.252)). It is extremely 
unlikely that in the Credit Suisse case Neill LJ intended to 
impose any limit on that well-recognised discretion, and in 
fact he followed the passage referred to by Mr Duggan by 
recording a caveat that, exceptionally, the court might 
decline to enforce a restrictive covenant where a long 
period of garden leave had already elapsed, which appears 
to accept the existence of the very discretion with which 
we are concerned. I can see no reason in principle why the 
exercise of that discretion must be all-or-nothing: the 

[2015] 
IRLR 57 
January 
2015 
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changed circumstances in question might render it 
unreasonable to enforce the term for its full term but not 
for part.” 

ONE STEP (SUPPORT) LTD (claimant) v. MORRIS-GARNER 
and another (defendants) 
[2014] EWHC 2213 (QB) 
High Court, Queen's Bench Division, (HC, QBD) 
Mr Justice Phillips 
D1 acted in breach of his restrictive covenants. One Step 
brought proceedings against the defendants, seeking 
remedies for what it alleged were blatant breaches of their 
restrictive covenants. The company recognised that the 
usual remedy for breach would have been ordinary 
compensatory damages. However, it contended that the 
present case was one were it was inherently difficult for it 
to prove that it had lost any particular business by reason 
of competition, let alone the ongoing damage that would 
have been caused. It contended that it was entitled to 
either an account of the defendants' profits from their 
wrongdoings or Wrotham Park damages, the amount 
which would notionally have been agreed between the 
parties, acting reasonably, as the price for releasing the 
defendants from the restrictions. It was held that the 
Claimant but  was not entitled to an account of profits, but 
was entitled to damages to be assessed on the alternative 
bases of (i) Wrotham Park damages and (ii) ordinary 
damages, and to elect as between those two bases. 

[2015] 
IRLR 214 
March  

  

REUSE COLLECTIONS LTD (claimant) v. SENDALL and another 
(defendants) 
[2014] EWHC 3852 (QB) 
HIS HONOUR JUDGE STEPHEN DAVIES  
SITTING AS A JUDGE OF THE HIGH COURT 
The issues in the case turned on whether consideration had been 
given when new covenants had been  entered into. It was argued 
that S was in breach of his duties of fidelity and fiduciary duties. 
 Reuse argued that the covenants had been supported by 
consideration because they had been introduced as part of a 
package under which benefits had been conferred, including a 
pay rise. It was held by Judge Stephen Davies that S had not owed 
fiduciary duties as inter alia there was no evidence that he had 
any significant high level responsibility, strategic, financial or 
otherwise. Moreover, it had not been said that he had any 
control over financial matters, such as purchasing or paying 
suppliers. S  had acted in breach of his implied duty of fidelity and 
good faith, but not any duty of confidentiality. The express post-
termination restrictions were unenforceable for lack of 
consideration, despite his pay rise. 
The majority of the package of benefits conferred under the new 
contract of employment had already been enjoyed by Mr Sendall. 
Reuse had failed to produce any satisfactory evidence that the 
salary increase had been specific to Mr Sendall. It had not been 
made clear to him that the increase had been conditional upon 

[2015] 
IRLR 
226, 
March  
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his accepting the new contract, or even that in some more 
general sense it had been linked with its introduction.  Further, it 
could not have been said that Reuse had provided consideration 
merely by continuing to employ him, particu larly without having 
sought to have linked its continued willingness to employ him 
with his willingness to sign the contract of employment. In any 
event, the six-month non-solicitation and non-dealing clauses 
had been unreasonably long May Glass was liable for the tort of 
unlawful means conspiracy, but not that of inducing or procuring 
breaches of contract.  

WILLIS LTD and another (applicants) v. JARDINE LLOYD 
THOMPSON GROUP plc and others (respondents) 
[2015] EWCA Civ 450 
Court of Appeal, (CA) 
LORD JUSTICE ELIAS 
LORD JUSTICE LEWISON 
SIR COLIN RIMER 
W and a subsidiary sought an injunction to prevent a team move,  
alleged to have been co-ordinated by a Mr Gordon, in breach of 
his fiduciary duties, TO JLT and a subsidiary.  Injunctive relief was 
sought  to prevent the respondents from seeking to recruit their 
employees or to negotiate with them or accept them into 
employment in any way. The interim relief was sought on the 
basis of the “springboard principle” in that it was alleged that the 
respondents had benefited from their unlawful activities and that 
it was necessary, in order to prevent them from taking advantage 
of those activities, to prevent any employees, either from the US 
or the UK operations, from joining them.  HHJ Seymour refused 
to grant the injunction on the ground that there was no point as 
the heart had been torn out of the business and that there was 
no evidence that US staff had been employed by the Claimants. 
On appeal, it was held that an order should have been granted.  It 
was  not  a proper inference to be drawn from the evidence that 
even in relation to the UK staff there was no real risk that further 
attempts may not be made to recruit those who were left. The 

third respondent, Mr Gordon,  clearly had an obligation both 
under his contractual and his fiduciary obligations to act in 
accordance with the interest of his employers. If and to the 
extent that he was seeking to encourage them to leave and go 

elsewhere to a business that he was shortly going to join himself, 
that was plainly in breach of that obligation. If the first and 
second respondents were parties to that wrongdoing then they 
too would be acting unlawfully. The wrongdoing may have been 
in the past, but the question of springboard relief is whether the 
effect of past wrongdoing continues to confer a present and 
future benefit on the wrongdoer which the court should prevent.  

[2015] 
IRLR 844 
October 

  

LE PUY LTD  v. POTTER and another  
[2015] EWHC 193 (QB) 
The Claimant was a recruitment agency.  Potter had worked for 
the agency, then set up Abstract and resigned from Le Puy with 
immediate effect.  An injunction was sought to prevent him from 
dealing with customers for a 12 month period.  

[2015] 
IRLR 554 
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The first issue was the appropriate test for the granting of the 
interim injunction. Mr Salter QC held that the threshold test for 
the grant of an interim injunction laid down in American 
Cyanamid – of whether there was a serious question or issue to 
be tried – was applicable in the present case. In the present case, 
however, a speedy trial of the issues relating to liability would 
probably have resulted in a judgment leaving some five (or 
perhaps six) months of the alleged 12-month covenants still to 
run. That sort of timetable did not make the Cyanamid approach 
inapplicable. The decision on the present application would not 
“in effect dispose of the action finally”. Nor would the relevant 
covenants, by the time of judgment after trial, have “substantially 
expired”.  
It was sufficiently arguable that the covenants and confidential 
information obligations were enforceable. The expression “deal 
with” appeared in restrictive covenants considered in a large 
number of reported cases and there did not seem to have been 
any previous suggestion that it, of itself, produced too wide a 
restriction, so long as the class of persons with whom such 
dealing was prohibited was properly limited – after all, it was the 
customer whose future custom was uncertain that was the very 
class of customer against which the covenant was designed to 
give protection. With regard to confidential information and the 
submission that Harpur's customers' switchboard numbers had 
been publicly available, it was well-arguable that there was value 
to a recruitment agency in knowing, in advance of making 
contact, the name of the particular person that they should have 
been speaking to and how to make contact with that person 
directly. The fact that recruitment agencies collected such 
information showed its value. 
An injunction was appropriate. Mr Potter's venture with 
Abstract had been a new one. The effect of the injunction would 
simply have been to delay for a short time its efforts to acquire 
Harpur's customers for itself. That may also have caused some 
loss to Mr Potter and to Abstract, but in the nature of things 
Abstract could not yet have been as dependent as Harpur upon 
Harpur's. 
PETTER (claimant) v. EMC EUROPE LTD and another (defendants) 

[2015] EWCA Civ 828 
Court of Appeal, (CA) 

James Petter was domiciled in England. He was employed as a 
director by EMC Europe Ltd (“EMC Europe”), an English company 
whose ultimate parent was a Massachusetts company, EMC 
Corporation (“EMC”). His contract of employment with EMC 
Europe incorporated the company's standard statement of terms 
and conditions, which included a 12-month non-competition 
restrictive covenant clause.  

Awards under the stock plan were made by the acceptance by an 
employee in writing of an offer contained in a document known 
as a restricted stock unit agreement (RSU agreement). The stock 
plan provided for the cancellation and rescission of awards if a 
recipient failed to comply with the terms of the key employee 

[2015] 
IRLR 847 
October 
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agreement. It contained an express choice of Massachusetts law 
and an exclusive submission to the jurisdiction of the 
Massachusetts courts. 

Mr Petter gave notice of his resignation. The following month, he 
started working for a competitor of EMC. EMC started 
proceedings against Mr Petter in Massachusetts, seeking to 
rescind the most recent awards of stock to him on the basis that 
he had breached the non-competition requirements of his 
contract. Mr Petter responded by starting proceedings against 
EMC and EMC Europe in England, seeking declarations that the 
non-competition requirements were unenforceable and that he 
had not breached his employment contract. He also sought an 
interim injunction prohibiting EMC from pursuing the 
proceedings against him in Massachusetts. EMC challenged the 
jurisdiction of the English court, seeking to rely on the 
Massachusetts exclusive jurisdiction clause. By the time the 
matter came before the High Court in England, the court in 
Massachusetts had held that disputes arising out of the stock 
plan were subject to its exclusive jurisdiction. 
The first issue for the High Court was whether it had jurisdiction 
under Section 5 of the EU Brussels II Regulation 1215/2012 or 
whether the Massachusetts exclusive jurisdiction clause was 
effective. second issue for the High Court was whether it would 
grant an anti-suit injunction to prevent EMC from pursuing the 
proceedings in Massachusetts. (EMC had taken steps in 
Massachusetts after the hearing and before judgment to get 
injunctive  relief). 
The CA held that the High Court had not erred in holding that it 
had jurisdiction in relation to the employee domiciled in England 
under the Brussels II Regulation and was bound to disregard the 
Massachusetts exclusive jurisdiction clause. underlying policy of 
Section 5 is to protect employees because they are considered 
from a socio-economic point of view to be the weaker parties to 
the contract. The recitals make it clear that even a principle as 
important as party autonomy is required to give way to 
prescriptive rules in favour of the protection of employees as the 
weaker parties in disputes relating to contracts of employment. 
In those circumstances it is necessary to interpret the whole of 
Section 5 in a way that will most effectively afford employees the 
degree of protection which those who framed the Regulation 
intended them to receive. That is most likely to be achieved by 
looking at the substance of the relationship rather than the legal 
structure within which it sits. A dispute between Mr Petter and 
EMC over the terms on which awards of stock were made to him 
as an employee of EMC Europe was a dispute of a kind in which 
he was properly to be described as the weaker party and thus 
entitled to protection in accordance with the purposes of Section 
5. The dispute was one that related to his contract of 
employment within the meaning of Article 20(1). Both EMC and 
EMC Europe were his employers for the purposes of the 
Regulation. The claim fell within the scope of Article 20(1) and, 
accordingly, Articles 23(1) and 25(4) applied and the exclusive 
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jurisdiction agreement had no legal force as far as the English 
courts were concerned. company which provides benefits to 
employees of associated companies within the same group may 
be regarded as an employer for the purposes of the Regulation if 
it provides those benefits in order to reward and encourage 
those employees for the benefit of their immediate employer 
and the group as a whole. 
The High Court had been wrong to withhold the grant of an anti-
suit injunction to prohibit EMC from pursuing the proceedings in 
Massachusetts. 
The judge may or may not have been right to assume that EMC 
would have disregarded any injunction granted by the English 
court and pursue the proceedings in its home court, leading 
ultimately to a stalemate, but he had not been entitled to depart 
from the approach adopted in Samengo-Turner v J & H Marsh & 
McLennan (Services) Ltd [2008] IRLR 237 CA on the grounds that 
the requirements of comity precluded the grant of an injunction 
in the present case. 

 



DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

107 

TEMPORARY AGENCY WORKERS  

AUTO- JA KULJETUSALAN TYÖNTEKIJÄLIITTO AKT RY v. 
ÖLJYTUOTE RY and another 
C-533/13, EU:C:2015:173, EU:C:2014:2392 
European Court of Justice, (ECJ) 
Article 4(1) of Directive 2008/104/EC of the European Parliament and 
of the Council of 19 November 2008 on temporary agency work must be 
interpreted as meaning that: 
– the provision is addressed only to the competent authorities of the 
Member States, imposing on them an obligation to review in order to 
ensure that any potential prohibitions or restrictions on the use of 
temporary agency work are justified, and, therefore, 
– the provision does not impose an obligation on national courts not to 
apply any rule of national law containing prohibitions or restrictions on 
the use of temporary agency work which are not justified on grounds of 
general interest within the meaning of Article 4(1). 

 

[2015] 
IRLR 502 
June  
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TRANSFER OF UNDERTAKINGS   
DEVECI and others v. SCANDINAVIAN AIRLINES SYSTEM 
DENMARK-NORWAY-SWEDEN 
Case E-10/14 
European Free Trade Association Court, (EFTA Court) 
1. It is consistent with Article 3(3) of Directive 2001/23/EC 
when terms and conditions of pay enjoyed by the 
transferred employees under the collective agreement 
with the transferor are replaced, in conformity with 
national law, by conditions of pay laid down in the 
collective agreement in force with the transferee after the 
expiry of the former collective agreement.  
A pay reduction – whether significant or otherwise – 
cannot influence this assessment. 
However, the national court must assess whether the 
applicable national law provides for continuing effects in a 
situation such as the present. Article 3(3) of Directive 
2001/23/EC has to be interpreted as meaning that terms 
and conditions laid down in a collective agreement to 
which such continuing effects apply constitute 'terms and 
conditions agreed in any collective agreement' so long as 
those employment relationships are not subject to a new 
collective agreement or new individual agreements are not 
concluded with the employees concerned. 
2. Article 3(3) of Directive 2001/23/EC does not prevent 
the transferee from applying to the transferred employees 
the transferee's collective agreement two months after the 
transfer, if that collective agreement is made applicable in 
accordance with national law.  
However, Article 3 of Directive 2001/23/EC precludes the 
possibility that transferred employees suffer a substantial 
loss of income, in comparison with their situation 
immediately prior to the transfer, because the duration of 
their service with the transferor is not sufficiently taken 
into account when their starting salary position at the 
transferee is determined and where the conditions for 
remuneration under the newly applicable collective 
agreement have regard inter alia to the length of service. 
In that determination the equivalent duration of service of 
those employees already in the service of the transferee 
must be taken into consideration. 
It is for the national court to examine whether the 
conditions of pay under the transferee's collective 
agreement take due account of the length of service.  

[2015] IRLR 
138 February 
2015 

  

Housing Maintenance Solutions Ltd v McAteer and others 
UKEAT/0440/13/LA 
Slade J  

SUMMARY 

TRANSFER OF UNDERTAKINGS - Transfer 

The Employment Judge erred in law by holding that a 
transferee assumed responsibility as employer for employees 

 [2015] 
I.C.R. 87 

 

http://www.eftacourt.int/uploads/tx_nvcases/10_14_Judgment_EN.pdf
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of a transferor as referred to by the Court of Justice of the 
European Union in Celtec v Astley [2005] ICR 1409 when 
they consulted employees and reassured them that they 
would be offered employment.  Further, the Employment 
Judge erred in determining the date of the transfer of the 
undertaking by reference to the date on which he 
considered that the transferee assumed responsibility for 
the transferor’s employees.  The reference in Celtec is to 
responsibility as employer by operation of the Transfer of 
Undertakings (Protection of Employment) Regulations 
2006 not by the wishes, actions or intentions of the parties.  
The date of the transfer of the undertaking dictates the 
date when the contracts of employment transfer not vice 
versa.  Appeal allowed.  Case remitted to a different 
Employment Judge to determine the date of the transfer of 
the undertaking. 

LONDON BOROUGH OF HILLINGDON v 1) MS ANNE 
GORMANLEY  2) MR ROBERT GORMANLEY  3) MR GRAHAM 
GORMANLEY 

UKEAT/0169/14/KN 

THE HONOURABLE MRS JUSTICE SLADE DBE 

(SITTING ALONE) 

SUMMARY 
TRANSFER OF UNDERTAKINGS - Entity 
TRANSFER OF UNDERTAKINGS - Transfer 
UNFAIR DISMISSAL - Compensation 
UNFAIR DISMISSAL - Mitigation of loss 
UNFAIR DISMISSAL - Polkey deduction 
In deciding whether Claimants have been assigned to an 
organised grouping of employees within the meaning of the 
Transfer of Undertakings (Protection of Employment) 
Regulations 2006 the Employment Judge failed to consider the 
organisational structure of the putative transferor and the role of 
the claimants, including their contractual obligations, within it 
(Botzen v Rotterdamsche Droogdok Maatschappij BV [1985] ECR 
519) 
In applying Polkey the Employment Judge speculated that the 
putative transferee would not have terminated its contract with 
the service provider if they had appreciated that TUPE would 
apply.  This was the wrong approach to Polkey and was not 
based on evidence. 
The Employment Judge failed to deal with or, if he considered it, 
to give reasons for rejecting an argument on causation of loss 
raised by the Respondent. 
Insufficient reasons were given for decisions on mitigation of 
loss. 
 

  IDS Brief 
1017, 
March 
2015, page 
8 

Rynda (UK) Ltd v Rhijnsburger 

[2015] EWCA Civ 75 

LORD JUSTICE JACKSON,  LORD JUSTICE KITCHIN  and LORD  

[2015] 
IRLR 394 

 IDS Brief 
1019, April 
2015, page 
7 
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JUSTICE FLOYD 

Court of Appeal. 

An employment tribunal’s decision that a single employee who 
was solely responsible for the management of a client’s Dutch 
properties was an ‘organised grouping of employees’ for the 
purposes of TUPE was upheld.  

If company A takes over from company B the provision of 
services to a client, it is necessary to consider whether there has 
been a service provision change within regulation 3 of TUPE. The 
first stage of this exercise is to identify the service which 
company B was providing to the client. The next step is to list the 
activities which the staff of company B performed in order to 
provide that service. The third step is to identify the employee or 
employees of company B who ordinarily carried out those 
activities. The fourth step is to consider whether company B 
organised that employee or those employees into a "grouping" 
for the principal purpose of carrying out the listed activities. 

The claimant, although a single employee, did constitute such an 
"organised grouping" within the meaning of the regulation. 

 

MRS A E JAKOWLEW v NESTOR PRIMECARE SERVICES 
LIMITED T/A SAGA CARE 

UKEAT/0431/14/BA 

UKEAT/0432/14/BA 

HIS HONOUR JUDGE DAVID RICHARDSON 

(SITTING ALONE)  

SUMMARY 
TRANSFER OF UNDERTAKINGS - Service Provision Change 
The First Respondent had an organised grouping of employees 
which worked on a contract for the London Borough of Enfield.  
The Claimant was one of those employees.  On 19 June 2013, the 
London Borough of Enfield issued an instruction to the First 
Respondent that the Claimant and others should no longer work 
on the contract.  The First Respondent did not accept that 
instruction: it wrote to the London Borough of Enfield challenging 
the instruction.  The organised grouping transferred to the 
Second Respondent on 1 July 2013.  The question arose whether 
the Claimant was assigned to that organised grouping 
immediately before the transfer.  The Employment Judge held 
that by virtue of the instruction of the London Borough of Enfield, 
the Claimant was no longer assigned to the organised grouping. 
Held: Appeal allowed.  It was for the employer, not the London 
Borough of Enfield, to assign its employees.  The Employment 
Judge had erred in law by failing to consider whether the First 
Respondent had acted on the instruction.  On the facts it was 
plain that the First Respondent continued to assign the Claimant 
to the organised grouping of workers immediately before the 
transfer.  Fairhurst Ward Abbotts Ltd v Botes Building [2003] 
UKEAT/1007/00/DA, [2004] IRLR 304 and Robert Sage Limited 
T/A Prestige Nursing Care Limited v O’Connell [2014] IRLR 428 

[2015] 
IRLR 
813, 
October 
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considered.  

 

OTTIMO PROPERTY SERVICES LIMITED v (1) MR G DUNCAN  
(2) WARWICK ESTATE PROPERTIES LIMITED 

UKEAT/0321/14/JOJ 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  

SUMMARY 
TRANSFER OF UNDERTAKINGS - Service Provision Change 
Transfer of Undertakings (Protection of Employment) 
Regulations 2006 (“TUPE”) 
Regulation 3(1)(b) - service provision change (“SPC”) - “the 
client” 
The appeal raised a novel point: whether “a” or “the” client, for 
the purpose of a SPC transfer under Regulation 3(1)(b) was to be 
understood solely in the singular or whether it could allow for 
there to be (providing they remain identical) more than one 
client.  
Although the identification of “the client” for the purposes of 
Regulation 3(1)(b) TUPE has been the subject of earlier 
consideration in the case-law (see Hunter v McCarrick [2013] ICR 
235 (in the EAT, [2012] ICR 533) and SNR Denton UK LLP v 
Kirwan [2012] IRLR 966), none of the earlier cases had to 
address, on their particular facts, the question whether - allowing 
no changes in the end users (“clients”) before and after the SPC - 
the singular should not include the plural for these purposes.  
Without adopting a “purposive approach”, but applying section 6 
of the Interpretation Act 1978, the relevant question was 
whether a contrary intention should be discerned, such that the 
words expressed in the singular under Regulation 3(1)(b) TUPE 
are, contrary to the normal rule, not to be read as including the 
plural? 
Without considering the approach laid down by the 
Interpretation Act, the ET assumed that it must interpret “client” 
as requiring one single legal entity; the existence of a number of 
legal entities as clients - even if remaining identical before and 
after the change in service provision - meant that there could be 
no SPC transfer. 
Held (allowing the appeal):  
The ET had erred in adopting such a strict view in this context.  
There was no reason in principle why “the client” must be a 
single legal entity for these purposes; why, for example, might 
the SPC not involve a contract for the provision of particular 
services drawn up between a contractor and a group of persons 
who are collectively defined as “the client” under that contract?  
Allowing that that might be so, the regulation did not evidence 
an intention that the singular should not encompass the plural 
for these purposes.  The identity of the client or clients must 
remain the same before and after the SPC but might involve 
more than one legal entity, subject to the caveat that it would 
still need to be possible to discern the intention of the client for 

[2015] 
IRLR 
806, 
October 

 Brief 1019, 
April 2015, 
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the purposes of Regulation 3(3)(a)(ii) TUPE.  Intention for 
Regulation 3(3)(a)(ii) purposes would be easier to discern where 
those entities had evinced common intention by entering into a 
contract together and would, no doubt, be harder to 
demonstrate where there was no such umbrella contract.  The 
absence of one single contract would, however, not necessarily 
be fatal to the finding of some link - some commonality - 
between the clients in question, so as to allow the identification 
of intention for those purposes.  
The ET in this case did not consider this question.  It took the 
view that there was no SPC because there was no single client.  It 
erred in so doing.  It does not require a purposive construction to 
allow that the use of the singular “client” under Regulation 
3(1)(b) includes the plural, “clients”.  That is not to say that the 
client or clients do not have to retain their identity before and 
after the SPC - they do.  It is also a requirement that they are 
sufficiently linked so as to permit the ascertainment of a common 
intention for Regulation 3(3)(a)(ii) purposes.  Otherwise, 
however, the existence of more than one legal entity and 
possibly even more than one contract will not necessarily be 
fatal.   
The appropriate course would be to remit this matter back to the 
same ET (to the extent that it is practicable) to reconsider the 
question whether there was an SPC. 
Upon Ottimo applying for costs (recovery of fees) under 
Regulation 34A(2A) EAT Rules 1993 (as amended).  Noting the 
guidance laid down by Langstaff P in Look Ahead Housing and 
Care Ltd v Chetty and Eduah UKEAT/0037/14/MC, it was relevant 
to have regard to those aspects of the original appeal that had 
not been successful (five of the original six grounds) and to the 
steps taken (or not taken) by Ottimo to avoid the need to pursue 
all aspects of this appeal (Warwick having suggested that it might 
have been in agreement with the matter being remitted to the 
ET).  In these circumstances, the just award would be for 
Warwick to pay £1,000 towards Ottimo’s costs incurred by way of 
fees in this case.  

 

MR P L JINKS v LONDON BOROUGH OF HAVERING 

UKEAT/0157/14/MC 

MR RECORDER LUBA QC 

(SITTING ALONE 
SUMMARY 
TRANSFER OF UNDERTAKINGS 
TRANSFER OF UNDERTAKINGS - Transfer 
A council contracted with a company to manage one of its 
properties, including an associated car park.  The company sub-
contracted the operation of the car park to a sub-contractor.  The 
Claimant claimed to have been employed by the sub-contractor.  
The main contract ended.  The council took the management of 
the site and associated car parking in-house. 
The Claimant contended that TUPE operated to make him an 
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employee of the council. 
The Employment Judge struck out the claim on the basis that, on 
the pleaded case, the council had never been the client of the 
sub-contractor.  
TUPE Regulation 3(1)(b) refers to the “client”.   
The Claimant appealed.  Appeal allowed and a remitted to the 
Employment Judge to determine, on the facts, whether the 
council was a client of the sub-contractor. 

TUPE Regulation 2(1) and Horizon Security Services Ltd v Ndeze 
UKEAT/0071/14/JOJ (19 May 2014) considered.   

NHS DIRECT NHS TRUST (now known as South Central  
Ambulance Service NHS Foundation Trust) v  MS L J GUNN 
(SECRETARY OF STATE FOR EDUCATION interested party) 

UKEAT/0128/14/BA  

THE HONOURABLE MR JUSTICE LANGSTAFF  

SITTING ALONE 

SUMMARY 
TRANSFER OF UNDERTAKINGS 
TRANSFER OF UNDERTAKINGS – Objection to Transfer 
PRACTICE AND PROCEDURE 
PRACTICE AND PROCEDURE – Striking out/Dismissal 

An employee whose disabilities were such that she worked 8.5 
hours per week for her employer was part of a service which was 
to be taken over by NHS Direct NHS Trust (now known as South 
Central Ambulance Service NHS Foundation Trust).  In advance of 
the transfer, NHS Direct let it be known that its employees 
worked a minimum of 15 hours weekly.  She requested that this 
be adjusted for her case, to a minimum of 10.  When this was 
rejected, she decided to object to her employment transferring, 
and she remained in the service of her current employers, albeit 
on reduced terms as to hours and pay. She claimed that NHS 
Direct had discriminated against her. To do so, she had to come 
within the class of those who could claim, as set out in s.39 
Equality Act 2010 (“EqA”).  An EJ’s decision that she was an 
“applicant” for a job within the meaning of that section, 
notwithstanding that she was guaranteed a continuation of her 
own contract under TUPE, was appealed.  Following a review of 
the documents upon which this decision had been based, but 
after initial argument on the appeal had concluded, the parties 
were recalled for further argument, to the effect that what had 
occurred was that NHS Direct contemplated ceasing work at the 
place where the Claimant had been employed, thereby creating a 
potential redundancy situation, in which it was appropriate to 
write to her (as NHS Direct did) to offer suitable alternative 
employment.  Leave was given to advance this argument. On this 
basis, the Judge was plainly right in the conclusion to which she 
came, and the appeal was dismissed. 

 

[2015] 
IRLR 
799, 
October  
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TRADE UNION MATTERS     

SERCO LTD (appellant) v. DAHOU (respondent) 

UKEAT/0027/14/JOJ 

THE HONOURABLE MRS JUSTICE SIMLER DBE 

SUMMARY 

TRADE UNION ACTIVITIES – Detriment and dismissal 

 Employment Tribunal failed to consider Respondent’s 
explanations for detrimental treatment/principal reason 
for dismissal on the causation issues in s.146 and 152 
Employment Rights Act 1996 in relation to participation in 
the activities of an independent trade union at an 
appropriate time; erred in its approach to the burden of 
proof; took too broad brush an approach to the trade 
union activities in question, failing to address whether they 
were at an “appropriate time”; and drew inferences 
without proper evidential basis to support them.  Case 
remitted to differently constituted ET for fresh 
consideration. 

[2015] 
IRLR  30 
January 
2015 

  

MATÚZ v. HUNGARY 
App. no. 73571/10 
European Court of Human Rights, (ECHR) 
There was a breach of Article 10 when Mr Matuz was 
summarily dismissed for publishing a book in breach of a 
confidentiality clause in his contract of employment. 
Where the right to freedom of expression of a person 
bound by professional confidentiality is being balanced 
against the right of employers to manage their staff, the 
relevant criteria have been laid down in the Court's case 
law as follows (see Guja v Moldova [GC], no. 14277/04, 
(2008) 53 EHRR 532, paragraphs 74–78): (a) public interest 
involved in the disclosed information; (b) authenticity of 
the information disclosed; (c) the damage, if any, suffered 
by the authority as a result of the disclosure in question; 
(d) the motive behind the actions of the reporting 
employee; (e) whether, in the light of duty of discretion 
owed by an employee toward his or her employer, the 
information was made public as a last resort, following 
disclosure to a superior or other competent body; and (f) 
severity of the sanction imposed. 

[2015] 
IRLR 74 
January 
2015 

  

MARTIN A THOMPSON v NATIONAL UNION OF 
MINEWORKERS   
 UKEAT/0079/14/JOJ 
THE HONOURABLE MRS JUSTICE SLADE DBE 

SUMMARY 

TRADE UNION MEMBERSHIP 
 The Certification Officer did not err in dismissing all but 
one Complaint of breach of the Rules of the National Union 
of Mineworkers (‘NUM Rules’) and in some Complaints of 
Section 47(1) of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (TULRCA) made by a member of 

  IDS Brief 
1019, April 
2015, page 
23 
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the National Union of Mineworkers arising out of the 
election of another member as Yorkshire Area Agent and 
the Complainant’s exclusion from candidacy for the post of 
National Secretary.  Whilst the CO erred in his construction 
of Rule 5A(iii) of the NUM Rules by holding that lay 
National Officials were entitled to full membership even if 
they were not employed by the Union or an Area, he did 
not err in law or come to a perverse conclusion in deciding 
that the National Secretary whose election was challenged 
was employed under an express or implied contract to 
carry out administrative duties for the Yorkshire Area and 
so was entitled to full membership of the Union.  The 
Certification office erred in including in the Enforcement 
Order on Complaint 1 text which formed no part of 
remedying the breach of Rule which he found to have 
occurred.  TULRCA Section 108B applied. 

BRITISH AIRLINE PILOTS' ASSOCIATION v. JET2.COM 
LTD  
Supperstone J  
The Central Arbitration Committee (“CAC”) declared that the 
union was recognised by the airline as entitled to conduct 
collective bargaining on behalf of the bargaining unit for the 
relevant pilots. The scope of collective bargaining for the 
purposes of such compulsory recognition was defined in para. 3 
of Schedule A1 to the Trade Union and Labour Relations 
(Consolidation) Act 1992 (“the 1992 Act”) which provided, so far 
as relevant that: “(2) The meaning of collective bargaining given 
by section 178(1) shall not apply. (3) References to collective 
bargaining are to negotiations relating to pay, hours and holidays 
...” Section 178 contained a wider definition of collective 
bargaining. The parties failed to reach agreement about the 
method by which collective bargaining was to have been carried 
out, so the CAC specified the method (“the specified method”), 
which to a large extent followed the model method set out in the 
Schedule to the Trade Union Recognition (Method of Collective 
Bargaining Order) 2000 (SI 2000/1300). For three years, each 
time prior to annual negotiations with the union, the airline sent 
letters out to pilots setting out pay increases. The union brought 
proceedings, submitting that rostering arrangements – ie the 
shifts, hours and periods to be worked by pilots – were plainly 
related to the “pay, hours and holidays” of the pilots under para. 
3 of Schedule A1 and therefore the subject of collective 
bargaining under the specified method.  
It was held that Only those aspects of rostering that related to 
the core terms of employment (pay, hours and holidays) and 
were apt for incorporation as contractual terms fell within the 
scope of the union's recognition for collective bargaining. 
In providing that the airline would not vary “the contractual 
terms affecting pay, hours and holidays” other than through 
either the annual bargaining round or the exceptional procedure, 
the specified method contemplated that the subject matter of 
statutory collective bargaining was only contractual terms 
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affecting pay, hours and holidays. Further, whilst s.178 of the 
1992 Act and para. 3(3) of Schedule A1 were not mutually 
exclusive, matters which were not core terms of employment 
relating to pay, hours and holidays, but which fell within one of 
the other topics in s.178 that Parliament had excluded from para. 
3 of Schedule A1 were outside the scope of statutory collective 
bargaining pursuant to the Schedule. It had been Parliament's 
intention to limit the scope of statutory collective bargaining 
pursuant to Schedule A1 to the three main contractual terms of 
employment. 
The airline had not been prohibited by the specified method from 
communicating directly with its pilots about proposed pay 
increases. What the specified method had required was that the 
airline discuss pay with the union before varying the employees' 
contractual terms about pay. 
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UNFAIR DISMISSAL 
SEFTON BOROUGH COUNCIL (appellant) v. 
WAINWRIGHT (respondent) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0168/14/LA 
HER HONOUR JUDGE EADY QC 
SUMMARY 
MATERNITY RIGHTS AND PARENTAL LEAVE 
Sex discrimination 
Unfair dismissal 
Return to work 
Maternity and Parental Leave Regulations 
1999 (MAPL Regs) - regulation 10 - 
redundancy during maternity leave and 
entitlement to be offered suitable available 
vacancy.   
Equality Act 2010 (EqA) - section 18 - direct 
discrimination because of pregnancy and 
maternity 
Appeal against the Employment Tribunal’s 
finding that there had been a breach of 
regulation 10 MAPL Regs 1999, dismissing 
that appeal:   
The employer sought to rely on the 
restructuring process – and the 
displacement and redeployment stages of 
that process – it had itself introduced.  That 
did not, however, avoid the conclusion 
(open to the Employment Tribunal on the 
evidence) that the Claimant’s post was 
redundant and that she was entitled to be 
offered a suitable alternative vacancy.  To 
allow that it was for the employer to 
determine when the redundancy arose 
could undermine the protection afforded by 
regulation 10; employers could state that 
there was only a redundancy after others 
had been “redeployed” into what might 
otherwise have been suitable available 
vacancies.  “Redundancy” should be given 
the same meaning as under the 
Employment Rights Act 1996 (Secretary of 
State for Justice v Slee 
UKEAT/0349/06/JOJ).  Doing so, it could not 
be said that the Employment Tribunal 
reached a perverse conclusion in finding 
that the Claimant’s position was redundant.  
Further, although regulation 10 does not 
define ‘vacancy’ and does not expressly 
oblige an employer to offer every suitable 
vacancy or, where there is more than one 
available, any particular suitable vacancy, on 
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the evidence in this case the Employment 
Tribunal was entitled to find that the 
position of Democratic Service Manager 
(“DSM”) was an available vacancy that was 
(on the employer’s own assessment) 
“suitable” for the Claimant.  The DSM post 
was unoccupied (as a newly created post) at 
the time the Claimant’s position became 
redundant and, adopting a normal approach 
to the use of the word, it was open to the 
Employment Tribunal to conclude that it 
was an available ‘vacancy’.  It may be that 
the employer could have met its obligation 
under regulation 10 if it had offered the 
Claimant a different suitable available 
vacancy (which would allow considerations 
of proportionality to come into play, see 
Eversheds Legal Services Ltd v De Belin 
[2011] IRLR 448, EAT), but it never did.  
Ultimately this ground really amounted to 
an attempt to challenge findings of fact that 
were permissible on the evidence before 
the Employment Tribunal.  The appeal on 
this basis was dismissed.   
Appeal against finding of direct 
discrimination under section 18 EqA 2010, 
allowing that appeal:  
On this point, the employer was correct as 
to the difference in how the protections 
were afforded under section 18 EqA, on the 
one hand, and under regulation 10 MAPL 
Regs, on the other.  The former provides 
that, if possessing the protected 
characteristic, a woman has to demonstrate 
unfavourable treatment because of 
pregnancy or maternity leave.  Regulation 
10 provides that during the relevant period 
a woman is entitled to special protection 
and (by virtue of regulation 20) will be 
treated as unfairly dismissed unfairly 
dismissed if this is denied. 
The Claimant’s case was put on the basis 
that a breach of regulation 10 must mean 
that there is inherent discrimination (Johal v 
the Commission for Equality and Human 
Rights UKEAT 0541/09) for section 18 
purposes.  That went beyond the language 
of the statute and was not the assumption 
made in other authorities on regulation 10 
(or earlier provisions to the same effect).  
Here, the unfavourable treatment of the 
Claimant (her own position being made 
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redundant and the failure to offer her a 
suitable alternative vacancy) certainly 
coincided with her being on maternity leave 
but that did not inevitably mean that it was 
because of it.  The Employment Tribunal was 
required to ask what was the reason why 
the Claimant had been treated the way she 
was.  The failure to do so was an error of 
law and this ground of appeal would 
therefore be allowed.  
In many cases, the section 18 question 
might well be answered by a finding under 
regulation 10.  The particular facts of this 
case, however, allowed for more than one 
conclusion.  As the Employment Tribunal 
had simply assumed its finding on regulation 
10 answered the section 18 claim, it had 
failed to set out relevant findings on the 
“reason why” question.  That matter should 
be remitted to the same Employment 
Tribunal for further consideration in the 
light of this Judgment. 

MS N COLOMAR MARI v REUTERS LTD 

UKEAT/0539/13/MC 

HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
UNFAIR DISMISSAL - Constructive dismissal 
Constructive dismissal – breach of contract 
- affirmation 
The Employment Tribunal applied correct 
principles of law to the question of 
affirmation: WE Cox Toner (International) 
Limited v Crook [1981] ICR 823 and Hadji v 
St Luke’s Plymouth [2013] UKEAT/0095/12 
applied.  No special principles apply in the 
case of an employee who alleges that the 
employer’s repudiatory conduct amounts in 
effect to demotion.  Bashir v Brillo 
Manufacturing Co Limited [1979] IRLR 295 
and El-Hoshi v Pizza Express Restaurants 
[UKEAT/0857/03] discussed and explained.  
Observations on the significance of 
acceptance of sick pay in deciding whether a 
contract of employment has been affirmed. 
The Employment Tribunal was not perverse 
in rejecting the Claimant’s case that she was 
too unwell to resign. 
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Permission to proceed with Judicial review 
of 12 month cap on unfair dismissal 
compensation refused. 

THE CHRISTIE HOSPITAL NHS FOUNDATION 
TRUST v  DR E LIAKOPOULOU 

UKEAT/0198/14/DM 

THE HONOURABLE MR JUSTICE SINGH 

BARONESS DRAKE OF SHENE 

MR T M HAYWOOD 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
The Claimant was a consultant doctor.  She was found 
to have been guilty of two acts of gross misconduct.  
The first was that she had put pressure on a patient to 
take part in a clinical trial.  The other was that she had 
publicly used qualifications which she did not in fact 
possess.  The Respondent summarily dismissed her.  
The Employment Tribunal found that the dismissal was 
unfair because the Respondent had not properly taken 
into consideration the mitigation that was available to 
the Claimant and that the sanction of dismissal was 
outside the range of reasonable responses available to 
a reasonable employer. 
Held, (1) The Employment Tribunal had fallen into the 
error of substituting its own view for that of the 
Respondent.  The Respondent had taken mitigation 
into account, at least at the appeal stage of its process.  
(2) Further and in any event, the Employment 
Tribunal’s view was one to which no reasonable 
Tribunal could have come on the facts of this case. 

 

   

SHRESTHA  v. GENESIS HOUSING ASSOCIATION LTD  

[2015] EWCA Civ 94 

Court of Appeal, (CA) 

LORD JUSTICE RICHARDS 
LORD JUSTICE PATTEN 
and 
LORD JUSTICE VOS 

C was employed by Genesis Housing Association Ltd as 
a floating support worker. He was entitled to expenses 
for mileage travelled by car to see clients. The 
employer became suspicious of C's claims and 
investigated them. It found that for every journey it 
looked at the mileages claimed for were almost twice 
those calculated by online route planners for journeys 
from and to the same places. C  argued that the higher 
mileages claimed were due to difficulty in parking, one-
way road systems, and road works causing closures or 
diversions. The employer held a disciplinary hearing. 
The investigator was asked why he had not 
investigated Mr Shrestha's explanations by, for 
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example, carrying out some of the journeys in 
question. The investigator responded that it was not 
possible to recreate the same conditions. The panel 
concluded that Mr Shrestha had been over-claiming 
mileage in a fraudulent manner and was guilty of gross 
misconduct and he was dismissed. The ET and EAT 
dismissed his claims. In the Court of Appeal the  first 
ground of C's appeal related to the application of the 
“reasonable investigation” test formulated in British 
Home Stores Ltd v Burchell. He submitted that there 
was a difference between the reasonableness of the 
employer's investigation into the original allegations 
and the reasonableness of its investigation into the 
employee's response to those allegations. He argued 
that, if an employee raised several lines of defence, the 
employer had to investigate each of them, unless they 
were manifestly false or unarguable, in order to pass 
the reasonableness threshold.  On Appeal it was held 
that the ET  had not erred in finding that the employer 
had carried out a reasonable misconduct investigation 
by checking the claimed mileage against that calculated 
by online route planners and that claimed previously. 
To say that each line of defence must be investigated 
unless it is manifestly false or unarguable is to adopt 
too narrow an approach and to add an unwarranted 
gloss to the Burchell test. The investigation should be 
looked at as a whole when assessing the question of 
reasonableness. As part of the process of investigation, 
the employer must consider any defences advanced by 
the employee, but whether and to what extent it is 
necessary to carry out specific inquiry into them in 
order to meet the Burchell test will depend on the 
circumstances as a whole. Moreover, in a case such as 
the present it was misleading to talk in terms of distinct 
lines of defence. The issue had been whether Mr 
Shrestha had over-claimed mileage expenses. His 
explanations as to why the mileage claims had been 
high needed to have been assessed as an integral part 
of the determination of that issue. What mattered was 
the reasonableness of the overall investigation into the 
issue. The employment tribunal had considered all the 
points that had been advanced and found that there 
had been a reasonable investigation; that finding had 
been properly open to it. 

 

MRS N GONDALIA v TESCO STORES LTD 

UKEAT/0320/14/JOJ 

HIS HONOUR JUDGE HAND QC 

MR P GAMMON MBE 

PROFESSOR K C MOHANTY JP 

SUMMARY 
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UNFAIR DISMISSAL - Reasonableness of dismissal 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
PRACTICE AND PROCEDURE - Review 
Dishonesty 
The concept of subjective dishonesty did not mean that 
the Employment Judge was bound to consider the 
approach taken in John Lewis plc v Coyne [2001] IRLR 
139, which stated that, where an issue arose as to 
whether conduct might be dishonest or not, that 
should be determined by reference to what had been 
said by Lord Lane LCJ in R v Ghosh [1982] QB 1053 at 
paragraphs 162 and 163.  The issue did not arise in the 
instant case and did not need to be decided but it was 
doubtful how useful a jury direction in a criminal case 
was in the employment context. 
Reasonableness of dismissal - Inadequacy of reasons 
The Judgment overall does not say how important 
issues have actually been resolved.  It asserts 
conclusions, which it adopts from the Respondent’s 
case and submissions, but that does not make for an 
adequately reasoned decision.  The Written Reasons 
did not fulfil the criteria for a properly reasoned 
decision, either as set out in paragraph 62(5) of the 
Employment Tribunal 2013 Rules or in accordance 
with the familiar authorities of Meek v Birmingham 
City Council [1987] IRLR 250 and Greenwood v NWF 
Retail Ltd [2011] ICR 896.  Case remitted for a 
complete re-hearing. 
Application for review of EAT Judgment 
That the appeal succeeded on the above ground did 
not mean it must succeed on the second ground of 
appeal, namely that the Employment Judge must have 
fallen into the error identified in Whitbread plc t/a 
Whitbread Medway Inns v Hall [2001] IRLR 275 and 
Brito-Babapulle v Ealing Hospital NHS Trust [2013] 
IRLR 854 of concluding that where there was an honest 
and genuine belief that the employee had committed 
an act of gross misconduct then the dismissal must be 
axiomatically fair.  It was impossible to be confident 
that was the case because of the inadequacy of 
reasons; the factors relating to whether or not this 
Tribunal should review its own decisions set out at 
paragraph 47 of the judgment in Zinda v Governing 
Body of Barn Hill Community High School [2011] ICR 
174 were considered.   

 

Way v Spectrum Property Care Ltd 

[2015] EWCA Civ 381 

LADY JUSTICE HALLETT,  LORD JUSTICE PATTEN 
and LORD JUSTICE CHRISTOPHER CLARKE 
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A warning given in bad faith could not justify dismissal. 
A warning given in bad faith is not, in circumstances 
such as these, to be taken into account in deciding 
whether there is, or was, sufficient reason for 
dismissing an employee. An employer would not be 
acting reasonably in taking into account such a warning 
when deciding whether the employee's conduct was 
sufficient reason for dismissing him; and it would not 
be in accordance with equity or the substantial merits 
of the case to do so. To hold otherwise would be 
inconsistent with the decisions in Davies and 
Wincanton Group. In reality the judgment of the EAT 
proceeds on the basis that a warning given in bad faith 
may be relied upon to justify a dismissal which, absent 
the warning, would not have occurred. In so doing the 
EAT was in error. 

MR M NGWENYA v CARDINAL NEWMAN CATHOLIC 
SECONDARY SCHOOL 

UKEAT/0308/14/RN 

MR RECORDER LUBA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Reasonableness of dismissal 
A school teacher brought unsuccessful Tribunal claims 
of race discrimination and underpayment of salary 
against his school, in the course of which he made 
serious allegations.  The school later investigated the 
allegations and found them unsubstantiated.  It 
brought disciplinary proceedings on the basis that the 
allegations were (inter alia) vexatious, malicious and/or 
frivolous.  The disciplinary charges were found to have 
been made out.  The teacher was dismissed.  His 
dismissal was upheld by an appeal panel. 
The Employment Tribunal dismissed a claim for unfair 
dismissal on the basis that: a potentially fair reason for 
dismissal (conduct) had been made out; a fair and 
reasonable investigatory procedure had been adopted; 
and the sanction of dismissal had been within the 
range of reasonable responses. 
 
Two points were pursued on appeal: (1) the Tribunal 
had failed to consider whether the school had 
reasonably believed that the allegations had been 
made in bad faith; and (2) the Tribunal had failed to 
address a contention that there had been unfair 
treatment because another teacher who had made 
similarly unfounded allegations had been treated 
differently. 
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HELD: 
1) The Tribunal had correctly found that the 

disciplinary charges had expressly included 
reference to the allegations having been 
“malicious, vexatious or frivolous” and “in bad 
faith”.  The evidence the school provided had 
satisfied the Tribunal that it had genuinely 
believed, on sound grounds, that the charges were 
made out.  It had made no error. 

2) The Tribunal had not addressed the comparator 
point because it not had not been raised/pursued 
before it.  If it had been, it was doomed to fail 
because the circumstances of the two cases were 
wholly different. 

 

 

MR J ANDERSON v CHESTERFIELD HIGH SCHOOL 

UKEAT/0206/14/MC 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Contributory fault 
Polkey deduction 
The Claimant is a politician in Local Government and is 
currently the elected Mayor of Liverpool.  This is an 
executive post and regarded as full-time.  The position 
carries with it an annual allowance of almost £80,000.  
The Claimant had previously held positions as 
Councillor of Liverpool City Council, the Leader of the 
opposition on the Council and ultimately at the time of 
his election as Mayor, Leader of the Council, which was 
in effect a full-time post with an annual allowance of 
approximately £50,000.  Prior to his election as Mayor, 
the Claimant was employed by a neighbouring Local 
Authority, Sefton Metropolitan Borough Council 
(“Sefton”) at Chesterfield High School and once elected 
Leader of Liverpool City Council had ceased to work at 
the school.  The Claimant and Sefton agreed that he 
should continue as an employee but on the basis that 
he would be paid the maximum allowed as paid leave 
to enable employees to hold public office by section 10 
Local Government and Housing Act 1989 (208 hours 
per annum).  His post was held open and Sefton also 
continued to pay pension contributions. 
This arrangement continued until the school became 
an Academy when the Claimant’s employment 
transferred by a TUPE transfer to the Respondent, now 
independent of Sefton. 
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The Respondent was concerned that the arrangement 
was “inequitable” principally because the Respondent 
was paying some £4,500 per annum to the Claimant 
but the pupils at the school received no benefit.  The 
Respondent accordingly terminated the agreement.  
The Claimant claimed, inter alia that he had been 
dismissed unfairly. 
The Employment Tribunal found that he had remained 
an employee and had been dismissed for “some other 
substantial reason”, a potentially fair reason.  However, 
the dismissal procedure was unfair, and his claim for 
unfair dismissal was upheld.  He was entitled only to a 
basic award but subject to a 100% Polkey deduction 
and 25% deduction for contribution under section 
122(2) Employment Rights Act 1996 but no 
compensatory award. 
The Claimant appealed.  The Employment Appeal 
Tribunal upheld the decision of the Employment 
Tribunal on the basis that the deductions were justified 
on the facts found by the Employment Tribunal and 
that the Respondent had acted reasonably in taking the 
view that a continuation of an arrangement whereby 
the Claimant was paid (albeit a modest amount) by a 
publicly funded school without having to provide any 
services, for an indefinite period was of no value to the 
Respondent and might lead to significant criticism.  It 
was entitled reasonably to regard the arrangement as 
inequitable and unsustainable and to terminate the 
Claimant’s employment. 

 

ADESHINA (appellant) v. ST GEORGE'S 
UNIVERSITY HOSPITALS NHS FOUNDATION TRUST 
and others (respondents) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0293/14/RN 
HER HONOUR JUDGE EADY QC 
MR D G SMITH 
MS P TATLOW 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
RACE DISCRIMINATION - Burden of proof 
Unfair dismissal 
(1) Whether the ET had erred in the approach to the 
question of fairness, having regard to the whole 
process, including the appeal. 
Held: When looking at the question of fairness, the ET 
was bound to consider the process overall (Taylor v 
OCS Group Ltd [2006] EWCA Civ 702).  It did so.  Having 
made its findings as to the unfairness that tainted Ms 
Ashworth’s decision, it did not consider the flaws found 
to be such as to mean that the position could not be 

[2015] IRLR 
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remedied.  That was a view it was entitled to reach.  
When considering the process as a whole, the ET did 
that which it should: it had regard to the nature and 
extent of the flaws at the earlier stage/s, specifically 
going through those points when assessing the appeal 
process; it had in mind the seriousness of the flaws it 
had found at the earlier (dismissal decision) stage; its 
findings on the appeal process were not made in a 
vacuum but took into account the findings it had made 
as to the original decision. 
As for the question whether the appeal stage was itself 
flawed such as to mean that it could not rectify the 
position because of the composition of appeal panel:  

(a) The ET made a finding of fact as to Ms 
Ludlam’s earlier involvement in matters 
relevant to the case, she was not sitting in 
judgment on her own prior decision or 
involvement in the case; at most the Claimant 
had raised a question as to Ms Ludlam’s 
management role more generally (which 
included her role as mentor to Ms Leegood), 
which she was suggesting gave rise to an 
appearance of bias.  
(b) The approach to apparent bias was not 
the same as that in judicial proceedings.  Even 
if it was, the fair-minded informed observer 
would not consider any risk arose.  
(c) As for Mr James, the Claimant objects 
that he was junior and reported to the 
dismissing manager, Ms Ashworth, albeit she 
did not make this point at the time.  
Accepting the ACAS Guidance, this case could 
be distinguished as it involved a panel, which 
included two directors senior to the original 
decision-taker.   
(d) Further, the ET was entitled to look at 
substance not just form, to take into account 
the actual appeal process and decision taking; 
all matters going into the mix.   

The ET took into account all factors and reached a 
conclusion properly open to it.   
(2) Whether the ET had erred/reached a perverse 
conclusion in holding that the reasons relied on by the 
Respondent justified the dismissal.  Specifically, 
whether Allegation 1 (hostile comment made at 
meeting) was sufficiently serious; and/or, whether 
Allegation 2 (failure to cooperate and lead on 
operational policy change) could amount to a conduct 
matter at all. 
Held: This was a perversity challenge; the Claimant had 
not done sufficient to make good the appeal.   
On allegation (2) the EAT considered this was properly 
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to be described as a matter of conduct and, looking at 
the substance of the case, it was apparent that is how 
the First Respondent (and the Claimant) had seen it, 
certainly when it “looked back over events as a whole 
through “the prism of the final alleged escalation of 
behaviour” ”. 
Similarly, when considering events of 20 July, the 
Respondent was entitled to have regard to what the 
meeting was about and see the Claimant’s conduct in 
the light of that background, as. the Respondent did 
when characterising the behaviour as breaching the 
Code of Conduct. 
Wrongful dismissal 
(3) Whether the ET erred in law, alternatively reached a 
perverse conclusion in its consideration of the wrongful 
dismissal claim; alternatively failed to give proper 
reasons in this respect. 
Held: The ET heard the evidence of the Claimant and a 
number of other witnesses over period of time.  It 
reached its own views.  In part, its reasoning was set 
out in its findings on the unfair dismissal claim, but its 
descriptions of the Claimant’s conduct (e.g. at 
paragraph 200: “palpable resistance”, “deliberate 
reluctance”) were expressions of its own views on the 
evidence.  Given the finding as to what was required of 
the Claimant as part of her job (see e.g. paragraph 
199), it was entitled to find there was a wilful breach of 
the Claimant’s contract (to do that which was 
reasonably required of her) and, taken overall, the 
conclusions were sufficiently reasoned. 
Race discrimination 
(4) Whether the ET erred in law in its consideration 
whether Ms Ashworth (Fifth Respondent), who took 
the decision to dismiss the Claimant, thereby 
discriminated against the Claimant because of her race; 
in particular in failing to have proper regard to the 
complete picture. 
Held: This was not a case where the ET had found 
matters tipped beyond what might be described as 
“mere unreasonableness”.  In any event, the ET had 
considered the Respondent’s explanation and had 
found as fact Ms Ashworth’s decision-making was not 
tainted by race discrimination.  She had made genuine 
mistakes but genuinely believed in the Claimant’s 
misconduct and her decision-making was not informed 
- consciously or subconsciously - by the Claimant’s race.  
That was a sufficient answer.  

Appeal dismissed. 
As for Mr James having been junior and reported to the 
dismissing manager, the EAT endorsed the general 
advice given by ACAS to the effect that the person 
hearing an appeal should be senior to the original 
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decision taker. That would generally be right given that 
the person hearing the appeal has to be able to 
overturn the decision taken below. More than that, 
there may be a concern that a subordinate might be 
unduly influenced if considering a decision taken by a 
manager to whom they report. On the other hand, that 
has to be seen in context. Mr James was himself a 
general manager of some seniority and had been one 
of a panel of three. The panel had been chaired by a 
director and included another director, both senior to 
Ms Ashworth, and received independent advice from a 
senior pharmacy professional. Those matters took the 
case outside the circumstances specifically considered 
by the ACAS Code and the non-statutory guidance. 
Moreover, while the involvement of a more junior 
employee might not have been ideal, the tribunal had 
been entitled to look at the substance not merely the 
form. The tribunal had reached a conclusion properly 
open to it on the fairness of the process. 

 

NEWBOUND (appellant) v. THAMES WATER 
UTILITIES LTD (respondent) 
[2015] EWCA Civ 677 
Court of Appeal, (CA) 
Bean, King LJJ, Sir Terence Etherton 
The seriously infringing health and safety rules and 
breaching the company's health and safety policy by 
entering a sewer without breathing apparatus. By 
contrast Mr Andrews, who had been in charge, though 
far less experienced received  a written warning for 
misconduct. A tribunal found unfair dismissal which 
was reversed by the EAT. The CA allowed the appeal.  
(1) The tribunal had been entitled to conclude that, 
despite the claimant not having followed the health 
and safety procedure, his dismissal had been unfair as 
no reasonable employer would have dismissed him in 
the circumstances and there been unjustified disparity 
in treatment.  
The “band of reasonable responses” has been a stock 
phrase in employment law for over thirty years, but the 
band is not infinitely wide. It is important not to 
overlook s.98(4)(b) of the Employment Rights Act 1996, 
which directs employment tribunals to decide the 
question of whether the employer has acted 
reasonably or unreasonably in deciding to dismiss “in 
accordance with equity and the substantial merits of 
the case”. This provision indicates that in creating the 
statutory cause of action of unfair dismissal Parliament 
did not intend the tribunal's consideration of a case of 
the present kind to be a matter of procedural box-
ticking. An employment tribunal is entitled to find that 
dismissal was outside the band of reasonable 

[2015] IRLR 
734, 
September 
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responses without being accused of placing itself in the 
position of the employer.  
On the facts, there had been ample evidence entitling 
the tribunal to find that the employer had been 
content in the past to rely on Mr Newbound's skill, 
knowledge and experience and not to object to his 
entering sewers without breathing apparatus when he 
thought it appropriate. There had been evidence that 
for many years that practice had been condoned. 
Second, there was no special rule about assessing the 
reasonableness of a dismissal on conduct grounds 
where the alleged misconduct involved a breach of 
health and safety requirements. The tribunal plainly 
was entitled to attach significance to the lack of 
training. That was of particular importance when taken 
together with the previous condonation of not using 
breathing apparatus. There had been no evidence that 
when the SHE4 form had been introduced anyone in 
management had made it clear to the claimant, 
whether by means of a formal training course or even a 
one-to-one discussion, that in future failure to wear 
breathing apparatus in sewers on any occasion would 
have been treated as an offence justifying dismissal. 
Third, the tribunal had been entitled to find that it had 
been “misleading” to describe the claimant as having 
shown lack of remorse. His case had been that he had 
been exercising a discretion based on experience. His 
case could not have been further from the example 
given by Paul of the argumentative or aggressive 
employee, let alone the conspiracy theorist. Fourth, the 
employer's submission that the weight to have been 
attached to the claimant's record had been entirely a 
matter for the employer, which had found favour with 
the EAT, had been an attempt to stretch the band of 
reasonable responses to an infinite width. In assessing 
the reasonableness of the decision to dismiss, length of 
service was not forbidden territory for the employment 
tribunal. The fact that Mr Newbound had been an 
employee of 34 years' service with a clean disciplinary 
record had been a factor the judge had been fully 
entitled to take into account: it would have been 
extraordinary if he had not done so. 
(2) The combination of the employer's reliance on the 
Unison letter and the fact that one of the lay members 
of the EAT had been the national secretary of Unison 
had given rise to an obvious issue about apparent bias 
which, on the face of it, ought to have been identified 
by the EAT. Under the principle of apparent bias, Ms 
Mills had not been entitled to hear the appeal if a fair-
minded and informed observer, having considered the 
facts, would have concluded that there had been a real 
possibility that she would have been biased.  
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VICARIOUS LIABLITY  

Graham v Commercial Bodyworks Ltd 

[2015] EWCA Civ 47 

THE RIGHT HONOURABLE LORD JUSTICE LONGMORE 
THE RIGHT HONOURABLE LORD JUSTICE UNDERHILL 
and 
THE RIGHT HONOURABLE LADY JUSTICE SHARP 

In what appeared to be intended as a prank a co-
employee sprinkled the Claimant’s overalls with 
thinning fluid then used a lighter in the vicinity. The 
overalls caught fire and the Claimant was badly 
burned. The Claimant alleged that his employer was 
vicariously liable. The Court of Appeal held that  that 
the issue of vicarious liability depended on whether 
there was a close connection between the creation or 
enhancement of a risk and the wrong accruing 
therefrom; that, although the defendant employer 
had created a risk by requiring its employees to work 
with thinning agents, it was difficult to say that the 
creation of that risk was sufficiently “closely 
connected” with W's highly reckless act of splashing 
the thinner onto the claimant's overalls and then 
using a cigarette lighter in his vicinity; that W's 
wrongful act did not further the employer's aims, 
there was no friction or confrontation inherent in the 
employer's enterprise, and such intimacy as there 
was likewise had no connection with that enterprise, 
and there was no question of any power conferred on 
W in relation to the claimant or any particular 
vulnerability of the claimant; that the fact that the 
employer could be said to have vested discretion in 
W to use the thinning agents, and that he was obliged 
to do so carefully by reason of his contractual 
obligations, carried the matter no further, since that 
was little different from any employer-employee 
relationship; and that the real cause of the injuries 
suffered by the claimant was the reckless conduct of 
W, which could not be said to have occurred in the 
course of his employment. 

 [2015] 
I.C.R. 665 
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WHISTLEBLOWING  

McKinney v Newham London Borough 
Council 

UKEAT/0501/13/LA 

HIS HONOUR JUDGE PETER CLARK 

(SITTING ALONE) 

SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective 
date of termination 
UNFAIR DISMISSAL - Constructive dismissal 
PRACTICE AND PROCEDURE - Costs 
Whether time for bringing a whistle-blowing complaint 
(short of dismissal) commences under section 48(3) 
when the employer’s decision is made or when the 
Claimant learns of it.  Held; the former. 
Mensah; Virdi (EAT); Garry; Warrior Square (CA) 
considered and followed.  Havill and Aniagwu (EAT) 
not followed; Barratt (SC) on effective date of 
termination distinguished. 
Constructive dismissal claim permissibly struck out and 
costs ordered. 
The Claimant’s appeal is dismissed. 

 

 [2015] 
I.C.R. 
495 

 

CHESTERTON GLOBAL LTD (TRADING AS 
CHESTERTONS) & MR NEAL VERMAN v Mr M. 
NURMOHAMED 

THE HONOURABLE MR JUSTICE SUPPERSTONE 

SITTING ALONE 
SUMMARY 
VICTIMISATION DISCRIMINATION  
Whistleblowing  
Protected disclosure 
This appeal concerns the meaning of the words “in the 
public interest” inserted into section 43B(1) of the 
Employment Rights Act 1996 by section17 of the 
Enterprise and Regulatory Reform Act 2013.  The 
Respondent was Director of the Mayfair office of the 
First Appellant, a well-known firm of estate agents.  He 
made three alleged protected disclosures, two to the 
Area Director for the Central London area and one to 
the Second Appellant, the First Appellant’s Director of 
Human Relations.  The Respondent stated that he 
believed the First Appellant was deliberately misstating 
£2-3million of actual costs and liabilities through the 
entire office and department network which affected 
the earnings of 100 senior managers, including himself.   
The Employment Tribunal concluded that the 
disclosures were made in the reasonable belief of the 
Respondent that they were in the interest of 100 senior 

[2015] IRLR 
614 
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managers, and that that is a sufficient group of the 
public to amount to be a matter in the public interest.  
The decision of the Tribunal was that the Respondent 
was unfairly dismissed and automatically unfairly 
dismissed by the First Appellant and that the First and 
Second Appellants subjected him to detriments on the 
grounds that he had made protected disclosures.   
The Appellants appealed on two grounds: first, that the 
Tribunal erred on concluding that disclosures made in 
the interest of the 100 senior managers was to a 
sufficient group of the public to amount to being a 
matter in the public interest; and second that it was for 
the Tribunal to determine objectively whether or not 
the disclosures were of real public interest, and this the 
Tribunal failed to do.   
The Employment Appeal Tribunal rejected both 
grounds of appeal: (1) the question for consideration 
under section 43B(1) of the 1996 Act is not whether 
the disclosure per se is in the public interest but 
whether the worker making the disclosure has a 
reasonable belief that the disclosure is made in the 
public interest; (2) the sole purpose of the amendment 
to section 43B(1) by section 17 of the 2013 Act was to 
reverse the effect of Parkins v Sodexho Ltd.  The words 
“in the public interest” were introduced to do no more 
than prevent a worker from relying upon a breach of 
his own contract of employment where the breach is of 
a personal nature and there are no wider public 

interest implications.   

 

MISS M S SCHAATHUN v EXECUTIVE & BUSINESS 
AVIATION SUPPORT LTD 

UKEAT/0226/12/LA 

UKEAT/0227/12/LA 

THE HONOURABLE MRS JUSTICE SLADE DBE 

MR G LEWIS 

PROFESSOR K C MOHANTY JP 
SUMMARY 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant claimed that she had been automatically 
unfairly dismissed for making protected disclosures 
within the meaning of Employment Rights Act 1996 
section 43.  Save in respect of disclosures to HMRC, the 
Employment Tribunal erred in failing to make findings 
as to whether she had made qualifying disclosures to a 
legal advisor in accordance with section 43D or to a 
prescribed person in accordance with section 43F as 
had been required by an Order of another Employment 
Judge.  The Employment Tribunal struck out the 
allegations which formed the basis for these 
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disclosures.  The Employment Tribunal erred in holding 
that the disclosures to HMRC were not protected 
disclosures because the Claimant had not told the 
Respondent about them.  Further, the Employment 
Tribunal failed to consider whether the Respondent 
was aware of the disclosures to HMRC by other means 
and therefore whether the reason for dismissal was the 
protected disclosures.  In light of these errors together 
with concern about the conduct of the proceedings 
which included striking out allegations of protected 
disclosures without consideration of sections 43D and 
43F, the dismissal of the claim of automatic unfair 
dismissal under section 103A was set aside and 
remitted to a differently constituted Employment 
Tribunal.  If the claim under Employment Rights Act 
section 103A is dismissed, the finding of ordinary unfair 
dismissal and related compensation is to stand. 

 

MR R BARTON v ROYAL BOROUGH OF GREENWICH 

UKEAT/0041/14/DXA 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Whistleblowing 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant was an employee of the Respondent and 
had at one time been an elected shop steward and 
health and safety representative. 
He received a concern from a work colleague that his 
line manager had emailed a large number of 
documents to her home (“hundreds”) which he 
believed contained confidential or personal data about 
himself and her personal email was not part of a secure 
system nor encrypted.  The Claimant considered that 
this was a significant breach of the Data Protection Act 
1998. 
He did not report the matter to his line managers but 
reported his concerns to the Information 
Commissioner’s Office (“ICO”), and thereafter to his 
line managers.  Having consulted the ICO website, he 
telephoned the advice line to clarify his understanding 
of the Data Protection Act.  The information he 
provided was wholly inaccurate.  The manager had 
emailed 11 documents to her home email which was 
password protected.  None of the documents were 
regarded as inappropriate for her to have sent. 
Having established that the Claimant had referred the 
matter to the ICO without first referring it to his line 
manager, the Claimant was informed that he should 
have referred the matter to his line managers before 
raising concerns with the ICO, and was specifically 
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instructed not to contact the ICO or other external 
bodies in relation to the matter without the prior 
authority of his line manager.  He was told that the 
Respondent would investigate the concerns promptly, 
as it did. 
The Claimant took it upon himself to telephone the ICO 
to seek advice as to what he should do about the 
instruction.  The Respondent regarded the Claimant’s 
action in contacting the ICO despite having been 
instructed not to do so as a serious breach of duty and 
he was summarily dismissed.  He was at the time 
subject to a final written warning in relation to an 
unrelated matter and also found to have committed 
gross misconduct by writing an inappropriate letter in 
the course of his duties, as a tenancy relations officer, 
to a member of the public. 
The Claimant claimed that he had been unfairly 
dismissed for whistleblowing and relied on the original 
communication with the ICO and the subsequent 
telephone call as protected communications. 
The Employment Tribunal found that the original 
referral was a qualifying disclosure but not a protected 
disclosure because the Employment Tribunal did not 
consider that the Claimant held the requisite 
reasonable belief that the information he disclosed 
tended to show that the Respondent had failed, or was 
failing, to comply with its obligations under the Data 
Protection Act.  The subsequent telephone call was not 
a qualifying disclosure because there was no disclosure 
of information. 
The Employment Tribunal considered that the two 
disclosures had to be considered separately.  On appeal 
the Respondent sought to argue that the two 
disclosures could be aggregated so that together they 
constituted a protected disclosure.  On appeal the 
Claimant sought to argue that the instruction not to 
contact the ICO was unlawful, contrary to public policy 
and a breach of Article 10 of the European Court of 
Human Rights (the illegality point). 
The Employment Appeal Tribunal following Bolton 
School v Evans [2007] ICR 641 held that the telephone 
call could not be treated as part of the original referral 
and could not on its own constitute a qualifying 
disclosure in the absence of disclosure of 
“information”.  The illegality point had not been argued 
below and the Employment Appeal Tribunal, following 
the authority of Kumchyk v Derby City Council [1978] 
ICR 1116, declined to entertain the point; but had it 
done so, it would have rejected the illegality point on 
the facts as found by the Employment Tribunal and 
because the Employment Tribunal was satisfied that 
there was a reasonable basis for the belief by the 
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dismissing officers that the instruction not to contact 
the ICO was legitimate and reasonable, there were 
reasonable grounds for the belief that the Claimant had 
breached a legitimate and reasonable instruction. 

Appeal dismissed. 
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WORKING TIME  

EDWARDS and another v ENCIRC LTD 

UKEAT/0367/14/DM 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  
SUMMARY 
WORKING TIME REGULATIONS 
TRADE UNION RIGHTS - Action short of dismissal 
Working Time Regulations 1998 (“WTR”) Regulation 2(1)(a) 
and (c) - “working time” 
Trade Union and Labour Relations (Consolidation) Act 1992 
section 146 - detriment 

The Employment Tribunal having dismissed the 
Claimants’ claims of breach of the WTR and of 
detriment, the following questions arose on the 
appeal: 

(1) When attending meetings at their 
workplace in their capacity as a 
representative of a recognised trade union 
or health and safety representative, were 
the Claimants working, at their employer’s 
disposal and carrying out their employer’s 
activities or duties?  Alternatively, 
(2) Did the time spent at such meetings fall 
to be treated as working time by virtue of 
the provisions of the recognition 
agreement between the trade union and 
the Respondent in this case?  In any event, 
(3) Were the Claimants subjected to a 
detriment when the Respondent refused 
to grant them a daily rest period of at least 
11 hours between the end of those 
meetings and the beginning of their night 
shifts? 

Held: WTR Regulation 2(1)(a) requires that each of the 
three elements it sets out must be satisfied for time to 
be “working time” (applying South Holland District 
Council v Stamp [2003] UKEAT/1097/02), so: the 
worker must be working and at the employer’s disposal 
and carrying out his activities or duties.  That said, it 
was appropriate to have regard to the aims of the 
Working Time Directive 2003/88/EC and the purposive 
approach to working time adopted by the European 
Court of Justice. 
The Employment Tribunal had found that the Claimants 
had been “working” when attending at the meetings in 
question (following Davies v Neath Port Talbot County 
Borough Council [1999] ICR 1132 EAT).  It had, 
however, erred in adopting an unduly restrictive 
approach to the question whether the Appellants were 
at their “employer’s disposal”.  That did not require the 

[2015] IRLR 
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SEFTON BOROUGH COUNCIL (appellant) v. 
WAINWRIGHT (respondent) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0168/14/LA 
HER HONOUR JUDGE EADY QC 
SUMMARY 
MATERNITY RIGHTS AND PARENTAL LEAVE 
Sex discrimination 
Unfair dismissal 
Return to work 
Maternity and Parental Leave Regulations 
1999 (MAPL Regs) - regulation 10 - 
redundancy during maternity leave and 
entitlement to be offered suitable available 
vacancy.   
Equality Act 2010 (EqA) - section 18 - direct 
discrimination because of pregnancy and 
maternity 
Appeal against the Employment Tribunal’s 
finding that there had been a breach of 
regulation 10 MAPL Regs 1999, dismissing 
that appeal:   
The employer sought to rely on the 
restructuring process – and the 
displacement and redeployment stages of 
that process – it had itself introduced.  That 
did not, however, avoid the conclusion 
(open to the Employment Tribunal on the 
evidence) that the Claimant’s post was 
redundant and that she was entitled to be 
offered a suitable alternative vacancy.  To 
allow that it was for the employer to 
determine when the redundancy arose 
could undermine the protection afforded by 
regulation 10; employers could state that 
there was only a redundancy after others 
had been “redeployed” into what might 
otherwise have been suitable available 
vacancies.  “Redundancy” should be given 
the same meaning as under the 
Employment Rights Act 1996 (Secretary of 
State for Justice v Slee 
UKEAT/0349/06/JOJ).  Doing so, it could not 
be said that the Employment Tribunal 
reached a perverse conclusion in finding 
that the Claimant’s position was redundant.  
Further, although regulation 10 does not 
define ‘vacancy’ and does not expressly 
oblige an employer to offer every suitable 
vacancy or, where there is more than one 
available, any particular suitable vacancy, on 
the evidence in this case the Employment 

[2015] IRLR 90 
February 2015 

 [2015] 
I.C.R. 652 

IDS Brief 
1016, 
April  
2015 
page  7 

Claimants to be under the employer’s specific control 
and direction in terms of the carrying out of their 
activities or duties at those meetings but allowed for a 
broader approach; where an employer has required an 
employee to be in a specific place and to hold 
him/herself out as ready to work for the employer’s 
benefit (which might include attending at trade union 
or health and safety meetings; allowing for a broad 
understanding of “benefit”, see Davies) that might be 
sufficient. 
The Employment Tribunal similarly erred in adopting an 
overly narrow, contractual approach to the 
requirement that the worker is “carrying out his 
activity or duties”.  There was no requirement that the 
activity or duties were solely those for which the 
Claimants were employed under their contracts of 
employment.  If engaged in activities that were (in the 
broader sense, see Davies) for the benefit of the 
employer, arose from the employment relationship, 
and done with the employer’s knowledge, at and in an 
approved time and manner, that could be sufficient. 
Given those conclusions under Regulation 2(1)(a) WTR, 
it was unnecessary to reach any concluded view on the 
other two questions arising on the appeal. 
The parties being unable to agree as to the factual 
basis of the case before the Employment Tribunal, this 
matter would be remitted to the same Employment 
Tribunal for reconsideration in the light of the 
Judgment of the Employment Appeal Tribunal. 
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Tribunal was entitled to find that the 
position of Democratic Service Manager 
(“DSM”) was an available vacancy that was 
(on the employer’s own assessment) 
“suitable” for the Claimant.  The DSM post 
was unoccupied (as a newly created post) at 
the time the Claimant’s position became 
redundant and, adopting a normal approach 
to the use of the word, it was open to the 
Employment Tribunal to conclude that it 
was an available ‘vacancy’.  It may be that 
the employer could have met its obligation 
under regulation 10 if it had offered the 
Claimant a different suitable available 
vacancy (which would allow considerations 
of proportionality to come into play, see 
Eversheds Legal Services Ltd v De Belin 
[2011] IRLR 448, EAT), but it never did.  
Ultimately this ground really amounted to 
an attempt to challenge findings of fact that 
were permissible on the evidence before 
the Employment Tribunal.  The appeal on 
this basis was dismissed.   
Appeal against finding of direct 
discrimination under section 18 EqA 2010, 
allowing that appeal:  
On this point, the employer was correct as 
to the difference in how the protections 
were afforded under section 18 EqA, on the 
one hand, and under regulation 10 MAPL 
Regs, on the other.  The former provides 
that, if possessing the protected 
characteristic, a woman has to demonstrate 
unfavourable treatment because of 
pregnancy or maternity leave.  Regulation 
10 provides that during the relevant period 
a woman is entitled to special protection 
and (by virtue of regulation 20) will be 
treated as unfairly dismissed unfairly 
dismissed if this is denied. 
The Claimant’s case was put on the basis 
that a breach of regulation 10 must mean 
that there is inherent discrimination (Johal v 
the Commission for Equality and Human 
Rights UKEAT 0541/09) for section 18 
purposes.  That went beyond the language 
of the statute and was not the assumption 
made in other authorities on regulation 10 
(or earlier provisions to the same effect).  
Here, the unfavourable treatment of the 
Claimant (her own position being made 
redundant and the failure to offer her a 
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suitable alternative vacancy) certainly 
coincided with her being on maternity leave 
but that did not inevitably mean that it was 
because of it.  The Employment Tribunal was 
required to ask what was the reason why 
the Claimant had been treated the way she 
was.  The failure to do so was an error of 
law and this ground of appeal would 
therefore be allowed.  
In many cases, the section 18 question 
might well be answered by a finding under 
regulation 10.  The particular facts of this 
case, however, allowed for more than one 
conclusion.  As the Employment Tribunal 
had simply assumed its finding on regulation 
10 answered the section 18 claim, it had 
failed to set out relevant findings on the 
“reason why” question.  That matter should 
be remitted to the same Employment 
Tribunal for further consideration in the 
light of this Judgment. 

MS N COLOMAR MARI v REUTERS LTD 

UKEAT/0539/13/MC 

HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
UNFAIR DISMISSAL - Constructive dismissal 
Constructive dismissal – breach of contract 
- affirmation 
The Employment Tribunal applied correct 
principles of law to the question of 
affirmation: WE Cox Toner (International) 
Limited v Crook [1981] ICR 823 and Hadji v 
St Luke’s Plymouth [2013] UKEAT/0095/12 
applied.  No special principles apply in the 
case of an employee who alleges that the 
employer’s repudiatory conduct amounts in 
effect to demotion.  Bashir v Brillo 
Manufacturing Co Limited [1979] IRLR 295 
and El-Hoshi v Pizza Express Restaurants 
[UKEAT/0857/03] discussed and explained.  
Observations on the significance of 
acceptance of sick pay in deciding whether a 
contract of employment has been affirmed. 
The Employment Tribunal was not perverse 
in rejecting the Claimant’s case that she was 
too unwell to resign. 

  IDS Brief 
1016, 
March 
2015 
page  15 

R (Compromise Agreements Ltd) v 
Secretary of State for Business, Innovation 
and Skills 
High Court (Admin).  High Court (Admin), 
13.5.14 (CO/16163/2013). 
Permission to proceed with Judicial review 

  IDS Brief 
1013 
January 
2014 
page 9  
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of 12 month cap on unfair dismissal 
compensation refused. 

THE CHRISTIE HOSPITAL NHS FOUNDATION 
TRUST v  DR E LIAKOPOULOU 

UKEAT/0198/14/DM 

THE HONOURABLE MR JUSTICE SINGH 

BARONESS DRAKE OF SHENE 

MR T M HAYWOOD 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
The Claimant was a consultant doctor.  She was found 
to have been guilty of two acts of gross misconduct.  
The first was that she had put pressure on a patient to 
take part in a clinical trial.  The other was that she had 
publicly used qualifications which she did not in fact 
possess.  The Respondent summarily dismissed her.  
The Employment Tribunal found that the dismissal was 
unfair because the Respondent had not properly taken 
into consideration the mitigation that was available to 
the Claimant and that the sanction of dismissal was 
outside the range of reasonable responses available to 
a reasonable employer. 
Held, (1) The Employment Tribunal had fallen into the 
error of substituting its own view for that of the 
Respondent.  The Respondent had taken mitigation 
into account, at least at the appeal stage of its process.  
(2) Further and in any event, the Employment 
Tribunal’s view was one to which no reasonable 
Tribunal could have come on the facts of this case. 

 

   

SHRESTHA  v. GENESIS HOUSING ASSOCIATION LTD  

[2015] EWCA Civ 94 

Court of Appeal, (CA) 

LORD JUSTICE RICHARDS 
LORD JUSTICE PATTEN 
and 
LORD JUSTICE VOS 

C was employed by Genesis Housing Association Ltd as 
a floating support worker. He was entitled to expenses 
for mileage travelled by car to see clients. The 
employer became suspicious of C's claims and 
investigated them. It found that for every journey it 
looked at the mileages claimed for were almost twice 
those calculated by online route planners for journeys 
from and to the same places. C  argued that the higher 
mileages claimed were due to difficulty in parking, one-
way road systems, and road works causing closures or 
diversions. The employer held a disciplinary hearing. 
The investigator was asked why he had not 
investigated Mr Shrestha's explanations by, for 
example, carrying out some of the journeys in 

[2015] IRLR   
399  
May  

 IDS Brief 
1019, 
April 
2015, 
page 21 
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question. The investigator responded that it was not 
possible to recreate the same conditions. The panel 
concluded that Mr Shrestha had been over-claiming 
mileage in a fraudulent manner and was guilty of gross 
misconduct and he was dismissed. The ET and EAT 
dismissed his claims. In the Court of Appeal the  first 
ground of C's appeal related to the application of the 
“reasonable investigation” test formulated in British 
Home Stores Ltd v Burchell. He submitted that there 
was a difference between the reasonableness of the 
employer's investigation into the original allegations 
and the reasonableness of its investigation into the 
employee's response to those allegations. He argued 
that, if an employee raised several lines of defence, the 
employer had to investigate each of them, unless they 
were manifestly false or unarguable, in order to pass 
the reasonableness threshold.  On Appeal it was held 
that the ET  had not erred in finding that the employer 
had carried out a reasonable misconduct investigation 
by checking the claimed mileage against that calculated 
by online route planners and that claimed previously. 
To say that each line of defence must be investigated 
unless it is manifestly false or unarguable is to adopt 
too narrow an approach and to add an unwarranted 
gloss to the Burchell test. The investigation should be 
looked at as a whole when assessing the question of 
reasonableness. As part of the process of investigation, 
the employer must consider any defences advanced by 
the employee, but whether and to what extent it is 
necessary to carry out specific inquiry into them in 
order to meet the Burchell test will depend on the 
circumstances as a whole. Moreover, in a case such as 
the present it was misleading to talk in terms of distinct 
lines of defence. The issue had been whether Mr 
Shrestha had over-claimed mileage expenses. His 
explanations as to why the mileage claims had been 
high needed to have been assessed as an integral part 
of the determination of that issue. What mattered was 
the reasonableness of the overall investigation into the 
issue. The employment tribunal had considered all the 
points that had been advanced and found that there 
had been a reasonable investigation; that finding had 
been properly open to it. 

 

MRS N GONDALIA v TESCO STORES LTD 

UKEAT/0320/14/JOJ 

HIS HONOUR JUDGE HAND QC 

MR P GAMMON MBE 

PROFESSOR K C MOHANTY JP 

SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 

  IDS Brief 
1020, May 
2015, page 16 
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PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
PRACTICE AND PROCEDURE - Review 
Dishonesty 
The concept of subjective dishonesty did not mean that 
the Employment Judge was bound to consider the 
approach taken in John Lewis plc v Coyne [2001] IRLR 
139, which stated that, where an issue arose as to 
whether conduct might be dishonest or not, that 
should be determined by reference to what had been 
said by Lord Lane LCJ in R v Ghosh [1982] QB 1053 at 
paragraphs 162 and 163.  The issue did not arise in the 
instant case and did not need to be decided but it was 
doubtful how useful a jury direction in a criminal case 
was in the employment context. 
Reasonableness of dismissal - Inadequacy of reasons 
The Judgment overall does not say how important 
issues have actually been resolved.  It asserts 
conclusions, which it adopts from the Respondent’s 
case and submissions, but that does not make for an 
adequately reasoned decision.  The Written Reasons 
did not fulfil the criteria for a properly reasoned 
decision, either as set out in paragraph 62(5) of the 
Employment Tribunal 2013 Rules or in accordance 
with the familiar authorities of Meek v Birmingham 
City Council [1987] IRLR 250 and Greenwood v NWF 
Retail Ltd [2011] ICR 896.  Case remitted for a 
complete re-hearing. 
Application for review of EAT Judgment 
That the appeal succeeded on the above ground did 
not mean it must succeed on the second ground of 
appeal, namely that the Employment Judge must have 
fallen into the error identified in Whitbread plc t/a 
Whitbread Medway Inns v Hall [2001] IRLR 275 and 
Brito-Babapulle v Ealing Hospital NHS Trust [2013] 
IRLR 854 of concluding that where there was an honest 
and genuine belief that the employee had committed 
an act of gross misconduct then the dismissal must be 
axiomatically fair.  It was impossible to be confident 
that was the case because of the inadequacy of 
reasons; the factors relating to whether or not this 
Tribunal should review its own decisions set out at 
paragraph 47 of the judgment in Zinda v Governing 
Body of Barn Hill Community High School [2011] ICR 
174 were considered.   

 

Way v Spectrum Property Care Ltd 

[2015] EWCA Civ 381 

LADY JUSTICE HALLETT,  LORD JUSTICE PATTEN 
and LORD JUSTICE CHRISTOPHER CLARKE 

A warning given in bad faith could not justify dismissal. 

[2015] IRLR 
657, August  

 IDS Brief 
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A warning given in bad faith is not, in circumstances 
such as these, to be taken into account in deciding 
whether there is, or was, sufficient reason for 
dismissing an employee. An employer would not be 
acting reasonably in taking into account such a warning 
when deciding whether the employee's conduct was 
sufficient reason for dismissing him; and it would not 
be in accordance with equity or the substantial merits 
of the case to do so. To hold otherwise would be 
inconsistent with the decisions in Davies and 
Wincanton Group. In reality the judgment of the EAT 
proceeds on the basis that a warning given in bad faith 
may be relied upon to justify a dismissal which, absent 
the warning, would not have occurred. In so doing the 
EAT was in error. 

MR M NGWENYA v CARDINAL NEWMAN CATHOLIC 
SECONDARY SCHOOL 

UKEAT/0308/14/RN 

MR RECORDER LUBA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Reasonableness of dismissal 
A school teacher brought unsuccessful Tribunal claims 
of race discrimination and underpayment of salary 
against his school, in the course of which he made 
serious allegations.  The school later investigated the 
allegations and found them unsubstantiated.  It 
brought disciplinary proceedings on the basis that the 
allegations were (inter alia) vexatious, malicious and/or 
frivolous.  The disciplinary charges were found to have 
been made out.  The teacher was dismissed.  His 
dismissal was upheld by an appeal panel. 
The Employment Tribunal dismissed a claim for unfair 
dismissal on the basis that: a potentially fair reason for 
dismissal (conduct) had been made out; a fair and 
reasonable investigatory procedure had been adopted; 
and the sanction of dismissal had been within the 
range of reasonable responses. 
 
Two points were pursued on appeal: (1) the Tribunal 
had failed to consider whether the school had 
reasonably believed that the allegations had been 
made in bad faith; and (2) the Tribunal had failed to 
address a contention that there had been unfair 
treatment because another teacher who had made 
similarly unfounded allegations had been treated 
differently. 
HELD: 
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1) The Tribunal had correctly found that the 
disciplinary charges had expressly included 
reference to the allegations having been 
“malicious, vexatious or frivolous” and “in bad 
faith”.  The evidence the school provided had 
satisfied the Tribunal that it had genuinely 
believed, on sound grounds, that the charges were 
made out.  It had made no error. 

2) The Tribunal had not addressed the comparator 
point because it not had not been raised/pursued 
before it.  If it had been, it was doomed to fail 
because the circumstances of the two cases were 
wholly different. 

 

 

MR J ANDERSON v CHESTERFIELD HIGH SCHOOL 

UKEAT/0206/14/MC 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Contributory fault 
Polkey deduction 
The Claimant is a politician in Local Government and is 
currently the elected Mayor of Liverpool.  This is an 
executive post and regarded as full-time.  The position 
carries with it an annual allowance of almost £80,000.  
The Claimant had previously held positions as 
Councillor of Liverpool City Council, the Leader of the 
opposition on the Council and ultimately at the time of 
his election as Mayor, Leader of the Council, which was 
in effect a full-time post with an annual allowance of 
approximately £50,000.  Prior to his election as Mayor, 
the Claimant was employed by a neighbouring Local 
Authority, Sefton Metropolitan Borough Council 
(“Sefton”) at Chesterfield High School and once elected 
Leader of Liverpool City Council had ceased to work at 
the school.  The Claimant and Sefton agreed that he 
should continue as an employee but on the basis that 
he would be paid the maximum allowed as paid leave 
to enable employees to hold public office by section 10 
Local Government and Housing Act 1989 (208 hours 
per annum).  His post was held open and Sefton also 
continued to pay pension contributions. 
This arrangement continued until the school became 
an Academy when the Claimant’s employment 
transferred by a TUPE transfer to the Respondent, now 
independent of Sefton. 
The Respondent was concerned that the arrangement 
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was “inequitable” principally because the Respondent 
was paying some £4,500 per annum to the Claimant 
but the pupils at the school received no benefit.  The 
Respondent accordingly terminated the agreement.  
The Claimant claimed, inter alia that he had been 
dismissed unfairly. 
The Employment Tribunal found that he had remained 
an employee and had been dismissed for “some other 
substantial reason”, a potentially fair reason.  However, 
the dismissal procedure was unfair, and his claim for 
unfair dismissal was upheld.  He was entitled only to a 
basic award but subject to a 100% Polkey deduction 
and 25% deduction for contribution under section 
122(2) Employment Rights Act 1996 but no 
compensatory award. 
The Claimant appealed.  The Employment Appeal 
Tribunal upheld the decision of the Employment 
Tribunal on the basis that the deductions were justified 
on the facts found by the Employment Tribunal and 
that the Respondent had acted reasonably in taking the 
view that a continuation of an arrangement whereby 
the Claimant was paid (albeit a modest amount) by a 
publicly funded school without having to provide any 
services, for an indefinite period was of no value to the 
Respondent and might lead to significant criticism.  It 
was entitled reasonably to regard the arrangement as 
inequitable and unsustainable and to terminate the 
Claimant’s employment. 

 

ADESHINA (appellant) v. ST GEORGE'S 
UNIVERSITY HOSPITALS NHS FOUNDATION TRUST 
and others (respondents) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0293/14/RN 
HER HONOUR JUDGE EADY QC 
MR D G SMITH 
MS P TATLOW 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
RACE DISCRIMINATION - Burden of proof 
Unfair dismissal 
(1) Whether the ET had erred in the approach to the 
question of fairness, having regard to the whole 
process, including the appeal. 
Held: When looking at the question of fairness, the ET 
was bound to consider the process overall (Taylor v 
OCS Group Ltd [2006] EWCA Civ 702).  It did so.  Having 
made its findings as to the unfairness that tainted Ms 
Ashworth’s decision, it did not consider the flaws found 
to be such as to mean that the position could not be 
remedied.  That was a view it was entitled to reach.  

[2015] IRLR 
704, Sept 
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When considering the process as a whole, the ET did 
that which it should: it had regard to the nature and 
extent of the flaws at the earlier stage/s, specifically 
going through those points when assessing the appeal 
process; it had in mind the seriousness of the flaws it 
had found at the earlier (dismissal decision) stage; its 
findings on the appeal process were not made in a 
vacuum but took into account the findings it had made 
as to the original decision. 
As for the question whether the appeal stage was itself 
flawed such as to mean that it could not rectify the 
position because of the composition of appeal panel:  

(a) The ET made a finding of fact as to Ms 
Ludlam’s earlier involvement in matters 
relevant to the case, she was not sitting in 
judgment on her own prior decision or 
involvement in the case; at most the Claimant 
had raised a question as to Ms Ludlam’s 
management role more generally (which 
included her role as mentor to Ms Leegood), 
which she was suggesting gave rise to an 
appearance of bias.  
(b) The approach to apparent bias was not 
the same as that in judicial proceedings.  Even 
if it was, the fair-minded informed observer 
would not consider any risk arose.  
(c) As for Mr James, the Claimant objects 
that he was junior and reported to the 
dismissing manager, Ms Ashworth, albeit she 
did not make this point at the time.  
Accepting the ACAS Guidance, this case could 
be distinguished as it involved a panel, which 
included two directors senior to the original 
decision-taker.   
(d) Further, the ET was entitled to look at 
substance not just form, to take into account 
the actual appeal process and decision taking; 
all matters going into the mix.   

The ET took into account all factors and reached a 
conclusion properly open to it.   
(2) Whether the ET had erred/reached a perverse 
conclusion in holding that the reasons relied on by the 
Respondent justified the dismissal.  Specifically, 
whether Allegation 1 (hostile comment made at 
meeting) was sufficiently serious; and/or, whether 
Allegation 2 (failure to cooperate and lead on 
operational policy change) could amount to a conduct 
matter at all. 
Held: This was a perversity challenge; the Claimant had 
not done sufficient to make good the appeal.   
On allegation (2) the EAT considered this was properly 
to be described as a matter of conduct and, looking at 
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the substance of the case, it was apparent that is how 
the First Respondent (and the Claimant) had seen it, 
certainly when it “looked back over events as a whole 
through “the prism of the final alleged escalation of 
behaviour” ”. 
Similarly, when considering events of 20 July, the 
Respondent was entitled to have regard to what the 
meeting was about and see the Claimant’s conduct in 
the light of that background, as. the Respondent did 
when characterising the behaviour as breaching the 
Code of Conduct. 
Wrongful dismissal 
(3) Whether the ET erred in law, alternatively reached a 
perverse conclusion in its consideration of the wrongful 
dismissal claim; alternatively failed to give proper 
reasons in this respect. 
Held: The ET heard the evidence of the Claimant and a 
number of other witnesses over period of time.  It 
reached its own views.  In part, its reasoning was set 
out in its findings on the unfair dismissal claim, but its 
descriptions of the Claimant’s conduct (e.g. at 
paragraph 200: “palpable resistance”, “deliberate 
reluctance”) were expressions of its own views on the 
evidence.  Given the finding as to what was required of 
the Claimant as part of her job (see e.g. paragraph 
199), it was entitled to find there was a wilful breach of 
the Claimant’s contract (to do that which was 
reasonably required of her) and, taken overall, the 
conclusions were sufficiently reasoned. 
Race discrimination 
(4) Whether the ET erred in law in its consideration 
whether Ms Ashworth (Fifth Respondent), who took 
the decision to dismiss the Claimant, thereby 
discriminated against the Claimant because of her race; 
in particular in failing to have proper regard to the 
complete picture. 
Held: This was not a case where the ET had found 
matters tipped beyond what might be described as 
“mere unreasonableness”.  In any event, the ET had 
considered the Respondent’s explanation and had 
found as fact Ms Ashworth’s decision-making was not 
tainted by race discrimination.  She had made genuine 
mistakes but genuinely believed in the Claimant’s 
misconduct and her decision-making was not informed 
- consciously or subconsciously - by the Claimant’s race.  
That was a sufficient answer.  

Appeal dismissed. 
As for Mr James having been junior and reported to the 
dismissing manager, the EAT endorsed the general 
advice given by ACAS to the effect that the person 
hearing an appeal should be senior to the original 
decision taker. That would generally be right given that 
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the person hearing the appeal has to be able to 
overturn the decision taken below. More than that, 
there may be a concern that a subordinate might be 
unduly influenced if considering a decision taken by a 
manager to whom they report. On the other hand, that 
has to be seen in context. Mr James was himself a 
general manager of some seniority and had been one 
of a panel of three. The panel had been chaired by a 
director and included another director, both senior to 
Ms Ashworth, and received independent advice from a 
senior pharmacy professional. Those matters took the 
case outside the circumstances specifically considered 
by the ACAS Code and the non-statutory guidance. 
Moreover, while the involvement of a more junior 
employee might not have been ideal, the tribunal had 
been entitled to look at the substance not merely the 
form. The tribunal had reached a conclusion properly 
open to it on the fairness of the process. 

 

NEWBOUND (appellant) v. THAMES WATER 
UTILITIES LTD (respondent) 
[2015] EWCA Civ 677 
Court of Appeal, (CA) 
Bean, King LJJ, Sir Terence Etherton 
The seriously infringing health and safety rules and 
breaching the company's health and safety policy by 
entering a sewer without breathing apparatus. By 
contrast Mr Andrews, who had been in charge, though 
far less experienced received  a written warning for 
misconduct. A tribunal found unfair dismissal which 
was reversed by the EAT. The CA allowed the appeal.  
(1) The tribunal had been entitled to conclude that, 
despite the claimant not having followed the health 
and safety procedure, his dismissal had been unfair as 
no reasonable employer would have dismissed him in 
the circumstances and there been unjustified disparity 
in treatment.  
The “band of reasonable responses” has been a stock 
phrase in employment law for over thirty years, but the 
band is not infinitely wide. It is important not to 
overlook s.98(4)(b) of the Employment Rights Act 1996, 
which directs employment tribunals to decide the 
question of whether the employer has acted 
reasonably or unreasonably in deciding to dismiss “in 
accordance with equity and the substantial merits of 
the case”. This provision indicates that in creating the 
statutory cause of action of unfair dismissal Parliament 
did not intend the tribunal's consideration of a case of 
the present kind to be a matter of procedural box-
ticking. An employment tribunal is entitled to find that 
dismissal was outside the band of reasonable 
responses without being accused of placing itself in the 

[2015] IRLR 
734, 
September 
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position of the employer.  
On the facts, there had been ample evidence entitling 
the tribunal to find that the employer had been 
content in the past to rely on Mr Newbound's skill, 
knowledge and experience and not to object to his 
entering sewers without breathing apparatus when he 
thought it appropriate. There had been evidence that 
for many years that practice had been condoned. 
Second, there was no special rule about assessing the 
reasonableness of a dismissal on conduct grounds 
where the alleged misconduct involved a breach of 
health and safety requirements. The tribunal plainly 
was entitled to attach significance to the lack of 
training. That was of particular importance when taken 
together with the previous condonation of not using 
breathing apparatus. There had been no evidence that 
when the SHE4 form had been introduced anyone in 
management had made it clear to the claimant, 
whether by means of a formal training course or even a 
one-to-one discussion, that in future failure to wear 
breathing apparatus in sewers on any occasion would 
have been treated as an offence justifying dismissal. 
Third, the tribunal had been entitled to find that it had 
been “misleading” to describe the claimant as having 
shown lack of remorse. His case had been that he had 
been exercising a discretion based on experience. His 
case could not have been further from the example 
given by Paul of the argumentative or aggressive 
employee, let alone the conspiracy theorist. Fourth, the 
employer's submission that the weight to have been 
attached to the claimant's record had been entirely a 
matter for the employer, which had found favour with 
the EAT, had been an attempt to stretch the band of 
reasonable responses to an infinite width. In assessing 
the reasonableness of the decision to dismiss, length of 
service was not forbidden territory for the employment 
tribunal. The fact that Mr Newbound had been an 
employee of 34 years' service with a clean disciplinary 
record had been a factor the judge had been fully 
entitled to take into account: it would have been 
extraordinary if he had not done so. 
(2) The combination of the employer's reliance on the 
Unison letter and the fact that one of the lay members 
of the EAT had been the national secretary of Unison 
had given rise to an obvious issue about apparent bias 
which, on the face of it, ought to have been identified 
by the EAT. Under the principle of apparent bias, Ms 
Mills had not been entitled to hear the appeal if a fair-
minded and informed observer, having considered the 
facts, would have concluded that there had been a real 
possibility that she would have been biased.  
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VICARIOUS LIABLITY  

Graham v Commercial Bodyworks Ltd 

[2015] EWCA Civ 47 

THE RIGHT HONOURABLE LORD JUSTICE LONGMORE 
THE RIGHT HONOURABLE LORD JUSTICE UNDERHILL 
and 
THE RIGHT HONOURABLE LADY JUSTICE SHARP 

In what appeared to be intended as a prank a co-
employee sprinkled the Claimant’s overalls with 
thinning fluid then used a lighter in the vicinity. The 
overalls caught fire and the Claimant was badly 
burned. The Claimant alleged that his employer was 
vicariously liable. The Court of Appeal held that  that 
the issue of vicarious liability depended on whether 
there was a close connection between the creation or 
enhancement of a risk and the wrong accruing 
therefrom; that, although the defendant employer 
had created a risk by requiring its employees to work 
with thinning agents, it was difficult to say that the 
creation of that risk was sufficiently “closely 
connected” with W's highly reckless act of splashing 
the thinner onto the claimant's overalls and then 
using a cigarette lighter in his vicinity; that W's 
wrongful act did not further the employer's aims, 
there was no friction or confrontation inherent in the 
employer's enterprise, and such intimacy as there 
was likewise had no connection with that enterprise, 
and there was no question of any power conferred on 
W in relation to the claimant or any particular 
vulnerability of the claimant; that the fact that the 
employer could be said to have vested discretion in 
W to use the thinning agents, and that he was obliged 
to do so carefully by reason of his contractual 
obligations, carried the matter no further, since that 
was little different from any employer-employee 
relationship; and that the real cause of the injuries 
suffered by the claimant was the reckless conduct of 
W, which could not be said to have occurred in the 
course of his employment. 

 [2015] 
I.C.R. 665 
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WHISTLEBLOWING  

McKinney v Newham London Borough 
Council 

UKEAT/0501/13/LA 

HIS HONOUR JUDGE PETER CLARK 

(SITTING ALONE) 

SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective 
date of termination 
UNFAIR DISMISSAL - Constructive dismissal 
PRACTICE AND PROCEDURE - Costs 
Whether time for bringing a whistle-blowing complaint 
(short of dismissal) commences under section 48(3) 
when the employer’s decision is made or when the 
Claimant learns of it.  Held; the former. 
Mensah; Virdi (EAT); Garry; Warrior Square (CA) 
considered and followed.  Havill and Aniagwu (EAT) 
not followed; Barratt (SC) on effective date of 
termination distinguished. 
Constructive dismissal claim permissibly struck out and 
costs ordered. 
The Claimant’s appeal is dismissed. 

 

 [2015] 
I.C.R. 
495 

 

CHESTERTON GLOBAL LTD (TRADING AS 
CHESTERTONS) & MR NEAL VERMAN v Mr M. 
NURMOHAMED 

THE HONOURABLE MR JUSTICE SUPPERSTONE 

SITTING ALONE 
SUMMARY 
VICTIMISATION DISCRIMINATION  
Whistleblowing  
Protected disclosure 
This appeal concerns the meaning of the words “in the 
public interest” inserted into section 43B(1) of the 
Employment Rights Act 1996 by section17 of the 
Enterprise and Regulatory Reform Act 2013.  The 
Respondent was Director of the Mayfair office of the 
First Appellant, a well-known firm of estate agents.  He 
made three alleged protected disclosures, two to the 
Area Director for the Central London area and one to 
the Second Appellant, the First Appellant’s Director of 
Human Relations.  The Respondent stated that he 
believed the First Appellant was deliberately misstating 
£2-3million of actual costs and liabilities through the 
entire office and department network which affected 
the earnings of 100 senior managers, including himself.   
The Employment Tribunal concluded that the 
disclosures were made in the reasonable belief of the 
Respondent that they were in the interest of 100 senior 

[2015] IRLR 
614 

 IDS Brief 1020, 
May 2015, 
page 16 
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managers, and that that is a sufficient group of the 
public to amount to be a matter in the public interest.  
The decision of the Tribunal was that the Respondent 
was unfairly dismissed and automatically unfairly 
dismissed by the First Appellant and that the First and 
Second Appellants subjected him to detriments on the 
grounds that he had made protected disclosures.   
The Appellants appealed on two grounds: first, that the 
Tribunal erred on concluding that disclosures made in 
the interest of the 100 senior managers was to a 
sufficient group of the public to amount to being a 
matter in the public interest; and second that it was for 
the Tribunal to determine objectively whether or not 
the disclosures were of real public interest, and this the 
Tribunal failed to do.   
The Employment Appeal Tribunal rejected both 
grounds of appeal: (1) the question for consideration 
under section 43B(1) of the 1996 Act is not whether 
the disclosure per se is in the public interest but 
whether the worker making the disclosure has a 
reasonable belief that the disclosure is made in the 
public interest; (2) the sole purpose of the amendment 
to section 43B(1) by section 17 of the 2013 Act was to 
reverse the effect of Parkins v Sodexho Ltd.  The words 
“in the public interest” were introduced to do no more 
than prevent a worker from relying upon a breach of 
his own contract of employment where the breach is of 
a personal nature and there are no wider public 

interest implications.   

 

MISS M S SCHAATHUN v EXECUTIVE & BUSINESS 
AVIATION SUPPORT LTD 

UKEAT/0226/12/LA 

UKEAT/0227/12/LA 

THE HONOURABLE MRS JUSTICE SLADE DBE 

MR G LEWIS 

PROFESSOR K C MOHANTY JP 
SUMMARY 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant claimed that she had been automatically 
unfairly dismissed for making protected disclosures 
within the meaning of Employment Rights Act 1996 
section 43.  Save in respect of disclosures to HMRC, the 
Employment Tribunal erred in failing to make findings 
as to whether she had made qualifying disclosures to a 
legal advisor in accordance with section 43D or to a 
prescribed person in accordance with section 43F as 
had been required by an Order of another Employment 
Judge.  The Employment Tribunal struck out the 
allegations which formed the basis for these 
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disclosures.  The Employment Tribunal erred in holding 
that the disclosures to HMRC were not protected 
disclosures because the Claimant had not told the 
Respondent about them.  Further, the Employment 
Tribunal failed to consider whether the Respondent 
was aware of the disclosures to HMRC by other means 
and therefore whether the reason for dismissal was the 
protected disclosures.  In light of these errors together 
with concern about the conduct of the proceedings 
which included striking out allegations of protected 
disclosures without consideration of sections 43D and 
43F, the dismissal of the claim of automatic unfair 
dismissal under section 103A was set aside and 
remitted to a differently constituted Employment 
Tribunal.  If the claim under Employment Rights Act 
section 103A is dismissed, the finding of ordinary unfair 
dismissal and related compensation is to stand. 

 

MR R BARTON v ROYAL BOROUGH OF GREENWICH 

UKEAT/0041/14/DXA 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Whistleblowing 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant was an employee of the Respondent and 
had at one time been an elected shop steward and 
health and safety representative. 
He received a concern from a work colleague that his 
line manager had emailed a large number of 
documents to her home (“hundreds”) which he 
believed contained confidential or personal data about 
himself and her personal email was not part of a secure 
system nor encrypted.  The Claimant considered that 
this was a significant breach of the Data Protection Act 
1998. 
He did not report the matter to his line managers but 
reported his concerns to the Information 
Commissioner’s Office (“ICO”), and thereafter to his 
line managers.  Having consulted the ICO website, he 
telephoned the advice line to clarify his understanding 
of the Data Protection Act.  The information he 
provided was wholly inaccurate.  The manager had 
emailed 11 documents to her home email which was 
password protected.  None of the documents were 
regarded as inappropriate for her to have sent. 
Having established that the Claimant had referred the 
matter to the ICO without first referring it to his line 
manager, the Claimant was informed that he should 
have referred the matter to his line managers before 
raising concerns with the ICO, and was specifically 
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instructed not to contact the ICO or other external 
bodies in relation to the matter without the prior 
authority of his line manager.  He was told that the 
Respondent would investigate the concerns promptly, 
as it did. 
The Claimant took it upon himself to telephone the ICO 
to seek advice as to what he should do about the 
instruction.  The Respondent regarded the Claimant’s 
action in contacting the ICO despite having been 
instructed not to do so as a serious breach of duty and 
he was summarily dismissed.  He was at the time 
subject to a final written warning in relation to an 
unrelated matter and also found to have committed 
gross misconduct by writing an inappropriate letter in 
the course of his duties, as a tenancy relations officer, 
to a member of the public. 
The Claimant claimed that he had been unfairly 
dismissed for whistleblowing and relied on the original 
communication with the ICO and the subsequent 
telephone call as protected communications. 
The Employment Tribunal found that the original 
referral was a qualifying disclosure but not a protected 
disclosure because the Employment Tribunal did not 
consider that the Claimant held the requisite 
reasonable belief that the information he disclosed 
tended to show that the Respondent had failed, or was 
failing, to comply with its obligations under the Data 
Protection Act.  The subsequent telephone call was not 
a qualifying disclosure because there was no disclosure 
of information. 
The Employment Tribunal considered that the two 
disclosures had to be considered separately.  On appeal 
the Respondent sought to argue that the two 
disclosures could be aggregated so that together they 
constituted a protected disclosure.  On appeal the 
Claimant sought to argue that the instruction not to 
contact the ICO was unlawful, contrary to public policy 
and a breach of Article 10 of the European Court of 
Human Rights (the illegality point). 
The Employment Appeal Tribunal following Bolton 
School v Evans [2007] ICR 641 held that the telephone 
call could not be treated as part of the original referral 
and could not on its own constitute a qualifying 
disclosure in the absence of disclosure of 
“information”.  The illegality point had not been argued 
below and the Employment Appeal Tribunal, following 
the authority of Kumchyk v Derby City Council [1978] 
ICR 1116, declined to entertain the point; but had it 
done so, it would have rejected the illegality point on 
the facts as found by the Employment Tribunal and 
because the Employment Tribunal was satisfied that 
there was a reasonable basis for the belief by the 



DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

156 

dismissing officers that the instruction not to contact 
the ICO was legitimate and reasonable, there were 
reasonable grounds for the belief that the Claimant had 
breached a legitimate and reasonable instruction. 

Appeal dismissed. 
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WORKING TIME  

EDWARDS and another v ENCIRC LTD 

UKEAT/0367/14/DM 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  
SUMMARY 
WORKING TIME REGULATIONS 
TRADE UNION RIGHTS - Action short of dismissal 
Working Time Regulations 1998 (“WTR”) Regulation 2(1)(a) 
and (c) - “working time” 
Trade Union and Labour Relations (Consolidation) Act 1992 
section 146 - detriment 

The Employment Tribunal having dismissed the 
Claimants’ claims of breach of the WTR and of 
detriment, the following questions arose on the 
appeal: 

(1) When attending meetings at their 
workplace in their capacity as a 
representative of a recognised trade union 
or health and safety representative, were 
the Claimants working, at their employer’s 
disposal and carrying out their employer’s 
activities or duties?  Alternatively, 
(2) Did the time spent at such meetings fall 
to be treated as working time by virtue of 
the provisions of the recognition 
agreement between the trade union and 
the Respondent in this case?  In any event, 
(3) Were the Claimants subjected to a 
detriment when the Respondent refused 
to grant them a daily rest period of at least 
11 hours between the end of those 
meetings and the beginning of their night 
shifts? 

Held: WTR Regulation 2(1)(a) requires that each of the 
three elements it sets out must be satisfied for time to 
be “working time” (applying South Holland District 
Council v Stamp [2003] UKEAT/1097/02), so: the 
worker must be working and at the employer’s disposal 
and carrying out his activities or duties.  That said, it 
was appropriate to have regard to the aims of the 
Working Time Directive 2003/88/EC and the purposive 
approach to working time adopted by the European 
Court of Justice. 
The Employment Tribunal had found that the Claimants 
had been “working” when attending at the meetings in 
question (following Davies v Neath Port Talbot County 
Borough Council [1999] ICR 1132 EAT).  It had, 
however, erred in adopting an unduly restrictive 
approach to the question whether the Appellants were 
at their “employer’s disposal”.  That did not require the 

[2015] IRLR 
528 July  
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SEFTON BOROUGH COUNCIL (appellant) v. 
WAINWRIGHT (respondent) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0168/14/LA 
HER HONOUR JUDGE EADY QC 
SUMMARY 
MATERNITY RIGHTS AND PARENTAL LEAVE 
Sex discrimination 
Unfair dismissal 
Return to work 
Maternity and Parental Leave Regulations 
1999 (MAPL Regs) - regulation 10 - 
redundancy during maternity leave and 
entitlement to be offered suitable available 
vacancy.   
Equality Act 2010 (EqA) - section 18 - direct 
discrimination because of pregnancy and 
maternity 
Appeal against the Employment Tribunal’s 
finding that there had been a breach of 
regulation 10 MAPL Regs 1999, dismissing 
that appeal:   
The employer sought to rely on the 
restructuring process – and the 
displacement and redeployment stages of 
that process – it had itself introduced.  That 
did not, however, avoid the conclusion 
(open to the Employment Tribunal on the 
evidence) that the Claimant’s post was 
redundant and that she was entitled to be 
offered a suitable alternative vacancy.  To 
allow that it was for the employer to 
determine when the redundancy arose 
could undermine the protection afforded by 
regulation 10; employers could state that 
there was only a redundancy after others 
had been “redeployed” into what might 
otherwise have been suitable available 
vacancies.  “Redundancy” should be given 
the same meaning as under the 
Employment Rights Act 1996 (Secretary of 
State for Justice v Slee 
UKEAT/0349/06/JOJ).  Doing so, it could not 
be said that the Employment Tribunal 
reached a perverse conclusion in finding 
that the Claimant’s position was redundant.  
Further, although regulation 10 does not 
define ‘vacancy’ and does not expressly 
oblige an employer to offer every suitable 
vacancy or, where there is more than one 
available, any particular suitable vacancy, on 
the evidence in this case the Employment 

[2015] IRLR 90 
February 2015 

 [2015] 
I.C.R. 652 

IDS Brief 
1016, 
April  
2015 
page  7 

Claimants to be under the employer’s specific control 
and direction in terms of the carrying out of their 
activities or duties at those meetings but allowed for a 
broader approach; where an employer has required an 
employee to be in a specific place and to hold 
him/herself out as ready to work for the employer’s 
benefit (which might include attending at trade union 
or health and safety meetings; allowing for a broad 
understanding of “benefit”, see Davies) that might be 
sufficient. 
The Employment Tribunal similarly erred in adopting an 
overly narrow, contractual approach to the 
requirement that the worker is “carrying out his 
activity or duties”.  There was no requirement that the 
activity or duties were solely those for which the 
Claimants were employed under their contracts of 
employment.  If engaged in activities that were (in the 
broader sense, see Davies) for the benefit of the 
employer, arose from the employment relationship, 
and done with the employer’s knowledge, at and in an 
approved time and manner, that could be sufficient. 
Given those conclusions under Regulation 2(1)(a) WTR, 
it was unnecessary to reach any concluded view on the 
other two questions arising on the appeal. 
The parties being unable to agree as to the factual 
basis of the case before the Employment Tribunal, this 
matter would be remitted to the same Employment 
Tribunal for reconsideration in the light of the 
Judgment of the Employment Appeal Tribunal. 
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Tribunal was entitled to find that the 
position of Democratic Service Manager 
(“DSM”) was an available vacancy that was 
(on the employer’s own assessment) 
“suitable” for the Claimant.  The DSM post 
was unoccupied (as a newly created post) at 
the time the Claimant’s position became 
redundant and, adopting a normal approach 
to the use of the word, it was open to the 
Employment Tribunal to conclude that it 
was an available ‘vacancy’.  It may be that 
the employer could have met its obligation 
under regulation 10 if it had offered the 
Claimant a different suitable available 
vacancy (which would allow considerations 
of proportionality to come into play, see 
Eversheds Legal Services Ltd v De Belin 
[2011] IRLR 448, EAT), but it never did.  
Ultimately this ground really amounted to 
an attempt to challenge findings of fact that 
were permissible on the evidence before 
the Employment Tribunal.  The appeal on 
this basis was dismissed.   
Appeal against finding of direct 
discrimination under section 18 EqA 2010, 
allowing that appeal:  
On this point, the employer was correct as 
to the difference in how the protections 
were afforded under section 18 EqA, on the 
one hand, and under regulation 10 MAPL 
Regs, on the other.  The former provides 
that, if possessing the protected 
characteristic, a woman has to demonstrate 
unfavourable treatment because of 
pregnancy or maternity leave.  Regulation 
10 provides that during the relevant period 
a woman is entitled to special protection 
and (by virtue of regulation 20) will be 
treated as unfairly dismissed unfairly 
dismissed if this is denied. 
The Claimant’s case was put on the basis 
that a breach of regulation 10 must mean 
that there is inherent discrimination (Johal v 
the Commission for Equality and Human 
Rights UKEAT 0541/09) for section 18 
purposes.  That went beyond the language 
of the statute and was not the assumption 
made in other authorities on regulation 10 
(or earlier provisions to the same effect).  
Here, the unfavourable treatment of the 
Claimant (her own position being made 
redundant and the failure to offer her a 
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suitable alternative vacancy) certainly 
coincided with her being on maternity leave 
but that did not inevitably mean that it was 
because of it.  The Employment Tribunal was 
required to ask what was the reason why 
the Claimant had been treated the way she 
was.  The failure to do so was an error of 
law and this ground of appeal would 
therefore be allowed.  
In many cases, the section 18 question 
might well be answered by a finding under 
regulation 10.  The particular facts of this 
case, however, allowed for more than one 
conclusion.  As the Employment Tribunal 
had simply assumed its finding on regulation 
10 answered the section 18 claim, it had 
failed to set out relevant findings on the 
“reason why” question.  That matter should 
be remitted to the same Employment 
Tribunal for further consideration in the 
light of this Judgment. 

MS N COLOMAR MARI v REUTERS LTD 

UKEAT/0539/13/MC 

HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
UNFAIR DISMISSAL - Constructive dismissal 
Constructive dismissal – breach of contract 
- affirmation 
The Employment Tribunal applied correct 
principles of law to the question of 
affirmation: WE Cox Toner (International) 
Limited v Crook [1981] ICR 823 and Hadji v 
St Luke’s Plymouth [2013] UKEAT/0095/12 
applied.  No special principles apply in the 
case of an employee who alleges that the 
employer’s repudiatory conduct amounts in 
effect to demotion.  Bashir v Brillo 
Manufacturing Co Limited [1979] IRLR 295 
and El-Hoshi v Pizza Express Restaurants 
[UKEAT/0857/03] discussed and explained.  
Observations on the significance of 
acceptance of sick pay in deciding whether a 
contract of employment has been affirmed. 
The Employment Tribunal was not perverse 
in rejecting the Claimant’s case that she was 
too unwell to resign. 

  IDS Brief 
1016, 
March 
2015 
page  15 

R (Compromise Agreements Ltd) v 
Secretary of State for Business, Innovation 
and Skills 
High Court (Admin).  High Court (Admin), 
13.5.14 (CO/16163/2013). 
Permission to proceed with Judicial review 

  IDS Brief 
1013 
January 
2014 
page 9  

http://www.bailii.org/uk/cases/UKEAT/2015/0539_13_3001.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

161 

of 12 month cap on unfair dismissal 
compensation refused. 

THE CHRISTIE HOSPITAL NHS FOUNDATION 
TRUST v  DR E LIAKOPOULOU 

UKEAT/0198/14/DM 

THE HONOURABLE MR JUSTICE SINGH 

BARONESS DRAKE OF SHENE 

MR T M HAYWOOD 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
The Claimant was a consultant doctor.  She was found 
to have been guilty of two acts of gross misconduct.  
The first was that she had put pressure on a patient to 
take part in a clinical trial.  The other was that she had 
publicly used qualifications which she did not in fact 
possess.  The Respondent summarily dismissed her.  
The Employment Tribunal found that the dismissal was 
unfair because the Respondent had not properly taken 
into consideration the mitigation that was available to 
the Claimant and that the sanction of dismissal was 
outside the range of reasonable responses available to 
a reasonable employer. 
Held, (1) The Employment Tribunal had fallen into the 
error of substituting its own view for that of the 
Respondent.  The Respondent had taken mitigation 
into account, at least at the appeal stage of its process.  
(2) Further and in any event, the Employment 
Tribunal’s view was one to which no reasonable 
Tribunal could have come on the facts of this case. 

 

   

SHRESTHA  v. GENESIS HOUSING ASSOCIATION LTD  

[2015] EWCA Civ 94 

Court of Appeal, (CA) 

LORD JUSTICE RICHARDS 
LORD JUSTICE PATTEN 
and 
LORD JUSTICE VOS 

C was employed by Genesis Housing Association Ltd as 
a floating support worker. He was entitled to expenses 
for mileage travelled by car to see clients. The 
employer became suspicious of C's claims and 
investigated them. It found that for every journey it 
looked at the mileages claimed for were almost twice 
those calculated by online route planners for journeys 
from and to the same places. C  argued that the higher 
mileages claimed were due to difficulty in parking, one-
way road systems, and road works causing closures or 
diversions. The employer held a disciplinary hearing. 
The investigator was asked why he had not 
investigated Mr Shrestha's explanations by, for 
example, carrying out some of the journeys in 
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question. The investigator responded that it was not 
possible to recreate the same conditions. The panel 
concluded that Mr Shrestha had been over-claiming 
mileage in a fraudulent manner and was guilty of gross 
misconduct and he was dismissed. The ET and EAT 
dismissed his claims. In the Court of Appeal the  first 
ground of C's appeal related to the application of the 
“reasonable investigation” test formulated in British 
Home Stores Ltd v Burchell. He submitted that there 
was a difference between the reasonableness of the 
employer's investigation into the original allegations 
and the reasonableness of its investigation into the 
employee's response to those allegations. He argued 
that, if an employee raised several lines of defence, the 
employer had to investigate each of them, unless they 
were manifestly false or unarguable, in order to pass 
the reasonableness threshold.  On Appeal it was held 
that the ET  had not erred in finding that the employer 
had carried out a reasonable misconduct investigation 
by checking the claimed mileage against that calculated 
by online route planners and that claimed previously. 
To say that each line of defence must be investigated 
unless it is manifestly false or unarguable is to adopt 
too narrow an approach and to add an unwarranted 
gloss to the Burchell test. The investigation should be 
looked at as a whole when assessing the question of 
reasonableness. As part of the process of investigation, 
the employer must consider any defences advanced by 
the employee, but whether and to what extent it is 
necessary to carry out specific inquiry into them in 
order to meet the Burchell test will depend on the 
circumstances as a whole. Moreover, in a case such as 
the present it was misleading to talk in terms of distinct 
lines of defence. The issue had been whether Mr 
Shrestha had over-claimed mileage expenses. His 
explanations as to why the mileage claims had been 
high needed to have been assessed as an integral part 
of the determination of that issue. What mattered was 
the reasonableness of the overall investigation into the 
issue. The employment tribunal had considered all the 
points that had been advanced and found that there 
had been a reasonable investigation; that finding had 
been properly open to it. 

 

MRS N GONDALIA v TESCO STORES LTD 

UKEAT/0320/14/JOJ 

HIS HONOUR JUDGE HAND QC 

MR P GAMMON MBE 

PROFESSOR K C MOHANTY JP 

SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 

  IDS Brief 
1020, May 
2015, page 16 
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PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
PRACTICE AND PROCEDURE - Review 
Dishonesty 
The concept of subjective dishonesty did not mean that 
the Employment Judge was bound to consider the 
approach taken in John Lewis plc v Coyne [2001] IRLR 
139, which stated that, where an issue arose as to 
whether conduct might be dishonest or not, that 
should be determined by reference to what had been 
said by Lord Lane LCJ in R v Ghosh [1982] QB 1053 at 
paragraphs 162 and 163.  The issue did not arise in the 
instant case and did not need to be decided but it was 
doubtful how useful a jury direction in a criminal case 
was in the employment context. 
Reasonableness of dismissal - Inadequacy of reasons 
The Judgment overall does not say how important 
issues have actually been resolved.  It asserts 
conclusions, which it adopts from the Respondent’s 
case and submissions, but that does not make for an 
adequately reasoned decision.  The Written Reasons 
did not fulfil the criteria for a properly reasoned 
decision, either as set out in paragraph 62(5) of the 
Employment Tribunal 2013 Rules or in accordance 
with the familiar authorities of Meek v Birmingham 
City Council [1987] IRLR 250 and Greenwood v NWF 
Retail Ltd [2011] ICR 896.  Case remitted for a 
complete re-hearing. 
Application for review of EAT Judgment 
That the appeal succeeded on the above ground did 
not mean it must succeed on the second ground of 
appeal, namely that the Employment Judge must have 
fallen into the error identified in Whitbread plc t/a 
Whitbread Medway Inns v Hall [2001] IRLR 275 and 
Brito-Babapulle v Ealing Hospital NHS Trust [2013] 
IRLR 854 of concluding that where there was an honest 
and genuine belief that the employee had committed 
an act of gross misconduct then the dismissal must be 
axiomatically fair.  It was impossible to be confident 
that was the case because of the inadequacy of 
reasons; the factors relating to whether or not this 
Tribunal should review its own decisions set out at 
paragraph 47 of the judgment in Zinda v Governing 
Body of Barn Hill Community High School [2011] ICR 
174 were considered.   

 

Way v Spectrum Property Care Ltd 

[2015] EWCA Civ 381 

LADY JUSTICE HALLETT,  LORD JUSTICE PATTEN 
and LORD JUSTICE CHRISTOPHER CLARKE 

A warning given in bad faith could not justify dismissal. 

[2015] IRLR 
657, August  

 IDS Brief 
1022, June 
2015, page 15 
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A warning given in bad faith is not, in circumstances 
such as these, to be taken into account in deciding 
whether there is, or was, sufficient reason for 
dismissing an employee. An employer would not be 
acting reasonably in taking into account such a warning 
when deciding whether the employee's conduct was 
sufficient reason for dismissing him; and it would not 
be in accordance with equity or the substantial merits 
of the case to do so. To hold otherwise would be 
inconsistent with the decisions in Davies and 
Wincanton Group. In reality the judgment of the EAT 
proceeds on the basis that a warning given in bad faith 
may be relied upon to justify a dismissal which, absent 
the warning, would not have occurred. In so doing the 
EAT was in error. 

MR M NGWENYA v CARDINAL NEWMAN CATHOLIC 
SECONDARY SCHOOL 

UKEAT/0308/14/RN 

MR RECORDER LUBA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Reasonableness of dismissal 
A school teacher brought unsuccessful Tribunal claims 
of race discrimination and underpayment of salary 
against his school, in the course of which he made 
serious allegations.  The school later investigated the 
allegations and found them unsubstantiated.  It 
brought disciplinary proceedings on the basis that the 
allegations were (inter alia) vexatious, malicious and/or 
frivolous.  The disciplinary charges were found to have 
been made out.  The teacher was dismissed.  His 
dismissal was upheld by an appeal panel. 
The Employment Tribunal dismissed a claim for unfair 
dismissal on the basis that: a potentially fair reason for 
dismissal (conduct) had been made out; a fair and 
reasonable investigatory procedure had been adopted; 
and the sanction of dismissal had been within the 
range of reasonable responses. 
 
Two points were pursued on appeal: (1) the Tribunal 
had failed to consider whether the school had 
reasonably believed that the allegations had been 
made in bad faith; and (2) the Tribunal had failed to 
address a contention that there had been unfair 
treatment because another teacher who had made 
similarly unfounded allegations had been treated 
differently. 
HELD: 
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1) The Tribunal had correctly found that the 
disciplinary charges had expressly included 
reference to the allegations having been 
“malicious, vexatious or frivolous” and “in bad 
faith”.  The evidence the school provided had 
satisfied the Tribunal that it had genuinely 
believed, on sound grounds, that the charges were 
made out.  It had made no error. 

2) The Tribunal had not addressed the comparator 
point because it not had not been raised/pursued 
before it.  If it had been, it was doomed to fail 
because the circumstances of the two cases were 
wholly different. 

 

 

MR J ANDERSON v CHESTERFIELD HIGH SCHOOL 

UKEAT/0206/14/MC 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Contributory fault 
Polkey deduction 
The Claimant is a politician in Local Government and is 
currently the elected Mayor of Liverpool.  This is an 
executive post and regarded as full-time.  The position 
carries with it an annual allowance of almost £80,000.  
The Claimant had previously held positions as 
Councillor of Liverpool City Council, the Leader of the 
opposition on the Council and ultimately at the time of 
his election as Mayor, Leader of the Council, which was 
in effect a full-time post with an annual allowance of 
approximately £50,000.  Prior to his election as Mayor, 
the Claimant was employed by a neighbouring Local 
Authority, Sefton Metropolitan Borough Council 
(“Sefton”) at Chesterfield High School and once elected 
Leader of Liverpool City Council had ceased to work at 
the school.  The Claimant and Sefton agreed that he 
should continue as an employee but on the basis that 
he would be paid the maximum allowed as paid leave 
to enable employees to hold public office by section 10 
Local Government and Housing Act 1989 (208 hours 
per annum).  His post was held open and Sefton also 
continued to pay pension contributions. 
This arrangement continued until the school became 
an Academy when the Claimant’s employment 
transferred by a TUPE transfer to the Respondent, now 
independent of Sefton. 
The Respondent was concerned that the arrangement 
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was “inequitable” principally because the Respondent 
was paying some £4,500 per annum to the Claimant 
but the pupils at the school received no benefit.  The 
Respondent accordingly terminated the agreement.  
The Claimant claimed, inter alia that he had been 
dismissed unfairly. 
The Employment Tribunal found that he had remained 
an employee and had been dismissed for “some other 
substantial reason”, a potentially fair reason.  However, 
the dismissal procedure was unfair, and his claim for 
unfair dismissal was upheld.  He was entitled only to a 
basic award but subject to a 100% Polkey deduction 
and 25% deduction for contribution under section 
122(2) Employment Rights Act 1996 but no 
compensatory award. 
The Claimant appealed.  The Employment Appeal 
Tribunal upheld the decision of the Employment 
Tribunal on the basis that the deductions were justified 
on the facts found by the Employment Tribunal and 
that the Respondent had acted reasonably in taking the 
view that a continuation of an arrangement whereby 
the Claimant was paid (albeit a modest amount) by a 
publicly funded school without having to provide any 
services, for an indefinite period was of no value to the 
Respondent and might lead to significant criticism.  It 
was entitled reasonably to regard the arrangement as 
inequitable and unsustainable and to terminate the 
Claimant’s employment. 

 

ADESHINA (appellant) v. ST GEORGE'S 
UNIVERSITY HOSPITALS NHS FOUNDATION TRUST 
and others (respondents) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0293/14/RN 
HER HONOUR JUDGE EADY QC 
MR D G SMITH 
MS P TATLOW 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
RACE DISCRIMINATION - Burden of proof 
Unfair dismissal 
(1) Whether the ET had erred in the approach to the 
question of fairness, having regard to the whole 
process, including the appeal. 
Held: When looking at the question of fairness, the ET 
was bound to consider the process overall (Taylor v 
OCS Group Ltd [2006] EWCA Civ 702).  It did so.  Having 
made its findings as to the unfairness that tainted Ms 
Ashworth’s decision, it did not consider the flaws found 
to be such as to mean that the position could not be 
remedied.  That was a view it was entitled to reach.  

[2015] IRLR 
704, Sept 
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When considering the process as a whole, the ET did 
that which it should: it had regard to the nature and 
extent of the flaws at the earlier stage/s, specifically 
going through those points when assessing the appeal 
process; it had in mind the seriousness of the flaws it 
had found at the earlier (dismissal decision) stage; its 
findings on the appeal process were not made in a 
vacuum but took into account the findings it had made 
as to the original decision. 
As for the question whether the appeal stage was itself 
flawed such as to mean that it could not rectify the 
position because of the composition of appeal panel:  

(a) The ET made a finding of fact as to Ms 
Ludlam’s earlier involvement in matters 
relevant to the case, she was not sitting in 
judgment on her own prior decision or 
involvement in the case; at most the Claimant 
had raised a question as to Ms Ludlam’s 
management role more generally (which 
included her role as mentor to Ms Leegood), 
which she was suggesting gave rise to an 
appearance of bias.  
(b) The approach to apparent bias was not 
the same as that in judicial proceedings.  Even 
if it was, the fair-minded informed observer 
would not consider any risk arose.  
(c) As for Mr James, the Claimant objects 
that he was junior and reported to the 
dismissing manager, Ms Ashworth, albeit she 
did not make this point at the time.  
Accepting the ACAS Guidance, this case could 
be distinguished as it involved a panel, which 
included two directors senior to the original 
decision-taker.   
(d) Further, the ET was entitled to look at 
substance not just form, to take into account 
the actual appeal process and decision taking; 
all matters going into the mix.   

The ET took into account all factors and reached a 
conclusion properly open to it.   
(2) Whether the ET had erred/reached a perverse 
conclusion in holding that the reasons relied on by the 
Respondent justified the dismissal.  Specifically, 
whether Allegation 1 (hostile comment made at 
meeting) was sufficiently serious; and/or, whether 
Allegation 2 (failure to cooperate and lead on 
operational policy change) could amount to a conduct 
matter at all. 
Held: This was a perversity challenge; the Claimant had 
not done sufficient to make good the appeal.   
On allegation (2) the EAT considered this was properly 
to be described as a matter of conduct and, looking at 
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the substance of the case, it was apparent that is how 
the First Respondent (and the Claimant) had seen it, 
certainly when it “looked back over events as a whole 
through “the prism of the final alleged escalation of 
behaviour” ”. 
Similarly, when considering events of 20 July, the 
Respondent was entitled to have regard to what the 
meeting was about and see the Claimant’s conduct in 
the light of that background, as. the Respondent did 
when characterising the behaviour as breaching the 
Code of Conduct. 
Wrongful dismissal 
(3) Whether the ET erred in law, alternatively reached a 
perverse conclusion in its consideration of the wrongful 
dismissal claim; alternatively failed to give proper 
reasons in this respect. 
Held: The ET heard the evidence of the Claimant and a 
number of other witnesses over period of time.  It 
reached its own views.  In part, its reasoning was set 
out in its findings on the unfair dismissal claim, but its 
descriptions of the Claimant’s conduct (e.g. at 
paragraph 200: “palpable resistance”, “deliberate 
reluctance”) were expressions of its own views on the 
evidence.  Given the finding as to what was required of 
the Claimant as part of her job (see e.g. paragraph 
199), it was entitled to find there was a wilful breach of 
the Claimant’s contract (to do that which was 
reasonably required of her) and, taken overall, the 
conclusions were sufficiently reasoned. 
Race discrimination 
(4) Whether the ET erred in law in its consideration 
whether Ms Ashworth (Fifth Respondent), who took 
the decision to dismiss the Claimant, thereby 
discriminated against the Claimant because of her race; 
in particular in failing to have proper regard to the 
complete picture. 
Held: This was not a case where the ET had found 
matters tipped beyond what might be described as 
“mere unreasonableness”.  In any event, the ET had 
considered the Respondent’s explanation and had 
found as fact Ms Ashworth’s decision-making was not 
tainted by race discrimination.  She had made genuine 
mistakes but genuinely believed in the Claimant’s 
misconduct and her decision-making was not informed 
- consciously or subconsciously - by the Claimant’s race.  
That was a sufficient answer.  

Appeal dismissed. 
As for Mr James having been junior and reported to the 
dismissing manager, the EAT endorsed the general 
advice given by ACAS to the effect that the person 
hearing an appeal should be senior to the original 
decision taker. That would generally be right given that 
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the person hearing the appeal has to be able to 
overturn the decision taken below. More than that, 
there may be a concern that a subordinate might be 
unduly influenced if considering a decision taken by a 
manager to whom they report. On the other hand, that 
has to be seen in context. Mr James was himself a 
general manager of some seniority and had been one 
of a panel of three. The panel had been chaired by a 
director and included another director, both senior to 
Ms Ashworth, and received independent advice from a 
senior pharmacy professional. Those matters took the 
case outside the circumstances specifically considered 
by the ACAS Code and the non-statutory guidance. 
Moreover, while the involvement of a more junior 
employee might not have been ideal, the tribunal had 
been entitled to look at the substance not merely the 
form. The tribunal had reached a conclusion properly 
open to it on the fairness of the process. 

 

NEWBOUND (appellant) v. THAMES WATER 
UTILITIES LTD (respondent) 
[2015] EWCA Civ 677 
Court of Appeal, (CA) 
Bean, King LJJ, Sir Terence Etherton 
The seriously infringing health and safety rules and 
breaching the company's health and safety policy by 
entering a sewer without breathing apparatus. By 
contrast Mr Andrews, who had been in charge, though 
far less experienced received  a written warning for 
misconduct. A tribunal found unfair dismissal which 
was reversed by the EAT. The CA allowed the appeal.  
(1) The tribunal had been entitled to conclude that, 
despite the claimant not having followed the health 
and safety procedure, his dismissal had been unfair as 
no reasonable employer would have dismissed him in 
the circumstances and there been unjustified disparity 
in treatment.  
The “band of reasonable responses” has been a stock 
phrase in employment law for over thirty years, but the 
band is not infinitely wide. It is important not to 
overlook s.98(4)(b) of the Employment Rights Act 1996, 
which directs employment tribunals to decide the 
question of whether the employer has acted 
reasonably or unreasonably in deciding to dismiss “in 
accordance with equity and the substantial merits of 
the case”. This provision indicates that in creating the 
statutory cause of action of unfair dismissal Parliament 
did not intend the tribunal's consideration of a case of 
the present kind to be a matter of procedural box-
ticking. An employment tribunal is entitled to find that 
dismissal was outside the band of reasonable 
responses without being accused of placing itself in the 

[2015] IRLR 
734, 
September 
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position of the employer.  
On the facts, there had been ample evidence entitling 
the tribunal to find that the employer had been 
content in the past to rely on Mr Newbound's skill, 
knowledge and experience and not to object to his 
entering sewers without breathing apparatus when he 
thought it appropriate. There had been evidence that 
for many years that practice had been condoned. 
Second, there was no special rule about assessing the 
reasonableness of a dismissal on conduct grounds 
where the alleged misconduct involved a breach of 
health and safety requirements. The tribunal plainly 
was entitled to attach significance to the lack of 
training. That was of particular importance when taken 
together with the previous condonation of not using 
breathing apparatus. There had been no evidence that 
when the SHE4 form had been introduced anyone in 
management had made it clear to the claimant, 
whether by means of a formal training course or even a 
one-to-one discussion, that in future failure to wear 
breathing apparatus in sewers on any occasion would 
have been treated as an offence justifying dismissal. 
Third, the tribunal had been entitled to find that it had 
been “misleading” to describe the claimant as having 
shown lack of remorse. His case had been that he had 
been exercising a discretion based on experience. His 
case could not have been further from the example 
given by Paul of the argumentative or aggressive 
employee, let alone the conspiracy theorist. Fourth, the 
employer's submission that the weight to have been 
attached to the claimant's record had been entirely a 
matter for the employer, which had found favour with 
the EAT, had been an attempt to stretch the band of 
reasonable responses to an infinite width. In assessing 
the reasonableness of the decision to dismiss, length of 
service was not forbidden territory for the employment 
tribunal. The fact that Mr Newbound had been an 
employee of 34 years' service with a clean disciplinary 
record had been a factor the judge had been fully 
entitled to take into account: it would have been 
extraordinary if he had not done so. 
(2) The combination of the employer's reliance on the 
Unison letter and the fact that one of the lay members 
of the EAT had been the national secretary of Unison 
had given rise to an obvious issue about apparent bias 
which, on the face of it, ought to have been identified 
by the EAT. Under the principle of apparent bias, Ms 
Mills had not been entitled to hear the appeal if a fair-
minded and informed observer, having considered the 
facts, would have concluded that there had been a real 
possibility that she would have been biased.  
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VICARIOUS LIABLITY  

Graham v Commercial Bodyworks Ltd 

[2015] EWCA Civ 47 

THE RIGHT HONOURABLE LORD JUSTICE LONGMORE 
THE RIGHT HONOURABLE LORD JUSTICE UNDERHILL 
and 
THE RIGHT HONOURABLE LADY JUSTICE SHARP 

In what appeared to be intended as a prank a co-
employee sprinkled the Claimant’s overalls with 
thinning fluid then used a lighter in the vicinity. The 
overalls caught fire and the Claimant was badly 
burned. The Claimant alleged that his employer was 
vicariously liable. The Court of Appeal held that  that 
the issue of vicarious liability depended on whether 
there was a close connection between the creation or 
enhancement of a risk and the wrong accruing 
therefrom; that, although the defendant employer 
had created a risk by requiring its employees to work 
with thinning agents, it was difficult to say that the 
creation of that risk was sufficiently “closely 
connected” with W's highly reckless act of splashing 
the thinner onto the claimant's overalls and then 
using a cigarette lighter in his vicinity; that W's 
wrongful act did not further the employer's aims, 
there was no friction or confrontation inherent in the 
employer's enterprise, and such intimacy as there 
was likewise had no connection with that enterprise, 
and there was no question of any power conferred on 
W in relation to the claimant or any particular 
vulnerability of the claimant; that the fact that the 
employer could be said to have vested discretion in 
W to use the thinning agents, and that he was obliged 
to do so carefully by reason of his contractual 
obligations, carried the matter no further, since that 
was little different from any employer-employee 
relationship; and that the real cause of the injuries 
suffered by the claimant was the reckless conduct of 
W, which could not be said to have occurred in the 
course of his employment. 

 [2015] 
I.C.R. 665 
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WHISTLEBLOWING  

McKinney v Newham London Borough 
Council 

UKEAT/0501/13/LA 

HIS HONOUR JUDGE PETER CLARK 

(SITTING ALONE) 

SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective 
date of termination 
UNFAIR DISMISSAL - Constructive dismissal 
PRACTICE AND PROCEDURE - Costs 
Whether time for bringing a whistle-blowing complaint 
(short of dismissal) commences under section 48(3) 
when the employer’s decision is made or when the 
Claimant learns of it.  Held; the former. 
Mensah; Virdi (EAT); Garry; Warrior Square (CA) 
considered and followed.  Havill and Aniagwu (EAT) 
not followed; Barratt (SC) on effective date of 
termination distinguished. 
Constructive dismissal claim permissibly struck out and 
costs ordered. 
The Claimant’s appeal is dismissed. 

 

 [2015] 
I.C.R. 
495 

 

CHESTERTON GLOBAL LTD (TRADING AS 
CHESTERTONS) & MR NEAL VERMAN v Mr M. 
NURMOHAMED 

THE HONOURABLE MR JUSTICE SUPPERSTONE 

SITTING ALONE 
SUMMARY 
VICTIMISATION DISCRIMINATION  
Whistleblowing  
Protected disclosure 
This appeal concerns the meaning of the words “in the 
public interest” inserted into section 43B(1) of the 
Employment Rights Act 1996 by section17 of the 
Enterprise and Regulatory Reform Act 2013.  The 
Respondent was Director of the Mayfair office of the 
First Appellant, a well-known firm of estate agents.  He 
made three alleged protected disclosures, two to the 
Area Director for the Central London area and one to 
the Second Appellant, the First Appellant’s Director of 
Human Relations.  The Respondent stated that he 
believed the First Appellant was deliberately misstating 
£2-3million of actual costs and liabilities through the 
entire office and department network which affected 
the earnings of 100 senior managers, including himself.   
The Employment Tribunal concluded that the 
disclosures were made in the reasonable belief of the 
Respondent that they were in the interest of 100 senior 

[2015] IRLR 
614 

 IDS Brief 1020, 
May 2015, 
page 16 

http://www.employmentappeals.gov.uk/Public/Upload/13_0501rjfhATLA.doc
http://www.employmentappeals.gov.uk/Public/Upload/13_0501rjfhATLA.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0335rjfhTHDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0335rjfhTHDM.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0335rjfhTHDM.doc


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

173 

managers, and that that is a sufficient group of the 
public to amount to be a matter in the public interest.  
The decision of the Tribunal was that the Respondent 
was unfairly dismissed and automatically unfairly 
dismissed by the First Appellant and that the First and 
Second Appellants subjected him to detriments on the 
grounds that he had made protected disclosures.   
The Appellants appealed on two grounds: first, that the 
Tribunal erred on concluding that disclosures made in 
the interest of the 100 senior managers was to a 
sufficient group of the public to amount to being a 
matter in the public interest; and second that it was for 
the Tribunal to determine objectively whether or not 
the disclosures were of real public interest, and this the 
Tribunal failed to do.   
The Employment Appeal Tribunal rejected both 
grounds of appeal: (1) the question for consideration 
under section 43B(1) of the 1996 Act is not whether 
the disclosure per se is in the public interest but 
whether the worker making the disclosure has a 
reasonable belief that the disclosure is made in the 
public interest; (2) the sole purpose of the amendment 
to section 43B(1) by section 17 of the 2013 Act was to 
reverse the effect of Parkins v Sodexho Ltd.  The words 
“in the public interest” were introduced to do no more 
than prevent a worker from relying upon a breach of 
his own contract of employment where the breach is of 
a personal nature and there are no wider public 

interest implications.   

 

MISS M S SCHAATHUN v EXECUTIVE & BUSINESS 
AVIATION SUPPORT LTD 

UKEAT/0226/12/LA 

UKEAT/0227/12/LA 

THE HONOURABLE MRS JUSTICE SLADE DBE 

MR G LEWIS 

PROFESSOR K C MOHANTY JP 
SUMMARY 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant claimed that she had been automatically 
unfairly dismissed for making protected disclosures 
within the meaning of Employment Rights Act 1996 
section 43.  Save in respect of disclosures to HMRC, the 
Employment Tribunal erred in failing to make findings 
as to whether she had made qualifying disclosures to a 
legal advisor in accordance with section 43D or to a 
prescribed person in accordance with section 43F as 
had been required by an Order of another Employment 
Judge.  The Employment Tribunal struck out the 
allegations which formed the basis for these 
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disclosures.  The Employment Tribunal erred in holding 
that the disclosures to HMRC were not protected 
disclosures because the Claimant had not told the 
Respondent about them.  Further, the Employment 
Tribunal failed to consider whether the Respondent 
was aware of the disclosures to HMRC by other means 
and therefore whether the reason for dismissal was the 
protected disclosures.  In light of these errors together 
with concern about the conduct of the proceedings 
which included striking out allegations of protected 
disclosures without consideration of sections 43D and 
43F, the dismissal of the claim of automatic unfair 
dismissal under section 103A was set aside and 
remitted to a differently constituted Employment 
Tribunal.  If the claim under Employment Rights Act 
section 103A is dismissed, the finding of ordinary unfair 
dismissal and related compensation is to stand. 

 

MR R BARTON v ROYAL BOROUGH OF GREENWICH 

UKEAT/0041/14/DXA 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Whistleblowing 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant was an employee of the Respondent and 
had at one time been an elected shop steward and 
health and safety representative. 
He received a concern from a work colleague that his 
line manager had emailed a large number of 
documents to her home (“hundreds”) which he 
believed contained confidential or personal data about 
himself and her personal email was not part of a secure 
system nor encrypted.  The Claimant considered that 
this was a significant breach of the Data Protection Act 
1998. 
He did not report the matter to his line managers but 
reported his concerns to the Information 
Commissioner’s Office (“ICO”), and thereafter to his 
line managers.  Having consulted the ICO website, he 
telephoned the advice line to clarify his understanding 
of the Data Protection Act.  The information he 
provided was wholly inaccurate.  The manager had 
emailed 11 documents to her home email which was 
password protected.  None of the documents were 
regarded as inappropriate for her to have sent. 
Having established that the Claimant had referred the 
matter to the ICO without first referring it to his line 
manager, the Claimant was informed that he should 
have referred the matter to his line managers before 
raising concerns with the ICO, and was specifically 
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instructed not to contact the ICO or other external 
bodies in relation to the matter without the prior 
authority of his line manager.  He was told that the 
Respondent would investigate the concerns promptly, 
as it did. 
The Claimant took it upon himself to telephone the ICO 
to seek advice as to what he should do about the 
instruction.  The Respondent regarded the Claimant’s 
action in contacting the ICO despite having been 
instructed not to do so as a serious breach of duty and 
he was summarily dismissed.  He was at the time 
subject to a final written warning in relation to an 
unrelated matter and also found to have committed 
gross misconduct by writing an inappropriate letter in 
the course of his duties, as a tenancy relations officer, 
to a member of the public. 
The Claimant claimed that he had been unfairly 
dismissed for whistleblowing and relied on the original 
communication with the ICO and the subsequent 
telephone call as protected communications. 
The Employment Tribunal found that the original 
referral was a qualifying disclosure but not a protected 
disclosure because the Employment Tribunal did not 
consider that the Claimant held the requisite 
reasonable belief that the information he disclosed 
tended to show that the Respondent had failed, or was 
failing, to comply with its obligations under the Data 
Protection Act.  The subsequent telephone call was not 
a qualifying disclosure because there was no disclosure 
of information. 
The Employment Tribunal considered that the two 
disclosures had to be considered separately.  On appeal 
the Respondent sought to argue that the two 
disclosures could be aggregated so that together they 
constituted a protected disclosure.  On appeal the 
Claimant sought to argue that the instruction not to 
contact the ICO was unlawful, contrary to public policy 
and a breach of Article 10 of the European Court of 
Human Rights (the illegality point). 
The Employment Appeal Tribunal following Bolton 
School v Evans [2007] ICR 641 held that the telephone 
call could not be treated as part of the original referral 
and could not on its own constitute a qualifying 
disclosure in the absence of disclosure of 
“information”.  The illegality point had not been argued 
below and the Employment Appeal Tribunal, following 
the authority of Kumchyk v Derby City Council [1978] 
ICR 1116, declined to entertain the point; but had it 
done so, it would have rejected the illegality point on 
the facts as found by the Employment Tribunal and 
because the Employment Tribunal was satisfied that 
there was a reasonable basis for the belief by the 
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dismissing officers that the instruction not to contact 
the ICO was legitimate and reasonable, there were 
reasonable grounds for the belief that the Claimant had 
breached a legitimate and reasonable instruction. 

Appeal dismissed. 
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WORKING TIME  

EDWARDS and another v ENCIRC LTD 

UKEAT/0367/14/DM 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  
SUMMARY 
WORKING TIME REGULATIONS 
TRADE UNION RIGHTS - Action short of dismissal 
Working Time Regulations 1998 (“WTR”) Regulation 2(1)(a) 
and (c) - “working time” 
Trade Union and Labour Relations (Consolidation) Act 1992 
section 146 - detriment 

The Employment Tribunal having dismissed the 
Claimants’ claims of breach of the WTR and of 
detriment, the following questions arose on the 
appeal: 

(1) When attending meetings at their 
workplace in their capacity as a 
representative of a recognised trade union 
or health and safety representative, were 
the Claimants working, at their employer’s 
disposal and carrying out their employer’s 
activities or duties?  Alternatively, 
(2) Did the time spent at such meetings fall 
to be treated as working time by virtue of 
the provisions of the recognition 
agreement between the trade union and 
the Respondent in this case?  In any event, 
(3) Were the Claimants subjected to a 
detriment when the Respondent refused 
to grant them a daily rest period of at least 
11 hours between the end of those 
meetings and the beginning of their night 
shifts? 

Held: WTR Regulation 2(1)(a) requires that each of the 
three elements it sets out must be satisfied for time to 
be “working time” (applying South Holland District 
Council v Stamp [2003] UKEAT/1097/02), so: the 
worker must be working and at the employer’s disposal 
and carrying out his activities or duties.  That said, it 
was appropriate to have regard to the aims of the 
Working Time Directive 2003/88/EC and the purposive 
approach to working time adopted by the European 
Court of Justice. 
The Employment Tribunal had found that the Claimants 
had been “working” when attending at the meetings in 
question (following Davies v Neath Port Talbot County 
Borough Council [1999] ICR 1132 EAT).  It had, 
however, erred in adopting an unduly restrictive 
approach to the question whether the Appellants were 
at their “employer’s disposal”.  That did not require the 

[2015] IRLR 
528 July  
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SEFTON BOROUGH COUNCIL (appellant) v. 
WAINWRIGHT (respondent) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0168/14/LA 
HER HONOUR JUDGE EADY QC 
SUMMARY 
MATERNITY RIGHTS AND PARENTAL LEAVE 
Sex discrimination 
Unfair dismissal 
Return to work 
Maternity and Parental Leave Regulations 
1999 (MAPL Regs) - regulation 10 - 
redundancy during maternity leave and 
entitlement to be offered suitable available 
vacancy.   
Equality Act 2010 (EqA) - section 18 - direct 
discrimination because of pregnancy and 
maternity 
Appeal against the Employment Tribunal’s 
finding that there had been a breach of 
regulation 10 MAPL Regs 1999, dismissing 
that appeal:   
The employer sought to rely on the 
restructuring process – and the 
displacement and redeployment stages of 
that process – it had itself introduced.  That 
did not, however, avoid the conclusion 
(open to the Employment Tribunal on the 
evidence) that the Claimant’s post was 
redundant and that she was entitled to be 
offered a suitable alternative vacancy.  To 
allow that it was for the employer to 
determine when the redundancy arose 
could undermine the protection afforded by 
regulation 10; employers could state that 
there was only a redundancy after others 
had been “redeployed” into what might 
otherwise have been suitable available 
vacancies.  “Redundancy” should be given 
the same meaning as under the 
Employment Rights Act 1996 (Secretary of 
State for Justice v Slee 
UKEAT/0349/06/JOJ).  Doing so, it could not 
be said that the Employment Tribunal 
reached a perverse conclusion in finding 
that the Claimant’s position was redundant.  
Further, although regulation 10 does not 
define ‘vacancy’ and does not expressly 
oblige an employer to offer every suitable 
vacancy or, where there is more than one 
available, any particular suitable vacancy, on 
the evidence in this case the Employment 

[2015] IRLR 90 
February 2015 

 [2015] 
I.C.R. 652 

IDS Brief 
1016, 
April  
2015 
page  7 

Claimants to be under the employer’s specific control 
and direction in terms of the carrying out of their 
activities or duties at those meetings but allowed for a 
broader approach; where an employer has required an 
employee to be in a specific place and to hold 
him/herself out as ready to work for the employer’s 
benefit (which might include attending at trade union 
or health and safety meetings; allowing for a broad 
understanding of “benefit”, see Davies) that might be 
sufficient. 
The Employment Tribunal similarly erred in adopting an 
overly narrow, contractual approach to the 
requirement that the worker is “carrying out his 
activity or duties”.  There was no requirement that the 
activity or duties were solely those for which the 
Claimants were employed under their contracts of 
employment.  If engaged in activities that were (in the 
broader sense, see Davies) for the benefit of the 
employer, arose from the employment relationship, 
and done with the employer’s knowledge, at and in an 
approved time and manner, that could be sufficient. 
Given those conclusions under Regulation 2(1)(a) WTR, 
it was unnecessary to reach any concluded view on the 
other two questions arising on the appeal. 
The parties being unable to agree as to the factual 
basis of the case before the Employment Tribunal, this 
matter would be remitted to the same Employment 
Tribunal for reconsideration in the light of the 
Judgment of the Employment Appeal Tribunal. 
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Tribunal was entitled to find that the 
position of Democratic Service Manager 
(“DSM”) was an available vacancy that was 
(on the employer’s own assessment) 
“suitable” for the Claimant.  The DSM post 
was unoccupied (as a newly created post) at 
the time the Claimant’s position became 
redundant and, adopting a normal approach 
to the use of the word, it was open to the 
Employment Tribunal to conclude that it 
was an available ‘vacancy’.  It may be that 
the employer could have met its obligation 
under regulation 10 if it had offered the 
Claimant a different suitable available 
vacancy (which would allow considerations 
of proportionality to come into play, see 
Eversheds Legal Services Ltd v De Belin 
[2011] IRLR 448, EAT), but it never did.  
Ultimately this ground really amounted to 
an attempt to challenge findings of fact that 
were permissible on the evidence before 
the Employment Tribunal.  The appeal on 
this basis was dismissed.   
Appeal against finding of direct 
discrimination under section 18 EqA 2010, 
allowing that appeal:  
On this point, the employer was correct as 
to the difference in how the protections 
were afforded under section 18 EqA, on the 
one hand, and under regulation 10 MAPL 
Regs, on the other.  The former provides 
that, if possessing the protected 
characteristic, a woman has to demonstrate 
unfavourable treatment because of 
pregnancy or maternity leave.  Regulation 
10 provides that during the relevant period 
a woman is entitled to special protection 
and (by virtue of regulation 20) will be 
treated as unfairly dismissed unfairly 
dismissed if this is denied. 
The Claimant’s case was put on the basis 
that a breach of regulation 10 must mean 
that there is inherent discrimination (Johal v 
the Commission for Equality and Human 
Rights UKEAT 0541/09) for section 18 
purposes.  That went beyond the language 
of the statute and was not the assumption 
made in other authorities on regulation 10 
(or earlier provisions to the same effect).  
Here, the unfavourable treatment of the 
Claimant (her own position being made 
redundant and the failure to offer her a 
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suitable alternative vacancy) certainly 
coincided with her being on maternity leave 
but that did not inevitably mean that it was 
because of it.  The Employment Tribunal was 
required to ask what was the reason why 
the Claimant had been treated the way she 
was.  The failure to do so was an error of 
law and this ground of appeal would 
therefore be allowed.  
In many cases, the section 18 question 
might well be answered by a finding under 
regulation 10.  The particular facts of this 
case, however, allowed for more than one 
conclusion.  As the Employment Tribunal 
had simply assumed its finding on regulation 
10 answered the section 18 claim, it had 
failed to set out relevant findings on the 
“reason why” question.  That matter should 
be remitted to the same Employment 
Tribunal for further consideration in the 
light of this Judgment. 

MS N COLOMAR MARI v REUTERS LTD 

UKEAT/0539/13/MC 

HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
UNFAIR DISMISSAL - Constructive dismissal 
Constructive dismissal – breach of contract 
- affirmation 
The Employment Tribunal applied correct 
principles of law to the question of 
affirmation: WE Cox Toner (International) 
Limited v Crook [1981] ICR 823 and Hadji v 
St Luke’s Plymouth [2013] UKEAT/0095/12 
applied.  No special principles apply in the 
case of an employee who alleges that the 
employer’s repudiatory conduct amounts in 
effect to demotion.  Bashir v Brillo 
Manufacturing Co Limited [1979] IRLR 295 
and El-Hoshi v Pizza Express Restaurants 
[UKEAT/0857/03] discussed and explained.  
Observations on the significance of 
acceptance of sick pay in deciding whether a 
contract of employment has been affirmed. 
The Employment Tribunal was not perverse 
in rejecting the Claimant’s case that she was 
too unwell to resign. 

  IDS Brief 
1016, 
March 
2015 
page  15 

R (Compromise Agreements Ltd) v 
Secretary of State for Business, Innovation 
and Skills 
High Court (Admin).  High Court (Admin), 
13.5.14 (CO/16163/2013). 
Permission to proceed with Judicial review 

  IDS Brief 
1013 
January 
2014 
page 9  
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of 12 month cap on unfair dismissal 
compensation refused. 

THE CHRISTIE HOSPITAL NHS FOUNDATION 
TRUST v  DR E LIAKOPOULOU 

UKEAT/0198/14/DM 

THE HONOURABLE MR JUSTICE SINGH 

BARONESS DRAKE OF SHENE 

MR T M HAYWOOD 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
The Claimant was a consultant doctor.  She was found 
to have been guilty of two acts of gross misconduct.  
The first was that she had put pressure on a patient to 
take part in a clinical trial.  The other was that she had 
publicly used qualifications which she did not in fact 
possess.  The Respondent summarily dismissed her.  
The Employment Tribunal found that the dismissal was 
unfair because the Respondent had not properly taken 
into consideration the mitigation that was available to 
the Claimant and that the sanction of dismissal was 
outside the range of reasonable responses available to 
a reasonable employer. 
Held, (1) The Employment Tribunal had fallen into the 
error of substituting its own view for that of the 
Respondent.  The Respondent had taken mitigation 
into account, at least at the appeal stage of its process.  
(2) Further and in any event, the Employment 
Tribunal’s view was one to which no reasonable 
Tribunal could have come on the facts of this case. 

 

   

SHRESTHA  v. GENESIS HOUSING ASSOCIATION LTD  

[2015] EWCA Civ 94 

Court of Appeal, (CA) 

LORD JUSTICE RICHARDS 
LORD JUSTICE PATTEN 
and 
LORD JUSTICE VOS 

C was employed by Genesis Housing Association Ltd as 
a floating support worker. He was entitled to expenses 
for mileage travelled by car to see clients. The 
employer became suspicious of C's claims and 
investigated them. It found that for every journey it 
looked at the mileages claimed for were almost twice 
those calculated by online route planners for journeys 
from and to the same places. C  argued that the higher 
mileages claimed were due to difficulty in parking, one-
way road systems, and road works causing closures or 
diversions. The employer held a disciplinary hearing. 
The investigator was asked why he had not 
investigated Mr Shrestha's explanations by, for 
example, carrying out some of the journeys in 

[2015] IRLR   
399  
May  
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question. The investigator responded that it was not 
possible to recreate the same conditions. The panel 
concluded that Mr Shrestha had been over-claiming 
mileage in a fraudulent manner and was guilty of gross 
misconduct and he was dismissed. The ET and EAT 
dismissed his claims. In the Court of Appeal the  first 
ground of C's appeal related to the application of the 
“reasonable investigation” test formulated in British 
Home Stores Ltd v Burchell. He submitted that there 
was a difference between the reasonableness of the 
employer's investigation into the original allegations 
and the reasonableness of its investigation into the 
employee's response to those allegations. He argued 
that, if an employee raised several lines of defence, the 
employer had to investigate each of them, unless they 
were manifestly false or unarguable, in order to pass 
the reasonableness threshold.  On Appeal it was held 
that the ET  had not erred in finding that the employer 
had carried out a reasonable misconduct investigation 
by checking the claimed mileage against that calculated 
by online route planners and that claimed previously. 
To say that each line of defence must be investigated 
unless it is manifestly false or unarguable is to adopt 
too narrow an approach and to add an unwarranted 
gloss to the Burchell test. The investigation should be 
looked at as a whole when assessing the question of 
reasonableness. As part of the process of investigation, 
the employer must consider any defences advanced by 
the employee, but whether and to what extent it is 
necessary to carry out specific inquiry into them in 
order to meet the Burchell test will depend on the 
circumstances as a whole. Moreover, in a case such as 
the present it was misleading to talk in terms of distinct 
lines of defence. The issue had been whether Mr 
Shrestha had over-claimed mileage expenses. His 
explanations as to why the mileage claims had been 
high needed to have been assessed as an integral part 
of the determination of that issue. What mattered was 
the reasonableness of the overall investigation into the 
issue. The employment tribunal had considered all the 
points that had been advanced and found that there 
had been a reasonable investigation; that finding had 
been properly open to it. 

 

MRS N GONDALIA v TESCO STORES LTD 

UKEAT/0320/14/JOJ 

HIS HONOUR JUDGE HAND QC 

MR P GAMMON MBE 

PROFESSOR K C MOHANTY JP 

SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 

  IDS Brief 
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PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
PRACTICE AND PROCEDURE - Review 
Dishonesty 
The concept of subjective dishonesty did not mean that 
the Employment Judge was bound to consider the 
approach taken in John Lewis plc v Coyne [2001] IRLR 
139, which stated that, where an issue arose as to 
whether conduct might be dishonest or not, that 
should be determined by reference to what had been 
said by Lord Lane LCJ in R v Ghosh [1982] QB 1053 at 
paragraphs 162 and 163.  The issue did not arise in the 
instant case and did not need to be decided but it was 
doubtful how useful a jury direction in a criminal case 
was in the employment context. 
Reasonableness of dismissal - Inadequacy of reasons 
The Judgment overall does not say how important 
issues have actually been resolved.  It asserts 
conclusions, which it adopts from the Respondent’s 
case and submissions, but that does not make for an 
adequately reasoned decision.  The Written Reasons 
did not fulfil the criteria for a properly reasoned 
decision, either as set out in paragraph 62(5) of the 
Employment Tribunal 2013 Rules or in accordance 
with the familiar authorities of Meek v Birmingham 
City Council [1987] IRLR 250 and Greenwood v NWF 
Retail Ltd [2011] ICR 896.  Case remitted for a 
complete re-hearing. 
Application for review of EAT Judgment 
That the appeal succeeded on the above ground did 
not mean it must succeed on the second ground of 
appeal, namely that the Employment Judge must have 
fallen into the error identified in Whitbread plc t/a 
Whitbread Medway Inns v Hall [2001] IRLR 275 and 
Brito-Babapulle v Ealing Hospital NHS Trust [2013] 
IRLR 854 of concluding that where there was an honest 
and genuine belief that the employee had committed 
an act of gross misconduct then the dismissal must be 
axiomatically fair.  It was impossible to be confident 
that was the case because of the inadequacy of 
reasons; the factors relating to whether or not this 
Tribunal should review its own decisions set out at 
paragraph 47 of the judgment in Zinda v Governing 
Body of Barn Hill Community High School [2011] ICR 
174 were considered.   

 

Way v Spectrum Property Care Ltd 

[2015] EWCA Civ 381 

LADY JUSTICE HALLETT,  LORD JUSTICE PATTEN 
and LORD JUSTICE CHRISTOPHER CLARKE 

A warning given in bad faith could not justify dismissal. 

[2015] IRLR 
657, August  
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A warning given in bad faith is not, in circumstances 
such as these, to be taken into account in deciding 
whether there is, or was, sufficient reason for 
dismissing an employee. An employer would not be 
acting reasonably in taking into account such a warning 
when deciding whether the employee's conduct was 
sufficient reason for dismissing him; and it would not 
be in accordance with equity or the substantial merits 
of the case to do so. To hold otherwise would be 
inconsistent with the decisions in Davies and 
Wincanton Group. In reality the judgment of the EAT 
proceeds on the basis that a warning given in bad faith 
may be relied upon to justify a dismissal which, absent 
the warning, would not have occurred. In so doing the 
EAT was in error. 

MR M NGWENYA v CARDINAL NEWMAN CATHOLIC 
SECONDARY SCHOOL 

UKEAT/0308/14/RN 

MR RECORDER LUBA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Reasonableness of dismissal 
A school teacher brought unsuccessful Tribunal claims 
of race discrimination and underpayment of salary 
against his school, in the course of which he made 
serious allegations.  The school later investigated the 
allegations and found them unsubstantiated.  It 
brought disciplinary proceedings on the basis that the 
allegations were (inter alia) vexatious, malicious and/or 
frivolous.  The disciplinary charges were found to have 
been made out.  The teacher was dismissed.  His 
dismissal was upheld by an appeal panel. 
The Employment Tribunal dismissed a claim for unfair 
dismissal on the basis that: a potentially fair reason for 
dismissal (conduct) had been made out; a fair and 
reasonable investigatory procedure had been adopted; 
and the sanction of dismissal had been within the 
range of reasonable responses. 
 
Two points were pursued on appeal: (1) the Tribunal 
had failed to consider whether the school had 
reasonably believed that the allegations had been 
made in bad faith; and (2) the Tribunal had failed to 
address a contention that there had been unfair 
treatment because another teacher who had made 
similarly unfounded allegations had been treated 
differently. 
HELD: 
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1) The Tribunal had correctly found that the 
disciplinary charges had expressly included 
reference to the allegations having been 
“malicious, vexatious or frivolous” and “in bad 
faith”.  The evidence the school provided had 
satisfied the Tribunal that it had genuinely 
believed, on sound grounds, that the charges were 
made out.  It had made no error. 

2) The Tribunal had not addressed the comparator 
point because it not had not been raised/pursued 
before it.  If it had been, it was doomed to fail 
because the circumstances of the two cases were 
wholly different. 

 

 

MR J ANDERSON v CHESTERFIELD HIGH SCHOOL 

UKEAT/0206/14/MC 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL 
Reason for dismissal including substantial other 
reason 
Contributory fault 
Polkey deduction 
The Claimant is a politician in Local Government and is 
currently the elected Mayor of Liverpool.  This is an 
executive post and regarded as full-time.  The position 
carries with it an annual allowance of almost £80,000.  
The Claimant had previously held positions as 
Councillor of Liverpool City Council, the Leader of the 
opposition on the Council and ultimately at the time of 
his election as Mayor, Leader of the Council, which was 
in effect a full-time post with an annual allowance of 
approximately £50,000.  Prior to his election as Mayor, 
the Claimant was employed by a neighbouring Local 
Authority, Sefton Metropolitan Borough Council 
(“Sefton”) at Chesterfield High School and once elected 
Leader of Liverpool City Council had ceased to work at 
the school.  The Claimant and Sefton agreed that he 
should continue as an employee but on the basis that 
he would be paid the maximum allowed as paid leave 
to enable employees to hold public office by section 10 
Local Government and Housing Act 1989 (208 hours 
per annum).  His post was held open and Sefton also 
continued to pay pension contributions. 
This arrangement continued until the school became 
an Academy when the Claimant’s employment 
transferred by a TUPE transfer to the Respondent, now 
independent of Sefton. 
The Respondent was concerned that the arrangement 
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was “inequitable” principally because the Respondent 
was paying some £4,500 per annum to the Claimant 
but the pupils at the school received no benefit.  The 
Respondent accordingly terminated the agreement.  
The Claimant claimed, inter alia that he had been 
dismissed unfairly. 
The Employment Tribunal found that he had remained 
an employee and had been dismissed for “some other 
substantial reason”, a potentially fair reason.  However, 
the dismissal procedure was unfair, and his claim for 
unfair dismissal was upheld.  He was entitled only to a 
basic award but subject to a 100% Polkey deduction 
and 25% deduction for contribution under section 
122(2) Employment Rights Act 1996 but no 
compensatory award. 
The Claimant appealed.  The Employment Appeal 
Tribunal upheld the decision of the Employment 
Tribunal on the basis that the deductions were justified 
on the facts found by the Employment Tribunal and 
that the Respondent had acted reasonably in taking the 
view that a continuation of an arrangement whereby 
the Claimant was paid (albeit a modest amount) by a 
publicly funded school without having to provide any 
services, for an indefinite period was of no value to the 
Respondent and might lead to significant criticism.  It 
was entitled reasonably to regard the arrangement as 
inequitable and unsustainable and to terminate the 
Claimant’s employment. 

 

ADESHINA (appellant) v. ST GEORGE'S 
UNIVERSITY HOSPITALS NHS FOUNDATION TRUST 
and others (respondents) 
Employment Appeal Tribunal, (EAT) 
UKEAT/0293/14/RN 
HER HONOUR JUDGE EADY QC 
MR D G SMITH 
MS P TATLOW 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
RACE DISCRIMINATION - Burden of proof 
Unfair dismissal 
(1) Whether the ET had erred in the approach to the 
question of fairness, having regard to the whole 
process, including the appeal. 
Held: When looking at the question of fairness, the ET 
was bound to consider the process overall (Taylor v 
OCS Group Ltd [2006] EWCA Civ 702).  It did so.  Having 
made its findings as to the unfairness that tainted Ms 
Ashworth’s decision, it did not consider the flaws found 
to be such as to mean that the position could not be 
remedied.  That was a view it was entitled to reach.  

[2015] IRLR 
704, Sept 
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When considering the process as a whole, the ET did 
that which it should: it had regard to the nature and 
extent of the flaws at the earlier stage/s, specifically 
going through those points when assessing the appeal 
process; it had in mind the seriousness of the flaws it 
had found at the earlier (dismissal decision) stage; its 
findings on the appeal process were not made in a 
vacuum but took into account the findings it had made 
as to the original decision. 
As for the question whether the appeal stage was itself 
flawed such as to mean that it could not rectify the 
position because of the composition of appeal panel:  

(a) The ET made a finding of fact as to Ms 
Ludlam’s earlier involvement in matters 
relevant to the case, she was not sitting in 
judgment on her own prior decision or 
involvement in the case; at most the Claimant 
had raised a question as to Ms Ludlam’s 
management role more generally (which 
included her role as mentor to Ms Leegood), 
which she was suggesting gave rise to an 
appearance of bias.  
(b) The approach to apparent bias was not 
the same as that in judicial proceedings.  Even 
if it was, the fair-minded informed observer 
would not consider any risk arose.  
(c) As for Mr James, the Claimant objects 
that he was junior and reported to the 
dismissing manager, Ms Ashworth, albeit she 
did not make this point at the time.  
Accepting the ACAS Guidance, this case could 
be distinguished as it involved a panel, which 
included two directors senior to the original 
decision-taker.   
(d) Further, the ET was entitled to look at 
substance not just form, to take into account 
the actual appeal process and decision taking; 
all matters going into the mix.   

The ET took into account all factors and reached a 
conclusion properly open to it.   
(2) Whether the ET had erred/reached a perverse 
conclusion in holding that the reasons relied on by the 
Respondent justified the dismissal.  Specifically, 
whether Allegation 1 (hostile comment made at 
meeting) was sufficiently serious; and/or, whether 
Allegation 2 (failure to cooperate and lead on 
operational policy change) could amount to a conduct 
matter at all. 
Held: This was a perversity challenge; the Claimant had 
not done sufficient to make good the appeal.   
On allegation (2) the EAT considered this was properly 
to be described as a matter of conduct and, looking at 
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the substance of the case, it was apparent that is how 
the First Respondent (and the Claimant) had seen it, 
certainly when it “looked back over events as a whole 
through “the prism of the final alleged escalation of 
behaviour” ”. 
Similarly, when considering events of 20 July, the 
Respondent was entitled to have regard to what the 
meeting was about and see the Claimant’s conduct in 
the light of that background, as. the Respondent did 
when characterising the behaviour as breaching the 
Code of Conduct. 
Wrongful dismissal 
(3) Whether the ET erred in law, alternatively reached a 
perverse conclusion in its consideration of the wrongful 
dismissal claim; alternatively failed to give proper 
reasons in this respect. 
Held: The ET heard the evidence of the Claimant and a 
number of other witnesses over period of time.  It 
reached its own views.  In part, its reasoning was set 
out in its findings on the unfair dismissal claim, but its 
descriptions of the Claimant’s conduct (e.g. at 
paragraph 200: “palpable resistance”, “deliberate 
reluctance”) were expressions of its own views on the 
evidence.  Given the finding as to what was required of 
the Claimant as part of her job (see e.g. paragraph 
199), it was entitled to find there was a wilful breach of 
the Claimant’s contract (to do that which was 
reasonably required of her) and, taken overall, the 
conclusions were sufficiently reasoned. 
Race discrimination 
(4) Whether the ET erred in law in its consideration 
whether Ms Ashworth (Fifth Respondent), who took 
the decision to dismiss the Claimant, thereby 
discriminated against the Claimant because of her race; 
in particular in failing to have proper regard to the 
complete picture. 
Held: This was not a case where the ET had found 
matters tipped beyond what might be described as 
“mere unreasonableness”.  In any event, the ET had 
considered the Respondent’s explanation and had 
found as fact Ms Ashworth’s decision-making was not 
tainted by race discrimination.  She had made genuine 
mistakes but genuinely believed in the Claimant’s 
misconduct and her decision-making was not informed 
- consciously or subconsciously - by the Claimant’s race.  
That was a sufficient answer.  

Appeal dismissed. 
As for Mr James having been junior and reported to the 
dismissing manager, the EAT endorsed the general 
advice given by ACAS to the effect that the person 
hearing an appeal should be senior to the original 
decision taker. That would generally be right given that 
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the person hearing the appeal has to be able to 
overturn the decision taken below. More than that, 
there may be a concern that a subordinate might be 
unduly influenced if considering a decision taken by a 
manager to whom they report. On the other hand, that 
has to be seen in context. Mr James was himself a 
general manager of some seniority and had been one 
of a panel of three. The panel had been chaired by a 
director and included another director, both senior to 
Ms Ashworth, and received independent advice from a 
senior pharmacy professional. Those matters took the 
case outside the circumstances specifically considered 
by the ACAS Code and the non-statutory guidance. 
Moreover, while the involvement of a more junior 
employee might not have been ideal, the tribunal had 
been entitled to look at the substance not merely the 
form. The tribunal had reached a conclusion properly 
open to it on the fairness of the process. 

 

NEWBOUND (appellant) v. THAMES WATER 
UTILITIES LTD (respondent) 
[2015] EWCA Civ 677 
Court of Appeal, (CA) 
Bean, King LJJ, Sir Terence Etherton 
The seriously infringing health and safety rules and 
breaching the company's health and safety policy by 
entering a sewer without breathing apparatus. By 
contrast Mr Andrews, who had been in charge, though 
far less experienced received  a written warning for 
misconduct. A tribunal found unfair dismissal which 
was reversed by the EAT. The CA allowed the appeal.  
(1) The tribunal had been entitled to conclude that, 
despite the claimant not having followed the health 
and safety procedure, his dismissal had been unfair as 
no reasonable employer would have dismissed him in 
the circumstances and there been unjustified disparity 
in treatment.  
The “band of reasonable responses” has been a stock 
phrase in employment law for over thirty years, but the 
band is not infinitely wide. It is important not to 
overlook s.98(4)(b) of the Employment Rights Act 1996, 
which directs employment tribunals to decide the 
question of whether the employer has acted 
reasonably or unreasonably in deciding to dismiss “in 
accordance with equity and the substantial merits of 
the case”. This provision indicates that in creating the 
statutory cause of action of unfair dismissal Parliament 
did not intend the tribunal's consideration of a case of 
the present kind to be a matter of procedural box-
ticking. An employment tribunal is entitled to find that 
dismissal was outside the band of reasonable 
responses without being accused of placing itself in the 

[2015] IRLR 
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position of the employer.  
On the facts, there had been ample evidence entitling 
the tribunal to find that the employer had been 
content in the past to rely on Mr Newbound's skill, 
knowledge and experience and not to object to his 
entering sewers without breathing apparatus when he 
thought it appropriate. There had been evidence that 
for many years that practice had been condoned. 
Second, there was no special rule about assessing the 
reasonableness of a dismissal on conduct grounds 
where the alleged misconduct involved a breach of 
health and safety requirements. The tribunal plainly 
was entitled to attach significance to the lack of 
training. That was of particular importance when taken 
together with the previous condonation of not using 
breathing apparatus. There had been no evidence that 
when the SHE4 form had been introduced anyone in 
management had made it clear to the claimant, 
whether by means of a formal training course or even a 
one-to-one discussion, that in future failure to wear 
breathing apparatus in sewers on any occasion would 
have been treated as an offence justifying dismissal. 
Third, the tribunal had been entitled to find that it had 
been “misleading” to describe the claimant as having 
shown lack of remorse. His case had been that he had 
been exercising a discretion based on experience. His 
case could not have been further from the example 
given by Paul of the argumentative or aggressive 
employee, let alone the conspiracy theorist. Fourth, the 
employer's submission that the weight to have been 
attached to the claimant's record had been entirely a 
matter for the employer, which had found favour with 
the EAT, had been an attempt to stretch the band of 
reasonable responses to an infinite width. In assessing 
the reasonableness of the decision to dismiss, length of 
service was not forbidden territory for the employment 
tribunal. The fact that Mr Newbound had been an 
employee of 34 years' service with a clean disciplinary 
record had been a factor the judge had been fully 
entitled to take into account: it would have been 
extraordinary if he had not done so. 
(2) The combination of the employer's reliance on the 
Unison letter and the fact that one of the lay members 
of the EAT had been the national secretary of Unison 
had given rise to an obvious issue about apparent bias 
which, on the face of it, ought to have been identified 
by the EAT. Under the principle of apparent bias, Ms 
Mills had not been entitled to hear the appeal if a fair-
minded and informed observer, having considered the 
facts, would have concluded that there had been a real 
possibility that she would have been biased.  
   



DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2015 

 

 

Michael Duggan: md@littletonchambers.co.uk  

191 

VICARIOUS LIABLITY  

Graham v Commercial Bodyworks Ltd 

[2015] EWCA Civ 47 

THE RIGHT HONOURABLE LORD JUSTICE LONGMORE 
THE RIGHT HONOURABLE LORD JUSTICE UNDERHILL 
and 
THE RIGHT HONOURABLE LADY JUSTICE SHARP 

In what appeared to be intended as a prank a co-
employee sprinkled the Claimant’s overalls with 
thinning fluid then used a lighter in the vicinity. The 
overalls caught fire and the Claimant was badly 
burned. The Claimant alleged that his employer was 
vicariously liable. The Court of Appeal held that  that 
the issue of vicarious liability depended on whether 
there was a close connection between the creation or 
enhancement of a risk and the wrong accruing 
therefrom; that, although the defendant employer 
had created a risk by requiring its employees to work 
with thinning agents, it was difficult to say that the 
creation of that risk was sufficiently “closely 
connected” with W's highly reckless act of splashing 
the thinner onto the claimant's overalls and then 
using a cigarette lighter in his vicinity; that W's 
wrongful act did not further the employer's aims, 
there was no friction or confrontation inherent in the 
employer's enterprise, and such intimacy as there 
was likewise had no connection with that enterprise, 
and there was no question of any power conferred on 
W in relation to the claimant or any particular 
vulnerability of the claimant; that the fact that the 
employer could be said to have vested discretion in 
W to use the thinning agents, and that he was obliged 
to do so carefully by reason of his contractual 
obligations, carried the matter no further, since that 
was little different from any employer-employee 
relationship; and that the real cause of the injuries 
suffered by the claimant was the reckless conduct of 
W, which could not be said to have occurred in the 
course of his employment. 

 [2015] 
I.C.R. 665 
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WHISTLEBLOWING  

McKinney v Newham London Borough 
Council 

UKEAT/0501/13/LA 

HIS HONOUR JUDGE PETER CLARK 

(SITTING ALONE) 

SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective 
date of termination 
UNFAIR DISMISSAL - Constructive dismissal 
PRACTICE AND PROCEDURE - Costs 
Whether time for bringing a whistle-blowing complaint 
(short of dismissal) commences under section 48(3) 
when the employer’s decision is made or when the 
Claimant learns of it.  Held; the former. 
Mensah; Virdi (EAT); Garry; Warrior Square (CA) 
considered and followed.  Havill and Aniagwu (EAT) 
not followed; Barratt (SC) on effective date of 
termination distinguished. 
Constructive dismissal claim permissibly struck out and 
costs ordered. 
The Claimant’s appeal is dismissed. 

 

 [2015] 
I.C.R. 
495 

 

CHESTERTON GLOBAL LTD (TRADING AS 
CHESTERTONS) & MR NEAL VERMAN v Mr M. 
NURMOHAMED 

THE HONOURABLE MR JUSTICE SUPPERSTONE 

SITTING ALONE 
SUMMARY 
VICTIMISATION DISCRIMINATION  
Whistleblowing  
Protected disclosure 
This appeal concerns the meaning of the words “in the 
public interest” inserted into section 43B(1) of the 
Employment Rights Act 1996 by section17 of the 
Enterprise and Regulatory Reform Act 2013.  The 
Respondent was Director of the Mayfair office of the 
First Appellant, a well-known firm of estate agents.  He 
made three alleged protected disclosures, two to the 
Area Director for the Central London area and one to 
the Second Appellant, the First Appellant’s Director of 
Human Relations.  The Respondent stated that he 
believed the First Appellant was deliberately misstating 
£2-3million of actual costs and liabilities through the 
entire office and department network which affected 
the earnings of 100 senior managers, including himself.   
The Employment Tribunal concluded that the 
disclosures were made in the reasonable belief of the 
Respondent that they were in the interest of 100 senior 

[2015] IRLR 
614 
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managers, and that that is a sufficient group of the 
public to amount to be a matter in the public interest.  
The decision of the Tribunal was that the Respondent 
was unfairly dismissed and automatically unfairly 
dismissed by the First Appellant and that the First and 
Second Appellants subjected him to detriments on the 
grounds that he had made protected disclosures.   
The Appellants appealed on two grounds: first, that the 
Tribunal erred on concluding that disclosures made in 
the interest of the 100 senior managers was to a 
sufficient group of the public to amount to being a 
matter in the public interest; and second that it was for 
the Tribunal to determine objectively whether or not 
the disclosures were of real public interest, and this the 
Tribunal failed to do.   
The Employment Appeal Tribunal rejected both 
grounds of appeal: (1) the question for consideration 
under section 43B(1) of the 1996 Act is not whether 
the disclosure per se is in the public interest but 
whether the worker making the disclosure has a 
reasonable belief that the disclosure is made in the 
public interest; (2) the sole purpose of the amendment 
to section 43B(1) by section 17 of the 2013 Act was to 
reverse the effect of Parkins v Sodexho Ltd.  The words 
“in the public interest” were introduced to do no more 
than prevent a worker from relying upon a breach of 
his own contract of employment where the breach is of 
a personal nature and there are no wider public 

interest implications.   

 

MISS M S SCHAATHUN v EXECUTIVE & BUSINESS 
AVIATION SUPPORT LTD 

UKEAT/0226/12/LA 

UKEAT/0227/12/LA 

THE HONOURABLE MRS JUSTICE SLADE DBE 

MR G LEWIS 

PROFESSOR K C MOHANTY JP 
SUMMARY 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant claimed that she had been automatically 
unfairly dismissed for making protected disclosures 
within the meaning of Employment Rights Act 1996 
section 43.  Save in respect of disclosures to HMRC, the 
Employment Tribunal erred in failing to make findings 
as to whether she had made qualifying disclosures to a 
legal advisor in accordance with section 43D or to a 
prescribed person in accordance with section 43F as 
had been required by an Order of another Employment 
Judge.  The Employment Tribunal struck out the 
allegations which formed the basis for these 
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disclosures.  The Employment Tribunal erred in holding 
that the disclosures to HMRC were not protected 
disclosures because the Claimant had not told the 
Respondent about them.  Further, the Employment 
Tribunal failed to consider whether the Respondent 
was aware of the disclosures to HMRC by other means 
and therefore whether the reason for dismissal was the 
protected disclosures.  In light of these errors together 
with concern about the conduct of the proceedings 
which included striking out allegations of protected 
disclosures without consideration of sections 43D and 
43F, the dismissal of the claim of automatic unfair 
dismissal under section 103A was set aside and 
remitted to a differently constituted Employment 
Tribunal.  If the claim under Employment Rights Act 
section 103A is dismissed, the finding of ordinary unfair 
dismissal and related compensation is to stand. 

 

MR R BARTON v ROYAL BOROUGH OF GREENWICH 

UKEAT/0041/14/DXA 

HIS HONOUR JUDGE SEROTA QC 

(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Whistleblowing 
UNFAIR DISMISSAL - Automatically unfair reasons 
The Claimant was an employee of the Respondent and 
had at one time been an elected shop steward and 
health and safety representative. 
He received a concern from a work colleague that his 
line manager had emailed a large number of 
documents to her home (“hundreds”) which he 
believed contained confidential or personal data about 
himself and her personal email was not part of a secure 
system nor encrypted.  The Claimant considered that 
this was a significant breach of the Data Protection Act 
1998. 
He did not report the matter to his line managers but 
reported his concerns to the Information 
Commissioner’s Office (“ICO”), and thereafter to his 
line managers.  Having consulted the ICO website, he 
telephoned the advice line to clarify his understanding 
of the Data Protection Act.  The information he 
provided was wholly inaccurate.  The manager had 
emailed 11 documents to her home email which was 
password protected.  None of the documents were 
regarded as inappropriate for her to have sent. 
Having established that the Claimant had referred the 
matter to the ICO without first referring it to his line 
manager, the Claimant was informed that he should 
have referred the matter to his line managers before 
raising concerns with the ICO, and was specifically 
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instructed not to contact the ICO or other external 
bodies in relation to the matter without the prior 
authority of his line manager.  He was told that the 
Respondent would investigate the concerns promptly, 
as it did. 
The Claimant took it upon himself to telephone the ICO 
to seek advice as to what he should do about the 
instruction.  The Respondent regarded the Claimant’s 
action in contacting the ICO despite having been 
instructed not to do so as a serious breach of duty and 
he was summarily dismissed.  He was at the time 
subject to a final written warning in relation to an 
unrelated matter and also found to have committed 
gross misconduct by writing an inappropriate letter in 
the course of his duties, as a tenancy relations officer, 
to a member of the public. 
The Claimant claimed that he had been unfairly 
dismissed for whistleblowing and relied on the original 
communication with the ICO and the subsequent 
telephone call as protected communications. 
The Employment Tribunal found that the original 
referral was a qualifying disclosure but not a protected 
disclosure because the Employment Tribunal did not 
consider that the Claimant held the requisite 
reasonable belief that the information he disclosed 
tended to show that the Respondent had failed, or was 
failing, to comply with its obligations under the Data 
Protection Act.  The subsequent telephone call was not 
a qualifying disclosure because there was no disclosure 
of information. 
The Employment Tribunal considered that the two 
disclosures had to be considered separately.  On appeal 
the Respondent sought to argue that the two 
disclosures could be aggregated so that together they 
constituted a protected disclosure.  On appeal the 
Claimant sought to argue that the instruction not to 
contact the ICO was unlawful, contrary to public policy 
and a breach of Article 10 of the European Court of 
Human Rights (the illegality point). 
The Employment Appeal Tribunal following Bolton 
School v Evans [2007] ICR 641 held that the telephone 
call could not be treated as part of the original referral 
and could not on its own constitute a qualifying 
disclosure in the absence of disclosure of 
“information”.  The illegality point had not been argued 
below and the Employment Appeal Tribunal, following 
the authority of Kumchyk v Derby City Council [1978] 
ICR 1116, declined to entertain the point; but had it 
done so, it would have rejected the illegality point on 
the facts as found by the Employment Tribunal and 
because the Employment Tribunal was satisfied that 
there was a reasonable basis for the belief by the 
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dismissing officers that the instruction not to contact 
the ICO was legitimate and reasonable, there were 
reasonable grounds for the belief that the Claimant had 
breached a legitimate and reasonable instruction. 

Appeal dismissed. 
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WORKING TIME  

EDWARDS and another v ENCIRC LTD 

UKEAT/0367/14/DM 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  
SUMMARY 
WORKING TIME REGULATIONS 
TRADE UNION RIGHTS - Action short of dismissal 
Working Time Regulations 1998 (“WTR”) Regulation 2(1)(a) 
and (c) - “working time” 
Trade Union and Labour Relations (Consolidation) Act 1992 
section 146 - detriment 

The Employment Tribunal having dismissed the 
Claimants’ claims of breach of the WTR and of 
detriment, the following questions arose on the 
appeal: 

(1) When attending meetings at their 
workplace in their capacity as a 
representative of a recognised trade union 
or health and safety representative, were 
the Claimants working, at their employer’s 
disposal and carrying out their employer’s 
activities or duties?  Alternatively, 
(2) Did the time spent at such meetings fall 
to be treated as working time by virtue of 
the provisions of the recognition 
agreement between the trade union and 
the Respondent in this case?  In any event, 
(3) Were the Claimants subjected to a 
detriment when the Respondent refused 
to grant them a daily rest period of at least 
11 hours between the end of those 
meetings and the beginning of their night 
shifts? 

Held: WTR Regulation 2(1)(a) requires that each of the 
three elements it sets out must be satisfied for time to 
be “working time” (applying South Holland District 
Council v Stamp [2003] UKEAT/1097/02), so: the 
worker must be working and at the employer’s disposal 
and carrying out his activities or duties.  That said, it 
was appropriate to have regard to the aims of the 
Working Time Directive 2003/88/EC and the purposive 
approach to working time adopted by the European 
Court of Justice. 
The Employment Tribunal had found that the Claimants 
had been “working” when attending at the meetings in 
question (following Davies v Neath Port Talbot County 
Borough Council [1999] ICR 1132 EAT).  It had, 
however, erred in adopting an unduly restrictive 
approach to the question whether the Appellants were 
at their “employer’s disposal”.  That did not require the 
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Claimants to be under the employer’s specific control 
and direction in terms of the carrying out of their 
activities or duties at those meetings but allowed for a 
broader approach; where an employer has required an 
employee to be in a specific place and to hold 
him/herself out as ready to work for the employer’s 
benefit (which might include attending at trade union 
or health and safety meetings; allowing for a broad 
understanding of “benefit”, see Davies) that might be 
sufficient. 
The Employment Tribunal similarly erred in adopting an 
overly narrow, contractual approach to the 
requirement that the worker is “carrying out his 
activity or duties”.  There was no requirement that the 
activity or duties were solely those for which the 
Claimants were employed under their contracts of 
employment.  If engaged in activities that were (in the 
broader sense, see Davies) for the benefit of the 
employer, arose from the employment relationship, 
and done with the employer’s knowledge, at and in an 
approved time and manner, that could be sufficient. 
Given those conclusions under Regulation 2(1)(a) WTR, 
it was unnecessary to reach any concluded view on the 
other two questions arising on the appeal. 
The parties being unable to agree as to the factual 
basis of the case before the Employment Tribunal, this 
matter would be remitted to the same Employment 
Tribunal for reconsideration in the light of the 
Judgment of the Employment Appeal Tribunal. 
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