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1. These notes set out recent developments in relation to the case law concerning the 

Transfer of Undertakings (Protection of Employment) Regulations 2006  (TUPE) and the 

collective redundancy provisions under section 188 (and related sections) of the Trade 

Union and Labour Relations (Consolidation) Act 1992 (TULCRA). It will be seen that there 

have been some important cases which continue the theme of previous case law, in 

particular in relation to Service Provision Changes. The changes made to TUPE by the  

Collective Redundancies and Transfer of Undertakings (Protection of Employment) 

(Amendment) Regulations 2014 need to be taken into account.  

 

TRANSFERS; THE TRADITIONAL TEST 

2. Regulation 3(1)(a) TUPE 2006 contains a description of an undertaking based upon 

the 2001 Council Directive, though with additional wording to provide a territorial 

limit. It provides that the Regulations apply to 

 

“...a transfer of an undertaking, business or part of an undertaking or business 
situated immediately before the transfer in the United Kingdom to another 
employer where there is a transfer of an economic entity which retains its 
identity. ” 

 

http://www.dugganqc.com/
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Duggan QC on Contracts of Employment (4th Ed) 2 Volumes, 

£250 
 

 
20% discount for Linkedin members- use the Code: LINK20 

 

The fourth edition of this two-volume set contains the most comprehensive  coverage of the law 
relating to employment contracts, with all aspects from recruitment to termination considered, as 
ell as containing detailed practical  precedents, guidance and checklists. 

 

Volume One: Contracts of Employment: Law and Guidance, 1428 pages of text, 
with consideration of all aspects of the employment  contract from status and 
recruitment through to termination.  
A completely rewritten book, which covers amongst many other matters:  

• Preface: A Brexit Snapshot; how employment law will be affected. 

• An employment health check: how to draft contracts and policies. 

• The tests and cases on employment status, employees and workers. 

• The GIG economy,  employment status, workers and the Taylor Review. 

• The GDPR and its consequences, with practical guidance. 

• Recruitment procedures, law  and guidance. 

• Specific types of contracts – see precedents below. 

• Remuneration, working time and contractual amendments.  

• Cases on bonus with guidance on  how to exercise discretion 

• Social media and its practical impact in the employment law context. 

• Family friendly policies including flexible working, including maternity and paternity , shared leave; the new law and guidance. 

• The new tests on whistleblowing. 

• The recent cases on restrictive covenants and guidance on drafting. 

• Overview of discrimination law from recruitment to termination with practical guidance, including bullying and harassment. 

• The continuing saga with regard to holiday pay,  including sickness issues, carry over, rolled up holiday pay and calculating pay. 

• Director’s duties. 

Volume Two: Contracts of Employment: Precedents (including digital version). 
769 pages. Over 250 precedent contracts, policies, letters, checklists, charts  and 
terms relating to all areas of employment. 
• A rewrite of all the precedents.  

• Employment status, employees, workers, proposed reforms after the Taylor Review. 

• Data Protection, GDPR Policies, Subject access and other new individual rights. 

• Recruitment. 

• Specific Contracts: Agency, Betting workers, Casual workers, Consultants, Factory and shift 
workers, Fixed Term, Homeworkers, Managerial,  Office Staff, Overseas, Part Time, Residential,  
Salesperson, Shopworkers.  Directors and Non-Executive Directors.  

• Handbook/Manual/Policies: Introductions, Job Title, Scope of  Duties, Hours of Work, Basic Salary, 
Other Benefits, Place of  Work, Pre-conditions for employment, Holiday, Sickness, Family Friendly 
Policies, Other Absences, Conduct and Standards at work including social media, Staff 
Development, Employee Representation, Public Interest Disclosure, Restrictions during and after 
employment, Dismissal and Disciplinary Procedures, Grievances, Equal Opportunities, Health and 
Safety, Termination, Stress Policies.   
 

 

Purchasers will be provided with a pdf/flipbook update from time to time, cross referenced  to the 

books, which will contain a summary of legal developments as well as updated precedents when they 

are needed. This unique service will ensure that you are kept up to date at all times. 
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To purchase a copy of the Book, go do www.dugganpress.com or click on Buy the 

Book. Any queries may be sent to info@dugganpress.com  

or call 07957365302/07845485637. 

Also available at Wildys Bookstore and to be available on  Amazon                                                                                                                                                                                                                                                                                                                                                                         

 

3. To some extent the developing caselaw was reflected in current Business Transfers 

Directive (2001/23/EC) which specifies (in Art 1(b)) that: 

 

“… there is a transfer … where there is an economic entity which retains its 
identity, meaning an organised grouping of resources which has the 
objective of pursuing an economic activity, whether or not that activity is 
central or ancillary. 

 

Identifying the undertaking and whether it is capable of being the subject of a relevant 

transfer 

4. Regulation 3(2) of TUPE 2006 defines the expression “economic entity”. Echoing, once 

more, the wording of the Directive, TUPE 2006 provides that an economic entity 

“...means an organised grouping of resources which has the objective of pursuing an 

economic activity, whether or not that activity is central or ancillary”.  

 

5. There is a long history of case law in relation to 3(1)(b) from which it is apparent that a 

multifactorial approach needs to be taken. The leading domestic guidance is the 

following summary of principles by Lindsay J in Cheesman v R. Brewer Contracts Ltd 

[2001] IRLR 144 (EAT): 

 
“(i) As to whether there is an undertaking, there needs to be found a stable 

economic entity whose activity is not limited to performing one specific 
works contract, an organised grouping of persons and of assets 
enabling (or facilitating) the exercise of an economic activity which 
pursues a specific objective – Sánchez Hidalgo [1999] IRLR 136 
paragraph 25; Allen [2000] IRLR 119 paragraph 24 and Vidal [1999] 
IRLR 132 paragraph 6 (which, confusingly, places the reference to ‘an 
economic activity’ a little differently). It has been held that the 
reference to ‘one specific works contract’ is to be restricted to a 
contract for building works – see Argyll Training [2000] IRLR 630, infra, 
EAT at paragraphs 14–19. 

 
(ii) In order to be such an undertaking it must be sufficiently structured 

and autonomous but will not necessarily have significant assets, 
tangible or intangible – Vidal [1999] IRLR 132 paragraph 27; Sánchez 
Hidalgo [1999] IRLR 136 paragraph 26. 

http://www.dugganpress.com/
https://dugganpress.com/collections/books/products/duggan-qc-on-contracts-of-employment-4th-edition
https://dugganpress.com/collections/books/products/duggan-qc-on-contracts-of-employment-4th-edition
mailto:info@dugganpress.com


4 
 

 
(iii) In certain sectors such as cleaning and surveillance the assets are often 

reduced to their most basic and the activity is essentially based on 
manpower – Sánchez Hidalgo [1999] IRLR 136 paragraph 26. 

 
(iv) An organised grouping of wage-earners who are specifically and 

permanently assigned to a common task may in the absence of other 
factors of production, amount to an economic entity – Vidal [1999] 
IRLR 132 paragraph 27; Sánchez Hidalgo [1999] IRLR 136 paragraph 26. 

 
(v) An activity of itself is not an entity; the identity of an entity emerges 

from other factors such as its workforce, management staff, the way in 
which its work is organised, its operating methods and, where 
appropriate, the operational resources available to it – Vidal [1999] 
IRLR 132 paragraph 30; Sánchez Hidalgo [1999] IRLR 136 paragraph 30; 
Allen [2000] IRLR 119 paragraph 27.” 

 

6. There must therefore be a “stable economic entity” before there can be a transfer, such 

an entity must be an organised grouping of assets or employees which pursue an 

economic activity, and it must have sufficient structure and autonomy.   

 

7. There has been a number of recent cases which further consider the application of 

3(1)(a).  The following points should be considered: 

 

a. Identifying the undertaking and whether it is capable of being transferred: the 

need for a stable economic entity, sufficiently structured and autonomous with a 

principal purpose. 

b. The requirement for change in person responsible for carrying out the business 

and the sale of shares in a limited company. 

 

8. In Hyde Housing Association Ltd v Layton [2016 IRLR 107, [2016] ICR 261 HHJ Eady QC 

held that a transfer of undertaking could take place where there were a number of 

transferees though where the transferor was one of the transferees there was no 

relevant transfer for TUPE to apply to that aspect. The claimant was employed by 

Martlet Homes. Martlet joined the Hyde Group. The claimant was told, however, that 

his employment would remain with Martlet as the Hyde Group was not a separate legal 

entity. The Hyde Group then restructured and, as part of this, the claimant was offered 

a new contract which specified that the Hyde Group would be his employer. The effect 

of this was that all the members of the Hyde Group, including Martlet, would act as his 

employer at the same time. The claimant did not sign the contract and Hyde responded 

by terminating his employment but offering him re-engagement on the new terms. The 
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claimant brought a claim that there was an unfair dismissal as a result of a TUPE 

transfer. The employment tribunal held that there was a TUPE transfer because 

responsibility for carrying out the business had changed from Martlet to Martlet and 

the other companies in the Hyde Group. HH Judge Eady QC noted that, in accordance 

with reg. 3(1)(a), TUPE applies where there is a transfer of an undertaking to “another 

person”. She acknowledged that there can be a transfer to multiple transferees, but 

here one of the multiple transferees was the original employer and transferor. “On its 

face, the language of TUPE thus suggests that the transferor and the transferee must 

be different.” Here, “Martlet retains liability for the claimant's employment; that legal 

position remained unchanged. That Martlet's liability is now on a joint and several basis 

with the other respondents does not change the position relevant to the claimant. The 

identity of his employer has not changed in a way that is legally relevant for TUPE 

purposes …”. 

 

Identifying the undertaking and whether it is capable of being transferred: the need for a 
stable economic entity, sufficiently structured and autonomous with a principal purpose. 

 

9. In Alno (UK) Ltd v Turner & Ors UKEAT/0349/15/DA, the EAT held that the intention of 

the purported transferor and transferee was not in itself sufficient to justify a decision that 

there was  TUPE transfer and the tribunal should apply the multifactorial approach to the 

question of whether a transfer had taken place. The EAT held that the tribunal had erred 

in law in finding that a transfer had taken place following the termination of a franchise 

by the franchisee.  The parties had initially intended that the franchisor would take over 

the  showroom concerned and employ the Claimant.  The Employment Judge found, 

essentially because of this intention, that there was a TUPE transfer when the franchise 

terminated.  However she did not apply the correct, multi-factorial, approach to the 

question whether a transfer had actually taken place.   P Bork International A/S v 

Foreningen af Arbejdsledere I Danmark [1989] IRLR 41 and Cheesman v R Brewer 

Contracts Ltd [2001] IRLR 144 were applied. HHJ Richardson stated: 

 

Making as much allowance as I can for the fact that the Employment Judge 
gave her reasons extempore at the hearing, I cannot detect in them any 
application of a multi-factorial approach.  Her decision rests on the 
expressed intention of the parties that the showroom would reopen and the 
Claimant would be employed in it.  She was entitled to take into account the 
intention of the parties that the showroom should reopen and that the 
Claimant should be employed in it, but this could not be a conclusive factor 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2000/909_98_3011.html
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on its own.  As we have seen, an intention to transfer is not a transfer.  She 
had to take into account a much wider range of factors in deciding whether 
a transfer had actually taken place.  

 

10. In Tees Esk & Wear Valleys NHS Foundation Trust v Harland & Ors and Danshell 

Healthcare Ltd [2017] IRLR 486, [2017] ICR 760 it was held that order to determine the 

"principal purpose" under the Transfer of Undertakings (Protection of Employment) 

Regulations 2006 reg.3(3)(a)(i), it was not simply the carrying out of its activities that 

meant that the existence of an organised grouping met the relevant condition; the 

carrying out of those activities had to be the principal purpose of that grouping, whether 

or not it was in fact carrying them out at any particular time. See further under SPC – 

principal purpose.  

 

11. In Mustafa & or v Trek Highways Services, Amey Services Ltd, Ringway Jacobs Ltd 

[2016] IRLR 326 a tribunal judge erred in holding that there was no relevant TUPE 

transfer from a main contractor to an undertaking providing traffic management 

services, whether under 3(1)(a) or 3(1)(b). Letters which had been sent that advised 

employees they had been transferred to the main contractor did not amount to a 

termination of their employment. The EAT considered whether  employees still transfer 

under TUPE if there is a temporary cessation of work or activities before the transfer 

date. The claimants were employed by Trek, who had a sub-contract with Amey Services 

Ltd, contractors to Transport for London. Following a dispute between Trek and Amey, 

work (and the employees) was first suspended and then, some two weeks later, the 

contract was terminated by mutual consent. Amey then entered into a sub-contract 

with Ringway Jacobs. Trek told the claimants that their employment would transfer to 

Amey, but neither Amey nor Ringway accepted that there had been a TUPE transfer. An 

employment judge held that there had not been a transfer of an undertaking either 

between Trek to Amey or from Trek to Ringway, either by way of a business transfer or 

a service provision change. The interval between the suspension of work and the 

termination of the contract was too long. On appeal, the EAT notes that ever since the 

decision of the European Court of Justice in Landsorganisationen i Danmark v Ny Molle 

Kro in 1988, it has been recognised that the temporary closure of an undertaking and 

the resulting absence of staff at the time of the transfer do not themselves preclude the 

possibility of a transfer. In this case, the employment judge failed to apply that principle 

when he treated the cessation of activities as determinative, and as having destroyed 

the identity of Trek's activity, “erroneously equating the entity with the activity 

performed by it.” Simler J held that, correctly understood, the entity was continuing 



7 
 

with its activities being suspended. The employment judge also erred in finding that 

work coming to a halt before the transfer meant that there was no organised grouping 

of employees that retained its identity for the purpose of there being a service provision 

change. In each case  it is a question of fact and degree: “a temporary cessation of work 

without more does not by itself mean that a grouping of employees can no longer be 

said to be organised.” The employment judge was also held to have made further errors 

of law in assessing whether there was a subsequent transfer from Trek to Ringway and 

his decision was set aside. 

The requirement for change in person responsible for carrying out the business and the sale 
of shares in a limited company. 
 

12. There must be a transfer of an undertaking to another employer; ie. a change in the 

identity of the entity to whom the business is transferred. Where there is a share sale 

there may still be a TUPE transfer (Brookes v Borough Care Services [1985] IRLR 636 

where there was no transfer; The Print Factory (London) 1991 Limited v Millam    [2007] 

IRLR 526 – where the CA held that there may be a TUPE transfer). In ICAP Management 

Services Ltd v Berry & BGC Services (Holdings) LLP [2017] IRLR 811 it was held that the 

sale of an entire shareholding to another company did not amount to a TUPE transfer 

where the businesses remained distinct and continued to function as before the share 

sale. The company therefore had a legitimate interest in protecting its confidential 

information against an employee who remained subject to the terms of his contract 

after the sale.  Garnham J stated that the key questions are whether the new party (i) 

has become responsible for carrying on the business, (ii) has incurred the obligations of 

employer, and (iii) has taken over day-to-day running of the business; in other words, 

whether the new party has ‘stepped into the shoes’ of the employer. The parent 

company did not take over the day to day management of the business. Other factors 

were that the work of the employees did not change and there was no evidence of 

compensation being standardised or centralised. 

"83. What, in my judgment, emerges from the CJEU cases of Berg v 
Besselsen and CLECE SA v Martin Valor, cited above and from the Court of 
Appeal's decision in Millam is that the critical elements of the test are 
whether the new party (i) has become responsible for carrying on the 
business, (ii) has incurred the obligations of employer and (iii) has taken over 
day to day running of the business. It seems to me that those elements of 
the test can be captured in more colloquial terms - "Has the new party 
stepped into the shoes of the employer?"" 
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13. ICAP was considered in Guvera Ltd v Butler and ors EAT 0265/16, which rejected the 

argument that Garnham J was identifying essential requirements. The approach was a 

multifactorial approach and ICAP merely pointed out important elements. It was also 

incorrect to stated that  there can be no transfer unless the putative transferee 

‘assumes the responsibilities’ of an employer, such as by paying the employees’ wages. 

If this were the case then employers could easily avoid the liabilities imposed on them 

by TUPE. The EAT went on to uphold the tribunal’s decision that there had been a 

transfer.  Lavender J stated: 

“The present case is one in which, on the Tribunal's findings, Guvera 
"stepped into the shoes" of Blinkbox. I do not accept that Garnham J was 
intending to lay down a rule that any or all of the three "critical elements of 
the test" which he identified were necessary conditions of a transfer, rather 
than merely identifying important aspects of the multi-factorial test. If he 
had intended to make such a radical departure from the multi-factorial 
approach, he would surely have spelt that out in much clearer terms.” 

 

ADMINISTRATIVE REORGANISATION OF PUBLIC ADMINISTRATIVE AUTHORITIES 

14. By Regulation 3(5): 

“(5) An administrative reorganisation of public administrative authorities or 
the transfer of administrative functions between public administrative 
authorities is not a relevant transfer.” 

 
 

15. In Nicholls and ors v London Borough of Croydon and ors UKEAT/0003/18/RN, 2018 

IRLR 988. [2019] ICR 542  the EAT  considered whether the exception applied to  a group 

of employees who transferred from an NHS Trust to a local authority. The EAT held that 

a tribunal had not given adequate reasons for its conclusion that the activities of a public 

health team involved the exercise of public powers rather than being economic in 

nature. In remitting the matter to the tribunal, the EAT made clear that the existence of 

a statutory staff transfer scheme would not prevent employees in the team from relying 

on the specific protection that TUPE affords.  The Employment Tribunal decided that 

there was no relevant transfer for the purposes of the TUPE Regulations because the 

case fell within regulation 3(5).  The Tribunal rightly rejected arguments that: (a) the 

transferred public health team’s activity of purchasing or commissioning health services 

was in itself an economic activity for the purposes of regulation 3(2); and (b) regulation 

3(5), if otherwise applicable, did not apply because the transferring entity, a Primary 

Care Trust, carried on some economic activities.   However, the Employment Tribunal 
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found that all, or almost all, of the work done by the public health team could be, and 

in fact was, offered by non-state actors operating in the same market.  That was a strong 

indication that the public health team was carrying on an economic activity.  Having 

made that finding, the Employment Tribunal either failed to give adequate reasons for 

its conclusion or was wrong, if and insofar it concluded that it was a sufficient reason 

for reaching that conclusion that the public health team did not bid for contracts and 

was not trying to obtain business.  The Employment Tribunal was also wrong to 

conclude that, if there was a relevant transfer, the Claimants’ employment was not 

transferred pursuant to regulation 4(1) of the TUPE Regulations and they were not 

entitled to rely on regulation 4(4).  

 

16. Lavender J stated that: 

 

  “A discrete argument advanced by the Claimants was that regulation 3(5) of 
the TUPE Regulations could not apply in the present case because the Trust 
was not a “public administrative authority” if one had regard to the whole of 
the Trust’s activities, and not merely the activities of the public health 
team.  In other words, the Claimants submit that, even if all of the activities 
of the public health team involved the exercise of public authority, there was 
a relevant transfer because (so they say) the Trust’s other activities consisted 
in large part of economic activities.   
  62.               I do not accept this argument.  It seems to me to be inconsistent 
with the function-based approach which is to be adopted in cases of this 
nature.  If the function-based approach leads to the conclusion that the 
activities of the transferred entity involve the exercise of public authority, 
then what has been transferred is not carrying on an economic activity and is 
not an undertaking to which the TUPE Regulations apply, whatever the other 
activities of the transferring body may be.  As Advocate General Alber said in 
paragraph 49 of his opinion in Collino , it is not the nature of the transferor, 
which is decisive, but the nature of the activity carried on.”  

 
 

TUPE 2006 - SERVICE PROVISION CHANGES 

17. A service provision change (“SPC”) is defined (in reg 3(1)(b) TUPE 2006) as: 

  

“(b)… a situation in which –  
 

a. activities cease to be carried out by a person (“a client”) on his 
own behalf and are carried out instead by another person on the 
client’s behalf (“a contractor”); 
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b. activities cease to be carried out by a contractor on a client’s 

behalf (whether or not those activities had previously been 
carried out by the client on his own behalf) and are carried out 
instead by another person (“a subsequent contractor”) on the 
client’s behalf; or 

 
c. activities cease to be carried out by a contractor or subsequent 

contractor on a client’s behalf (whether or not those activities 
had previously been carried out by the client on his own behalf) 
and are carried out instead by the client on his own behalf’ 

 
and in which the conditions set out in paragraph (3) are satisfied.” 

 

18. There can therefore be an SPC where activities cease to be carried out by one person 

and are carried out by another – whether by virtue of first generation contracting out 

(contractor taking over provision of activities from client), second generation 

contracting out (change of contractors or sub-contractors) or contracting in (client 

taking provision of activities back in house).  The reference to a contractor in this 

definition includes a sub-contractor (reg 2(1)). Regulation 3(3) TUPE 2006 specifies the 

following conditions for there to be a service provision change: 

 

“(a) immediately before the service provision change –  
 
(i) there is an organised grouping of employees situated in Great Britain 
which has as its principal purpose the carrying out of the activities 
concerned on behalf of the client; 
 
(ii) the client intends that the activities will, following the service provision 
change, be carried out by the transferee other than in connection with a 
single event or task of short-term duration; and 
 
(b) the activities concerned do not consist wholly or mainly of the supply of 
goods for the client’s use.” 

 

19. The following points are to be considered: 

a. The need for an Organised Grouping of Employees. 

b. The need for a Resumption of activities.& that the activities are fundamentally the 

same. 

c. The Principal Purpose. 

The need for an Organised Grouping of Employees. 
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20. Where the client instructs a contractor to remove an employee from a contract this 

does not necessarily mean that the employee will not be treated as the assigned to the 

organised grouping of employees. In Jakowlew v Nestor Primecare Services Ltd t/a 

Saga Care and anor EAT 0431/14, [2015] IRLR 813, [2015] ICR 1100, it was noted that 

the client was not authorised to assign an employee himself and it was for the 

contractor to decide what action to take. The claimant was employed by Saga as part of 

a group servicing a contract with the London Borough of Enfield. Disciplinary 

proceedings were taken against her following a dispute with a colleague. This led Enfield 

to exercise its contractual right to instruct Saga to remove her. Although Saga 

challenged the instruction, it suspended the claimant. The contractor protested the 

instruction and tried to get the client to change his mind. While she was suspended, the 

contract came to an end and there was a TUPE transfer of the activities to another 

contractor. It was held by the EAT that the  claimant, in such circumstances,  was part 

of the “organised grouping of employees” immediately before the transfer within the 

meaning of reg. 3(3)(a).  An employment judge held that by virtue of the instruction 

from Enfield, the claimant was no longer assigned to the organised group. HH Judge 

David Richardson, in the EAT, allowed an appeal, he stating that: 

 

 “the regulation contemplates assignment by or with the authority of the 
putative transferor, the employer concerned. That is the natural reading of 
the legislation. I do not think it contemplates assignment by the unilateral 
act of a third party without the employer's intervention or authority.” 

Where a third party instructs an employer to remove an employee from working upon 

particular activities, it does not follow that the employee immediately ceases to be 

assigned to the organised grouping of employees carrying out those activities 

irrespective of the employer's stance. “It is the employer or those whom the employer 

has authorised who decide to what grouping of workers an employee is assigned.” This 

is unimpeachable as a matter of law, but less so as a matter of practice. The employee 

who is not dismissed because the transferor disobeys the client's instruction will 

remain, as here, in the organised grouping now working for the incoming contractor for 

the same client. Thus, the spill over from Jakowlew may need to be addressed in 

relevant cases by warranties and indemnities. 

 

21. In Amaryllis Ltd v A Mcleod & Ors UKEAT/0273/15/RN a tribunal erred in concluding that 

there had been an organised grouping of employees whose principal purpose was to carry 

out relevant activities so that there had been a SPC. Slade J held that In considering 
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whether there has been a service provision change within the meaning of the Transfer 

of Undertakings (Protection of Employment) Regulations 2006 Regulation 3(1)(b)(i) the 

Employment Judge failed to reach permissible conclusions on the facts.  He appeared 

to have relied upon facts which did not support a conclusion that at the relevant time, 

immediately before the change of provider, Millbrook had an organised grouping of 

employees whose principal purpose was to carry out relevant activities for the relevant 

client.  The Employment Judge relied on facts relevant to carrying out such activities in 

general rather than to carrying out such activities for the relevant client and did not 

adequately address the issue of what the principal purpose of the organised grouping 

of workers was at the relevant time.  The finding that there was a service provision 

change within the meaning of TUPE Regulation 3(1)(b) set aside. 

 

22. Slade J set out certain principles: 

“(1)     There must be an organised grouping of employees.  On a natural 
meaning of the phrase it must be the employer who organises a group of 
employees…. 

(2)     The organised grouping within the putative transferor must have as its 
principal purpose carrying out the relevant activities not in general but for 
the particular client which activities will be undertaken by the putative 
transferee.  
Accordingly it is not sufficient to satisfy the Regulation that a department 
carries out certain work.  It must be organised for the principal purpose of 
carrying out that work for the client in question, in this case furniture 
renovation for the MOD.  Underhill P in Eddie Stobart held at paragraph 18:  

“18. … Taking it first and foremost by reference to the statutory 
language, regulation 3(3)(a)(i) does not say merely that the employees 
should in their day-to-day work in fact (principally) carry out the 
activities in question; it says that carrying out those activities should be 
the (principal) purpose of an “organised grouping” to which they 
belong.  In my view that necessarily connotes that the employees be 
organised in some sense by reference to the requirements of the client 
in question. …” 

It is a necessary condition of satisfying Regulation 3(3)(a)(i) that at the 
relevant time the principal purpose of the organised grouping of employees 
is carrying out the relevant activities for the particular client.  Therefore an 
ET deciding a claim under the service provision Regulation must make a 
finding as to the purpose of the organised grouping.  That decision as other 
decisions taken by an ET can be taken by inference from facts it finds as well 
as on the basis of direct evidence of purpose.  
  
(3)     The relevant time at which there is to be an organised grouping of 
employees which has as its principal purpose the carrying out of the 
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activities concerned on behalf of the client is immediately before the 
transfer.  
By application of Regulation 4(1) it is the contracts of those employees who 
are employed in the “organised grouping of … employees that is subject to 
the relevant transfer” which are statutorily transferred.  Regulation 
3(3)(a)(i) refers to the existence of that organised grouping with the relevant 
purpose “immediately before the transfer”.  The EJ must therefore decide 
whether immediately before the transfer all the conditions of Regulation 
3(3)(a)(i) were satisfied.“  

 

 In this case the Tribunal had not applied the proper test to the facts. 

 

The need for a Resumption of activities & that the activities are fundamentally the same. 

 

23. The 2014 amendments added a provision that: 

(2A)     References in paragraph (1)(b) to activities being carried out instead 
by another person (including the client) are to activities which are 
fundamentally the same as the activities carried out by the person who has 
ceased to carry them out. 

 

24. The amendments in 2014 made it clear that the resumption of activities must be 

fundamentally the same as the activities carried out by the original contractor. In 

London Care Limited v H Henry & Ors, Carewatch Care Services v J Henry & Ors EAT 

0219/17; 0220/17, Supperstone J an employment judge had erred in not considering 

fragmentation at the stage when she determined whether the relevant activities carried 

out by the original contractor were fundamentally the same post-transfer. The fact that 

activities have been split does not prevent there being an SPC but will be a relevant 

matter to consider. The provision of adult care packages for a local authority was 

fragmented and allocated to multiple new providers. There was no evidence that one 

contractor took on the majority of the work, and in relation to a number of employees 

it was difficult to establish where the employment should transfer, given that various 

service users went to different contractors. 

 
25. Supperstone J stated that: 

 

“Dealing with the issue of fragmentation (at paragraphs 80 to 83) the EJ 
recorded that the re-allocation of service users was based on postcodes, but 
she rejected the contention that there was fragmentation resulting in no 
service provision change. As I have noted Mr Milford, supported by Mr 
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Brittenden, submits that the EJ having defined the activity in the way they 
say she did, her conclusion that the activity remained essentially the same 
after transfer followed as a matter of logic (see paragraph 16 above). 
However the EJ's finding was that the activity which transferred was "the 
provision of Adult Homecare to individual service users in accordance with 
care plans" (paragraph 68). That being so the EJ should have considered 
whether there was fragmentation of the activity amongst the new 
providers. There is no evidence that one contractor took on the majority of 
the work; and in relation to a number of employees it is difficult to establish 
where the employment should transfer given that various service users 
went to different contractors. Whilst the Sevacare work generally was 
organised on a regional basis, post-termination the Council-funded work 
was divided on the basis of both capacity and postcode. It does not appear 
from the Judgment that proper consideration was given to these various 
factors when the EJ considered fragmentation which, as is agreed, should 
have been at the stage when she determined whether or not the relevant 
activities carried out by the original contractor were fundamentally the 
same post-transfer.” 

 

26. The issue of fragmentation was also considered in Arch Initiatives v Greater 

Manchester West Mental Health NHS Foundation Trust [2016] ICR 607. Two separate 

grouping of employees were held  transferred by way of an SPC though the activities 

had been reorganised by the incoming contractor. Simler J stated: 

“As the Regulations and the authorities to which I have been referred and 
some of which I have referred to above make clear, the first question for a 
Tribunal in every SPC case is whether the activities that cease to be carried 
out by the outgoing person and are carried out instead by the incoming 
person after the relevant date are fundamentally or essentially the same, 
and that question is a question of fact for the fact finding Tribunal.  There is 
no need to read in any limitation such as Mr Gorton contends for because 
limiting conditions are expressly provided by the SPC regime itself.  The 
limiting conditions are those identified at Regulation 3(3).  Of particular 
relevance in this case and in most cases is the requirement that immediately 
before the relevant date there must be an organised grouping of employees 
that has as its principal purpose the carrying out of the activities concerned 
on behalf of the client.  In other words, not only must the activities be 
fundamentally the same both before and after the putative transfer date, 
but there must be an organised grouping of employees, and that organised 
grouping of employees must have as its principal purpose the carrying out 
of the activities that cease and are carried out instead by the incoming 
person.  The words of Regulations 3(1)(b) and 3(3) have their ordinary 
straightforward meaning, and their application to an individual case is one 
of fact and degree for the assessment of the fact finding Tribunal… it is 
commonplace for contract awarding bodies to split a service into different 
components or functions when re-tendering, each of which is assigned to a 
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different incoming contractor.  Whether or not the SPC provisions in fact 
apply in any of these circumstances will depend on the application of the 
particular conditions within the SPC regime to the facts of the particular 
case.  A split or change in activities is plainly a relevant consideration in 
assessing whether the activities cease in relation to the outgoing contractor 
and whether fundamentally the same activities are carried on by the 
incoming contractor for the same client, but at the end of the day in each 
case the question is one of fact and degree.” 

 

27. The position of whether the activity was the same  was considered in Anglo Beef 

Processors UK  v (1) Longland (2) Meat & Livestock Commercial Services Ltd 

UKEATS/0025/15/JW, it was held by Lady Wise a tribunal was  amply justified in deciding 

that an abattoir worker had been unfairly dismissed as his employment under a service 

provider had transferred to the abattoir operator under the Transfer of Undertakings 

(Protection of Employment) Regulations 2006 reg.3(1)(b)(iii) and reg.3(2A) when the 

service provision agreement was terminated. The tribunal could not be criticised given 

its comprehensive findings that the activities carried out by the operator following the 

worker's dismissal were fundamentally the same as those he used to do.  

 

28. The claimant had been employed by the first respondent for as a carcase service officer, 

classifying carcases in an abattoir since 1997. The Tribunal found that his employment 

had transferred by operation of TUPE to the second respondent on 15 August 2015. The 

issue was whether the activities carried out were “fundamentally the same” as before 

the transfer in terms of regulation 3 of the 2006 Regulations as amended and the 

Tribunal found that they were.  The second respondent appealed, arguing that the main 

part of the claimant’s job would be undertaken by electronic technology post transfer, 

that the claimant had conceded as much in evidence, and that the Tribunal had failed 

to list and compare the nature or mode of performance of the activities which would 

have shown a decrease in the quantity of work. A multi factorial approach would have 

been the correct one.   It was held that the notes of evidence did not support the 

contention that the claimant had conceded that there would be a complete change in 

the level of activity under the new system. The Tribunal had analysed the activities fully 

and properly  and in a suitably pragmatic manner. It had distinguished the case of 

Department of Education v Huke and Anor UKEAT/0080/12 where there had been a 

significant reduction in activities prior to the relevant transfer and had been correct to 

do so. The Tribunal had reached a conclusion that was open to it on the evidence and 

there was no basis for interference on appeal.  A cross appeal on whether regulation 
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3(1)(a) of the 2006 Regulations also applied was dismissed as unnecessary. Lady Wise 

stated: 

“…in this case there are significant findings made by the tribunal supporting 
a conclusion that there was no reduction in quantity so far as the activities 
previously carried out by the claimant were concerned.  In particular the 
specific finding at paragraph 34 that the processing of carcases continued 
as before with the same throughput rate of around 40 – 45 carcases per 
hour is on one view sufficient to answer completely the quantity point 
raised by the Second Respondent.  The findings in relation to the number of 
employees engaged and the task being the same before and after 15 August 
2014 also negates any suggestion of a reduction in the level of activity. … it 
is clear that Counsel for the Second Respondent periled his case to a large 
extent on the case of Huke and the argument about the breakdown of time 
spent in percentage terms on manual classification as opposed to other 
activities.  This central dispute is dealt with adequately in the judge’s 
conclusion if it is read in conjunction with the detailed findings in fact.  As a 
Specialist Tribunal the Employment Tribunal in this case was entitled to 
express matters in a relative summary manner where the issues had been 
so clearly identified both in the evidence and in the submissions made.”   

 

29. In Salvation Army Trustee Co v Bahi [2017] IRLR 410 it was held that the provision of 

accommodation-based support services for homeless people remained fundamentally 

the same before and after a SPC despite there being alterations to the scope and 

location of the services.  HHJ Richardson stated: 

“  The words in Regulation 3(1)(b), including the word “activities”, are to be 
given their ordinary, everyday meaning (see Arch Initiatives at paragraph 
19).  In the context of Regulation 3(2), the activities must be defined in a 
commonsense and pragmatic way (see Metropolitan Resources Ltd v 
Churchill Dulwich Ltd [2009] IRLR 700 at paragraph 36).  On the one hand, 
they should not be defined at such a level of generality that they do not 
really describe the specific activities at all.  Thus it would be wrong to 
characterise a fully catered canteen as merely the provision of food to staff 
(see OCS Group at paragraph 22).  On the other hand, the definition should 
be holistic, having regard to the evidence in the round, avoiding too narrow 
a focus in deciding what the activities were (see Arch Initiatives at 
paragraph 38).  A pedantic and excessively detailed definition of “activities” 
would risk defeating the purpose of the SPC provisions. 
 23.            This, to my mind, is precisely the approach that the Employment 
Judge followed: see paragraph 12 of his Reasons, which steers a correct 
course between the twin dangers of overgeneralisation and pedantry.  I see 
no error of law in his approach… it is entirely plain from the Employment 
Judge’s Reasons as a whole, and from paragraph 37 in particular, that he 
used the language of “fundamental difference” in antithesis, in direct 
opposition, to the phrase “fundamentally the same”.  He was rejecting the 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2009/0286_08_2406.html


17 
 

contentions of SAT that the features in question were such that the activities 
were not fundamentally the same.  Whether the concepts of fundamental 
similarity and fundamental difference could ever be used in relation to a 
particular subject other than in antithesis is a semantic question that I need 
not resolve on this appeal.  I am sure that the Employment Judge used the 
terms as direct opposites here and that he never strayed from the correct 
legal test.” 

 

30. In CT Plus (Yorkshire) CIC v Black & Lincolnshire Road Car Ltd (t/a Stagecoach) 

UKEAT/0035/16/DM, it was held that a tribunal had not erred in holding that there was 

no SPC after a park and ride service, run by a bus company and subsidised by a local 

authority, was taken over by a competitor as a commercial venture.  

 

The need for an Organised Grouping of Employees & The Principal Purpose. 

31. It was noted in Inex Home Improvements v Hodgkins & 10 ors [2016] IRLR 13; [2016] 

ICR 71 that a temporary lay off did not prevent the continued existence of an organised 

grouping of employees under regulation 3(1)(b). Inex had a subcontract from Thomas 

Vale to perform building works on a particular contract. The claimants worked on that 

contract. Work was released by Thomas Vale in tranches and in November and 

December 2012, the claimants were laid off in accordance with provisions in their 

contract of employment. The expectation was that this would be temporary as it was 

anticipated that there would be further work in January. In the event, however, Thomas 

Vale decided to give substantially the same work to a different subcontractor. The 

employees concerned brought a claim under TUPE. The employment judge held that 

there was a service provision change, but that the claimants' employment did not 

transfer because, immediately before the date of the service provision change, they 

were no longer “an organised grouping” because they were no longer working, having 

been temporarily laid off. The EAT allowed an appeal and held that a temporary absence 

from work does not preclude the continued existence of the organised grouping. 

Regulation 3(3)(a)(i), according to HH Judge Serota QC: 

“is a provision relating to the allocation of personnel to a particular activity as 

opposed to providing that only those personnel who were actually physically 

undertaking the activity immediately prior to the service provision change 

taking effect should be regarded as the relevant organised grouping.”  

Were this not the case, it would mean that “in all cases where there has been a 

temporary cessation of work, including temporary lay-offs, the organised grouping 
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would lose its identity, and this would cut across TUPE protection…” The EAT stated that 

“it is essential to have regard to the purpose of the Regulations” and, in that context, 

“a temporary cessation of employment including for the purpose of holidays, sickness, 

or expressed to be a temporary lay-off should not of themselves deprive employees of 

their employment if there is a service provision change during the period of temporary 

cessation.” Judge Serota added that: “Something more than a temporary lay-off caused 

by a temporary absence of work is required to dissolve the organised grouping.” It is for 

the employment tribunal to decide on the facts whether the organised grouping 

retained its identity as such. The EAT gave a purposive construction to TUPE that avoids 

allowing its provisions to be circumvented by temporary layoffs prior to transfer, but 

the decision in Hodgkins may  make it more difficult for the transferee to identify who 

is part of the grouping coming over to their employ. 

 

32. In Tees Esk & Wear Valleys NHS Foundation Trust v Harland & Ors and Danshell 

Healthcare Ltd [2017] IRLR 486, [2017] ICR 760 it was held that order to determine the 

"principal purpose" under the Transfer of Undertakings (Protection of Employment) 

Regulations 2006 reg.3(3)(a)(i), it was not simply the carrying out of its activities that 

meant that the existence of an organised grouping met the relevant condition; the 

carrying out of those activities had to be the principal purpose of that grouping, whether 

or not it was in fact carrying them out at any particular time. See further under SPC – 

principal purpose. 

 

33. The Claimants had been employed by the Tees Esk & Wear Valleys NHS Foundation 

Trust - the Second Respondent before the ET (the Appellant) - as part of an organised 

grouping of employees put together to look after CE, an individual in the care of the 

Second Respondent.  Over time, CE had improved such that his need for assistance had 

reduced from seven-to-one to largely one-to-one care.  The team put together by the 

Second Respondent had, however, been retained and had maintained its identity, albeit 

that the staff concerned were required to undertake work for other service users, also 

under the Second Respondent’s care, in the same location.  That remained the position 

up to 5 January 2015, when the contract to provide care for CE was taken over by the 

Danshell Healthcare Ltd - the First Respondent in the ET proceedings.  The Second 

Respondent contended this was a relevant transfer (a service provision change) for 

TUPE purposes and that the employees assigned to the team organised to provide care 

for CE would therefore transfer into the First Respondent’s employment.  The First 

Respondent disagreed - as did the employees concerned (who preferred to remain in 
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NHS employment) - but reluctantly agreed to employ those who the Second 

Respondent was refusing to treat as still in its employment.  A number of the employees 

thus affected brought claims in the ET.   

 

34. A Preliminary Hearing was listed before the ET to determine (1) whether there was a 

transfer for TUPE purposes, and (2) whether any of the Claimants had been assigned to 

the relevant organised grouping of employees prior to the transfer.  The ET concluded 

that there was a change in the provision of the service - care for CE - from the Second 

to the First Respondent.  Furthermore, there was an organised grouping of employees, 

put together to provide that service, that maintained its identity up to 5 January 2015, 

and 11 employees had been assigned to that grouping, including the Claimants.  Given 

that the employees concerned undertook other work, however, the ET considered the 

principal purpose of the grouping had been diluted such that, by 5 January 2015, it was 

no longer the provision of care to CE.  There was, therefore, no service provision change 

for the purpose of regulation 3(3) TUPE.  There being no transfer for TUPE purposes, 

the ET further declared that the Claimants were at all times employed by the Second 

Respondent and not at any time by the First Respondent.  The Second Respondent 

appealed. 

 

35. The appeal on the question of principal purpose was dismissed but allowed against the 

ET’s declaration as to the identity of the Claimants’ employer. The determination of 

principal purpose (regulation 3(3)(a)(i) TUPE) required the ET to answer the question: 

what did the organised grouping have as its principal purpose immediately before the 

service provision change?  The activities actually performed might be relevant to the 

determination of purpose, as might the intention behind the organisation of the 

grouping; neither was necessarily determinative.  In the present case, allowing that 

purpose may change over time, the ET had properly focused on the period immediately 

prior to the service provision change.  By that stage, allowing that the principal purpose 

need not be the sole purpose, the ET found that the dominant purpose of the organised 

grouping was the provision of care to other service users; by then, care for CE was 

merely a subsidiary purpose of the group.  Given its primary findings of fact, that was a 

permissible conclusion for the ET in this case.  As for ET’s declaration as to the Claimant’s 

employment by the Second Respondent, this was not an issue before it at the 

Preliminary Hearing and the parties had not addressed the point.  The declaration could 

not stand. 

 



20 
 

36. HHJ Eady QC stated: 

“In reaching this conclusion, it is apparent that the ET was influenced by its 
calculation of the number of hours of care provided to CE by January 2015 
(so, immediately before any putative transfer to the First Respondent), 
some 66% more than CE continued to require.  In focusing on the position 
going into 2015, the ET was plainly correct: the purpose for which any 
grouping of employees is utilised may change over time; regulation 3(3)(a) 
requires an assessment of the position immediately before the service 
provision change and that might not be the same as the principal purpose 
at an earlier stage in the history (Amaryllis).  The question raised by the 
appeal is, however, whether the ET fell into error by looking at what was 
actually happening - the actual activities being carried out by the employees 
concerned - rather than the continued intention behind the retention of 
that group.” 

 

37. The assessment of whether there has been a SPC involves an objective assessment of 

the facts so that the tribunal may misdirect itself if it places undue reliance on the 

subjective intention of the parties and reaches a conclusion on evidence which not 

tribunal should have reached. In Heathman Ltd (t/a County Contractors) v Quadron 

Property Services Ltd  UKEAT/0451/15/DA, HHJ Hand held that, in  relation to Regulation 

3(3)(a)(ii) of TUPE,  it is necessary to identify what the client’s intentions were 

“immediately before the transfer” as to the activity to be carried out by the new 

contractor after the transfer.  This involves identifying both the activity or activities and 

the client’s intentions and that means identifying the underlying task or function of the 

client, which forms the activity or activities, the subject of the transfer, and the client’s 

intentions in relation to the carrying out of the activity or activities by the new 

contractor.  Finally what has to be decided is whether the client intends the new 

contractor to carry out that activity or activities in the context of a single specific event 

or of a task of short duration. 

  

38. It should also be noted that events subsequent to the alleged SPC may be taken into 

account. In ICTS (UK) Limited v Mahdi UKEAT/0133/15/BA, there was a change in the 

provision of security services following the sale of a site. The judge declined to take into 

account subsequent events which were potentially relevant in considering what inference 

to be drawn as to the purchaser’s intentions at the time. This may have affected his 

decision that there had been no relevant transfer on the basis that 3(3)(a)(ii) was not 

satisfied.  Claimants lost their jobs on 11 November 2013 and in due course they brought 

claims against both ICTS and First Call.  First Call submitted a Response some time 
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before 2 July 2014 which stated (1) that AUCMS planned to redevelop the site with a 

multi-million pound construction and renovation scheme, (2) that the contract which 

went to tender was not to provide security for an operating university campus (as had 

been the case with ICTS’s original contract with Middlesex University) but to secure 

what was to become a building site (which entails completely different security 

requirements), (3) that they (First Call) had entered into a contract dated 21 October 

2013 with a company called Castlefields Global Ltd who were contracted to manage the 

refurbishment, and (4) that the contract was to provide security services for a three 

month period and thereafter until completion of the refurbishment. The Employment 

Judge concluded that the activities carried on by ICTS and First Call at the site before 

and after 11 November 2013 respectively were substantially the same and that the 

client remained the same (AUCMS).  There is no challenge to those conclusions.  In 

those circumstances it was clear that TUPE applied unless the condition at Regulation 

3(3)(a)(ii) was not satisfied, i.e. unless AUCMS intended on 11 November 2013 that after 

that date the “activities” would be carried out by First Call “in connection with a … task 

of short-term duration.” 

 

 

39. HHJ Shanks stated that “subsequent events can be relevant in deciding someone’s 

intention and, in my judgment, it would indeed be an error of law entirely to ignore 

such events and to fail to make findings of fact about them if they were potentially 

relevant.” 

 

THE EFFECT OF  REGULATION 4. 

WHAT IS TRANSFERRED 

40. Regulation 4(2) contains the updated provisions as to what will be transferred: 

4     Effect of relevant transfer on contracts of employment 
(1)     Except where objection is made under paragraph (7), a relevant 
transfer shall not operate so as to terminate the contract of employment of 
any person employed by the transferor and assigned to the organised 
grouping of resources or employees that is subject to the relevant transfer, 
which would otherwise be terminated by the transfer, but any such contract 
shall have effect after the transfer as if originally made between the person 
so employed and the transferee. 
(2)     Without prejudice to paragraph (1), but subject to paragraph (6), and 
regulations 8 and 15(9), on the completion of a relevant transfer— 
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(a)     all the transferor's rights, powers, duties and liabilities under or in 
connection with any such contract shall be transferred by virtue of this 
regulation to the transferee; and 
 (b)     any act or omission before the transfer is completed, of or in relation 
to the transferor in respect of that contract or a person assigned to that 
organised grouping of resources or employees, shall be deemed to have 
been an act or omission of or in relation to the transferee. 
(3)     Any reference in paragraph (1) to a person employed by the transferor 
and assigned to the organised grouping of resources or employees that is 
subject to a relevant transfer, is a reference to a person so employed 
immediately before the transfer, or who would have been so employed if 
he had not been dismissed in the circumstances described in regulation 7(1), 
including, where the transfer is effected by a series of two or more 
transactions, a person so employed and assigned or who would have been 
so employed and assigned immediately before any of those transactions. 

 

41. Regulation 4(2)(b) refers to the employee being assigned stating that Regulation 4 

operates  “in respect of that contract or a person assigned to that organised grouping 

of resources or employees”. In BT Managed Services Ltd v Edwards & Ericsson Ltd 

[2015] IRLR 994, [2016] ICR 733 it was held that an employee who had been 

permanently unfit for work for some years had not been assigned to an organised 

grouping of employees in accordance with Regulation 4(1), so that the employee was 

not transferred following a SPC. The claimant had a cardiac condition and had not 

worked since January 2008. He was in receipt of permanent health insurance benefits 

on the basis that he was permanently unable to work because of his ill health, although 

the “permanent” benefit provided by the insurance company had run out and he was 

being paid the equivalent by the employer. He was treated by BT for administrative 

purposes as a member of an organised grouping working on a particular contract. This 

contract was transferred by way of a service provision change on 1 June 2013, but the 

transferees refused to accept Mr Edwards on grounds that he had not been assigned to 

the group because of his long-term absence. After an exhaustive review of the 

authorities, HH Judge Serota QC in the EAT upheld  a finding that in these circumstances, 

the claimant could not be regarded as being assigned to the organised grouping. The 

judge distinguished employees who are permanently unable to work from temporary 

inability. The criterion of to which grouping the employee could be required to work if 

able to do so: 

“is useful in cases where an employee is able to return to work at the time 
of the service provision change or is likely to be able to do so in the 
foreseeable future … The principle has no resonance or applicability in a 
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case such as the present where the employee in question is permanently 
unable to return to work and can have no further involvement in the 
economic activity performed by the grouping and the performance of which 
is its purpose.”  

42. In Mears Homecare Limited v Bradburn & Ors,  UKEAT/0170/18 the issue in the appeal 

was whether, following a relevant transfer within the meaning of the TUPE, the 

transferor continues to be bound by the duty, pursuant to s.9 of the National Minimum 

Wage Act 1998 ("NMWA"), to maintain wage records in respect of the transferred 

employees. The ET had held that the Respondent transferor continued to be bound by 

that duty and was therefore the appropriate subject of a production notice. The 

Respondent appealed. It was held BY Choudhury J that the  duty transferred to the 

transferee upon transfer pursuant to Reg 4(2) of TUPE. Accordingly, the Respondent 

transferor was no longer required to maintain such wage records and was not required 

to comply with the production notice. There was no warrant in the legislative scheme 

for carving out an exception from the wide scope of Reg 4(2) in respect of NMWA 

matters.  

43. In Darrell Baker v (1) British Gas Services (Commercial) Ltd (2) J &L Electrics (Lye) Ltd 

[2017] EWHC 2302, it was held that an employee who was injured after a TUPE transfer 

because of a breach that was committed before the transfer would claim damages from 

the transferee. Before October 2010, the Claimant was employed by Connaught 

Compliance Electrical Services Ltd ("CCES"). Pursuant to an asset purchase of CCES, the 

employment of the Claimant and other electricians was transferred to the First 

Defendant under the Transfer of Undertakings (Protection of Employment) Regulations 

2006. On the Claimant's primary case that the mis-wring dates from 2004, he contended 

that his employer, the First Defendant, is also liable to him. In that regard, he relied 

particularly on the failure to identify the fault during periodic inspections in 2009 and 

2010.  The First Defendant argued that “that at the date of transfer there was no liability 

to transfer under TUPE. He contends that there is no authority for imposing liability on 

the transferee for "liabilities which are unknown to the employee or transferor – 

because they do not exist." His argument is that it is well-established that an employee 

can recover for personal injury sustained before a relevant transfer and caused by the 

transferor's breach, but that liability does not arise where the breach occurs before the 

transfer, but injury is only sustained after the relevant date.” The Court stated that: 

 

“It is quite clear from this that tortious liabilities transfer whether they are 
fully accrued or contingent. To hold that an employee who is injured after 
the transfer but as a result of a breach of duty committed before the 
transfer cannot recover against the transferee would frustrate the whole 
purpose of the Regulations and the underlying Directive.” 
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Collective agreements  

44. The 2014 Regulations added the following provision:  

4A     Effect of relevant transfer on contracts of employment which 
incorporate provisions of collective agreements 

(1)     Where a contract of employment, which is transferred by regulation 
4(1), incorporates provisions of collective agreements as may be agreed 
from time to time, regulation 4(2) does not transfer any rights, powers, 
duties and liabilities in relation to any provision of a collective agreement if 
the following conditions are met— 
(a)     the provision of the collective agreement is agreed after the date of 
the transfer; and 
(b)     the transferee is not a participant in the collective bargaining for that 
provision. 
(2)     For the purposes of regulation 4(1), the contract of employment has 
effect after the transfer as if it does not incorporate provisions of a collective 
agreement which meet the conditions in paragraph (1).] 

 
45. This regulation was added by SI 2014/16, as from 31 January 2014, applying to a TUPE 

transfer taking place on or after that date. This added provision formalises in legislation 

the position taken by the CJEU in Parkwood Leisure Ltd v Alemo-Herron C-426/11 [2013] 

IRLR 744, [2013] ICR 1116 that a transferee employer is not to be bound by an inherited 

collective bargain once that bargain has been renegotiated, provided that the 

transferee employer was not a party to the bargaining (see R [2293] n 'Para (2): All the 

transferor's rights, powers, duties and liabilities'). It may be seen alongside the 

substituted reg 4(5B) which enacts a one-year rule on changing terms based on 

collective bargaining after a transfer. 

 

Dismissals 

 

46. The issue to be considered here is the impact of a TUPE transfer upon dismissals. The 

critical issue is now the effect of Regulation 7 ( the successor to the former regulation 

8).  Prior to 2014 Regulation 7 provided that: 

Dismissal of employee because of relevant transfer 
7. —(1) Where either before or after a relevant transfer, any employee of 
the transferor or transferee is dismissed, that employee shall be treated for 
the purposes of Part X of the 1996 Act (unfair dismissal) as unfairly dismissed 
if the sole or principal reason for his dismissal is— 
(a) the transfer itself; or 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23C%23sel1%252011%25year%252011%25page%25426%25&A=0.4089461804076656&backKey=20_T28996956207&service=citation&ersKey=23_T28996956209&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252013%25year%252013%25page%25744%25&A=0.5002869657962838&backKey=20_T28996956207&service=citation&ersKey=23_T28996956209&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23IRLR%23sel1%252013%25year%252013%25page%25744%25&A=0.5002869657962838&backKey=20_T28996956207&service=citation&ersKey=23_T28996956209&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?ersKey=23_T28996951589&backKey=20_T28996956207&homeCsi=274712&A=0.5276860846094641&urlEnc=ISO-8859-1&&dpsi=02FO&remotekey1=REFPTID&refpt=02FO_1_R:HTCOMM-DIV_2293:HTCOMM-PARA&service=DOC-ID&origdpsi=02FO
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(b) a reason connected with the transfer that is not an economic, technical 
or organisational reason entailing changes in the workforce. 
(2) This paragraph applies where the sole or principal reason for the 
dismissal is a reason connected with the transfer that is an economic, 
technical or organisational reason entailing changes in the workforce of 
either the transferor or the transferee before or after a relevant transfer. 
(3) Where paragraph (2) applies— 
(a) paragraph (1) shall not apply; 
(b) without prejudice to the application of section 85(4) of the 1996 Act (test 
of fair dismissal), the dismissal shall, for the purposes of sections 85(1) and 
135 of that Act (reason for dismissal), be regarded as having been for 
redundancy where section 85(2)(c) of that Act applies, or otherwise for a 
substantial reason of a kind such as to justify the dismissal of an employee 
holding the position which that employee held. 
(4) The provisions of this regulation apply irrespective of whether the 
employee in question is assigned to the organised grouping of resources or 
employees that is, or will be, transferred. 
(5) Paragraph (1) shall not apply in relation to the dismissal of any employee 
which was required by reason of the application of section 5 of the Aliens 
Restriction (Amendment) Act 1919  to his employment. 
(6) Paragraph (1) shall not apply in relation to a dismissal of an employee if 
the application of section 94 of the 1996 Act to the dismissal of the 
employee is excluded by or under any provision of the 1996 Act, the 1996 
Tribunals Act or the 1992 Act.” 

 
47. Since 2014 the Regulations provide that: 
 

7     Dismissal of employee because of relevant transfer 
 (1)     Where either before or after a relevant transfer, any employee of the 
transferor or transferee is dismissed, that employee is to be treated for the 
purposes of Part 10 of the 1996 Act (unfair dismissal) as unfairly dismissed 
if the sole or principal reason for the dismissal is the transfer. 
(2)     This paragraph applies where the sole or principal reason for the 
dismissal is an economic, technical or organisational reason entailing 
changes in the workforce of either the transferor or the transferee before 
or after a relevant transfer. 
(3)     Where paragraph (2) applies— 
(a)     paragraph (1) does not apply; 
(b)     without prejudice to the application of section 98(4) of the 1996 Act 
(test of fair dismissal), for the purposes of sections 98(1) and 135 of that Act 
(reason for dismissal)— 
(i)     the dismissal is regarded as having been for redundancy where section 
98(2)(c) of that Act applies; or 
(ii)     in any other case, the dismissal is regarded as having been for a 
substantial reason of a kind such as to justify the dismissal of an employee 
holding the position which that employee held. 
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(3A)     In paragraph (2), the expression “changes in the workforce” includes 
a change to the place where employees are employed by the employer to 
carry on the business of the employer or to carry out work of a particular 
kind for the employer (and the reference to such a place has the same 
meaning as in section 139 of the 1996 Act). 
(4)     The provisions of this regulation apply irrespective of whether the 
employee in question is assigned to the organised grouping of resources or 
employees that is, or will be, transferred. 
(5)     Paragraph (1) shall not apply in relation to the dismissal of any 
employee which was required by reason of the application of section 5 of 
the Aliens Restriction (Amendment) Act 1919 to his employment. 
(6)     Paragraph (1) shall not apply in relation to a dismissal of an employee 
if the application of section 94 of the 1996 Act to the dismissal of the 
employee is excluded by or under any provision of the 1996 Act, the 1996 
Tribunals Act or the 1992 Act. 

 
Pre-Transfer dismissals 

48. In Hare Wines Ltd v Kaur UKEAT/0131/17; [2019] EWCA Civ 216 CA, [2019] IRLR 555, 

the employee was dismissed shortly before her transfer to a new employer. The CA 

considered the modified wording of reg 7(1) of TUPE. It applied a  purposive 

interpretation of the legislation, based on European Court jurisprudence. Where the 

sole or principal reason for the dismissal is the transfer the dismissal will be 

automatically unfair.  The sole or principal reason test replaced the  wider test in the 

TUPE Regulations as originally drafted, which made a dismissal automatically unfair if it 

were found to be simply “connected with” the transfer as from 2014.  The employee 

was dismissed shortly before the transfer, but the motive of the new employer in 

encouraging the dismissal of the employee was to avoid employing the employee 

because she had ongoing difficulties in her working relationship with another employee 

who would be her supervisor after the transfer. Mrs  Kaur was employed as a cashier 

by H&W Wholesale Ltd. It got into financial difficulties and Hare Wines agreed to 

purchase it and take on any employees under TUPE. However, this was to the exclusion 

of Mrs Kaur, whose employment was terminated by the transferor two days before the 

transfer. She brought a claim for automatic unfair dismissal. The employer did not assert 

that there was an ETO reason for dismissal but contended only that the reason for the 

dismissal was not the transfer. The Tribunal found that the real reason for dismissal was 

the transfer. 

 

49. The EAT rejected the argument that the existence of purely personal reasons precluded 

the transfer from being the reason for the dismissal. Choudhury J stated that “One 

needs to be very careful in expanding or introducing what might appear to be new 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23UK_ACTS%23sect%255%25num%251919_92a%25section%255%25&A=0.4477987477627414&backKey=20_T28996956207&service=citation&ersKey=23_T28996956209&langcountry=GB
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categories of defence and which may undermine the protection afforded to employees 

in this situation.” Reference was made to of P Bork International in which it was stated 

that “In order to determine whether the only reason for dismissal was the transfer itself, 

account must be taken of the objective circumstances in which the dismissal occurred, 

and in particular, in a case like the present one, the fact that it took place on a date 

close to that of the transfer and that the workers concerned were re-engaged by the 

transferee”. Whilst the working relationship may be described as personal to the 

Claimant “they did not arise just on the point of transfer and were not going to end just 

afterwards. They had been in existence, it would seem, before the transfer and were 

likely to continue thereafter. It seems to me that in a situation where an employer had 

not taken action to resolve an ongoing relationship difficulty prior to the transfer, but 

does so only at the point of transfer by dismissing one of the parties in that difficult 

relationship, it is open to the tribunal to conclude that the reason for the dismissal was 

the transfer” 

 

50. In the Court of Appeal, it was also held that the dismissal was transfer related. Bean LJ 

made the following points: 

• The reason the employer originally gave for the termination of Mrs 

Kaur’s employment was false. It claimed Mrs Kaur had objected to 

the transfer and left voluntarily. The employment tribunal did not 

believe this. She had plainly been dismissed. That was not a good 

start for the employer’s appeal. 

• Secondly, it was clear from P Bork International that an important 

factor that may be taken into account in deciding the reason for 

dismissal is its proximity to the transfer. The Court of Appeal noted 

that although proximity to the transfer is not conclusive, it is often 

strong evidence in the employee’s favour. The  core purpose of the 

Directive  is to safeguard jobs during organizational restructuring.  

• Thirdly, this was not a mis-labelling case. The exercise here was to 

establish the set of facts that operated on the employer’s mind as 

forming the employer’s reason for dismissal. 

 

51. Bean LJ stated that 

 
“Once it was found that Ms Kaur had not objected to the transfer the central 
question became whether (a) she was dismissed because she got on badly with Mr 
Chatha (who was about to become a director of the business) and the proximity of 
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the transfer was coincidental, or (b) she was dismissed because the transferee did 
not want her on the books, the reason for that being that she got on badly with Mr 
Chatha. Which of these two was the sole or principal reason was a question of fact 
and the employment judge was entitled to prefer the latter to the former … The 
judge found that the transferee company anticipated that there would be ongoing 
difficulties in the working relationship between the claimant and Mr Chatha. It 
therefore decided that it did not wish her contract of employment to transfer and 
communicated that wish to the transferor. That was why she was told that she was 
not wanted. The reason for the dismissal was the transfer.” 

 

52. In relation to the argument that the reason for dismissal was ‘purely personal’, Bean LJ 

stated that “The law of unfair dismissal or of transfer of undertakings does not recognise 

such a category, and I am not sure what the phrase means anyway”. The court did not 

consider that the ‘purely personal’ reason was a reason equal to the reason of the 

transfer. Underhill LJ stated,  “In my view that means that the transfer was not simply 

the occasion for her dismissal but was, if not the sole reason, at least the principal 

reason for it: it was the transfer that made the difference between the problems being 

treated as a cause for dismissal and not”. 

 
  
Post Transfer Dismissals & jurisdiction  

53. In XEROX Business Services Philippines Inc Ltd v J Zeb UKEAT/0121/16/DM , [2018] ICR 

419, [2018] IRLR 495, within the Xerox group of companies the work of a Finance 

Accounting Team was transferred from a UK company in Wakefield to a Philippines 

company and then taken offshore to Manila.  It was agreed that there was a TUPE 

transfer.  The Claimant stated that he wished to relocate to the Philippines on UK terms 

and conditions.  The Respondent dismissed him for redundancy, stating that he was 

employed to work in Wakefield and that it was prepared to transfer him only on local 

terms and conditions.  The Employment Judge found that there was a variation of his 

contract of employment by which he was entitled to work in the Philippines on UK terms 

and conditions; and that he was not redundant.  The appeal was allowed. On the 

Employment Judge’s own findings there had been no variation of the contract; and her 

reasons for finding that the Claimant was not redundant had failed to apply the 

statutory wording in section 139(1)(b)(ii) of the Employment Rights Act 1996.   

 

54. HHJ Richardson noted: 

 

There has not been a great deal of litigation on the question whether and 
how TUPE applies where a business or part of a business is moved 
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offshore.  In Holis Metal Industries Ltd v GMB [2008] IRLR 187, the 
Employment Appeal Tribunal held that in principal TUPE might apply to a 
transfer from the UK to a non-EU entity; see paragraphs 40 to 44 and also 
at paragraph 8 where HHJ Ansell pointed out that in some cases the transfer 
may, on any view, take place within the UK.  As HHJ Ansell also noted there 
may be difficult questions as to whether that entity in question retained its 
identity when it moved from one country to another.  He said:  

“9. … The lack of cases in this area may suggest that companies proceed 
on the basis that the 2006 Regulations do not apply either because of 
extra-territoriality or because of the identity issue and they prefer to 
treat the UK-based workforce as redundant with the unions and 
employees preferring to concentrate efforts on securing the best 
financial deal for their future.” 

 20.            The lapse of a further 10 years since Holis suggests that HHJ Ansell 
was correct in this surmise.  I am, however, not concerned with the question 
of whether TUPE applies and whether there was a transfer.  The parties 
both accept the law as set out in Holis and accept that there was, on the 
facts of this case, a transfer of an undertaking. 

 

55. HHJ Richardson stated that: 

 

“Regulation 4 of TUPE provides that following a transfer a contract of 
employment will have effect as if originally made between the person 
employed and the transferee (see regulation 4(1)).  In this way, the rights 
and duties of an employee are preserved after the transfer as they were 
before the transfer.  These rights and duties will include rights and duties 
about pay and about location of work.  Following the transfer, the 
Respondent was required, as before the transfer, to employ the Claimant at 
Wakefield and to pay his salary.  It was not required to employ him in Manila 
at the same salary in the absence of a variation of the contract… the 
Claimant proposed a change to the location where he was required to work 
but only on terms that he was entitled to the salary he would be entitled to 
earn in the UK.  The Respondent did not accept that proposal.  It was 
prepared to agree a change to the place where he worked only if he agreed 
to accept local terms and conditions.  There was never any meeting of minds 
about the proposal.  On ordinary contractual principles, such a meeting of 
minds is essential.  There can be no variation of the contract without it.”   

 

56. On the application of Regulation 7, the judge stated: 

“In a case of this kind, therefore, the ET ought to consider whether the sole 
or principal reason for the dismissal was the transfer (regulation 
7(1)).  Generally, however, a genuine cessation or diminution of business or 
another form of genuine business reorganisation if it entails changes to the 
workforce before or after transfer will fall within regulation 7(2).  If the sole 
or principal reason does fall within regulation 7(2), then the reason for 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2007/0171_07_1212.html
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dismissal will either be redundancy, or some other substantial reason and 
the ET will go straight on to apply the section 98(4) test.” 

 

Valid Variation: TUPE 2006 reg 4(4), (5), (5A), (5B) 

 

57. The regulation provides: 

“4     Effect of relevant transfer on contracts of employment 
 (4)     Subject to regulation 9, any purported variation of a contract of 
employment that is, or will be, transferred by paragraph (1), is void if the sole or 
principal reason for the variation is the transfer. 
(5)     Paragraph (4) does not prevent a variation of the contract of employment 
if— 
(a)     the sole or principal reason for the variation is an economic, technical, or 
organisational reason entailing changes in the workforce, provided that the 
employer and employee agree that variation; or 
 (b)     the terms of that contract permit the employer to make such a variation. 
(5A)     In paragraph (5), the expression “changes in the workforce” includes a 
change to the place where employees are employed by the employer to carry on 
the business of the employer or to carry out work of a particular kind for the 
employer (and the reference to such a place has the same meaning as in section 
139 of the 1996 Act). 
(5B)     Paragraph (4) does not apply in respect of a variation of the contract of 
employment in so far as it varies a term or condition incorporated from a 
collective agreement, provided that— 
 (a)     the variation of the contract takes effect on a date more than one year after 
the date of the transfer; and 
 (b)     following that variation, the rights and obligations in the employee's 
contract, when considered together, are no less favourable to the employee than 
those which applied immediately before the variation. 
(5C)     Paragraphs (5) and (5B) do not affect any rule of law as to whether a 
contract of employment is effectively varied.] 
(6)     Paragraph (2) shall not transfer or otherwise affect the liability of any person 
to be prosecuted for, convicted of and sentenced for any offence. 
(7)     Paragraphs (1) and (2) shall not operate to transfer the contract of 
employment and the rights, powers, duties and liabilities under or in connection 
with it of an employee who informs the transferor or the transferee that he 
objects to becoming employed by the transferee. 
(8)     Subject to paragraphs (9) and (11), where an employee so objects, the 
relevant transfer shall operate so as to terminate his contract of employment with 
the transferor, but he shall not be treated, for any purpose, as having been 
dismissed by the transferor. 
(9)     Subject to regulation 9, where a relevant transfer involves or would involve 
a substantial change in working conditions to the material detriment of a person 
whose contract of employment is or would be transferred under paragraph (1), 
such an employee may treat the contract of employment as having been 
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terminated, and the employee shall be treated for any purpose as having been 
dismissed by the employer. 
(10)     No damages shall be payable by an employer as a result of a dismissal 
falling within paragraph (9) in respect of any failure by the employer to pay wages 
to an employee in respect of a notice period which the employee has failed to 
work. 
(11)     Paragraphs (1), (7), (8) and (9) are without prejudice to any right of an 
employee arising apart from these Regulations to terminate his contract of 
employment without notice in acceptance of a repudiatory breach of contract by 
his employer.” 

 
58. Paragraphs (4) to (5C) were  substituted for original paras (4) and (5) by SI 2014/16, as 

from 31 January 2014, and apply to a TUPE transfer or purported variation of contract 

on or after that date. 

 

59. The provision of 4(4) that any purported variation of a contract of employment that is, 

or will be, transferred by paragraph (1), is void if the sole or principal reason for the 

variation is the transfer was considered in Tabberer & Ors v Mears Ltd & Ors 

UKEAT/0064/17, it was held by HHJ Eady QC that an employment tribunal had been 

entitled to find that the withdrawal of a travel allowance was because it was outdated 

and unjustified and that it was not related to an earlier transfer. The employer had 

found out about the allowance on the transfer but that was not the reason for it. The 

Claimants were electricians who had originally been employed by Birmingham City 

Council ("BCC"); their employment had been subject to a number of TUPE transfers, 

ultimately to the Respondent. Within BCC, electricians had enjoyed payments of 

Electricians Travel Time Allowance ("ETTA"), albeit that the reasons for this allowance 

had ceased to exist over the years. Although managers within the transferor company 

had questioned payment of ETTA, it was an allowance that had continued to be paid 

until the transfer to the Respondent in 2008. The Respondent first questioned whether 

there was any contractual entitlement to ETTA. After litigation before the ET and EAT, 

it was determined that there was (see Salt & Others v Mears Ltd). Faced with that 

determination, the Respondent gave notice that it was bringing this contractual 

entitlement to an end. The Claimants objected, arguing that the reason for this variation 

to their contractual terms was a relevant transfer for TUPE purposes and therefore void 

(see Regulation 4(4) TUPE). The ET disagreed, finding that the contractual variation was 

made because ETTA was an outdated and unjustified payment. It further found that, in 

any event, the Claimants had not met the conditions for payment of ETTA, having not 

submitted claims - a condition, the Claimants noted, that had not been raised by the 
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Respondent in the Salt litigation. The Claimants appealed against both these findings by 

the ET.  

 

60. The EAT held that the ET had found that the variation of the Claimants' terms of 

employment was due to the Respondent's conclusion that ETTA was an outdated and 

unjustified allowance; in the circumstances, it was entitled to find that this was a reason 

unrelated to the earlier transfer to the Respondent. The Salt litigation had not itself 

been linked to the transfer but, in any event, that was simply the context in which the 

Respondent made its decision, it was not the reason for it. As for the ET's finding that 

the Claimants had not, in any event, met the relevant conditions for claiming an 

entitlement to ETTA, there had been no finding on this issue in the Salt litigation and 

the Respondent had not been estopped from taking the point. This had, moreover, been 

expressly raised as an issue in the current proceedings and the Claimants had raised no 

objection; it was not open to them to take the point on appeal.  

 

61. HHJ Eady QC stated that: 

 

“The Respondent had learned of this apparently entirely unjustified 
payment at around the time of the transfer, but that would be no different 
to a new manager coming into the workplace and learning of such an 
entitlement (as the ET found had happened in 2006); as it happened, this 
was on the occasion of a relevant transfer, but that was not why the 
Respondent considered ETTA should cease to be paid.”  

 
INSOLVENCY 

62. Regulation 8 provides:  

8     Insolvency 
(1)     If at the time of a relevant transfer the transferor is subject to relevant 
insolvency proceedings paragraphs (2) to (6) apply. 
(2)     In this regulation 'relevant employee' means an employee of the 
transferor— 
   (a)     whose contract of employment transfers to the transferee by virtue 
of the operation of these Regulations; or 
   (b)     whose employment with the transferor is terminated before the 
time of the relevant transfer in the circumstances described in regulation 
7(1). 
(3)     The relevant statutory scheme specified in paragraph (4)(b) (including 
that sub-paragraph as applied by paragraph 5 of Schedule 1) shall apply in 
the case of a relevant employee irrespective of the fact that the qualifying 
requirement that the employee's employment has been terminated is not 
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met and for those purposes the date of the transfer shall be treated as the 
date of the termination and the transferor shall be treated as the employer. 
(4)     In this regulation the 'relevant statutory schemes' are— 
   (a)     Chapter VI of Part XI of the 1996 Act; 
   (b)     Part XII of the 1996 Act. 
(5)     Regulation 4 shall not operate to transfer liability for the sums payable 
to the relevant employee under the relevant statutory schemes. 
(6)     In this regulation 'relevant insolvency proceedings' means insolvency 
proceedings which have been opened in relation to the transferor not with 
a view to the liquidation of the assets of the transferor and which are under 
the supervision of an insolvency practitioner. 
(7)     Regulations 4 and 7 do not apply to any relevant transfer where the 
transferor is the subject of bankruptcy proceedings or any analogous 
insolvency proceedings which have been instituted with a view to the 
liquidation of the assets of the transferor and are under the supervision of 
an insolvency practitioner.” 

 

63. It should be noted that where a transferor company is placed into administration so 

that proceedings are stayed, this moratorium may not apply to all the Respondents, 

depending on the nature of the claims. In Ince Gordon Dadds LLP v Tunstall [2019] 6 

WLUK 323, EAT, HHJ Eady QC, the first and second Respondents went into 

administration so that proceedings were stayed under the Insolvency Act 1986 Sch.B1 

Pt 006 para.43(6). Claims of pregnancy related discrimination (dismissal) were brought 

against a number of partners and against the eighth Respondent which had acquired 

some of the business and staff on the same day. It was held that the moratorium did 

not have to apply to the third to eighth appellants and that the proceedings could be 

continued. The tribunal did not have to continue a stay. The claims were not contingent 

on the claims against the former employers but could be brought as stand-alone claims.  

Whilst the third to eighth Respondents would not have access to documentation held 

by the First and Second Respondents there was the possibility of an application for a 

third-party order under Rule 31 of the 2013 Regulations.  

 

64. In Graysons Restaurants Ltd v Jones [2018] I.C.R. 670; [2017] 11 WLUK 666 (EAT),  

[2019] EWCA Civ 725, [2019][ IRLR 649, it was held that equal pay claims were 

characterised as arrears of pay under the ERA 1996 so that, the Secretary of State’s 

statutory liability for a guarantee payment under section 182 ERA 1996, following the 

employer’s insolvency was triggered. This was so even though their equal pay claims 

had not yet been determined by an employment tribunal at the date of the insolvency.  

 

https://uk.practicallaw.thomsonreuters.com/Document/ID863E870E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.practicallaw.thomsonreuters.com/Document/ID863E870E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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The effect of 8(6) and 8(7) 

 

65. In OTG Ltd v Barke [2011] ICR 781. Underhill P held that an administration of this nature 

can never come within 8(7). He gave a number of reasons: 

(1) A distinction of the kind made in article 5 is more likely to be intended 
by the legislator to depend on the legal character of the relevant procedure, 
in other words on the object of the procedure rather than the object of the 
individuals operating it. That conduces to legal certainty: the object of a 
procedure should be apparent from its terms, whereas the intention of a 
person is inherently less easy to ascertain or define.  
(2) Article 5(1) of Directive 2001/23 is explicitly concerned with the object 
of the proceedings when instituted . As we understand paragraph 3 of 
Schedule B1 , it is the obligation of every administrator at the point that his 
appointment takes effect to consider first whether the primary objective of 
rescuing the company as a going concern is overridden by either of the 
considerations identified at sub-paragraph (3). The reality may be that it is 
immediately clear that it is so overridden, but the question must 
nevertheless be asked and answered. Formally, therefore, it cannot be said 
at the moment of the institution of any administration proceedings that 
their object is to liquidate the assets.  
(3) Quite apart from that formal point, there is no requirement for an 
administrator to state at the beginning of an administration which of the 
objectives under paragraph 3 he is pursuing. Neither the prescribed form of 
application to the court (see rule 2.2–4 of the Insolvency Rules 1986 (SI 
1986/1925)) nor any of the papers that have to be lodged when the 
appointment is made out of court (which we were taken through) raises this 
question. The first occasion when the administrator will have to declare 
which of the statutory objects he is pursuing is when he files his proposals: 
see para 16(4) above. That is of course consistent with the formal position 
as we understand it; but it also means that on the fact-based approach there 
is no authoritative way in which an employee or other person affected by a 
transfer by an administrator can establish whether regulation 8(7) applies, 
and thus in turn whether regulations 4 and 7 apply. It may be that in the 
great majority of cases the position will in practice be clear: certainly if an 
administrator has sold the entire business as a pre-pack he will evidently 
have decided to liquidate the company's assets in pursuit of the second or 
third objective. But it will not always be so (what, for example, if he has sold 
only part of the business?); and it is in principle important that persons 
affected are enabled to know where they stand in every case.  
(4) For those reasons, the fact-based approach inevitably increases the 
likelihood of disputes as to who is liable for the transferor's obligations. Such 
disputes generate cost, delay and uncertainty. The outcome in simple pre-
pack cases may be predictable, but even in a simple case evidence will be 
required about the administrator's intentions. And not all cases will be 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I167E4F2E89C5469DB62E18FF00B7B342
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I7A9BACAA50834F59BBB35472188D6FCA
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=ID83F7080E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=ID83F7080E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I7E3F5900E42311DAA7CF8F68F6EE57AB
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=ID4573D00E44E11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I32A12210E44811DA8D70A0E70A78ED65
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simple, as the facts of these individual appeals illustrate: in two- OTG and 
Coyne - regulation 4 was held to apply even though the transfer was 
pursuant to a pre-pack. A bright-line rule has clear advantages.  
(5) Finally, the avowed purpose of the Directive is to protect employees in 
the event of a transfer, and in particular to ensure that their rights are 
safeguarded: see para 8(1) above. The absolute approach is plainly the 
preferable construction from the point of view of achieving that purpose in 
any case where a transfer has actually occurred, since it results in 
regulations 4 and 7 taking effect, whereas the fact-based approach means 
that in many cases employees will be left only with the lesser protection 
afforded by the Secretary of State's guarantee. It is true that article 5(1) 
recognises that in some circumstances the safeguarding of the rights of 
individual employees must be subordinated to the greater interests of 
facilitating the survival of the undertaking; but that is a derogation from the 
primary purpose of the Directive, and it is the latter which in any doubtful 
case must prevail.  

66. One of the five cases that had been before Underhill P in the EAT was appealed and is 

reported as Key2Law (Surrey) LLP v De’Antiquis (Secretary of State for Business, 

Innovation and Skills intervening) [2012] IRLR 212. The Court of Appeal upheld the 

EAT’s view that 8(7) does not apply to administrations.  

67. The position was more recently considered by the European Court and the same 

approach taken to pre packs in Federatie Nederlanse Vakvereniging and ors v 

Smallsteps BV [2017] ICR 1316, ECJ.  

a. The  claimants were a trade union and four former employees of a company 

which ran 380 childcare centres in the Netherlands employing 3,600 workers.  

b. When the company encountered financial difficulties it planned a restructuring 

of a significant part of the undertaking pursuant to a “pre-pack”, based on 

relaunching 243 of the childcare centres and retaining almost 2,500 

employees.  

c. It obtained the appointment by the district court of a prospective insolvency 

administrator and ten days later created the respondent company (“the 

transferee”) as a relaunch undertaking to take over a large part of the business.  

d. It then applied for and was granted a declaration of insolvency, and the pre-

pack was signed the same day between the insolvency administrator and the 

transferee, by which the transferee purchased 250 of the childcare centres and 

undertook to employ 2,600 of the employees, resulting in the dismissal of the 

remaining 1,000.  

e. The claimants brought an action seeking a declaration  that the claimant 

employees, who had not been offered new contracts, should be regarded as 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I06D35570E45411DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I32A12210E44811DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=6&crumb-action=replace&docguid=I167E4F2E89C5469DB62E18FF00B7B342
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working for the transferee, as of right, retaining their conditions of 

employment.  

f. The court stayed the proceedings and referred to the Court of Justice of the 

European Union a question as to whether the pre-pack arrangement fell within 

the concept of “bankruptcy proceedings or any analogous insolvency 

proceedings” in article 5(1) of Council Directive 2001/23/EC1 , which provided 

an exception to the general rule under articles 3 and 4 protecting workers 

where there was a transfer of an undertaking.  

 

 

68. The European Court held that that the pre-pack procedure, although prepared before 

the declaration of insolvency, was put into effect after that declaration and, therefore, 

could be covered by the concept of “bankruptcy proceedings or any analogous 

insolvency proceedings”, within the meaning of article 5(1) of Directive 2001/23/EC. 

a. The Article required the bankruptcy proceedings or any analogous insolvency 

proceedings to be instituted with a view to liquidation of the assets of the 

transferor and, therefore, a procedure aimed at ensuring the continuation of 

the undertaking in question did not satisfy that requirement.  

b. The pre-pack procedure was aimed at enabling a swift relaunch of viable units 

once the insolvency of the company had been declared and at avoiding 

disruption from an abrupt cessation of the undertaking's activities, so as to 

safeguard the value of the undertaking and the employment posts. While such 

a procedure could also be aimed at maximising satisfaction of creditors' 

collective claims, it was not ultimately aimed at the liquidation of the assets of 

the transferor within the meaning of article 5(1).  

c. The procedure had not been carried out under the supervision of a public 

authority, as required by article 5(1) , since the stage of the procedure 

preceding the declaration of insolvency had no basis in the national legislation 

and was carried out by the undertaking's management, and the prospective 

supervisory administrator and the prospective supervisory judge, though 

appointed by the court, had no formal powers.  

d. The pre-pack procedure did not satisfy article 5(1) and there could be no 

derogation from the protection scheme laid down in articles 3 and 4 of the 

Directive. 

 

The effect of Regulation 8(7) 

https://login.westlaw.co.uk/maf/wluk/app/document?access-method=toc&src=toce&docguid=IA9757520C3DF11E7BB2AFEABF1F9AB4D&crumb-action=append&context=11#targetfn1
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=12&crumb-action=replace&docguid=I7A9BACAA50834F59BBB35472188D6FCA
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=12&crumb-action=replace&docguid=I7A9BACAA50834F59BBB35472188D6FCA
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=12&crumb-action=replace&docguid=I7A9BACAA50834F59BBB35472188D6FCA
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=12&crumb-action=replace&docguid=I7A9BACAA50834F59BBB35472188D6FCA
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69. If Regulation 8(7) applies then the whole of Regulations 4 and 7 will be disapplied for 

employees who were employed at the time of the transfer. This means that employees 

will not be entitled to automatic transfer to the new employer and the transferee will 

not acquire the rights, duties, powers and obligations under Regulation 4. If the 

employees are taken on by the new owners they will not be entitled to protection 

against variation of terms and conditions guaranteed by reg 4(4).  

70. The protections against dismissal in regulation 7 will also not apply. There is nothing to 

prevent a claim being brought against the transferor or IP or against the transferee if 

taken on, but this will be judged on ordinary unfair dismissal principles. It is also to be 

noted that the consultation provisions in regulations 13-16, the transfer of collective 

agreement provisions in reg 5 and the transfer of union recognition in reg 6 will continue 

to apply. If the employee is taken on then continuity may be retained under Section 

218(2) ERA 1996. 

The effect of Regulation 8(6) 

71. The effect of Regulation 8(6) is that the provisions set out in regulations 8(1) – (5) 

operate to prevent certain liabilities transferring to the transferee, whether or not the 

employment is terminated before or after the transfer. The SoS will pick up certain 

liabilities that have crystallised at the appropriate time. This is neatly illustrated by OTG. 

There were two Claimants, one who had been dismissed prior to the transfer and the 

second who had been dismissed the day after the transfer. The EAT ruled that the 

transferee was liable to the second Claimant. The termination payments had not yet 

accrued, and Reg 8(6) did not apply to  relieve the transferee of liability. So far as the 

first was concerned, she had been dismissed for redundancy prior to the date of the 

transfer/insolvency. She came within Regulation 8(2)(b)  and Regulation 81)-(5) applied 

 

Collective Redundancy Consultation 
 
72. By section 188 of TULCRA 1992: 
 

188     Duty of employer to consult … representatives 
[(1)     Where an employer is proposing to dismiss as redundant 20 or more 
employees at one establishment within a period of 90 days or less, the 
employer shall consult about the dismissals all the persons who are 
appropriate representatives of any of the employees who may be affected 
by the proposed dismissals or may be affected by measures taken in 
connection with those dismissals. 
(1A)     The consultation shall begin in good time and in any event— 
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(a)     where the employer is proposing to dismiss 100 or more employees 
as mentioned in subsection (1), at least [45] days, and 
 (b)     otherwise, at least 30 days, 
before the first of the dismissals takes effect. 
(1B)     For the purposes of this section the appropriate representatives of 
any affected employees are— 
(a)     if the employees are of a description in respect of which an 
independent trade union is recognised by their employer, representatives 
of the trade union, or 
(b)     in any other case, whichever of the following employee 
representatives the employer chooses— 
(i)     employee representatives appointed or elected by the affected 
employees otherwise than for the purposes of this section, who (having 
regard to the purposes for and the method by which they were appointed 
or elected) have authority from those employees to receive information 
and to be consulted about the proposed dismissals on their behalf; 
(ii)     employee representatives elected by the affected employees, for the 
purposes of this section, in an election satisfying the requirements of 
section 188A(1).] 
(2)     The consultation shall include consultation about ways of— 
(a)     avoiding the dismissals, 
(b)     reducing the numbers of employees to be dismissed, and 
(c)     mitigating the consequences of the dismissals, 
and shall be undertaken by the employer with a view to reaching 
agreement with the appropriate representatives.] 
(3)     In determining how many employees an employer is proposing to 
dismiss as redundant no account shall be taken of employees in respect of 
whose proposed dismissals consultation has already begun. 
(4)     For the purposes of the consultation the employer shall disclose in 
writing to the [[appropriate]] representatives— 
(a)     the reasons for his proposals, 
(b)     the numbers and descriptions of employees whom it is proposed to 
dismiss as redundant, 
(c)     the total number of employees of any such description employed by 
the employer at the establishment in question, 
(d)     the proposed method of selecting the employees who may be 
dismissed, 
(e)     the proposed method of carrying out the dismissals, with due regard 
to any agreed procedure, including the period over which the dismissals 
are to take effect, 
(f)     the proposed method of calculating the amount of any redundancy 
payments to be made (otherwise than in compliance with an obligation 
imposed by or by virtue of any enactment) to employees who may be 
dismissed,] 
(g)     the number of agency workers working temporarily for and under 
the supervision and direction of the employer, 
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(h)     the parts of the employer's undertaking in which those agency 
workers are working, and 
(i)     the type of work those agency workers are carrying out.] 
(5)     That information shall be [given to each of the appropriate 
representatives by being delivered to them], or sent by post to an address 
notified by them to the employer, or [(in the case of representatives of a 
trade union)] sent by post to the union at the address of its head or main 
office. 
(5A)     The employer shall allow the appropriate representatives access to 
[the affected employees] and shall afford to those representatives such 
accommodation and other facilities as may be appropriate. 
… 
(7)     If in any case there are special circumstances which render it not 
reasonably practicable for the employer to comply with a requirement of 
subsection [(1A), (2) or (4)], the employer shall take all such steps towards 
compliance with that requirement as are reasonably practicable in those 
circumstances. 
[Where the decision leading to the proposed dismissals is that of a person 
controlling the employer (directly or indirectly), a failure on the part of 
that person to provide information to the employer shall not constitute 
special circumstances rendering it not reasonably practicable for the 
employer to comply with such a requirement.] 
[(7A)     Where— 
[(a)     the employer has invited any of the affected employees to elect 
employee representatives; and] 
(b)     the invitation was issued long enough before the time when the 
consultation is required by subsection (1A)(a) or (b) to begin to allow them 
to elect representatives by that time, 
the employer shall be treated as complying with the requirements of this 
section in relation to those employees if he complies with those 
requirements as soon as is reasonably practicable after the election of the 
representatives.] 
[(7B)     If, after the employer has invited affected employees to elect 
representatives, the affected employees fail to do so within a reasonable 
time, he shall give to each affected employee the information set out in 
subsection (4).] 
(8)     This section does not confer any rights on a trade union[, a 
representative] or an employee except as provided by sections 189 to 192 
below. 

 
73. In Keeping Kids Co (In Compulsory Liquidation) v Smith [2018] IRLR 484 the question 

of whether the employer had consulted in good time was considered.  The duty to 

consult arises under s.188 when an employer is “proposing to dismiss” the requisite 

number of employees. The language used differs from that in Collective Redundancies 

Directive 98/59, which triggers the consultation obligation when the employer is 

“contemplating” collective redundancies. The case arose out of the collapse of the well-

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EU_DIR%23num%2531998L0059%25&A=0.6317380304879876&backKey=20_T28997382623&service=citation&ersKey=23_T28997382621&langcountry=GB
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known children's charity. HH Judge Eady QC noted that “inevitably the assessment 

required under s.188 will require the ET to form a view as to where the case falls on the 

spectrum between contemplation and proposal.”  

 

74. It was held that the employment tribunal was entitled to find that the consultation 

obligation was triggered when, following financial difficulties, the charity made an 

application for a government grant, which included a business plan involving more than 

half the staff being dismissed in the future. The application made clear that the only 

alternatives were those redundancies or complete insolvency. The EAT rejected the 

argument that meaningful consultation could only begin when the charity had received 

a response to its grant application. The tribunal did not err in concluding that 

consultation should have started “promptly” once the grant application was made, even 

though the charity did not know exactly who would be made redundant at that point. 

There was no obligation to provide the actual names of employees who would be 

dismissed. 

 

75. The Government’s subsequent withdrawal of funding after police began investigating 

safeguarding concerns at the charity did not constitute ‘special circumstances’ excusing 

the earlier failure to comply. It did, however, justify further non-compliance and 

therefore a reduction in the protective award. 

 

25th September 2019 
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