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BRIEFING  6: SUNRISE BROKERS LLP v MICHAEL WILLIAM RODGERS 
[2014] EWHC 2633 (QB)  

[2014] EWCA Civ 1373 Court of Appeal [2015] IRLR 57  

 
 

Michael Duggan QC  
 
This briefing note considers the case of Sunrise Brokers LLP v Rodgers [2015] IRLR 57 on the 
question of when an employee may be restrained during his notice period without being put 
on garden leave or the employer pay salary. It also contains a draft Precedent. 
 
 
1. The Court of Appeal decision, delivered on 23rd  October 2014, concerning important issues 

surrounding garden leave has received an enormous amount of coverage in the legal press, 

with an internet search throwing up several hundred ‘hits’. The case is of some significance 

in scotching a number of heresies but at the same time leaves a number of issues 

unresolved and throws up some further areas that may still  need resolution.  

 

The Facts 

 

2. Sunrise is an inter-dealer broker. Mr Rodgers was employed by Sunrise in 2009 and signed 

a new contract in 2011. The contract was for three years, terminable after the initial period 

which ended on  22nd September 2011 by Mr Rodgers then giving 12 months’ notice. 

There was a garden leave provision and post termination restraints that lasted 6 months. 

 

 

3. Mr Rodgers signed a contract with a competitor, EOX Holdings Limited, on 5th March 2014. 

He did not tell Sunrise, contrary to a provision of his contract, but walked out on 27th March 

2014. It only became apparent at trial that the EOX contract was to commence on 1st 

January 2015 and that Mr Rodgers was to be paid a starting bonus of US$50,000. Mr 
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Rodgers was asked to go back to work for Sunrise during his notice period. On 16th April 

he sent an email which stated that he was not going to be in a position to begin working 

in the near future and assured Sunrise that he would not start anywhere else before 

September 2014 and that he would “agree to remain on garden leave until then”. 

 

4. The garden leave provision would have reduced the length of the covenants by an 

equivalent period of leave and Sunrise would have had to pay Mr Rodgers.  By a letter 

dated 25th April 2014, Mr Rodgers was told that his resignation was not accepted and that 

he remained employed. He was required to work and it was expressly stated that he was 

not placed on garden leave. By letter dated 29th April, Mr Rodgers’ solicitors asserted that 

he had resigned on 27th March and that he had accepted an offer of employment with 

EOX. 

 

5. Sunrise stated that it would accept the email of 16th April as written notice and were 

prepared to treat the notice period as being 6 months, thus making a substantial 

concession given the dates in the contract. He was required to work during that period. 

When he refused he was not paid and he then resigned on 16th May 2014, asserting that 

the non-payment was a repudiatory breach. 

 

6. After a trial, before Mr Salter QC, sitting as a Deputy High Court Judge, the Court granted 

injunctive relief for 10 months in all. The Judge considered that the contract would be in 

place until 16th October 2014. He had considered a handover period of 4 months was 

needed then the covenants would apply. However, in making the Order it was apparent 

that the Judge was enforcing the full period of notice to 16th October 2014 and thereafter 

the covenants for the remaining period. Mr Rodgers was thus restrained until 26th January 

2015. It is important to note the scope of the restraint during the notice period which a 

limited to competitive activity. Sunrise did not have to pay Mr Rodgers during the notice 

period unless he presented himself for work. If he did, he was entitled to work and be paid.  
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The Grounds of Appeal 

 

7. There were four grounds of appeal, the first two of which directly impinged on “garden 

leave” principles: 

7.1. That the Judge erred in granting injunctive relief to restrain Mr Rodgers from 

working in competition until the expiry of the notice period in the absence of any 

undertaking to pay his salary and provide other contractual benefits. 

7.2. The Judge erred in restraining Mr Rodgers for a period of 10 months from the last 

day on which he attended work where the contract had only provided for 6 months’ 

restraint.  

 

The principles 

 

8. The case met head on a number of principles which did not sit easily together. On the one 

hand, the doctrine of ‘no work, no pay’ could be regarded as trite law. On the other, there 

was the principle that the Court would not make a negative Order which had the effect of 

indirect specific performance. Thus  where Mr Rodgers refused to present himself for work 

during his notice period, the issue was whether the price of restraint was  that Sunrise had 

to pay him during notice as he would otherwise remain ‘idle or starve’.  

 

9. A large feature of Mr Rodgers’ argument was that in all the previous case law an 

undertaking had been given as a pre-requisite to obtaining injunctive relief during a notice 

period and that the case would have “far reaching consequences”. But did the case law 

really say this? 

 

Indirect Specific Performance 

 

10. It is an important feature of the employment relationship that a Court will not grant an 

injunction which will force the employee to work for the employer. Where a negative 
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restraint will have such compulsive effect it will not be granted. In his judgment, Underhill 

LJ referred to the Victorian origins of this principle, as set out in Whitwood Chemical Co. v 

Hardman [1891] 2 Ch 416 and  Rely-a-Bell Burglar and Fire Alarm Co Ltd v Eisler [1926] 1 

Ch 609, the latter being  the first case in which the pressures potentially compelling the 

employee to return to work were characterised as “idleness and starvation” (see at p. 616).  

The modern approach was most authoritatively expounded by the Court of Appeal in 

Warren v Mendy [1989] 1 WLR 583.   

 

Payment 

 

11. Underhill LJ noted that it was  as a response to the potential obstacle of compulsion that 

employers seeking injunctive relief had “in recent years” been prepared to volunteer, and 

submit to undertakings, to pay the employee during the remainder of the term, whether 

the employee chose to  work or not. Mr Rodgers asserted that the well-known cases of 

Evening Standard Ltd. v Henderson [1987] ICR 5881 and Provident Financial Group plc v 

Hayward [1989] ICR 1602 established as a principle that payment must be made. This 

contention was rejected by Underhill LJ.  

 

12. At paragraph 30 of his Judgment, Underhill LJ stated that: 

 
“It follows that the only principle in play is that an injunction should not be granted 
where the effect will be to compel the employee to continue to work for the employer.  
If the employer does not undertake to pay the employee, whether he works or not, he 
may fall foul of that principle; but whether that is the consequence will depend on the 
facts of the particular case.”  
 

13. Underhill LJ referred to Standard Life Health Care Ltd. v Gorman [2010] IRLR 233 as a case 

which illustrated the above (albeit an agency case). He noted that the Court proceeded on 

the basis that, because of breaches which they had committed, there was no contractual 

obligation to pay the agents, and it rejected the argument that it should be a condition of 

                                                 
1 see per Lawton LJ at pp. 592-3 and 594D 
2 See Dillon LJ at pp. 165-6. 
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relief that they be paid nevertheless. The agents had chosen to register for a rival, AXA, 

which made the possibility of continuing to act for Standard Life impossible. That AXA had 

paid the agents was a factor to be taken into account.  Underhill LJ also noted SG&R 

Valuation Service Co LLC v Boudrais [2008] EWHC 1340 (QB), [2008] IRLR 770 in which it 

was held that there can be cases where the employer is entitled,  as a result of the 

employee’s breaches, to decline to give him work to do even without an express garden 

leave provision in the contract.   

 

14. Another recent first instance case, Elsevier Ltd v Munro [2014] EWHC (QB) 2648, [2014] 

IRLR 766, was said by Underhill LJ to have turned on the idleness issue as the employer 

had given an undertaking to pay but, in the case, “There was no discussion as to whether 

the employer’s undertaking to pay was necessary”.   

 

15. The Court of Appeal accepted the argument of Sunrise that there was no case which held 

that payment of salary must be made where the employee refused to work during the 

notice period if an injunction was to be granted. 

 

“Idleness or starvation” 

 

16. Whilst issues of ‘idleness’ may arise in some cases and be an important factor where the 

employee needs to work in order to maintain his/her skills, this did not arise in the present 

case. Underhill LJ stated that: 

“The essential question which we have to decide is thus whether the Judge was 
obliged to find that restraining the Appellant from working for EOX, without 
any undertaking from the Respondents to pay him, was liable to compel him to 
return to work for them.”  

 

Underhill LJ considered that the phrase “idleness and starvation” was more colourful 

than helpful and that “a degree of financial hardship short of actual destitution may 

suffice to engage the principle.  What is required is a realistic evaluation of whether 
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the pressures operating on the employee in the particular case are in truth liable to 

compel him to return to work for the employer”.  He referred to Nourse LJ in Warren 

v Mendy3 in a passage expressly cited by the Judge: 

“… The Court ought not to enforce the performance of the negative 
obligations if their enforcement will effectively compel the servant to 
perform his positive obligations under the contract.  Compulsion is a 
question to be decided on the facts of each case, with a realistic regard 
for the probable reaction of an injunction on the psychological and 
material, and sometimes the physical, need of the servant to maintain 
the skill or talent. The longer the term for which an injunction is sought 
the more readily will compulsion be inferred.  …” 

 
17. The test remains whether the pressures on the employee will be such as to compel him to 

return to work. Underhill LJ commented that “It is important not to lose sight of the fact 

that the situation with which we are concerned is one where the employee’s contract of 

employment subsists, and it is only because of his unwillingness to perform his 

obligations under it that he is not being paid.” 

 

18. On the facts of the case the Court of Appeal held that the Judge was entitled to hold that 

the relevant compulsive effect was not made out. Underhill LJ noted that Mr Rodgers had 

advanced almost no evidence directed at establishing that preventing him from going to 

work for EOX and not paying him during his notice period would cause him serious financial 

hardship. The topics were not addressed in his witness statement. It was also noted that 

the case was not put on the basis that the Appellant’s skills might “atrophy” through 

idleness.  

 

The notice period and the covenant 

 

19. It was argued by the Appellant that the period of restraint for 10 months was too long. The 

covenants had provided for 6 months restraint so that the Judge should not have added 

                                                 
3 (at p. 867 D-F), 
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on a period of 4 months for the notice period as the parties had only contemplated that a 

six month period for non-compete was required. The was rejected for the following 

reasons: 

19.1. The notice period had been 12 months and Mr Rodgers would not have been put on 

garden leave straightaway so that the period for which he was restrained would 

have started and ended later. 

19.2. The Judge was entitled to have regard to what would have happened if Mr Rodgers 

had complied with his contract. The failure to assist in a handover (which the Judge 

considered would have taken four months) was a factor that the judge was entitled 

to take into account. 

 

20 Underhill LJ also noted the point flowing from Credit Suisse Asset Management Ltd. v 

Armstrong [1996] ICR 8824 that whereas the Court has a discretion whether to enforce 

the negative covenants which operate during the currency of the contract there is no such 

discretion as regards the post-termination restraints: if they are valid they must be 

enforced in full. Underhill LJ, however, stated: 

 

It is accepted that even when a Court has held that a restrictive 
covenant is valid, on the basis that it was reasonable when 
entered into, it is entitled to refuse relief on the basis that 
subsequent events have made it unreasonable to enforce it – 
see Goulding on Employee Competition, 2nd ed., at paras. 
5.311-2 (citing TFS Derivatives Ltd v Morgan [2004] EWHC (QB) 
3181, [2005] IRLR 246, per Cox J at para. 39 (p. 252)).  It is 
extremely unlikely that in the Credit Suisse case Neill LJ 
intended to impose any limit on that well-recognised 
discretion, and in fact he followed the passage referred to by 
Mr Duggan by recording a caveat that, exceptionally, the court 
might decline to enforce a restrictive covenant where a long 
period of garden leave had already elapsed, which appears to 
accept the existence of the very discretion with which we are 
concerned.  I can see no reason in principle why the exercise 
of that discretion must be all-or-nothing: the changed 

                                                 
4 At pp. 893-4. 
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circumstances in question might render it unreasonable to 
enforce the term for its full term but not for part.   

The passage confirms that a period of restraint may be reduced in relation to post termination 

injunctive relief where there are reasons why the covenants, though enforceable at the time 

that they were entered into would be too long at the time that an application is made. Indeed, 

in Tullett Prebon Plc & Ors v BGC Brokers LP & Ors  [2010] EWHC 484 (QB), [2010] IRLR 648 

at paragraphs 224-224, Jack J had stated that: 

“Where the court considers that the period for which the employer is 
entitled to protection ends during the time for which the employee 
may be on garden leave, it will enforce the garden leave provision for 
that period, and will decline to enforce any enforceable post 
termination restriction. It will decline the latter because the employer 
will have already got all the protection he is entitled to, and the court 
has a discretion not to enforce an enforceable post termination 
restriction or covenant where the circumstances are such that it should 
not. 
The court may consider that the period for which the employer is 
entitled to protection extends beyond the period which is available for 
garden leave and into the period covered by an enforceable post 
termination restriction or covenant. The court will then exercise its 
discretion as to the enforcement of the restriction and will enforce the 
restriction for the whole or such part of the period provided by the 
terms of the restriction as is appropriate. This seems to me to be the 
correct approach, but it is not that agreed between the parties in a note 
dated 12 February 2010. That suggested that the covenant should be 
enforced for the whole of its period with the balance being made up by 
garden leave. This approach terminates the contract and starts the 
covenant running before the contractual termination date, and there is 
no justification for that.” 

 

Lessons from Sunrise- Employers 

20. The following may be taken from Sunrise: 

(1) The employee may seek to walk out and refuse to comply with his notice period. 
This breach does not have to be accepted.5 

                                                 
5 Geys v Société Generale [2013] 1 AC 523 
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(2) Where the employee refused to come to work then the principle ‘no work, no pay’ 
is applicable at the employer’s option. 

(3) The employer may need to think carefully whether it wishes the employee to 
continue to work during the notice period, especially where there is access to 
confidential information or clients.  

(4) Where the employer does not want the employee at work then the orthodox garden 
leave approach may be taken. 

(5) Where the employer wants the employer to work during notice and he refuses then 
pay may be withhold. In these circumstances injunctive relief may be obtained. But 
note: 

a. If the employee is not going to receive salary during the notice period then 
the employer must be careful to ensure that the compulsion principle is not 
breached. 

b. In argument, Underhill LJ noted the ‘ritual dance’ of requiring the employee 
to work and the employee calling the employer’s bluff. The employer needs 
to be sure that it wants the employee to be at work. 

c. The finances of the employee are likely to be highly relevant to the 
compulsion issue. In argument Longmore LJ noted that this may entail some 
limited disclosure (i.e. what is the financial position of the employee, has he 
received an advance from the competitor, is there likely to be signing on 
bonus etc).  

d. Another important point to note is that the restraint during the notice period 
must not be too wide. Competitive activity may be restrained but not the 
ability to work in other activities or employment. 

The Employee  

21. The employee who wishes to leave to work for a competitor needs to have in mind that: 

1. The notice period is there to be enforced and may be added to the restrictive 
covenants. It all depends on duration.  

2. If the employee refuses to work he cannot wrong foot the employer into breaching 
the contract, by not paying, as there is no entitlement to be paid. The employee is 
in breach in not working, the employer does not have to accept that breach and 
need not pay. That is the substantive position. 

3. When it comes to remedy, the position may be different; 
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3.1. There will have to be an element of compulsion before the Court is prepared 
to say that it will enforce the notice period restraint only if the employee is 
paid. 

3.2. The employee will need to lead evidence about his means to demonstrate the 
‘starvation’ point. This was one of the areas where Mr Rodgers fell down. If 
there is any advance payment from the new employer then this will have to 
be disclosed.  

3.3. There is still the ‘idleness issue’: does the employee need to work to maintain 
his skills. However, this is normally only relevant where the employer is trying 
to put the employee on lengthy garden leave; it falls away where the 
employer wants the person to work. Adopting a comment, made in Prophet,6 
the where the employer wants the person to work then the case “is devoid of 
horticultural overtones”! 

LORD JUSTICE LONGMORE’S JUDGMENT  

22. Whilst the main judgment in the Court of Appeal was given by Underhill LJ, who 

considered the relevant principles appertaining to garden leave, it must not be forgotten 

that Longmore LJ gave a short but thought provoking judgment.  

 

23. He stated that: 

 
“Now that the Supreme Court in Geys v Société Generale [2013] 1 A.C. 
523 has, by a majority, decided that the elective theory, rather than the 
automatic theory, of termination of contracts of employment is the 
correct theory, consequential conundrums (as predicted by Sir Robert 
Megarry V-C in Thomas Marshall Ltd v Guinle [1979] Ch. 227, 243 D) may 
begin to raise their heads.” 

 
24. It will be remembered that Thomas Marshall Ltd v Guinle was a case in which the 

elective theory was adopted and a director’s breaches were held not to automatically 

terminate the contract of employment so that he could be restrained from (a) soliciting 

orders from or otherwise dealing with any customer of the company for goods of the 

nature sold by the company and from soliciting orders for the supply of goods of such 

nature from or otherwise dealing with any supplier of such goods to the company and 

                                                 
6 Prophet plc v  Huggett (appellant) - [2014] IRLR 797 
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(b) from disclosing or using any confidential information or trade secret of the company 

during or after his employment as managing director – though he could not be made to 

work for the employer during the contractual period.  

 
25. At page 243D, Megarry V-C stated: 

 
“I accept, of course, that there are difficulties in almost any view that 
one takes. To say that a contract of service remains in existence despite 
the servant's resolute refusal to do any work under it produces odd 
results. Here, however, I am concerned only with the issue whether the 
servant's wrongful refusal to serve has set him free of the obligations 
which bound him while his contract of service continued. Furthermore, 
since what is before me is a mere motion for an interlocutory 
injunction, strictly speaking all that I have to do before I turn to consider 
the balance of convenience is to see whether there is a serious question 
to be tried, and whether the company has any real prospect of 
succeeding at the trial: see In Re Lord Cable, Decd. [1977] 1 W.L.R. 7 , 
19. To these questions I would answer with an unhesitating Yes. But, as 
I have mentioned, the interlocutory stage is so important to both 
parties that I have examined the authorities in some detail, and I think 
it right, for their assistance, to express my views more fully. I may 
summarise them as follows. First, in my judgment the service 
agreement between the parties has not been determined but remains 
still in force. Second, the defendant is subject to all the obligations that 
flow from his being bound by the service agreement. Third, as the 
service agreement is still in force, clause J.2, which provides for the 
defendant to be free from restrictions when he ceases to be managing 
director, has not come into operation, and that is so whether or not the 
two provisos are satisfied. Fourth, there is ample jurisdiction in the 
court to grant an injunction to restrain the defendant from doing acts 
contrary to his obligations under the service agreement, subject always 
to the exercise of the court's discretion whether to grant an injunction 
at all, and, if so, in what width.” 

 
26. Longmore LJ posited three conundrums: 

 

i) if the employee decides to keep the contract alive, why should he not be 
allowed to sue for his salary or wages, a prospect which para 79 of Lord 
Wilson’s judgment appears to leave open for further resolution; 

ii) if the employer decides to keep the contract alive and seeks an injunction to 
restrain the employee from working for a rival during the fixed period of the 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IE38BD321E42711DA8FC2A0F0355337E9
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contract or the notice period which the employee is bound to give, should the 
employer not be bound to continue to pay the employee, the problem which 
arises in this case; and 

iii) if the employer decides to keep the contract alive, should he not be entitled to 
restrain his employer from working for a rival rather than be met by the mantra 
that the court will not specifically enforce a contract of employment?  Both 
Lord Wilson at para 77 and Lord Sumption at para 119 refer to the more 
impersonal relationship that many employees now have with their employers.  
The line of cases in which restraints were imposed, beginning with Lumley v 
Wagner (1852) and continuing through Warner Bros. v Nelson (1937), received 
particular prominence in paras 72-74 of Lord Wilson’s speech.  This is a 
problem which also arises in this case. 

 
27. As to i), in Geys Lord Wilson had said at paragraph 79: 

 
“Ever since then the law has been clear that, save when, unusually, a 
contract of employment specifies otherwise, the mere readiness of an 
employee to resume work, following a wrongful dismissal which he has 
declined to accept, does not entitle him to sue for his salary or wages. 
“He cannot”, as Salmon LJ said in Denmark Productions Ltd v Boscobel 
Productions Ltd [1969] 1 QB 699 , 726, “sit in the sun …” The law takes 
the view that it is better for the employee (as well, of course, as for the 
employer) that his claim for loss of wages or salary should be confined 
to a claim for damages and therefore be subject to his duty to mitigate 
them by taking all reasonable steps to find other work. This principle is 
not without its critics. In Boyo v Lambeth London Borough Council 
[1994] ICR 727 , 747 Staughton LJ observed that, unconstrained by 
authority, he would not have accepted it; and, in his dissenting 
judgment in Cerberus Software Ltd v Rowley [2001] ICR 376 , 386, 
Sedley LJ suggested that it was “one of the great unresolved questions 
of employment law”. But, even if the question can be said to be 
unresolved, this court is not invited to resolve it. The facts of this appeal 
leave no room for an attack on the principle. It has added to the making 
of a contract of employment into a special case—but, again, only in 
terms of remedies.” 

 
28. It does seem that taking it logically the employee can refuse to accept a repudiation and 

offer himself for work.   Where the employer refuses to allow him to work during the 

notice period why should be not be paid? The question is whether an employee will 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I9679E7C0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I9679E7C0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I796F3681E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I796F3681E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I83C11EA0E42711DA8FC2A0F0355337E9
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have the courage (and resources) to take the case to the Appellate level required to set 

aside apparently established doctrine. 

 

29. The tantalising comment at the end of Longmore LJ’s speech that: 

 

I agree with the judgment of Underhill LJ that the appeal should be 
dismissed for the reasons he gives and would only add in relation to 
point (3) above that, in the light of my Lord’s judgment, the observation 
of Cheshire, Fifoot and Furmston’s Law of Contract (16th ed.) 2012 page 
802, in their discussion of the lack of readiness of the court to grant 
injunctions in employment cases, 

“The distinction which the judges have drawn in 
these cases borders upon sophistry and suggests 
that, while bound to follow Lumley v Wagner 
when it forms a precise precedent, they are 
ready to adopt any possible argument to avoid 
it.” 

may need some revision. 

 
may presage a new era in which the Courts will be more prepared to restrain 
employees. But, as point i) shows – it may cut both ways… 
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A PRECEDENT – SOME THOUGHTS  
 

Some thoughts on a model garden leave/ work clause after Sunrise. Taking the provision 
that existed in that case it is suggested that the following more comprehensive provisions 
would work (though used entirely at the Users’ own risk!). 
 
1. Following service of notice to terminate the Appointment by either party, or if the 

Employee purports to terminate the Appointment in breach of contract, and, if the 
Employer so decides: 

1.2. at any time during the Appointment the Employer may by written notice 
require the Employee not to perform any services for the Employer until a 
specified date or the termination of the Appointment.   

1.3. Any period of Garden Leave shall not normally exceed 6 months [12 months]. 
[This of course may depend on the length of the notice period] 

1.4. During any period of Garden Leave the Employer shall be under no obligation 
to provide any work to, or vest any powers in, the Employee who shall have no 
right to perform any services for the Employer. 

1.5. During any such  period of Garden Leave the Employee shall: 

(a) continue to receive his salary and all contractual benefits in the usual 
way and subject to the terms of any benefit arrangement; 

(b) remain an employee of the Employer and be bound by the terms of 
this agreement; 

(c) not, without the prior written consent of the Board, attend his place 
of work or any other premises of the Employer; 

(d) not, without prior written consent of the Board, contact or deal with 
(or attempt to contact or deal with) any member, officer, employee, 
consultant, client, customer, supplier, agent, distributor, shareholder, 
adviser or other business contact of the Employer; and 

(e) (except during any periods taken as holiday in the usual way) ensure 
that the Board knows where he will be and how he can be contacted 
during each working day and shall comply with any written requests 
to contact a specified employee of the Employer at specified 
intervals.” 
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1.5. The periods for which the restrictions in clause [     ] apply shall be reduced 
by any period that the Employee spends on Garden Leave immediately prior 
to Termination. 

2. Alternatively to clause 1 above, following service of notice to terminate the 
Appointment by either party, or if the Employee purports to terminate the 
Appointment in breach of contract, and, if the Employer so decides: 

2.1. The Employer may require the Employee to attend work and to carry out such 
specified duties as are considered appropriate during the notice period, 
including an orderly and proper handover of clients and work. To that end: 

2.1.1. The Employer shall be entitled to restrict the Employee’s access to 
Confidential Information, work or clients without it being regarded as in 
any way a breach of contract. Work out how payment will be made if it 
is dependant on commission. 

2.1.2. The Employee shall co-operate fully in relation to all such instructions.  

2.1.3. The Employer may designate a period during which it requires the 
Employee to work under this clause 2 and a period during which he will 
be placed on garden leave under clause1.  

2.2. The Employee recognises and acknowledges that he shall not be entitled to 
payment during any period that he is not ready willing and able to work in 
accordance with this clause 2 and that the contract of employment shall 
continue (save that the Employee may be paid when he is absent due to illness 
or holiday if the contract makes provision for payment).  

2.3. The covenants at [    ] shall apply during the notice period.  

2.4. The covenant at [    ] which provide for exclusive service during the existence of 
the contract shall apply during the notice period. In addition, where the 
Employee is not ready, willing and able to word during his notice period the non-
compete, non-deal and non-solicitation provisions shall apply during the notice 
period separately and in addition to any post termination restraints. The 
Employee may, on seeking permission in writing from the Employer and if the 
Employer so consents, work during the notice period in areas which are not 
competitive to the Employer. 

 

3. The parties expressly accept that notice period is necessary and separate from any 
period of post termination  restraint and is designed to allow sufficient time for: 

3.1. an orderly handover and 
3.2. to allow for the employer to find a replacement and  



  www.DugganPress.com 

16 

 

3.3. that during that time is so requested the employee is required to work with 
the employer to facilitate introductions and handovers.  

 
4. Any post termination restraints shall not be reduced where the employee is working 

during the notice period or where the employee has been requested to work and has 
refused to do so  but may be reduced where clause 1.5. above applies.  

 
 

 

Michael Duggan QC practices from Littleton Chambers.  
md@littletonchambers.co.uk 

mdugg@aol.com 
dugganpress@aol.com 

https://uk.linkedin.com/in/michaelduggan1 
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