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BRIEFING  5:  EXPRESS RESTRICTIVE COVENANTS: SOME PROPOSITIONS 

24th  July 2015 

Michael Duggan QC 

 

This Briefing sets out the propositions to be drawn from the case law over recent years which 

consider the enforceability of restrictive covenants relating to non-competition, non-dealing, non-

solicitation, non-enticement, area covenants and confidential information.  

Later Briefings will consider garden leave, implied terms, fiduciary duties and bringing proceedings.  

DRAFTING  
 
The drafting  issues can be presented in tabular form as follows: 
 
 

BACKWARD LOOKING TO: THE SUBSTANTIVE PROTECTION  FORWARD RESTRAINT 

 Preambles  
 Protection of information. 
 Protection of clients. 
 Protection of employees 
 Statements of seniority 
 Access to what? 
 

 

 Access to the information? 
 Supervisory capacity? 
 

Confidential Information  
 Definition of confidential 

information? 
  Employer or Group? 

 Whilst information 
remains confidential? 

 Public domain  

 How far back? 
 Contact with clients? 
 Prospective clients? 

 Non-Solicitation 
 Definition 

 

 How far forward? 
 Rationale? 
 3, 6, 12 months or 

more? 

 How far back? 
 Contact with clients? 
 Prospective clients? 

Non-Dealing  
 Definition 

 
 

 How far forward? 
 Rationale? 
 3, 6, 12 months or 

more? 

 Area in which employee 
worked. 

 Area in which business is 
engaged. 

Area Covenant  
 Is an area covenant 

necessary? 

 The area 
 3, 6, 12 months or 

more? 

 Access to confidential 
information?  

 Client contact? 
 Goodwill. 

Non Competition Covenant 
 Is a non competition 

covenant necessary? 

 Prohibition from 
working in same field? 

 Related field? 
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 Contact with other employees 
 Line manager? 
 Influence? 

Poaching Covenants 
 Stability 
 Level of employee  

covered  

 How far forward  
 Solicitation? 
 Dealing? 
 Engagement? 

 Further protection 
 Telling employer about 

approaches 
 Advising potential 

employers of covenants 
 Handing over 

documents/Confidential 
information 

  Conduct of co-
employees etc 

 Access to computers etc  

 

 

 
THE PROPOSITIONS 

1. In order to draft an effective covenant the touchstone is “functional correspondence”: scope 

and trim the PTR to correspond to the function of providing the really necessary protection (and 

no more).  

1.1. Identify precisely what the protectable interest/interests is/are that you are seeking to 

defend 

1.2. Decide which form or forms  of PTR will be necessary and appropriate to protect that 

interest- (eg non solicit non-compete or non-use) 

1.3. Decide what the period of that protection reasonably needs to be  

1.4. Identify and define precisely what it is that the employee must not do and for whom 

he/she must not do it. 

Then: 

1.5. Make sure the PTR is effectively introduced into the employee’s contract. 

1.6. Make sure the PTR is kept up to date and reflective of any changes in the employee’s 

status or functions. 

 

Bad drafting, nonsense and strict interpretation 

2. It is not the function of the Court to rewrite the covenant for the parties: J A Mont (UK) Ltd v 

Mills [1993] IRLR 172. 

3. It is not the function of the court to strive to give to the clause a meaning which enables it to 

have effect within the constraints of public policy if that is not the meaning which, as a matter 
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of construction, the parties are to be taken to have intended that it should have: Arbuthnot 

Fund Managers Ltd. V Rawlings [2003] EWCA Civ 518.  

4. The approach to adopt is to consider the language used and ascertain what a reasonable person, 

that is a person who has all the background knowledge which would reasonably have been 

available to the parties in the situation in which they were at the time of the contract, would 

have understood the parties to have meant: Rainy Sky SA v Kookmin Bank [2011] UKSC 50, 

[2011] 1 WLR 2900.  

5. However, where  the covenant has two possible meanings, one of which will mean that the 

covenant is not enforceable, the Court will seek to adopt the interpretation which will give 

effect to the covenant: TFS Derivatives v Morgan Turner v Commonwealth & British Minerals Limited 

[2000] IRLR 114 

6. Nevertheless, the Court will not rewrite an unambiguously clear covenant where there is  only 

one interpretation even if it does not achieve its purpose because of defective drafting – words 

will not normally be written in: Prophet plc v Huggett [2014] EWCA Civ 1013;  

7. An unambiguous covenant must be given its plain meaning: The Underwriting Exchange 

Limited v Newall [3/2/2015 HHJ Seymour QC] 

Sale agreements, share agreements and contracts of employment 

8. The Courts will adopt a more liberal approach to covenants contained in sale agreements as the 

purchaser of the business is entitled to protect against competition: 

9. Where the same covenant appears in sale agreement and a contract of employment, in the 

absence of some form of cross referencing, the contract of employment will be considered 

separately: Ashcourt Rowan Financial Planning Ltd v Hall  [2013] EWHC 1185 (QB), [2013] IRLR 

637. 

10. The fact that the shareholding is small may not make any difference: Kynixa Ltd v Hynes and 

others [2008] EWHC 1495 (QB), Systems Reliability Holdings Plc v Smith [1990] IRLR 377. 

11. An agreement may stipulate for a reduced price in the event of a breach of covenant without 

the clause being a penalty: Cavendish Square Holdings BV v Makdessi 14/12/2012 [2013] 1 All 

ER 787. 

Clients brought by the employee to the new employer 

12. In the absence of express agreement and employee who brings clients to the new employer 

may find that they become part of the employer’s protectable interest: Hanover Insurance 

Brokers v Schapiro [1994] IRLR 82 

13. Where the employee is paid a capital sum for the goodwill of clients at the commencement of 

employment, the Court is more  likely to take the view that a restriction is reasonable: Merlin 

Financial Consultants Ltd v Cooper [2014] IRLR 610 
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14. There may be an oral agreement that certain clients are ‘ring-fenced’ and remain those of the 

employee that he can take when he leaves: Cartlidge Morland v Thomas [2011] EWHC 2086 

15. The prudent employee will make sure that there is an exception for such clients which is written 

into the contract of employment. 

16. It does not matter that the client wants to move with the employee as that is the very reason 

that protection is often necessary: John Michael Design PLC v Cooke [1987] ICR 445 

Reasonable at the time the covenant is entered into and promotions etc 

17. The Court will consider whether the covenant was reasonable at the time it was entered into 

and not at the time when it comes to be enforced: Pat Systems v Neilly [2012] EWHC 2609 (QB); 

[2012] IRLR 979 

18. The means that a covenant that was unenforceable at the time the contract was entered into 

will remain so unless a new contract or a renewal of contract occurs so that a mere 

acknowledgement is not likely to be enough: Pat Systems v Neilly [2012] EWHC 2609 (QB); 

[2012] IRLR 979 

19. The Court will consider what the parties contemplated at the time the contract was entered 

into, so for example where it was contemplated that an employee would have access to all 

clients, the fact that did not happen should not necessarily make the covenant unenforceable: 

Allan Jones LLP v Johal [2006] IRLR 599, [2006] EWHC Ch, Bernard Livesey QC  

20. If there is a fresh agreement, which may be evidenced by the employee taking up benefits under 

such agreement, the fact it is not signed may not matter: FW Farnsworth Ltd v Lacy [2012] 

EWHC 2830 (Ch); [2013] IRLR 198 

21. The question is whether the employee took up benefits under the ‘fresh agreement’ so that the 

employee's conduct, by continuing to work, only referable to his having accepted the new terms 

imposed by the employer: FW Farnsworth Ltd v Lacy [2012] EWHC 2830 (Ch); [2013] IRLR. 198 

22. Where covenants are introduced after the inception of the contract there will need to be 

consideration: Re-Use Collections Limited v Sendall and May Glass Recycling

3852 

The covenant must be no more than is reasonably necessary to protect the employer’s legitimate 

interests 

23. The classic statement of this proposition is contained in Office Angels v Rainer-Thomas [1991] 

IRLR 215   in which Sir Christopher Slade said  that the Court cannot say that a covenant in one 

form affords no more than adequate protection to a covenanter’s relevant legitimate interests 

if the evidence shows that a covenant in another form, much less far reaching and less 

potentially prejudicial to the covenantor, would have afforded adequate protection. 

24. The touchstone is functional correspondence: Office Angels v Rainer-Thomas  [1991] IRLR 215 
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25. However, the Court will not enter into a paralyzing debate about whether a few days less would 

be sufficient etc: QBE Management Services (UK) Ltd v Dymoke & Ors [2012] EWHC 80 

The employee’s skill and knowledge  

26. The employee is entitled to take his own experience, skill and knowledge with him: : Lancashire 

Fires Ltd. v. S. A. Lyons & Co. Ltd. [1996] F.S.R. 629, Carnwath J. and C.A FSS Travel and Leisure 

Systems Limited v Johnson [1998] IRLR 382   and  A T Poeton (Gloucester Plating) Ltd v Horton 

[2000] ICR 1208.  

27. A clause which provided that “the agent agrees not to make contact in any way with the 

principal's suppliers and/or customers for a period of 12 months from the date of termination 

and will not use any data, information or knowledge gained directly through or from the 

principal during the lifetime of this agreement, to continue trading in a similar way or within the 

same market sector with which trading took place between the agent and the principal” went 

beyond confidential information and was effectively a restraint on competition: Energy 

Renewals Ltd v Borg [2014] IRLR 713 

28. Where the information is not confidential so that an employee was in reality using his general 

knowledge of the  business, including his knowledge of suppliers and customers with whom he 

dealt, gained over many years both before and after he entered the claimant’s  employment, a 

restraint may be too wide:  Reuse Collections Ltd v Sendall and another company [2014] EWHC 

3852 (QB), [2015] IRLR 226 

Agreement that the clause is reasonable and the impact of the Pre-amble 

29. The fact that the contract contains a statement which asserts that both parties consider the 

covenant to be reasonable is of little weight since as a matter of public policy that covenants in 

restraint of trade are not enforced if they go beyond what is reasonable between the parties 

and are injurious to the public interest: Ashcourt Rowan Financial Planning Ltd v Hall  [2013] 

EWHC 1185 (QB), [2013] IRLR 637. 

30. The Pre-amble will be taking into account when considering what is intended to be protected. 

31. A statement that the  clause was needed  to protect sensitive information and clients  was taken 

into account in TFS Derivatives v Morgan [2005] IRLR 246. 

32. The preamble identified the protection of confidential information as its purpose but the 

employer sought to justify it on the application by reference to client connection; Countrywide 

Assured Financial Services Limited v Pollard [2004] EWHC 1214. 

33. Where it is envisaged that the employee is likely to have access to clients of the whole 

business it is sensible to state this even if it does not happen: Allan Jones LLP v Johal [2006] 

EWHC Ch [2006] IRLR 599. 

Non-competition covenants  
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34. There are several circumstances in which non-competition covenants may be enforced:  

34.1. The employee was senior and had access to all the confidential Information   of  the 

employer and/or 

34.2. The employee was “the face” of the employer and has built up considerable goodwill 

and/or 

34.3. there is an issue about the scope of confidential Information so that a confidentiality 

clause may not work  and/or 

34.4. A less draconian form of protection cannot be policed.  

35. The fact that it may be difficult to know where to draw the line as to what was confidential 

information and that a lesser covenant cannot be policed may be reasons why a non-

competition covenant be upheld: Thomas v Farr Plc [2007] EWCA Civ 118 [2007] IRLR 419; TFS 

v Morgan [2005] IRLR 246..    

36. Where the employee has the responsibility for nurturing clients and matters are done by word 

of mouth a covenant may be appropriate: ASE plc v Kendrick [2014] EWHC 2171. 

37. The covenant must relate to the work, area or confidential information with which the 

employee was concerned or to which he had access: Wincanton Ltd v Cranny [2000] IRLR 276;  

Axiom Business Computers Ltd v Frederic, Court of Session, 20 Nov 03; Ashcourt Rowan 

Financial Planning Ltd v Carlton John Hall [2013] IRLR.  

38. A 12 month non-competition covenant was held to be too long in Pat Systems v Neilly [2012] 

EWHC 2609 (QB); [2012] IRLR. 97.  

39. Cases where non competition covenants have been upheld include: Kynixa v Hynes & Ors 

[2008] EWHC 1495 (QB) at paragraph 130; Mantis Surgical Limited v Tregenza 2007 EWCA 1545  

(29th June 2007);  Intercall Conferencing Limited v Steer [2007] EWHC 519; TFS Derivatives v 

Morgan [2005] IRLR 246 paragraph 38   Brake Brothers Limited v Ungless [2004] EWHC  2799; 

Dyson Technology Limited v Ben Strutt, Claim No: HC05C01533;  

40. Cases where they have been refused include: Scott v Scott [2012] EWHC 4186 (Ch); BFCA Ltd v 

Butt [2013] EWHC 326 (QB) and Hoad & Taylor v Delves [2012] EWHC 1426 (HC).  

41. A 12 month period was too long in Pat Systems v Neilly [2012] EWHC 2609 (QB); [2012] I.R.L.R. 

97.  

42. A  12 months nationwide non-compete was probably unenforceable was it  was plainly  too 

wide: Forshaw v Archcraft Ltd [2005] IRLR 600. 

43. Where there was no territorial limit and not attempt to define the market so that the covenant 

went beyond what was needed it was not enforceable: Axiom Business Computers Ltd v 

Frederic, Court of Session, 20 Nov 03.  

44. Where the employee did not have contact with clients and the covenant restrained him from 

engaging in any business or activity carried on by the company for twelve months, and there 
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was a covenant relating to confidential information which was sufficient, an injunction was 

refused:  Wiggle Limited v Daniel Burke & Bike Kit Limited 9th May 2012. 

45. A non-competition covenant was where the employee was not senior and the covenant was for 

six months though the  confidential information  had a very short shelf life: Associated Foreign 

Exchange Ltd v International Foreign Exchange (UK) Ltd  [2010] IRLR 964. 

46. The non-competition covenant must protect a legitimate interest if it is to be upheld: Monster 

Vision UK Ltd v McKie [2011] EWHC 3772 (QB). 

47. Where there is no express provision any form or barring out order may not be appropriate:   

Caterpillar Logistics Services (UK) Limited v Paula Huesca De Crean [2012] EWCA Civ 156 (21st 

February 2012 

48. In summary: 

48.1. If a lesser covenant will suffice then it is likely that a NCC will not be regarded as needed. 

48.2. The NCC will normally be regarded as needed where Confidential Information or Client 

goodwill must be protected.  

48.3. The NCC will be appropriate if it is practically impossible to ‘police’ a lesser covenant – 

this may be particularly regarded as so where the employee has done something which 

would demonstrate that a non dealing or soliciting covenant cannot be relied on or there 

is an issue about the scope of Confidential Information.  

48.4. Careful consideration should be given to whether the employee can go to work for a 

competitor doing something that was different from the work that was carried out with 

the employer. 

48.5. The covenant should only restrain recent contact with clients or confidential information; 

ie. a backward looking provision of a year. 

48.6. A forward covenant of more than 6 months is unlikely to be enforced though it should be 

noted that 12 months has been enforced in some cases.  

 

Non-solicitation and non-deal  covenants  

49. The definition of solicitation as follows: - “canvass” is synonymous with soliciting. Both words 

involve an approach to customers with a view to appropriating the customer's business or 

custom. I consider a degree of “influence” is required. There must be an active component and 

a positive intention” was approved in QBE Management Services Ltd v Dymoke [2012] IRLR 458 

(paragraph 184). 

50. It will normally be solicitation if he employee initiates contact as opposed to the client where a 

non-dealing clause would be more appropriate: Compare  Austin Knight (UK) Limited v Hinds   

[1994] FSR 42 with Taylor Stuart & Co v Croft. 

51. The fact that clients have left does not necessarily lead to an inference that there has been 

solicitation without more: Towry EJ Limited v Barry Bennett & Ors [2012] EWHC 224 (QB). 
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52. The relationships built up may be protectable by a non-solicitation clause even though contact 

information is readily available: East England Schools CIC v Palmer [2014] IRLR 191. 

53. A non-deal covenant may be the better protection. 

54. The length of the non-solicit or non-deal covenant must be reasonable, though any period will 

to some degree be arbitrary: Beckett Investment Management Group Limited v Hall  and 

others [2007] IRLR 783 

55. A 12 month period was upheld in the insurance industry where annual renewals were common: 

Romero Insurance Brokers Limited v Andrew Templeton, Eastwood & Partners Limited [2013] 

EWHC 1198. 

56. An employer will need a reasonable period in which to establish or attempt to establish 

relationships between its clients and new investment managers: J M Finn & Co Ltd v Holliday 

[2013] EWHC 3450 (QB), [2014] IRLR 102. 

Backward looking provisions 

57. Given that non-solicitation and non-deal covenants are to protect client connection it would 

normally be expected that there be a backward looking provision which limits the covenant to 

clients with whom the employee dealt during a period before termination: Specialist Recruiters 

International Ltd v Taylor (4 July 1989, unreported). 

58. A clause that is not so limited is likely to be unenforceable: WRN Limited v Ayris [2008] EWHC 

1080 [2008] IRLR 889; Norbrook Laboratories (GB) Limited  v (1) Rebecca Adair  (2) Pfizer 

Limited [2008] EWHC 978 (QB); White Digital Media Ltd v Weaver and Or [2013] EWHC 1681; 

Arbuthnot Fund Managers Ltd v. Rawlings [2003] EWCA Civ 518. 

59. However, this orthodox view was not followed in Coppage & Anor v Safety Net Security Ltd 

[2013] EWCA Civ 1176 [2013] IRLR 970. 

60. If the employee only had contact with a limited number of clients out of many a clause that 

extends to all clients will be too wide: Marley Tile Co v Johnson  [1982] IRLR 75. 

61. The clause may, however, be enforceable where it was envisaged that there would be access to 

all clients even though this did not happen: Allan Jones LLP v Johal  [2006] IRLR 599; Thurstan 

Hoskin v Jewill Hill & Bennett and others [2002] EWCA Civ 249. 

 

Prospective Customers 

62. A clause which relates to prospective customers, being persons negotiating with the employer 

for the supply of services may be enforceable: International Consulting Services Limited v Hart  

[2000] IRLR 227. 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.8782638388201435&service=citation&langcountry=GB&backKey=20_T20512655963&linkInfo=F%23GB%23IRLR%23sel1%252014%25page%25191%25year%252014%25&ersKey=23_T20512655960
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63. There had to have been a discussion between the company and a prospective client about the 

terms of a contract which the parties had in mind and which was a real possibility: International 

Consulting Services Limited v Hart  [2000] IRLR 227. 

 

Stability of the employer’s workforce as a protectable interest  and  non poaching 

64. The employer will have an interest in protecting the stability of this workforce. 

65. Where the covenant relates to all employees regardless of seniority or important it may be too 

wide: Hanover Insurance Brokers Ltd & anor v Schapiro & ors  the 

66. However, a properly draft clause will work: Alliance Paper Group plc v Prestwich [1996] IRLR. 

67. A  clause which relates to ‘critical staff’ but which required the reader of the covenant to form 

a judgment whether a person was, because of his skills, knowledge and experience, someone 

who would be able to assist a competitor would be  too imprecise to form the terms of an 

injunction: White Digital Media Ltd v Weaver and Or [2013] EWHC 1681. 

 

Area covenants  

68. An area covenant may be too wide when a less, non dealing covenant, would suffice: Office 

Angels Ltd v Rainer-Thomas [1991] IRLR 215; Allan Jones LLP v Johal  [2006] IRLR 599.  

69. However, there are cases where such a covenant has been found to be appropriate:  Hollis & 

Co v Stocks [2000] IRLR 712. 

70. In the case of senior employees a UK covenant or even a worldwide covenant may be 

appropriate: Poly Lina Limited v Finch [1995] FSR 1. 

71. This may be so where it is necessary to prevent leakage of confidential information worldwide: 

LTE Scientific Limited v (1) David Thomas and (2)  Barbara Thomas  QBD (Simon Brown QC) 

20/12/2004. 

72. An area covenant may be appropriate where clients come off the street and cannot be policed: 

Steffen Hair Designs v Lisa Wright Impressions (A Firm) [2004] EWHC 2995.  

73. Area covenants should, however, be approached with caution, in particular where the place of 

work fluctuates: Landmark Brickwork v Sutcliffe [2011] IRLR 976. 

Confidential Information 

74. There are three broad categories of confidential information: 

74.1. that which is trivial or public information which the employee can disclose as s/he will; 

74.2. information which must be treated as confidential because of an express covenant or 

because it is obviously confidential but which becomes part of the employee’s skill and 
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knowledge so that there may be a breach to disclose whist employed but no restriction 

on use after employment; 

74.3. specific trade secrets that cannot be lawfully used for anyone other than the employer’s 

benefit even if they are learnt off by heart. 

75. Simply because information is retained in an ex-employee's memory, even if it has not been 

deliberately learned, does not mean that the information cannot be confidential: Amber Size 

and Chemical Co Ltd v Menzel 1913 2 Ch 239. 

76. The question is when the second and third categories can be protected by express covenants. 

77. Trade secrets, the names of customers, all such things which in sound philosophical language 

are denominated objective knowledge - these may not be given away by a servant; they are his 

master's property, and there is no rule of public interest which prevents a transfer of them 

against the master's will being restrained. On the other hand, a man's aptitudes, his skill, his 

dexterity, his manual or mental ability - all those things which in sound philosophical language 

are not objective, but subjective - they may and they ought not to be relinquished by a servant; 

they are not his master's property; they are his own property: SBJ Stephenson Ltd v Mandy  

[2000] IRLR 233 referring to Herbert Morris Ltd v Saxelby. 

78. Where the covenant in question sought to prevent executives from disclosing information to 

which they had access or knowledge which they acquired in the course of their employment it 

was too wide as it went beyond confidential information: Ixora Trading Inc v Jones 1990 FSR 

251. 

79. Misuse of confidential information by receiving, disseminating and make use of a list of 

customers of the Claimant will lead to injunctive relief being granted: Personal Management 

Solutions Ltd & Anor v Brakes Bros Ltd & Ors [2014] EWHC 3495 (QB) (24 October 2014. 

80. The following questions may assist in deciding whether the list or information is confidential: 

80.1. Is the information public property, public knowledge or publicly available? - Robb v Green 

[1895 2 QB 1; Saltman Engineering v Campbell Engineering Ltd (1948) 65 RPC 203; Coco 

v Clark [1969] RPC 41; Attorney General v Guardian Newspapers Ltd (No 2)  [1988] UKHL 

6. 

80.2. Was the information trivial or useless? - Attorney General v Guardian Newspapers Ltd 

(No 2)  [1988] UKHL 6 

80.3. Is any public interest served by the publication of the information to a third party, which 

should be balanced against employer’s right of confidence? - Attorney General v 

Guardian Newspapers Ltd (No 2)  [1988] UKHL 6. 

80.4. Are the names  collected together in a way not to be found in any other document to 

which the defendants had access? 

80.5. Did access to the information save the expense and delay of searches to compile such a 

list for themselves?  Is the list therefore valuable?  

80.6.  Was the information imparted by the employer  and their customers in circumstances 

which imported an obligation of confidence? - Coco v Clark [1969] RPC 41. 

80.7.  Was there unauthorised use of the information to the detriment, or potential detriment, 

of  the employer?-  Coco v Clark [1969] RPC 41. 
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80.8. As to ‘detriment or potential detriment’ were the ex-employees  acting in such a way as 

to be potentially harmful to the employer  in divulging the information to  the new 

employer/third party?  - Lansing Linde v Kerr [1991] 1 WLR 251. 

80.9. Was the information such that, if disclosed to a competitor, it would be liable to cause 

real (or significant) harm?  - Lansing Linde v Kerr [1991] 1 WLR 251. 

80.10. In equitable terms, were the ex-employees/new employer/third party acting 

unconscionably in receiving,  keeping, disseminating or otherwise using the List? - 

Imerman v Tchenquiz [2010] EWCA 908; Royal Brunei Airlines v Tan [1985] 2 AC 378; 

Vestergaard [2013] 1 WLR 1556; Primary Group (UK Ltd v The Royal Bank of Scotland 

[2014] EWHC 1082. 

80.11.  Did any such unconscionable conduct expose the employer  to the risk of harm? - Lansing 

Linde v Kerr [1991] 1 WLR 251. 

80.12. Is there evidence that the  information was supplied the information for it to be exploited 

by  the new employer/third party? 

 

Drafting 

81. Consider: 

81.1. The ability to sever any offending parts of the Covenants. 

81.2. Where the employee has a position of trust, the covenants should be stated to be 

subject to fiduciary duties  and, query, whether these should be referred to. 

81.3. The Courts have held that disclosure provisions relating to misconduct are not in 

restraint of trade. 

81.4. Also consider how the covenants dovetail with Shareholder agreements or SPAs.  
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