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BRIEFING 4: Social Medial Offensive or inappropriate posts: Recent 

Employment Appeal Tribunal & High Court cases 

7th July 2015 

Michael Duggan QC 

 
 

This Briefing considers some recent High Court/EAT cases on this topic, which are all 

hyperlinked to the judgments, and then sets out the principles to be drawn from them.  

 

 

1. There have been a number of EAT and High Court cases which have considered the 

position where offensive or inappropriate posts or photographs have been posted. 

 

2. A housing trust was in breach of contract when it demoted a manager after he had made 

comments on his Facebook page, opposing gay marriages, in Adrian Smith v Trafford 

Housing Trust [2012] EWHC 3221. [2013] IRLR 86.  It was held that his Facebook wall 

had not acquired a sufficiently work-related context to attract the prohibition against 

the promotion of political or religious beliefs; and that was so notwithstanding the fact 

that Mr Smith had identified himself on his Facebook wall as a manager of the 

Respondent trust, and it was not purely private in the sense that it was not simply 

available to his invitees because he had a “friends of friends” extension. 

 
3. The definition of gross misconduct in the Trust’s policy stated that: 

 
'This covers any deliberate act committed by a member of staff which is severely 

detrimental to the good conduct of the business or harmful to other members of 

staff. Such acts by their very nature are extremely serious and will normally warrant 

summary dismissal (ie without notice or payment in lieu of notice) possibly following 

a period of paid suspension pending the outcome of an investigation.' 

 

4. There was a Code of Conduct which contained the following statements: 
 

'The Trust is a non-political, non-denominational organisation and employees 

should not attempt to promote their political or religious views.' 
 

http://www.bailii.org/ew/cases/EWHC/Ch/2012/3221.html
http://www.bailii.org/ew/cases/EWHC/Ch/2012/3221.html
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'We expect all employees to be committed to the aims of the Trust and, given the 
fact that much of our work is dependent on a positive public profile, we further 

expect employees to promote a positive image of the Trust and of Trafford.' 
'Employees should not engage in any activities which may bring the Trust into 

disrepute, either at work or outside work. This includes not engaging in any unruly 
or unlawful conduct where you are or can be identified as an employee, making 
derogatory comment about the Trust, its customers, clients or partners or 
services, in person, in writing or via any web-based media such as a personal blog, 
Facebook, YouTube or other such site.' 

 
5. There was also an equal opportunities policy which provided: 

 
'Employees have a responsibility to treat their colleagues, tenants, third party 
suppliers and members of the public with dignity and respect being non-
judgemental in approach and not engaging in any conduct which may make 
another person feel uncomfortable, embarrassed or upset.' 

 
6. Mr Justice Briggs considered the way in which Facebook works in some detail. He noted 

that: 
In practice however, in particular in relation to a member like Mr Smith, with 201 

friends in February 2011, an entry on his wall would be accessible by a large 
section of the Facebook community about whom he would know nothing at all.” 

 
7. The ‘offending post’ had stated: 

 
“I don't understand why people who have no faith and don't believe in Christ would 
want to get hitched in church the bible is quite specific that marriage is for men 
and women if the state wants to offer civil marriage to same sex then that is up to 
the state; but the state shouldn't impose it's rules on places of faith and 

conscience.” 

 
8. Mr Justice Briggs did not think that any reasonable reader would consider that the 

postings brought the trust into disrepute. He thought that “viewing the entries on 

Mr Smith's wall for the period in question as a whole, it is obvious, and would be obvious 

even to a casual reader, that he used Facebook for personal and social rather than work-

related purposes.” On this basis he said “On the assumption that Mr Smith was not (as I 

have found) reasonably to be taken as seeking to express the trust's own views, I cannot 

envisage how his moderate expression of his particular views about gay marriage in 

church, on his personal Facebook wall at a weekend out of working hours, could sensibly 

lead any reasonable reader to think the worst of the trust for having employed him as a 

manager.” 
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9. On the question of whether Mr Smith had been acting breach of the Code in the manner 

in which he promoted religious vies the Judge stated: 

The question whether Mr Smith's Facebook pages had by February 2011 
acquired a sufficiently work-related context to attract the application of the 
code of conduct and equal opportunities policy lies at the heart of both the 
second and third ways in which the trust puts its case on misconduct. The 
question is both one of interpretation of those documents and of their 
application in a fact intensive context. Dealing first with interpretation, the 
disciplinary policy makes it clear at section B(1)(b) that conduct outside 
working hours or away from the trust's premises may be considered as a 
breach of discipline. To that extent, the reasonable employee is fairly warned 
that conduct in his personal or social life is not wholly unaffected by the code 
and policies. Beyond that, the question whether and if so how far particular 
provisions of those documents affect an employee's personal or social life 
requires careful consideration of each relevant provision, its purpose (in the 
better conduct of the trust's affairs) and its consequences (in terms of the 
potential for invasion of the employee's human rights of expression and 
belief). But the question is and remains: what do the particular provisions of 
these documents mean, rather than what extent of interference in an 
employee's personal and social life is permissible to a private (rather than 
public body) employer. 

 
10. The Judge concluded that “that the prohibition on the promotion of political or 

religious views lies very much at the work-related end of this spectrum.” He decided 

that the Facebook account  “was not in any sense a medium by which Mr Smith could or 

did thrust his views upon his work colleagues, in the sense in which a promotional email 

sent to all their addresses might fairly be regarded. His Facebook wall was primarily a 

virtual meeting place at which those who knew of him, whether his work colleagues or 

not, could at their own choice attend to find out what he had to say about a diverse 

range of non-work-related subjects. Even to the extent that his Facebook wall was 

accessible to friends of friends, actual access would still depend upon the persons in that 

wider circle taking the trouble to access it.” The Judge also rejected the argument that 

Mr Smith had failed to treat his fellow employees with respect.  
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11. However, the loss which Mr Smith had suffered was very small: the correct measure of 

damages was   the very small difference between Mr Smith's contractual salary, and the 

amount actually paid to him during the 12 weeks following his assumption of his new, 

but reduced, role. The Judge commented: 

 
I must admit to real disquiet about the financial outcome of this 
case. Mr Smith was taken to task for doing nothing wrong, 
suspended and subjected to a disciplinary procedure which 
wrongly found him guilty of gross misconduct, and then demoted 
to a non-managerial post with an eventual 40% reduction in 
salary. The breach of contract which the trust thereby committed 
was serious and repudiatory. A conclusion that his damages are 
limited to less than £100 leaves the uncomfortable feeling that 
justice has not been done to him in the circumstances. All that can 
be said is that, had he applied in time, there is every reason to 
suppose that the employment tribunal would have been able (if it 
thought fit) to award him substantial compensation for the unfair 
way in which I consider that he was treated. If, about which I can 
make no finding of fact (since I was merely informed about it on 
counsel's instructions), financial stringency made it practically 
impossible for Mr Smith to bring proceedings in the employment 
tribunal in time, then the injustice he has suffered, although very 
real, is unfortunately something which this court is unable to 
alleviate by an award of substantial damages. 

 
  

 

12.  In Game Retail Ltd v Laws [EAT] Appeal No. UKEAT/0188/14/DA the Claimant was a risk 

and loss prevention investigator. He was to investigate losses, thefts and risks and carry 

put audits for each of the stores. The Respondent’s stores depend upon Twitter and 

other social media as tools for marketing and communications.  Each store had its own 

Twitter profile and feed, to which the manager and/or deputy manager had access for 

posts.  A large number of customers followed their local stores on Twitter, and their 

posts could therefore appear on the store Twitter feed. The Claimant opened his own 

Twitter account and began to follow the stores for which he was responsible. About a 

year after he had opened his account an unidentified store manager notified one of the 

http://www.bailii.org/uk/cases/UKEAT/2014/0188_14_0311.html
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Respondent’s regional managers about tweets posted by the Claimant on his Twitter 

feed. 

 
12.1. A senior manager downloaded the tweets and found some 28 offensive. 

12.2. Although they did not appear on tweets that were posted whilst the stores were 

being followed, it was apparent that the managers of some 65 stores of the 100 

for which he was responsible were following him.  

12.3. The Claimant accepted he had the Twitter account in question, that he followed 

a lot of the stores and that he was aware that people and individual stores could 

choose to follow his tweets.  It was found by Ms Vallis that the Claimant’s tweets 

were in the public domain, clearly accessible by stores and that some were of an 

abusive nature.  She recommended disciplinary action be followed. 

12.4. The Claimant was suspended. He took down his account. The letter that invited 

him to a disciplinary hearing stated that: 

“Between July 2012 and July 2013 you posted a significant number of offensive, 
threatening and obscene Tweets on your Twitter account, which were in the public 
domain and therefore able to be viewed by anyone on Twitter, including Game 
employees in stores that follow you or that you follow.” 

12.5. Copies of the relevant tweets were enclosed, and the covering letter 
further observed: 

“Whilst this is your personal Twitter account and you do not specifically affiliate 
yourself to the company on that account, you also use your account to monitor 
Twitter activity from the company’s stores that you are responsible for in your 
capacity as risk officer.” 

12.6. The Claimant was summarily dismissed and his appeal was dismissed.  

12.7. An Employment Judge concluded that the decision to dismiss on the 

basis of the Respondent’s belief did not fall within a band of reasonable 

responses of the hypothetical reasonable employer.  First, because the 

Claimant had not registered on Twitter as part of his job but principally 

in order to communicate with acquaintances outside work, using his 

own mobile phone and concerning matters that were nothing to do with 

work.  Second, because the evidence was that he only engaged in 

tweeting the offensive material in his own time and not work time.  
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Third, although the Claimant did not dispute that some of the tweets 

were offensive, he did provide explanations for some of them.1  

12.8. The EAT however, noted that: 

“The Employment Judge accepted that any customers or other employees of 
the Respondent who were following the Claimant would not have been privy 
to his explanations as given in the disciplinary process and might have been 
shocked or offended by the tweets in question.  He considered, however, 
that the Respondent had made at least two assumptions in this regard.  First, 
it had never been established that any member of the public or of the 
Respondent’s staff had access to the Claimant’s Twitter feed and thus to the 
offensive tweets other than the Preston manager and the manager who had 
reported the Claimant’s tweets in the first place; whilst customers and other 
members of the public - potential customers - might have followed their 
particular store and thus seen the Claimant’s name on the store’s Twitter 
feed, that would only be as one of many members of the public, he had not 
tweeted any reference to the Respondent or to his work in any way.  Second, 
in considering the Respondent’s bullying, harassment and disciplinary 
policies, the Employment Judge concluded that the disciplinary policy in 
force at the relevant time did not expressly contain a clause that would have 
demonstrated to all members of staff that offensive or inappropriate use of 
social media in private time would or could be treated as gross misconduct.  
He held (paragraph 5.5): 

“… it is not axiomatic in the absence of such express policy that the 

distribution of obscene or offensive material by an employee acting in a 

private capacity outside work would amount to gross misconduct. …”” 

12.9. The Tribunal Judge concluded that the dismissal was unfair: 

“… the Tribunal has decided that for the other reasons given the decision to dismiss 

did not fall within the band of reasonable responses.  The offensive material was 

communicated for private use only and not in work time.  There is no evidence that 

any customer or member of staff did view the material and was offended by it.  The 

claimant did not post anything derogatory of the respondent or anything which would 

reveal that he was an employee of the respondent.  The claimant had restricted his use 

of the Twitter account with regard to the respondent who monitor [sic] stores only as 

part of his duties.  He thereby created a theoretical risk that a member of the public 

might view other posts of his which had nothing to do with the respondent’s business.  

The Tribunal concludes that the claimant was thereby guilty of some misconduct and, 

by reason of this misconduct and the circumstances of the final written warning, that 

it would be just and equitable to reduce the basic and compensatory awards by 40%.” 

                                                 
1 Including obscene tweets about his deceased brother’s wife and his football mates – which were obscene.  
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12.10. The employer appealed on the ground that the Judge fell into the 

substitution mind-set and the decision was perverse.  

12.11. HHJ Eady QC stated that: 

“…this case relates to the misuse of Twitter by an employee.  Twitter is an online 
social-networking service enabling users to send and read short 140-character 
messages, or tweets.  Registered users can read and post tweets; unregistered 
users can read them but not post themselves.  Unless senders choose to restrict 
tweets to their followers, those tweets are publicly visible by default.  We are 
told that the growth of Twitter since its establishment in March 2006 has been 
phenomenal: in 2007, 400,000 tweets were posted by quarter; by 2012, there 
were over 100 million users posting some 340 million tweets per day.  It is not 
merely a social tool but has been embraced by professionals and, as here, 
businesses, which use it as a means of communication and marketing.  Moreover, 
as ACAS has identified, in providing its advice and guidance on the use of social 
media: 

“There can be confusion over what is acceptable behaviour in the use of social 

media.  Some employees can see it as a platform for free speech and believe they 

should be able to say what they want.  This can prompt an angry employer to over-

react.” 

12.12. The EAT considered that there was a difficulty with the Judge’s 

reasoning: 

“Our difficulty in this case is that we do not consider that the Employment Judge 
properly tested the question whether this was a case that, in truth, should be 
described as private usage.  This was a case where the Claimant had followed 
upward of 100 of the Respondent’s stores for a work purpose and permitted that 
some 65 of those followed his Twitter feed in return.  He had made no attempt 
to use the restriction settings or taken steps to address the Preston manager’s 
encouragement for other stores to follow him; indeed, the evidence before the 
Respondent suggested that he had re-tweeted that encouragement.  Further, to 
the extent that the Employment Judge had referred to the fact that the store 
managers or their deputies would have access to the store Twitter feed and thus 
to the Claimant’s tweets, he apparently then failed to engage with what this 
would mean.  On one view, the Employment Judge allowed his own focus to 
mean that he failed to engage with a point of concern for the Respondent here; 
that the offensive messages were going out to those of its stores that were 
following the Claimant via their Twitter feeds.  If so, he substituted what he 
considered to be relevant rather than asking what might be the view taken by 
the reasonable employer.  Alternatively, he reached a view that was perverse, in 
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the sense that no reasonable ET could have failed to have regard to the fact that 
the Claimant had not attempted to ensure that his tweets only went out to a 
private audience and was knowingly tweeting in the context of having some 65 
of the Respondent’s stores following his feed.” 

 

12.13. The EAT then stated that: 

“The Employment Judge had found that the Claimant had created a risk that a 
member of the public or staff might have access to his Twitter account and the 
offensive tweets.  He had further expressly found that the store managers or 
deputy managers of the 65 stores following the Claimant would have access to 
his tweets and had also found (as was not materially in dispute), that the Claimant 
had posted material on his Twitter account that was offensive if viewed.  The 
conclusion does not seem to engage with any of these points.  Alternatively, the 
conclusion imports the Employment Judge’s own view as to whether anyone was 
offended by material that was, as agreed, offensive.  The question was whether 
the Respondent was entitled to reach the conclusion that the offensive material 
going out to 65 of its stores via their Twitter feeds and to possibly some of its 
customers or potential customers might have caused offence (allowing that this 
matter had been raised with the regional manager by a local store manager who 
was apparently concerned as to the nature of the tweets). 
Finally, we come to the content reason.  In this regard the Employment Judge 
seemed to have considered it relevant that the Claimant had not posted anything 
derogatory of the Respondent or anything that might reveal that he was an 
employee of the Respondent.  Again, that seems either perverse or to constitute 
an error of substitution.  The Claimant was following 100 of the Respondent’s 
stores and was followed back by 65.  There was thus some suggestion of a 
connection that plainly needed to be addressed.  Alternatively, the Employment 
Judge was substituting what he considered to be important rather than 
considering what the reasonable employer might have concluded.  The issue was 
not restricted to whether the material was derogatory of the Respondent but 
whether it was, of its nature, offensive and might be going to the Respondent’s 
employees, contrary to its harassment policy, or to customers or potential 
customers who had been alerted to follow the Claimant either because the 
Respondent’s stores were following him or because the Preston manager had 
encouraged other stores to do so.” 

 
13. The EAT, however, refused to lay down general guidance, saying: 
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“No doubt some of the points we are urged to lay down by way of principled 
guidance will be relevant in many cases.  For example, whether the employer has 
an IT or social-media policy; the nature and seriousness of the alleged misuse; 
any previous warnings for similar misconduct in the past; actual or potential 
damage done to customer relationships and so on.  In truth, however, those 
points are either so obvious or so general as to be largely unhelpful.  The test to 
be applied by ETs is that laid down in Jones; that is, whether the employer’s 
decision and the process in reaching that decision fell within the range of 
reasonable responses open to the reasonable employer on the facts of the 
particular case.  That test is sufficiently flexible to permit of its application in 
contexts that cannot have been envisaged when it was laid down.  The questions 
that arise will always be fact-sensitive and that is true in social-media cases as 
much as others.  For us to lay down a list of criteria by way of guidance runs the 
risk of encouraging a tick-box mentality that is inappropriate in unfair-dismissal 
cases.” 

 
 

 

14. An inappropriate photograph was placed by a player on his social media account in 

Keith Mason v Huddersfield Giants Ltd [2013] EWHC 2869. Keith Mason was a 

professional and accomplished prop-forward who from 5th May 2006 until his summary 

dismissal on 4th October 2012 played for the Defendants Huddersfield Giants;  a 

successful rugby league club playing in the Super League. The contract of employment 

contained a term which stated that: 

“… (e) You acknowledge and agree that to preserve the good 

name and reputation of the club and the league that your conduct 

both on and off the field must be of the highest standard and that 

you must conduct yourself at all times both on and off the field 

in a manner which will uphold the good reputation of the club 

and the league and not bring the club or league into disrepute.  

And that if you breach this clause the club may take action against 

you independent of any action that the league may take against 

you under the regulations.  If your conduct is such that, in the 

reasonable opinion of the club, the reputation of either the club 

or the league is or is likely to be harmed this could amount to 

gross misconduct which may lead to summary termination.” 

 

15. The Judge noted that a  practice appeared  to have grown up amongst Super League 

clubs that, at the end of their season, the first team players take part in what has become 

known as ‘Mad Monday’.  This was described as a sort of communal bender where all 

http://www.bailii.org/ew/cases/EWHC/QB/2013/2869.html
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the first team members embark upon an extended drinking session.  This Mad Monday, 

so far as the Huddersfield first team were concerned, started on the Sunday evening 

after their game at Hull and it did not draw to a conclusion until the following Tuesday, 

19th September, with no real let up in the drinking during that period. At some stage 

Scott Moore, a team mate of the Claimant, used the Claimant’s phone when the Claimant 

was absent at the toilet to take a picture of his own anus. When the Claimant got home 

his girlfriend saw and it and tweeted it to Scott Moore saying “What the hell is this?”  

This could have gone to 4200 twitter followers. The tweet was deleted on the Thursday 

when the Claimant “realised the enormity of the photo”.  

 

16. A complaint was made by Gary Shuttleworth, head of operations at Kings Security 

Systems, one of the club’s sponsors. There were a number of further complaints. The 

Claimant was dismissed for gross misconduct, namely for being aware of and failing 

promptly to remove an offensive tweet that was wholly at odds with the image the club 

sought to portray as a family orientated club and that therefore the club had been 

brought into disrepute.  

 
17. The Court found that the Claimant had been wrongfully dismissed, stating: 

 
“I have mentioned that I do not see this as a breach of the contract’s essential 
conditions.  When all is said and done the Claimant was employed as a rugby 
player.  The offending conduct took place outside his place of work and indeed 
outside his hours of employment although I accept that that is not necessarily 
determinative. 

 
I acknowledge and applaud the club’s concern to guard its reputation as a family 
club and the clauses in the contract that I have referred to and the leaflets and the 
PowerPoint presentations and the speeches which are all designed to emphasis 
the role model nature of the club’s players is very much a good idea.  However, 
the fact that the club goes along with Mad Monday but, in particular, seems to 
turn a blind eye to the naked runs in public, does not sit comfortably in my 
judgement with this reputation and a jealousy to unswervingly retain family values 
that the club seeks to promote.  It suggests that, while these family values are 
important, the essential terms of the contract are those that focus on the Claimant 
as a rugby player.” 
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18. Judge Stubbs concluded: 

“Furthermore and in any event I am not convinced that this tweet can be seen 
as being inextricably linked to the club.  I accept, albeit that I have heard no 
real evidence of it, that the majority of the Claimant’s followers are Giants fans.  
I even accept that somewhere on his tweet account there is his biography in 
which he is described as a Giants player but I think it is very unlikely that any 
fan seeing this tweet and, assuming that they recognise it for what it is would 
assume that this tweet is condoned by the club.  It seems to me that even the 
complainants who wrote in do not think that.  None of them has complained 
about the club’s conduct but rather they complain about Keith Mason’s 
conduct.  They themselves have drawn a distinction between the club and the 
individual.” 

 
19. The above case may be compared with Williams v Leeds United Football Club, High 

Court [2015] IRLR 383. It was held that the employer was entitled to summarily dismiss 

a senior manager, who was already serving 12 months’ notice of redundancy, because 

he had forwarded a pornographic e-mail from his work account to a junior colleague 

and two external contacts. The conduct was sufficiently serious to amount to a 

repudiatory breach of the implied contractual term of trust and confidence. It did not 

matter that it had occurred over five years earlier, that two of the three e-mails were 

not discovered until after the date of summary dismissal, or that the employer had been 

actively looking for evidence of misconduct in order to avoid having to pay the 

employee for his 12-month notice period.  

 

20. The conduct in question was clearly misconduct and Mr Justice Lewis described the 

position as being accepted by the Claimant as follows: 

 
The claimant described the photographs as vulgar and accepted that 
the images were not innocuous and went beyond being harmless or 
inoffensive. He accepted that the three photographs of the women in 
the shower were obscene and were not photographs you would see in, 
for example, a newspaper. He accepted that they would be likely to 
offend. He described the five photographs of women in acts suggestive 
of sexual activity as obscene. I agree. In my judgment, the photographs, 
taken as a whole, can properly be characterised as obscene and 
pornographic. The claimant gave evidence, which I accept, that the 
imagery seen in the photographs attached to the email that he 
forwarded in March 2008 was not common in professional football at 
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the time. He also gave evidence that such images were not commonly 
in circulation at the club (although the claimant produced one email, 
sent in September 2010, by one male employee to a small group of 
other male employees at the club with a photograph attached of one 
woman with her breasts exposed). 

 
21. The Judge stated that: “Viewed objectively, in my judgment, that conduct on the facts 

of this case does amount to a breach of the term of trust and confidence implied in the 

contract of employment. Such conduct was likely seriously to damage the relationship 

of confidence and trust between the club and the claimant. It was a sufficiently serious 

breach as to amount to repudiation of the contract by the claimant. I reach that 

conclusion for the following reasons.” 

 

22. A number of  points were made: 

 
22.1. First, the claimant occupied a very senior management post at the club.  

22.2. Secondly, there is the nature of the images involved. The images were, viewed 

objectively and, indeed, by the claimant's own admission, pornographic and 

obscene. The claimant accepted that the material went beyond images that 

were harmless and inoffensive and were capable of causing offence. 

22.3. Thirdly, the sending of these images to a junior, female employee, by a senior 

manager with significant influence over her career, might well have caused 

offence and would have left the club vulnerable to a claim for harassment 

under s.4 of the Sex Discrimination Act 1975. 

22.4. Fourthly, there is the nature of the club's business and the potential 

consequences of conduct of this nature. The club's reputation is important in 

terms of securing and retaining sponsors and supporters. The dissemination of 

the images was readily identified with the club. 

22.5. There was a risk of negative publicity that could affect sponsorship. 

 

23. The conclusion was that the conduct of the claimant on 28 March 2008 in sending 

obscene and pornographic emails via the club's email system to a junior, female 

employee and two male friends at other clubs was a sufficiently serious breach of the 

duty of implied trust and confidence as to amount to a repudiation of the contract. The 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.19220783175550316&service=citation&langcountry=GB&backKey=20_T22346439630&linkInfo=F%23GB%23UK_ACTS%23num%251975_65a%25sect%254%25section%254%25&ersKey=23_T22346439627
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club was entitled to rely upon that conduct as justifying the summary dismissal of the 

claimant on 30 July 2013. The claim is therefore dismissed. 

 

Lessons to be drawn from the cases 
 
24. There have been a large amount of Tribunal cases in this arena and a future briefing 

will set out an overview of social media. The above four cases contain some important 

points to bear in mind when considering disciplining an employee for inappropriate 

comments via social media: 

24.1. Context is clearly everything and the Courts/Tribunal will approach a case by 

considering the contract of employment, any relevant policies and the nature 

of the organisation.  

24.2. It appears that there are some cases such as Williams where the conduct is 

obviously beyond the pale and will be a breach of trust and confidence. Specific 

factors that were taken into account were the obscenity of the disseminated 

material, who it was sent to and the impact it may have on the employer’s 

reputation.  

24.3. The reputation angle in Williams v Leeds United Football Club, High Court 

[2015] IRLR 383may be contrasted with the finding in Keith Mason v 

Huddersfield Giants Ltd where the Judge noted that the employer appeared to 

tolerate certain conduct so, in effect, it could hardly argue that the tweet in 

question damaged its reputation to the extent that it did. 

24.4. The repeated tweets in Game Retail Ltd v Laws [EAT] Appeal No. 

UKEAT/0188/14/DA were offensive (some obscene) and the EAT noted the 

element of publicity as being a factor. Where an employee chooses to 

disseminate messages that affect the workplace and knows that they are likely to 

be seen by a wide spectrum of people then he is potentially likely to be in breach 

of contract. 

http://www.bailii.org/ew/cases/EWHC/QB/2015/376.html
http://www.bailii.org/ew/cases/EWHC/QB/2015/376.html
http://www.bailii.org/ew/cases/EWHC/QB/2013/2869.html
http://www.bailii.org/ew/cases/EWHC/QB/2013/2869.html
http://www.bailii.org/uk/cases/UKEAT/2014/0188_14_0311.html
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24.5. Then compare Adrian Smith v Trafford Housing Trust [2012] EWHC 3221. 

[2013] IRLR 86 where the Judge accepted that the Facebook messages were 

really private and not work related. If Mr Smith had commented about his 

employer it would have been a different matter but he was expressly his views 

on a religious matter in a relatively temperate way and no reasonable person 

would have associated that with his employer.  

24.6. It is notable that HHJ Eady QC in Game Retail Ltd v Laws did not think it 

appropriate or necessary to give guidance about social media. In reality, it is 

going to be the extremity of the conduct and the harm that it causes or may 

cause that will be considered. Employers should not adopt a knee jerk reaction 

but consider the conduct in question as they would with any other issue of 

misconduct. 

24.7. Useful questions to consider are: 

1. What does the contract of employment and/or policy state? 

2. What is the status of the employee in question? 

3. What is the content of the message that has been disseminated? 

4. Has it been disseminated in such manner that it does beyond a private 

message? 

5. Does it affect other employees? (Could it amount to harassment)? 

6. Does it place the employer at risk from other employees? 

7. What is the nature of the material? Is it obscene? Is it abusive? 

8. Has it harmed the reputation of the employer? 

9. Is there an explanation? 

10. Consider the procedure to follow. 

11. Is the conduct misconduct or gross misconduct? 

12. Has trust and confidence genuinely been destroyed? 

13. What sanction is appropriate? 

The employer must be careful not to overreact! 

http://www.bailii.org/ew/cases/EWHC/Ch/2012/3221.html
http://www.bailii.org/uk/cases/UKEAT/2014/0188_14_0311.html
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To the above cases may be added the following, in which judgment was delivered on 3rd 

August 2015: 

THE BRITISH WATERWAYS BOARD trading as SCOTTISH CANALS v MR DAVID SMITH 

UKEATS/0004/15/SM in which Lady Stacey considered an appeal by the employer against a 

finding of unfair dismissal which had arisen because the Claimant had posted entries in his 

Facebook that referred to drinking whilst he was on duty. The EAT agreed with the approach 

taken in Game Retail.  The Respondent employs about 160 manual workers who work a seven 

day rota and are also on standby for seven days one week in every five.  During their standby 

period the employees are not permitted to consume alcohol. Various issues had been raised 

by the Claimant and his team about work practices and the Claimant alleged that he had been 

singled out and bullied and harassed by certain managers and supervisors. A mediation 

meeting was arranged and the Claimant took along his letter of grievance but, instead of 

dealing with this, the Claimant was suspended from work pending an investigation into 

comments which had been recovered from the Claimant’s Facebook. 

The pages included comments made by the claimant and two other employees referring to 

supervisors in derogatory terms.  The Claimant’s team leader asked her assistant to find the 

Facebook pages and she stated that she had recovered everything that referred to work; also 

stating: “One thing goes back to 2011 but was quite interesting – being drunk while on standby 

– so I thought I would include it”. The Tribunal found that a number of derogatory comments 

had been made about supervisors as well as comments about being drunk and drinking whilst 

on standby.  

The Claimant asserted that this was just banter and that his Facebook account must have 

been hacked as it was meant to be private.  Disciplinary proceedings were recommended. The 

Handbook provided that: 

 
 “The following activities may expose BW and its employees, agents and contractors to 

unwarranted risks and are therefore disallowed:- 

 

 Any action on the internet which might embarrass or discredit BW (including defamation of 

third parties for example, by posting comments on bulletin boards or chat rooms)….”. 

 

It was conceded by the Claimant that the posting of entries on Facebook by the claimant on 

his own personal computer could be a matter which resulted in disciplinary action against him 

by his employers if the employers were referred to or if his work was referred to.  

At the disciplinary hearing the claimant told Mr Lamont, who chaired the hearing, that despite 

http://www.employmentappeals.gov.uk/Public/Upload/EATS000415smScottishCanalsfinal.doc
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what he had said on Facebook about drinking he had not ever been drunk whilst on standby.  

He repeated his contention that there was a running joke, made on Facebook as well is in 

person amongst the men, about not being able to drink when on standby.  He explained that 

the other things that he had said were also in jest.  

However, Mr Lamont found that the comments made regarding the claimant’s supervisors 

and team leaders were highly offensive and inflammatory.  The claimant apologised for these 

comments.  With regards the comments regarding alcohol, Mr Lamont considered that these 

were specific and elaborate, and that they were a matter of public record which could be seen 

by members of the public.  He felt that anyone reading them, whether engineers, members 

of the public or other employees, could lack confidence in the claimant’s capability and make 

a decision not to call him out when on standby.  He regarded being on standby as a position 

of trust. He concluded that the comments, whether true or not, had the potential to 

undermine confidence that other employees and the public could have in the claimant’s 

ability to react to an emergency situation.   He found that the Claimant had by his actions 

undermined the confidence that his employers required to have in him. The Claimant was 

summarily dismissed. Two other employees who had made entries were given warnings. The 

difference, in the view of Mr Lamont, was that the Claimant had stated that he had been 

drinking whilst on standby. An internal appeal was dismissed. The Tribunal found that the 

Claimant had been unfairly dismissed and that Mr Lamont had not considered the mitigation 

put forward, listed as being: 

“(a) his Facebook account had been hacked and the security settings changed without his knowledge.  

The claimant accepted this did not alter the fact he had made the comments, but he considered the impact 

of those comments should be mitigated by the fact he did not understand his comments to the public. 

 

(b) Mr McRoberts had had sight of, if not possession of, the comments for some considerable time.  

The claimant again accepted this did not alter the fact he had made the comments, but considered the fact 

Mr McRoberts had known of the comments and taken no action, mitigated against the offence said to 

have been caused by the comments. 

 

(c)  The claimant invited Mr Lamont to have regard to the fact Mr McRoberts had only come 

forward with the Facebook comments when he was told the claimant had raised issues of bullying and 

harassment against his supervisors.  Mr Lamont accepted he had been aware of the unhappiness in the 

claimant’s team, but had not taken this into account. 

 

(d) The claimant had 8 years service and an unblemished record. 

 

(e) The claimant had consistently had good performance reviews. 

 

(f) The claimant explained to Mr Lamont that the comments regarding drinking were ‘banter’ and 

that this was common practice amongst the men when someone was working standby. 
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(g) The nature of Facebook and the fact it is a social media site used for chat, and frequently 

involves people making claims which are either exaggerated or simply not in fact true and 

 

(h) The claimant apologised for the comments made”. 

 

It also found that in addition to the above points,  that Mr Lamont gave no consideration to 

the fact that the comments were historic.  It considered that the dismissal was outside the 

band of reasonable responses. 

On appeal the EAT took the view that the Tribunal had entered into the substitution mind-set 

and it had not applied the correct test. It had made mistakes about the facts, including the 

time between the comments about drinking and the disciplinary proceedings and had not 

considered the Respondent’s views about what did happen, and asked itself if the 

Respondent’s reaction in light of those views was within the reasonable range of responses.  

 

The EAT concluded that “We take the view that there is no point in remitting this case to a 

Tribunal.  We find on the facts found by the ET that there is only one answer to the question 

which is that the dismissal was not unfair.” 

 

The case is an important  reminder and demonstration that alleged misconduct involving 

social media will be approached in the same way as other gross-misconduct dismissals and 

that the test in cases such as British Home Stores Limited v Burchell 1980 ICR 303, 

Sainsbury’s Supermarket Ltd v Hitt 2003 IRLR 23 will be applied. The Tribunal also must be 

careful to apply the correct test of whether dismissal was within the band of reasonable 

responses and not substitute its own view, as set out in London Ambulance Service NHS 

Trust v Small 2009 IRLR 563 and J J Food Service Limited v Kefil 2013 IRLR 850.  
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