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1. The use of confidentiality clauses in NDA’s has been a hot topic since the metoo# movement 

with consideration being given to whether and when it is an abuse for there to be a ‘gagging 

order’ in a Settlement Agreement.  

 

2. ACAS produced Guidance on Non-Disclosure Agreements on 10th February 2020: 

 

 (https://archive.acas.org.uk/media/6367/Non-disclosure 

agreements/pdf/Non_disclosure_agreements_February_2020.pdf). 

 

3. The ACAS document deals with confidentiality clauses in some detail. It notes that: 

 
Confidentiality clauses: 
 • should not be used as a matter of routine 
 • should not be used to cover up inappropriate behaviour or wrongdoing, particularly when there is a risk of 

repetition of such behaviour 
 • should not be used to mislead someone 
 • should not try to stop someone from reporting discrimination, harassment, or sexual harassment 
 • must not try to stop someone from whistleblowing 
 • must not try to avoid a legal requirement to make a referral to a regulatory body, government agency or to 

the police • should not be used before alternative options have been explored 
 

4. On the impact of confidentiality clauses, ACAS sets out the position with regard to 

drafting: 

A confidentiality clause should: 
 • be written in clear, plain English 
 • avoid, minimise or clearly explain legal terms 
 • avoid using work jargon and expressions 
 • have its meaning, effect and limits explained clearly in a prominent place in the agreement 
 • avoid any ambiguous phrases or terms that could give a worker the impression that the confidentiality 

requirement is greater than the law allows 
 • be clear on the circumstances in which confidentiality does and does not apply  
• never include terms that are known or thought to be unenforceable 
 • clearly state that it cannot act retrospectively if disclosures or reporting have already happened 
 • clearly state that workers are free to speak to professional legal advisers or medical or healthcare 

professionals, including counsellors and therapists 
 • state that it does not prevent a worker from ‘blowing the whistle’ by making a protected disclosure or giving 

details of relevant regulators or prescribed persons 
 • state that it does not prevent a worker from reporting matters including any form of discrimination, 

harassment, sexual harassment or whistleblowing 
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 • state that it does not prevent a worker from exercising their employment rights other than where there is a 
legally binding settlement agreement or Acas settlement 

 
5. It is to be noted that, other than the words in bold, “Guidance Non-disclosure agreements” does 

not set out the effect of breach of a confidentiality provision. The case of Duchy Farm Kennels 

v Steels, [2020] EWHC 1208 (QB) provides useful guidance in this respect. A COT3 settlement 

agreement was entered into which contained a confidentiality clause.  The clause provided that: 

 
"9. The parties will treat the fact of and the terms of this Agreement as strictly confidential and the parties will not 
disclose them to any other person or entity, save as set out in this clause or as may be required by law or to any 
regulatory authority or to professional advisers subject to them maintaining the same level of confidentiality." 

 

6. After paying instalments for a few weeks, the Appellant company ceased to do so, because it 

asserted that its obligation to do so had fallen away, as the Respondent had breached the 

confidentiality clause by disclosing the fact of the settlement, and the amount of the settlement, 

to a third party.  Section 19A of the Employment Tribunals Act 1996 permits a party to recover 

by means of execution in the county court a sum that is payable under a settlement agreement, 

where an ACAS conciliation officer has taken action, unless, pursuant to s19A(4), the paying 

party applies for and obtains a declaration that the sum would not be recoverable from him 

under the general law of contract. The former employee issued proceedings for execution in 

the County Court. HHJ Wall held that the Respondent had indeed breached the confidentiality 

clause by disclosing its terms, and in particular the amount of the settlement sum. However, 

the Judge held that this amounted to a breach of an intermediate or innominate term of the 

COT3 Agreement, rather than the breach of a condition, and so that it did not automatically 

mean that the Appellant was freed from its obligation to continue paying the monetary 

instalments. She further held that the Respondent's actions did not in all the circumstances 

amount to a repudiatory breach or a renunciation of the COT3 Agreement. She held that the 

obligation to pay the instalments therefore continued, notwithstanding the breach. 

 

7. This was upheld by Cavanagh J on appeal.  His Lordship noted that: 

 

“There are two routes by which the Appellant can potentially establish that the Respondent's breach of the 
confidentiality clause means that, applying the general law of contract, the Appellant was freed from the obligation 
to continue to pay the instalments.  
The first is by establishing that the term was a condition of the contract. It is trite that there are three types of 
terms in a contract: a condition, any breach of which entitles the innocent party to bring the contract to an end; a 
warranty, breach of which does not so entitle the innocent party, and for which the only remedy is damages; and 
an intermediate or innominate term, halfway between the other two, in respect of which a breach may or may not 
be a repudiatory breach which would allow the innocent party to terminate the contract, depending on the 
circumstances and the nature of the breach.  
If, therefore, the Appellant can establish that the term was a condition, the breach by the Respondent will 
inevitably absolve the Appellant from the duty to pay the further instalments.  
The second route to the same outcome is if the term is not a condition but an intermediate term, and the nature 
of the breach is such that it in all the circumstances it was a repudiatory breach.”  

 

8. His Lordship concluded that: 

 
“It is possible for the parties to a contract to state expressly that a term is a condition, such that any breach of it will 
absolve the innocent party from any further duty to comply with its obligations under the contract. That did not 
happen here. The question for me, therefore, is whether, by necessary implication, in light of all of the relevant 
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circumstances, clause 9 should be regarded as being a condition. In my judgment, the guidance referred to by HHJ 
Klein in the C21 London Estates [C21 London Estates v Maurice Macneill Iona Ltd 2017 EWHC 998 (Ch). ] case is 
helpful and should be taken into account when considering this question.. HHJ Wall was right to describe this term 
as ancillary to the main part of the contract. Confidentiality was not at the core of the agreement. The most important 
obligations of the contract, on the Respondent's side, were that he would give up his Employment Tribunal claims, 
thereby foregoing the opportunity to recover more money through the tribunal claim, and that he would not bring 
any other claims in relation to his employment or the termination of it. In return, he was guaranteed a sum of money. 
On the Appellant's side, the most important obligation was to make payments to the Respondent, and the Appellant 
benefitted from avoiding Employment Tribunal proceedings and the attendant risk, cost, and inconvenience, without 
having to make admission of liability… I do not think that the confidentiality clause was a condition” 
 

9. His Lordship cautioned: 

“It is true that if this term is not a condition, then it may not in practice be enforceable at all. This issue flags up the 
general problem of enforceability of confidentiality clauses in employment settlements. In the more usual case, 
the settlement payment is paid over in one go and the breach of confidentiality happens after the payment has 
already been made. It is often impossible to quantify the loss that results in monetary terms. In such circumstances, 
the innocent ex-employer may in practice be left without a remedy in damages. If it is the ex-employer which 
breaches confidence, the ex-employee may similarly be without a remedy in damages.  
In my view, there are two answers to this problem, without recourse to treating any breach of a confidentiality 
clause as a breach of a condition. The first, and most important one, is that the parties can make specific provision 
in the contract terms for what should happen if there is a breach of confidentiality. The parties can agree, for 
example, that in the event of a breach the ex-employee must repay all or a proportion of the money already paid 
over. The second, and related, answer is that a party can insist that the COT3 Agreement specifies that the relevant 
term is a condition. Furthermore, if the breach really matters to the innocent party, it can go to court to seek an 
injunction to prevent any further breach, though this only arises if the breach has not already taken place or if the 
damage has not already been done.” 

 

10. The moral is clear, if the employer wishes to make breach of the confidentiality clause a 

condition which would absolve any further responsibility to pay (and perhaps give rise to a 

provision for clawback) the Settlement Agreement must state this; ie: 

 

“It is a Condition of this Agreement he parties will treat the fact of and the terms of this Agreement as strictly 

confidential and the parties will not disclose them to any other person or entity, save as set out in this clause or as 

may be required by law or to any regulatory authority or to professional advisers subject to them maintaining the 

same level of confidentiality. Should the Employee breach this confidentiality clause in any in any way, the 

Employer shall be relieved of the burden of paying any further sums of money/instalments under this Agreement 

and shall have the right to reclaim any sums that have already been paid, which shall be treated as a debt under 

this Agreement.” 

 

https://www.bailii.org/ew/cases/EWHC/Ch/2017/998.html


 

The 2020 Updater is cross referenced with Duggan QC on Employment 

Contracts 4th Edition. 
The Fourth Edition of Contracts of Employment, Law,  Guidance and Precedents will be published shortly in two volumes. 

The first volume is a comprehensive commentary on the law from recruitment to termination whilst the second volume 

contains precedents which  cover all aspects of employment law. Purchasers are also provided with  a digital pdf and 

word version of the two volumes. 

The opportunity has been taken to completely update the work. As well as providing commentary on the precedents 

the first volume contains a systematic exposition of the law as well as comprehensive guidance, particularly on those 

areas that are  presently highly topical.   

The work contains the following: 

• A Brexit Snapshot which explains what the legislation retains for employment lawyers.  

• A detailed consideration of employment status and the position of both employees and workers, with 
guidance and precedents. 

• The GIG economy and its ramifications. 

• A chapter on data which considers the fundamental changes brought about by the GDPR  and essential 
precedents for employees. 

• A chapter on recruitment which considers the pitfalls and areas such as offer and acceptance, references, the 
recruitment process , offers of employment, the latest discrimination issues and the right to work in the UK.  

• Section 1 statements. 

• Specific employments: Agency workers and the 2010 Regulations; Betting workers, Casual, occasional, 
temporary staff and the GIG economy, Consultants, Factory and shift workers, Fixed term, 
Homeworkers/Teleworkers, Managerial Staff, Office staff and the financial sector, Overseas employment, 
Part-time work, Residential staff, Salespersons, Shop Workers. 

• The Manual section provides a commentary as well as a detailed exposition of important areas of law, 
covering: The Manual, Job titles, Scope of duties and flexibility, Hours of Work including the WTR, Basic Salary, 
Remuneration and benefits other than salary; Place of Work and Mobility, Preconditions of Employment, 
Holiday including all the recent cases, Sickness, Parents including flexible working and shared leave, Absences 
for reasons other than sickness, Conduct and Standards at work including smoking, alcohol, drugs, use of 
computers and mobile phones, social media, entertaining and relationships at work, Staff development and 
appraisal, Employee Representation including the ICE Regulations, Public Interest Disclosure, Restrictive 
Covenants, Disciplinary Procedures, Grievance Procedures, Equal Opportunities covering age,  race, sex, 
harassment, orientation, disability, religion and what needs to be done in the workplace , Health and Safety, 
Termination including garden leave, Stress at work. 

• Directors; specific issues relating to directors and NEDs. Directors obligations and liabilities.    

• Dozens of sample Precedents and letters.  

• Digital precedents will be emailed. 

• 38 Policies,  dozens of contracts and draft clauses, clauses for any Handbook,  procedures and checklists.
  

For the price of an average billable hour the work provides a comprehensive and up to date explanation of the 

practical issues in employment law with guidance and precedents for every circumstance.  

 

The book may be purchased via the website at www.dugganpress.com or email info@dugganpress.com for 

further information. 

 

 

For 25% discount use the code: 
 

LIKE25 

 

See the ELA Review below. 

 



Book review: Duggan QC on Contracts of Employment 

Author: 

Rad Kohanzad, 42 Bedford Row 

Date: 

Monday, June 1, 2020 

Topics: 

Contracts of employment 

This is an impressive two-volume book written to be used as a practical manual for those 

who need draft employment contracts and policies. It is a drafter’s paradise. 

The first volume contains the law and statement of principles; the second, the 

precedents. The first chapter is to be used as a go to, providing a detailed list of terms 

and conditions and policies that should be considered for the employment relationship. 

A helpful table allows the reader to locate both the commentary and the precedents for 

each particular clause. 

Chapters on data and recruitment 

Given that the book is aimed at non-contentious work, there is a chapter on the use of 

data for General Data Protection Regulation and Data Protection Act specialists to revel 

in and a great chapter on recruitment, addressing in detail how to avoid discrimination 

and how to deal with the tricky subjects of work permits and criminal offences, among 

many others. 

Workers and industries 

There is a 200-page chapter dealing with different types of workers and industries, from 

shiftworkers and zero-hour contactors, through to senior consultants and overseas 

workers. It really is difficult to conceive of a more comprehensive book on the subject. 

Both volumes deal with self-employed and agency workers, and there is an early chapter 

providing a detailed, up-to-date and helpful analysis of the case law on employment 

status. 

Terms and conditions 

The remainder of the first volume, more than 900 pages, provides a model terms and 

conditions manual on almost any contractual term you can think of, from hours of work 

and mobility clauses through to provisions on dismissal, all with a thorough commentary 

and an ability to cross-reference to the precedents in the second volume. 

Volume 1’s detailed exposition of the practical implications of law on the employment 

relationship, combined with more than 250 precedents (digital copies included) in 



Volume 2, mean that there has been no contractual or policy stone left unturned by Mr 

Duggan. 

Duggan QC on Contracts of Employment (4th Edition)  can be bought by ELA members, 

with a 20% discount from www.dugganpress.com, by putting in the code ELA20 when 

ordering. 

Publisher: Duggan Press, £250 

Author: Michael Duggan QC 

Suitable for: - Barristers - Solicitors 

Highlights: Comprehensive and detailed 

Room for improvement: none 

 

NB: FOR 25% DISCOUNT SEE ABOVE  

 

Comments from purchasers: 
"quite fantastically comprehensive" 

"very useful indeed" 

"this book – and the fabulous precedents – provide you with everything 

that you may need and indeed some things that you may not have even 

thought about previously" 

"This book is essential for any employment adviser who wishes to advise 

their clients for the long-term health of their business" 

"sheer industry" 

"a real life work" 

"a level of depth, clarity and precedents that you simply don’t get from 

any of the normal online resources" 
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