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BRIEFING  1:  SERVICE PROVISION CHANGES IN TUPE: RECENT CASE LAW 

7th July 2015 

Michael Duggan QC 

 

This Briefing considers some 43 cases on SPCs, which are all hyperlinked to the judgments, and then 

sets out the principles to be drawn from them.  

1. Although intended to bring clarity to the issue of transfers of contractors under the Transfer of 
Undertakings (Protection of Employment) Regulations 2006 (TUPE) the Service Provision 
Change (SPC) test has generated a substantial body of case law since it was introduced in 2006. 
This note is intended to review the recent case law and offer some guidelines.  The definition 
of an SPC is contained in Reg 3(1)(b): 

 
“(b)     a service provision change, that is a situation in which— 

(i) activities cease to be carried out by a person ('a client') on 
his own behalf and are carried out instead by another 
person on the client's behalf ('a contractor'); 

 
(ii)     activities cease to be carried out by a contractor on a client's 

behalf (whether or not those activities had previously been 
carried out by the client on his own behalf) and are carried 
out instead by another person ('a subsequent contractor') 
on the client's behalf; or 

(iii)     activities cease to be carried out by a contractor or a 
subsequent contractor on a client's behalf (whether or not 
those activities had previously been carried out by the client 
on his own behalf) and are carried out instead by the client 
on his own behalf, 

and in which the conditions set out in paragraph (3) are satisfied. 
(2)     In this regulation 'economic entity' means an organised grouping of resources 
which has the objective of pursuing an economic activity, whether or not that 
activity is central or ancillary. 
(2A)     References in paragraph (1)(b) to activities being carried out instead by 
another person (including the client) are to activities which are fundamentally the 
same as the activities carried out by the person who has ceased to carry them out. 
(3)     The conditions referred to in paragraph (1)(b) are that— 

 
(a)     immediately before the service provision change— 

 (i)     there is an organised grouping of employees situated 
in Great Britain which has as its principal purpose the 
carrying out of the activities concerned on behalf of the 
client; 
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 (ii)     the client intends that the activities will, following the 
service provision change, be carried out by the transferee 
other than in connection with a single specific event or task 
of short-term duration; and 

(b)     the activities concerned do not consist wholly or mainly of the 
supply of goods for the client's use.” 

 
2. The concept is simple one: activities are outsourced to a contractor, passed from one contractor 

to another or are taken back in house. However, the requirement in Reg 3(3) that there must be 
an organised grouping of employees situated in Great Britain which has as its principal purpose 
the carrying out of the activities concerned on behalf of the client has  engendered much litigation. 
In this note I shall consider the following issues relating to SPCs  in the context of recent case law: 
2.1. It is necessary that there be a Client. The SPCs provisions envisage a client (A) at the apex in 

a relationship with a contractor. Many of the issues that have arisen concern the position 
where the activity is passed from one contractor (B) to another (C). But does the identity of 
the client have to remain the same? 

2.2. What happens when the client takes the activity back in house but it is performed in a 
different way? The EAT have proffered a holistic approach to the Regulations. 

2.3. The activity must be fundamentally the same. 
2.4. There must been an organised Grouping of Employees. 
2.5. The principal purpose of the organised grouping must have been to carry out the activity in 

question. 
2.6. An activity may be divided up after a transfer and become so fragmented that it cannot be 

said there was an SPC. 
2.7. Not of short term duration, single event or sale of goods. 

 
It is only when the above criteria are satisfied that there will be an SPC.  
 

The identity of the Client 
 
3. It will be noted that the three alternative scenarios in which activities are transferred refer to 

‘a client’ and, consistently with the wording of the Regulations the Courts have held that there 
must be a single Client in order for the SPC provisions to apply.  in Hunter v McCarrick [2012] 
IRLR 274 the EAT found that erred in holding that there was a ‘service provision change’ under 
TUPE when, in a retendering situation, property management services were transferred from 
one contractor to another and the new contractor provided the services on behalf of a new 
client. The EAT held  that in order for there to be a service provision change in such 
circumstances, the client on whose behalf activities are provided must be the same before and 
after the change of contractor. The case was followed in Taurus Group Ltd v Crofts & Anor 
[2012] UKEAT 0024/12/2205 (22 May 2012)  and the same approach taken in including SNR 
Denton UK LLP v Kirwan [2012] IRLR 966. The Court of Appeal affirmed the EAT decision in 
McCarrick v Hunter [2013] IRLR 26.  
 

4.  SNR Denton UK LLP v Kirwan [2012] IRLR 966 is instructive as it involved a common fact 
scenario. The Claimant was an in-house lawyer working on facilities management contracts for 
a company which then went into administration. She was dismissed and the administrators 
appointed the appellant law firm as legal advisers. They continued the Claimant's work of 
disposing of the contracts.  The employment tribunal held that there had been an SPC but the 
EAT allowed an appeal on the basis that in order for TUPE to apply, the identity of the client 

http://www.employmentappeals.gov.uk/Public/Upload/10_0617rjfhSBDA.doc
http://www.employmentappeals.gov.uk/Public/Upload/12_0024fhSBCEA.doc
http://www.employmentappeals.gov.uk/Public/Upload/12_0158fhwwSBZT.doc
http://www.employmentappeals.gov.uk/Public/Upload/12_0158fhwwSBZT.doc
http://www.bailii.org/ew/cases/EWCA/Civ/2012/1399.html
http://www.employmentappeals.gov.uk/Public/Upload/12_0158fhwwSBZT.doc
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before and after the SPC must be the same. According to Mr Justice Langstaff, the “client” on 
whose behalf the law firm was working was not the company in administration but was instead 
the administrators. This meant that the SPC provisions did not apply.  

 
5. In Jinks v Havering LBC UKEAT/0157/14/MC a  Local Authority had contracted with a company – 

Saturn Leisure Limited  -  to manage one of its properties, including an associated car park. Saturn 
sub-contracted the operation of the car park to a sub-contractor, Regal Car Parks Limited. The 
main contract ended and the local authority took the management of the site and associated car 
parking in-house. The appellant's case was that he had initially been employed by Saturn and that 
from mid-April 2013 his employment had transferred to Regal. Then when the local authority had 
taken back the function of operating the car park, it was his case that his employment had 
transferred to the local authority. A Tribunal held that there had been no contractual relationship 
between Regal and the Local Authority so that there could be no TUPE transfer. However, the EAT, 
Recorder Luba QC, held that the Tribunal had been wrong to treat the client of a sub-contractor 
(Regal)  as necessarily being, and only being, the contractor (Saturn)  to which it was contractually 
bound to provide a service. B’s client could have been the local authority, which was the 
Claimant’s case. Horizon Security Services Ltd v Ndeze UKEAT/0071/14/JOJ (19 May 2014) was 
referred to for the proposition that the strict legal or contractual relationship did not necessarily 
answer the Regulation 3 issue.  The Judge referred: 
 

“…to three important principles established by the Horizon case.  The first 
principle is that the question of who is the client for Regulation 3 purposes is 
one of fact, not law.  Secondly, the principle that there could be more than 
one “client” in any given case.  Thirdly, the principle that the terms of 
Regulation 3(1) (b) (iii), read together with Regulation 2(1).  Together they 
show that the person on whose behalf services are provided by a sub-
contractor may not necessarily be the contractor from whom the sub-
contract is held.”  
 

6. In Ottimo Property Services Limited v Mr Duncan and Warwick Estates Properties Limited   
(UKEAT/0321/14/JOJ  - HHJ Eady QC) the issue was whether “a” or “the” client, for the purpose 
of a SPC transfer under Regulation 3(1)(b) was to be understood solely in the singular or 
whether it could allow for there to be (providing they remain identical) more than one client. 
The ET assumed that it must interpret “client” as requiring one single legal entity; the existence 
of a number of legal entities as clients - even if remaining identical before and after the change 
in service provision - meant that there could be no SPC transfer. The EAT held that this was 
incorrect and that there was no reason in principle why “the client” must be a single legal entity 
for these purposes; why, for example, might the SPC not involve a contract for the provision of 
particular services drawn up between a contractor and a group of persons who are collectively 
defined as “the client” under that contract?  The identity of the client or clients had to remain 
the same before and after the SPC, but that identity might involve more than one legal entity, 
subject to the caveat that it would still need to be possible to discern the intention of the client 
for the purposes of reg.3(3)(a)(ii). Intention for reg.3(3)(a)(ii) purposes would be easier to 
discern where those entities had evinced a common intention by entering into a contract 
together, and would be harder to demonstrate where there was no such umbrella contract. The 
absence of a single contract would not, however, necessarily be fatal to the finding of some 
commonality between the clients in question so as to allow for the identification of intention 
for those purposes. 

http://www.employmentappeals.gov.uk/Public/Upload/14_0157fhwwATMC.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0071fhwwJBJOJ.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0321fhwwATJOJ.doc
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=124&crumb-action=replace&docguid=I43C92A50E44E11DA8D70A0E70A78ED65
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The overall approach to SPCs:  An Holistic Approach 

7. One of the great difficulties with the SPC definition is its proclivity to encompass factual 
scenarios that were not envisaged or intended to be covered in the legislation. In such cases 
the Courts appear to have been astute to  limit the effects of SPCs where it appears that a result 
has been created that was not intended or is contrary to common sense. The approach to adopt 
to the Regulation was considered by Langstaff P in Johnson Controls Ltd v Campbell and anor,  
EAT, 14.2.12 (0041/12). The EAT held that there was no SPC change when a client cancelled a 
contract for services provided by a central coordinated taxi administrator and decided that its 
secretarial staff would in future place bookings directly with taxi companies. The activity carried 
out following the cancellation of the contract was different as there was no longer a central 
coordinated element, even though many of the tasks involved were the same. In reaching this 
conclusion, the EAT took the view that  identifying the relevant activity involves a holistic 
assessment. It stated that an activity may be more than the sum of its component tasks. The 
Claimant’s principal or sole function was the provision of ‘taxi administration services’. As part 
of this, the Claimant spent around 80 per cent of his time carrying out work for UKAEA, which 
included taking bookings from its staff; advising on timings for journeys they wished to 
undertake; reviewing booking data; ensuring the best use of available transport by combining 
jobs and pick-ups; allocating jobs to taxi companies; checking invoices from those companies 
against UKAEA’s orders; dealing with booking queries; maintaining a costs database; and 
carrying out checks on, and arranging security passes for, suppliers. The contract was cancelled 
to reduce costs.  

 

8. Langstaff P  noted the earlier case of Enterprise Management Services Ltd v Connect-Up Ltd and 
ors [2012] IRLR 190 in which a Tribunal had decided that there was no SPC principally  based on 
the fact that the service had been central and coordinated and, though this was not the only 
aspect of the service that changed after the alleged transfer, the employment judge had been 
entitled to focus primarily on this factor when deciding what the activity was. The EAT further held 
that a centralised service may well be, and often is, something that is essentially different from a 
service which lacks that feature. The EAT was also at pains to point out that the employment 
judge’s conclusion in the instant case was justified because of the particular facts before him and 
that employment tribunals “should not take this judgment as a signal that an activity will always 
become essentially different merely because it is split between others after a transfer”. In Johnson 
Controls, the organised grouping of employees consisted of one employee, namely Campbell, but 
the EAT expressly stated that there will be cases where an activity remains the same after a 
transfer even though it is carried out by more people. Langstaff J stated: 

 

“In our view, the Tribunal, faced with the question, which is its initial and critical 
question as identified by Kimberley, has to decide what an activity is. Mr 
Brittenden, who appears for UKAEA, argues that Mr Rose's analysis is an over-
analysis where it seeks to separate the how from the what. He points to the fact 
that small differences quantitatively between a service provided before a putative 
transfer and that occurring after can be critical, as they were in the Enterprise 
Management case, when the description adopted by the Tribunal was 15 per cent 
of the work no longer being carried on after as it had been before. We accept that 
identifying what an activity is involves an holistic assessment by the Tribunal. The 

http://www.employmentappeals.gov.uk/Public/Upload/12_00410042fhwwSBJOJ.doc
http://www.employmentappeals.gov.uk/Public/Upload/10_0462rjfhSBCEA.doc
http://www.employmentappeals.gov.uk/Public/Upload/10_0462rjfhSBCEA.doc
http://www.employmentappeals.gov.uk/Public/Upload/12_00410042fhwwSBJOJ.doc
http://www.employmentappeals.gov.uk/Public/Upload/12_00410042fhwwSBJOJ.doc
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Tribunal is trusted to make that assessment. Its evaluation will be alert to 
possibilities of manipulation, but it is not simply to be decided by enumerating 
tasks and identifying whether the majority of those tasks quantitatively is the 
same as the majority was prior to the putative transfer.  

Here the Judge, as it seems to us, was alert to the fact that if one took an approach 
of ticking off the tasks that were done, the majority might be said to have been 
performed by UKAEA after the putative change as they had before. In one sense 
it is hardly surprising; if a company needs taxi services, there will be a need for 
those services irrespective of the act performed if the activity is to be categorised 
differently from merely taxi booking. The Judge said in paragraph 6.14 that the 
service provided was in his view more than the sum total of the list of activities or 
tasks. He did so, it would appear, principally upon the basis that the service had 
been central and co-ordinated. It was not the only feature of the service that no 
longer operated after the putative transfer; as Mr Brittenden emphasises, it was 
"an important component" (paragraph 6.6) or "an important feature" (paragraph 
6.5). There were some differences that he enumerated; in particular the Tribunal 
expressed itself unsure as to what now was the arrangement, if any, for the 
processing of complaints, for administering passenger questionnaires and for 
maintaining any database record.  

The Tribunal acknowledged that key performance indicators that had been 
appropriate beforehand (see paragraph 6.8) no longer were so, at least to the 
extent of three of five identified. Nonetheless we consider that centrally the Judge 
placed emphasis upon the centralised and co-ordinated nature of the service. 
This, as it seems to us, was something that the Employment Judge was entitled to 
do. The lay members of this Tribunal are particularly emphatic that a centralised 
service of this nature may well be, and often in their experience is, something that 
is essentially different from a performance that lacks those two features. In part 
that might be demonstrated by considering the question of a database. If one asks 
generally why an employer would wish to centralise a service and produce such a 
database, the answer may be obvious. A database with its comprehensive 
overview cannot be replicated, if important, where the service is split, or at least 
not so easily. These are not conclusions of fact for us to reach, however; merely 
to demonstrate that in our view it cannot be said that to identify the service as 
did the Judge was necessarily to demonstrate an error of law, and it was certainly 
not perverse.” 

9. Adopting an holistic approach (Dictionary definition: Characterized by the belief that the parts of 
something are intimately interconnected and explicable only by reference to the whole) it was 
patent that the taking back in house of the activity of booking taxis, which would be done on an ad 
hoc basis, was not a SPC. It was noted that: 

“… the identification of “activity” is critical in many cases.  The case 
before us is an example of that.  An activity may be more than the 
sum of the tasks that are performed in respect of that activity, but 
a Tribunal must be careful to ensure that it does not take so narrow 
a view of that which “activity” consists of, in the case before it, as 
to forget that the context in which it decides “activity” is the 
context in which it is ever likely that employees’ continued 
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employment will be affected.  If for instance the activity performed 
by a given employee is after a service provision change to be 
performed by two or three employees in the transferee or, in a 
3(1)(b)(iii) situation, by the client itself, then it may well be that the 
approach of the Tribunal should recognise that the same activity 
may well be carried on, though it is performed now by three people 
rather than by the one person who earlier performed it.  These 
questions are, however, fundamentally questions of fact and 
degree.” 

10. In Islington LBC v Bannon UKEAT/0221/12/KN Islington was not able to effect its intended 
service provision change from CSV to Action for Children due to concerns by the latter over the 
Claimant’ disciplinary record with CSV which meant that they would not take her on as an 
employee. At the last minute it took in-house the discharge of its statutory duties under the 
Children Act 1989.  It was argued by Islington that there was that there was  no essential 
similarity between the pre and post-service change position because of differences between 
what CSV was doing and what Islington did or could do immediately. The EAT held that the 
Tribunal had correctly found there was a SPC.  HHJ McMullen QC stated that: 
 

“it plainly was the intention of Islington to discharge its functions under the 
statute itself; nobody else was there.  Does its imperfect performance of that duty 
mean there was no service provision change?  As the Judge recorded, Islington’s 
performance was unsatisfactory; it has acknowledged that.  It also acknowledged 
that the performance of the duties was unresourced. 
In my judgment, that does not change the essential examination of what occurred 
on the change.  The activities included those done by CSV.  Not all of them were 
carried out, because of the lack of resources, or because this situation landed on 
Islington’s doorstep at short notice; it did the best it could.  It could not be as 
ambitious and expansive as CSV was.  Nevertheless, it had the work in progress, 
as I will call it, of the existing relationships between the independent visitors 
organised by CSV and its LAC. There is no finding that any individual actually came 
forward and sought an independent visitor at that stage.  I accept Ms Gore’s 
analysis of the way in which the Employment Judge expressed himself in 

paragraph 27 of the reasons.”   
 

See also Lorne Stewart Plc v Hyde UKEAT/0408/12/GE where the issue was stated to be what was 

actually being done before and after the service provision change. 

 

Activity 

11. The 2014 Regulations added in Reg 3(2A) which confirms that the activities must be 
“fundamentally the same as the activities carried out by the person who has ceased to carry 
them out.”  This test means that where there has been a qualitative   change in the activities it 
may be that position that the activities cannot be said to the same. Where the activities have 
changed then there may not be a service provision change. This is illustrated by a number of 
recent  cases 

 

http://www.employmentappeals.gov.uk/Public/Upload/12_0221fhwwSBKN.doc
http://www.employmentappeals.gov.uk/Public/Upload/12_0408rjfhSBGE.doc
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12. In OCS Group v Jones & Ciliza [2009] UKEAT/0038/09/CEA the Appellant was a  large company 
operated a number of fully managed service contracts including catering, cleaning, security and 
pest control and the relevant contract related to catering services at the Cowley plant. The 
contract began in April 2005 and provided for a centrally located restaurant and deli bar facility 
supported by what are described as four satellites and a general shop, and the Respondents 
who are described as chef/supervisors worked in those satellites.  It was clear that the satellites 
were required to provide English and continental breakfast, beverages, a lunch involving hot 
soup and hot meals, vegetables as well as a salad bar, hot and cold baguettes, sandwiches, rolls, 
pizza and jacket potatoes together with hot and cold desserts and normal beverages. There was 
an issue before the Tribunal as to how much time the Respondents were involved in actual 
cooking but the Tribunal accepted the evidence from the Respondents that a great deal of their 
time was spent in the preparation of these hot meals. The contract was losing money and the 
Appellant wanted to try and renegotiate the contract but it was not successful and in due course 
MIS took over the contract from 1 August 2007. There was then an issue as to whether or not 
TUPE applied.  The Tribunal found that the MIS contract was, as they described it, a substantially 
reduced service which was "materially different to that operated by the Appellants", namely 
what were described as five dry goods kiosks, and there was no requirement for hot food 
preparation at the satellites. The satellites essentially were selling pre-prepared sandwiches and 
salads, although it is right to say the Tribunal took the view in dealing with a particular aspect 
of the Regulations that the staff did have to ensure the cleanliness of the tables, the presence 
of clean trays and condiments and the rotation of sandwiches.  The Tribunal in considering the 
Regulations in summary form found that the service provision changes did not engage on the 
basis that the activities were different. In particular, that:  

"… the operation had changed from the provision of a full canteen service 
where the Claimants were chefs to them becoming sales assistants in a 
kiosk."  

The EAT stated that “It seems to us that once the Tribunal had correctly identified 
the activity not merely as the provision of food for staff but, as they described it, 
a full catering service, they were on the facts entitled to come to a view whether 
there were substantial differences in the new contract. That was an issue of fact 
for them and once they had made up their minds on the activity and we are not 
persuaded that there is any fault in that approach”. 

 

13. In Metropolitan Resources Ltd v (1) Church Dulwich Ltd - in liquidation (2) Martin Cambridge 
& Ors [2009] IRLR 700,  Migrant Helpline, on behalf of the Home Office; had a contract with 
Churchill Dulwich Ltd by which Churchill provided accommodation to asylum seekers. Before 
the contract expired the Migrant Helpline entered into a replacement contract with 
Metropolitan Resources Centre Ltd for such provision at a different location.  Churchill received 
no more asylum seekers and had only a small number of asylum seekers who because of ill-
health could not be moved on immediately; all other asylum seekers were from 26.1.07 
allocated to Metropolitan. When Churchill's contract expired on Churchill’s employees claimed 
that there had been a transfer to Metropolitan of their employment under Reg 3(1) (b) of TUPE 
2006. The Employment Tribunal on a preliminary issue held that there had been such a transfer.   
The Tribunal considered whether the service provided after the change was fundamentally or 
essentially the same as that provided before the change. The answer to that was a matter of 
fact.  The fact that the transfer did not wholly take place on one day, that the employees did 
not leave Churchill on the date identified as the date of transfer and that the providers used 
different locations were not individually or collectively fatal to the existence of a SOC.  The EAT 

http://www.employmentappeals.gov.uk/Public/Upload/09_0038fhwwCEA.doc
http://www.employmentappeals.gov.uk/Public/Upload/08_0286rjfhwwRN.doc
http://www.employmentappeals.gov.uk/Public/Upload/08_0286rjfhwwRN.doc
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held that the Tribunal had correctly directed themselves and reached a factual conclusion which 
was open to them. HHJ Burke QC stated: 

 
“The statutory words require the Employment Tribunal to 
concentrate upon the relevant activities; and tribunals will 
inevitably be faced, as in this case, with arguments that the 
activities carried on by the alleged transferee are not identical to 
the activities carried on by the alleged transferor because there 
are detailed differences between what the former does and what 
the latter did or in the manner in which the former performs and 
the latter performed the relevant tasks. However it cannot, in my 
judgment, have been the intention of the introduction of the new 
concept of service provision change that that concept should not 
apply because of some minor difference or differences between 
the nature of the tasks carried on after what is said to have been 
a service provision change as compared with before it or in the 
way in which they are performed as compared with the nature or 
mode of performance of those tasks in the hands of the alleged 
transferor. A common-sense and pragmatic approach is required 
to enable a case in which problems of this nature arise to be 
appropriately decided, as was adopted by the Tribunal in the 
present case. The Tribunal needs to ask itself whether the 
activities carried on by the alleged transferee are fundamentally 
or essentially the same as those carried out by the alleged 
transferor. The answer to that question will be one of fact and 
degree, to be assessed by the Tribunal on the evidence in the 
individual case before it.” 

 
14. In Ward Hadaway v Capticks UKEAT/0471/09 the NMC, after competitive tender, gave a new 

contract for future solicitors' regulatory services to Capsticks. Ward Hadaway finished off the 
work it had but did not take any further work. No work in progress was handed over to Capsticks 
and no employee transferred. It was held that there was no SPC.  HHJ McMullen QC stated: 

“The first issue is to decide what the Tribunal was doing when 
it was looking at the activities. There is some uncertainty in 
paragraph 60 of its Judgment for on its own it indicates that 
the Tribunal regarded the activities as including both work in 
progress and expected work. The clear findings in the 
succeeding paragraphs put that beyond doubt. The Tribunal 
was here deciding a question of fact. It had already decided 
one important fact. Ward Hadaway had been able to carry 
out the work in progress in 2005 while not expecting or taking 
new work. Although the Tribunal's finding on this simply says 
no new cases were allocated, we have been told it was 
beyond its capacity to deal with any more work during that 
six month period. Thus, if it were true that the activities 
carried on by Ward Hadaway included the availability for new 
work, the activity of doing the work in progress continued 
unabated when the availability dried up temporarily. That 
was a fact which the Tribunal had in its mind when looking at 

http://www.employmentappeals.gov.uk/Public/Upload/09_0471fhLBSMrevised2JMCM.doc
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the expectation of work. We did give anxious consideration 
to the possibility that this was, like the OCS case, a question 
of law. The application of Regulation 3(1) to those facts was 
a matter of law. But it was open to the Tribunal to conclude 
that activities were not so extensive. Indeed, the proposition 
that the activity includes, however loosely it is put, the 
availability of Ward Hadaway to do work for NMC, pointed 
towards an economic entity on the lines of old TUPE (now 
Regulation 3(1)(a)). We can see that a firm of solicitors would 
provide solicitors to do work, office equipment, professional 
indemnity insurance, CPD, access to legal resources and so 
on, in the hope that they might attract work, or even where 
there is a strong relationship, as there is here, that they might 
expect work. That could itself be an activity which could be 
transferred, but it looks to us more like an economic entity 
than a service provision. It is at most the opportunity to be 
on standby should NMC refer a case. We hold that, while it is 
arguable that that constituted part of the activities, the 
Tribunal cannot be faulted in its clear decision that the 
activities for the purposes of a service provision change were 
the work in progress.  
On that basis it was not necessary for the Tribunal to consider 
anything further but it did. It went on to consider whether 
the work was of a different nature. It focussed on the correct 
tests. Its judgment as to the character and the quantity of the 
work and the nature of the service were all matters of fact for 
it to decide. The Tribunal made a permissible decision. 
Indeed, it seems to us to be correct.”  

 
15. Johnson Controls Ltd v Campbell and anor (See above). There was no SPC when a client 

dispensed with the services of an outsourced taxi administrator and allowed its staff, 
individually, to book taxis directly. In so holding, the EAT noted that identifying an ‘activity’ is a 
question of fact and degree, and involves a holistic assessment by the tribunal. The matter is 
not decided simply by enumerating tasks and asking whether, quantitatively speaking, most of 
those same tasks are done both before and after the putative transfer. 

 

16. The EAT in QLog Ltd v O'Brien UKEAT/0301/13/JOJ noted that the identification of the “activities” 
undertaken before and after the provision change was a matter of fact and degree for the 
Tribunal.  A cardboard manufacturer, Ribble, engaged a haulage company, McCarthy Haulage Ltd, 
to deliver its products. McCarthy employed HGV drivers, including O’Brien, on contracts stating 
that they would normally be required to work from Ribble's site. Ribble did not renew its contract 
with McCarthy, and instead engaged QLog, who managed logistics operations. QLog owned no 
haulage vehicles and employed no drivers. It acted as a "middle man" tendering between the 
customer and hauliers who actually undertook the deliveries and collections on behalf of the 
client. The ET found the mode of operation to be very different but that the activity was the 
transportation of Ribble’s goods so that there was an SPC. The Tribunal relied on the 2005 TUPE 
Consultation document which had not been referred to by the parties.   HHJ Eady stated: 

 

http://www.employmentappeals.gov.uk/Public/Upload/13_0301rjfhSBJOJ.doc
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“…in considering the question as to whether there is a service 
provision change, and an assumption of “activities” by another 
person from the original service provider, the question is whether the 
service provided after the change is fundamentally or essentially the 
same as that provided before; the answer to that question is a matter 
of fact…. 
In assessing whether the activities carried on by Qlog were 
fundamentally or essentially the same as those carried on by 
McCarthy, the ET had due regard to the very different mode of 
carrying out the activity in question but concluded that “the actual 
activity which [Qlog] had agreed to provide remained the same” 
(para. 14). That was a question of fact and degree for the ET, albeit 
that it needed to be careful to ensure that it did not take so narrow a 
view of that which “activity” consists of to forget the underlying 
purpose of the regulations (Johnson Controls). Had the ET simply 
concentrated on the different modes of operation, it might have been 
open to criticism that it had failed to have regard to the substance of 
the activity performed by Qlog, i.e. the transportation and 
distribution of Ribble’s goods to its customers….” 
 

The Tribunal had correctly set out the law and considered the facts so that the appeal was dismissed. 
See also Department for Education v Huke UKEAT/0080/12/LA where EAT stated “that the first task in 

a case such as the present is to identify the relevant activities  and then ask whether the activities 

carried out by the alleged transferee immediately after the transfer were essentially or  fundamentally 

the same as those which the organised grouping employed by the alleged transferor required to carry 

out immediately before it”.  

 Organised Grouping of Employees 
 
17. It is necessary that there be an organised grouping of employees who are dedicated to 

the activity in question.  It has become apparent from case law that this involves a 
degree of organising the group so that they have the principal purpose to carry out the 
activity; the fact that it is mere happenstance that they carry out the activity is unlikely 
to be enough. It is necessary that the employee be assigned to the activity.  

 

18. In Edinburgh Home-Link Partnership and ors v City of Edinburgh Council and ors, EATS, 10.7.12 
(0061/11) the Scottish EAT held that an ET was entitled to conclude that two directors of an 
organisation which provided services to persons at risk of homelessness on behalf of the Council 
were not assigned to the organised grouping of employees who transferred to the Council when 
it took some of these services back in house. The Council decided to take some of these services 
back in house, including the provision of visiting support for people in crisis. The directors’ roles 
had been largely strategic, involving the maintenance of the organisation itself, and they had 
not put forward sufficient evidence that they were directly involved in the front-line delivery of 
services. It was argued in the EAT that the directors were responsible for the employees who 
delivered the service in a highly regulated area of activity so that they should have been found 
to have been assigned to the organised grouping of employees. It was also asserted that their 
duties to the board and the Care Commission were ‘integral’ to the service required by the 

http://www.employmentappeals.gov.uk/Public/Upload/12_0080rjfhSBLA.doc
http://www.employmentappeals.gov.uk/Public/Upload/EATS.0061.11.BIFINAL.doc
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Council. It was clear, however, that the Claimants were not involved in ‘front line’ work. Lady 
Smith stated: 

“Underlying the Claimants’ approach seemed to be the proposition 
that in a case where a single client has taken regulated welfare 
activities “in house” all employees must transfer across. That is 
reflected in the articulation in the Notice of Appeal of what is referred 
to as being the “correct question”, namely: “in the case of a ‘single–
purpose agency …… dedicated to the delivery of a single programme 
of welfare activity under contract with a local authority…where, by 
definition, all governance, administrative and operational activities 
are …directed towards delivery of the programme, are those engaged 
in necessary and integral administrative (including so- called 
‘strategic’) activities thereby (and necessarily) excluded from being 
deemed to having been assigned to the organised grouping 
…?”  Elsewhere in the Notice of Appeal, references are made to 
“indirect client-linked administrative duties” as being demonstrative 
of the requisite assignation. 

40.          However, it was not established that all the work carried out 
by Mr McAleavy and Ms Morrison was, on the findings in fact, 
directed towards delivery of what is there referred to as “the 
programme” but is, I take it, meant to refer to the activities for which 
the Council contracted. There was no indication that all strategic work 
related to the Council contract and, importantly, it was conceded that 
the work on tendering, which was a pressing need at the relevant 
time, could not be said to fall into that category. Further, as the 
Tribunal Judge explains, there were other aspects of their work, 
whether in relation to the Care Commission or training, which were 
found to be separate from it as well. 
41.          Then, it is clear that TUPE makes no special provision for 
different types of activity. The fact that the activities for which the 
client contracted were regulated welfare activities does not make it 
any more likely that all employees were assigned to the relevant 
organised grouping. As regards the need for regulation, I fail to see 
how the fact that Mr McAleavy and Ms Morrison were the nominated 
officers for Care Commission purposes pointed to assignation. Care 
Commission compliance was a matter of statutory regulation 
separate and distinct from the carrying out of the activities required 
by the client contract….The appeal also proceeded on the basis that 
if a link can be shown between the claimant employee and the client 
work, then TUPE must apply. It is not, however, the law that every 
employee who can be linked in some way to the relevant client 
activity is to be regarded as assigned under reg 4. If that were so then 
a person employed, for example,  as a handyman at the transferor’s 
Head Office  keeping the building in a suitable condition for client 
work to be administered from it or as a cook there to maintain the 
nutritional status of the directors thereby enabling them to work 
efficiently, would fall to be regarded as assigned even although 
he/she may be wholly unaware of the identity of the client or the 
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activities for which the client has contracted and it could not be said 
that they would have been “organised” into the group providing the 
client service.  Put shortly, the fact that a causal chain can be shown 
does not determine the issue. Rather, the question is: was the 
particular employee, prior to the transfer, assigned to the organised 
grouping of employees which was organised to have as its principal 
purpose the carrying out of the activities for which the client 
contracted, on the client’s behalf?  

 

19. In Eddie Stobart Ltd v Moreman and ors [2012] IRLR 356 it was held that a group of employees 
who worked day shifts in a meat warehouse did not constitute an organised grouping of 
employees whose ‘principal purpose’ was to carry out activities for a particular client. The 
employer had not organised the work so that there were teams dedicated to the client’s 
contract. The employees just happened to carry out work for the client because their shift was 
at a time of day when the client’s customers chose to place their orders; the day shift dealing 
with one client ‘V’.  Underhill P noted that the issues of whether there was an organised 
grouping and, if so, whether all or any of the claimants were assigned to that grouping are 
analytically distinct. However, they overlap to a very considerable extent, since before 
considering who is assigned to a putative ‘organised grouping’, it is first necessary to identify 
what that grouping consists of. The EAT considered whether it was sufficient for ES Ltd to show 
that there was a group of employees who worked, as a matter of fact, mostly on tasks required 
by the contract with V or whether, as the employment judge held, it was necessary that the 
employees in question be organised as, in effect, members of a ‘V team’. Underhill P held that, 
whereas it was perfectly possible to see how a part of an undertaking may first become a 
separate entity only at the moment of transfer, it is the essence of a service provision change 
that the organised grouping should have existed prior to the loss of the contract. He stated: 

 

“Taking it first and foremost by reference to the statutory language, 
regulation 3 (3) (a) (i) does not say merely that the employees should 
in their day-to-day work in fact (principally) carry out the activities in 
question: it says that carrying out those activities should be the 
(principal) purpose of an “organised grouping” to which they 
belong.  In my view that necessarily connotes that the employees be 
organised in some sense by reference to the requirements of the 
client in question.  The statutory language does not naturally apply to 
a situation where, as here, a combination of circumstances – 
essentially, shift patterns and working practices on the ground – 
mean that a group (which, NB, is not synonymous with a “grouping”, 
let alone an organised grouping) of employees may in practice, but 
without any deliberate planning or intent, be found to be working 
mostly on tasks which benefit a particular client.  The paradigm of an 
“organised grouping” is indeed the case where employers are 
organised as “the [Client A] team”, though no doubt the definition 
could in principle be satisfied in cases where the identification is less 
explicit. 
19.         I do not regard that conclusion as objectionable on policy 
grounds.  No doubt the broad purpose of TUPE is to protect the 

http://www.employmentappeals.gov.uk/Public/Upload/11_0223rjfhSBZT.doc
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interests of employees by ensuring that in the specified 
circumstances they “go with the work” (though the assumption that 
in every case that will benefit, or be welcome to, the employees 
transferred is not universally true).  But it remains necessary to define 
the circumstances in which a relevant transfer will occur, and there is 
no rule that the natural meaning of the language of the Regulations 
must be stretched in order to achieve transfer in as many situations 
as possible. 
20.         Indeed the policy considerations point, if anything, the other 
way.  If the putative “grouping” does not reflect any existing 
organisational unit there are liable to be real practical difficulties in 
identifying which employees belong to it.  It is important that on a 
transfer employees should, so far as possible, know where they stand 
(cf. the observations of this Tribunal in OTG Ltd v Barke [2011] ICR 
781, at para. 21 (3) and (4) (pp. 796-7), approved by the Court of 
Appeal in Key2Law (Surrey) LLP v De’ Antiquis [2011] EWCA Civ 1567, 
at para. 103).  In the present case, as the Judge pointed out in para. 
9.19 of the Reasons (see para. 13 above), most employees would not 
even know who they were “picking” for (I was told that packs were 
identified by bar-code only).  It would be very unsatisfactory if their 
fate had to depend on the kind of detailed enquiries which the Judge 
accepted (see para. 14 above) would be necessary on the assignment 
issue if it had arisen.  By contrast, if the touchstone was whether a 
particular employee was assigned to a recognised team principally 
serving a particular client, the answer would normally be evident 
(though no doubt there would sometimes be marginal cases).   
21.         I see no inconsistency between that conclusion and the 
decision in Fairhurst.  The Court of Appeal was dealing in that case 
with a problem arising under a different provision of TUPE (as it then 
stood) concerned with the transfer of part of an undertaking.  The 
situations are not comparable.  Whereas it is perfectly possible to see 
how a “part” of an undertaking may first become a separate entity 
only at the moment of transfer, it is the essence of a service provision 
change that the “organised grouping” should have existed prior to the 
loss of the contract.  Still less can I see that the decisions of this 
Tribunal in Kimberley or Clearsprings have any bearing on the 
present issue: they were concerned with wholly different questions.” 

 

20. It is therefore apparent that an ad hoc arrangement is unlikely to give rise to an SPC. The case 
was followed in Argyll Coastal Services Ltd v Stirling and ors [EATS 0012/11] in which  Lady 
Smith observed that the phrase ‘organised grouping of employees’ connotes a number of 
employees which is “less than the whole of the transferor’s entire workforce, deliberately 
organised for the purpose of carrying out the activities required by the particular client contract 
and who work together as a team”. Lady Smith stated: 

 

“46.         I have no difficulty in acceding to Mr Napier’s submission that 
the Tribunal erred in determining that the Claimants’ contracts of 
employment had transferred without considering whether or not the 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2011/0320_09_1602.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2011/0320_09_1602.html
http://www.bailii.org/ew/cases/EWCA/Civ/2011/1567.html
http://www.employmentappeals.gov.uk/Public/Upload/EATS.0012.11.BIFINAL.doc


14 
 

  www.DugganPress.com 
 

requirements of regulation 4(1) were satisfied.  The issue of whether or 
not a particular employee was assigned to the “organised grouping of 
employees” affected by the transfer and thus entitled to the protection 
of TUPE is not a mere formality.  It can only be resolved after a proper 
examination of the whole facts and circumstances.  Being involved in the 
carrying out of the relevant activities immediately prior to the transfer 
will not necessarily mean that that employee was assigned to the 
organised group.  It is not difficult to think of circumstances where it will 
not be possible to conclude that an employee was assigned to the 
organised grouping such as where he was only working on that matter on 
a temporary basis – to provide cover for a member of the group who is 
on leave, for instance.  An employment tribunal has to take care to be 
satisfied that the particular claimant was in fact assigned to the relevant 
organised grouping prior to the transfer before it can reach what is a 
highly significant conclusion for both claimant and putative transferee 
that the contract of employment transferred across when the client 
changed their service provider.  It is self-evident that to consider the issue 
raised by regulation 4, consideration of the whole facts and circumstances 
in which the Claimants worked will be required and I am satisfied that 
that needs to be carried out afresh, particularly since the remit will be a 
new tribunal…”. 

 
 
21. In Seawell Ltd v Ceva Freight (UK) Ltd and anor EATS, [2012] IRLR 802;  [2013] IRLR 726,  Inner 

House of the Court of Session,  the issue was whether the Claimant  who worked solely for one 
client constituted an ‘organised grouping of employees’ whose principal purpose was to carry 
out activities on behalf of that client. Ceva Ltd carried out a business forwarding freight from its 
warehouse in Dyce. It organised the workforce into two separate groups, one for ‘inbound’ 
goods and one for ‘outbound’ goods. The Claimant was employed in the outbound group, along 
with seven other employees. CF Ltd provided services for a number of clients who outsourced 
work to it. Among them was ND Ltd, the owner of a business which supplied personnel, goods 
and materials to various offshore oil platforms. Ceva Ltd stored goods and materials for ND Ltd 
at its Dyce warehouse and shipped the goods to the relevant oil platforms when required. In 
around April 2008, ND Ltd sold its business to Seawell Ltd, which continued to outsource storage 
and shipping services to Ceva Ltd, although it made it clear that this arrangement was 
temporary. The Claimant spent all his working time on the account for Seawell Ltd (‘the Seawell 
account’). Four other employees from the outbound group, the general manager, the 
Claimant’s line manager and two warehousemen, spent between 10 and 30 per cent of their 
time on it. From 1 September 2009 onwards, Seawell Ltd gradually took the storage and supply 
activities in house so that, by 1 January 2010, Seawell Ltd was carrying out all the activities 
formerly carried out for it by Ceva Ltd. Ceva Ltd asserted that the Claimant’s employment had 
transferred to Seawell Ltd under TUPE and informed him that he would be required to report 
to Seawell Ltd for work on 5 January 2010. Seawell Ltd, however, denied that TUPE applied and 
refused to take him on. The Claimant brought employment tribunal claims for unfair dismissal 
against both Seawell Ltd (in the event that TUPE applied) and Ceva Ltd (in the event that it did 
not). He also brought a claim for failure to inform in accordance with TUPE, assuming TUPE 
applied. It was held that TUPE applied to transfer but this was overruled in the EAT. Lady Smith 
stated that ‘organised grouping of employees’ connotes a deliberate putting together of a 

http://www.employmentappeals.gov.uk/Public/Upload/EATS003411BIFINAL.doc
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group of employees for the purpose of the relevant client work – it is not a matter of 
happenstance.   
 

22. The EAT decision was upheld in Ceva Freight (UK) Ltd v Seawell Ltd [2013] IRLR 726, by the 
Inner House of the Court of Session. The fact that an organised grouping can be a single person 
does not mean that if a single employee spends all of his time on the work of a particular client, 
he constitutes an “organised grouping”. Lord Essie stated that the initial focus must be on the 
“activities”: “where the activities are carried out by the collaboration, to varying degrees, of a 
number of employees who are not organised as a grouping having as their principal purpose 
the carrying out of the activities for the client, it is not legitimate to isolate one of that number 
on the basis that the employee in question devoted all, or virtually all, of his or her working time 
to assisting in the collaborative effort.” Instead, the definition of “organised grouping” as being 
capable of including a single employee was directed at a case where the activities in question 
are carried out by a single individual. 

 

 

23. In Enterprise Management Services Ltd v Connect-Up Ltd and ors, EAT [2012] IRLR 190 it was 
held that the activities carried out by outgoing contractor were not essentially or fundamentally 
the same as those carried out by the incoming contractor and  that there was fragmentation of 
the service after the putative transfer date such that no SPC transfer took place. An employment 
judge was entitled to find that there was a significant change in activities (the provision of IT 
support in schools) when some 15 per cent of the work done by the contractor, EMS Ltd, was 
omitted from the retendered contract awarded to a different contractor. Added to the fact that 
the retendered service was also fragmented among a number of different contractors, the 
retendering did not amount to an SPC.  A point that Peter Clark HHJ did not decide, because it was 
raised too late, was whether activities can be split into parts for the purpose of determining 
whether Reg 3(1) (b) applies.  

 

24. In Rynda (UK) Ltd v Rhijnsburger [2015] IRLR 394 the question of an organised grouping of 
employees was considered by the Court of Appeal. Drawing on two EAT authorities, Eddie Stobart 
Ltd v Moreman and Seawell Ltd v Ceva Freight (UK) Ltd, although not reconciling the differences 
between them as such, Lord Justice Jackson set  out guidance on the correct approach to this 
issue:  

“If company A takes over from company B the provision of services to 
a client, it is necessary to consider whether there has been a service 
provision change within reg.3 of TUPE. The first stage of this exercise 
is to identify the service which company B was providing to the client. 
The next step is to list the activities which the staff of company B 
performed in order to provide that service. The third step is to 
identify the employee or employees of company B who ordinarily 
carried out those activities. The fourth step is to consider whether 
company B organised that employee or those employees into a 
“grouping” for the principal purpose of carrying out the listed 
activities.” In this case, a commercial property manager devoted all 
of her time to the putative transferor's Dutch activities and no other 

http://www.bailii.org/scot/cases/ScotCS/2013/59.html
http://www.employmentappeals.gov.uk/Public/Upload/10_0462rjfhSBCEA.doc
http://www.bailii.org/ew/cases/EWCA/Civ/2015/75.html
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employee provided any significant assistance. Regulation 2(1) of 
TUPE provides that a single employee may constitute an “organised 
grouping of employees” and the Court of Appeal holds that this was 
such a case. The employer “specifically instructed the claimant to 
carry out all of the activities which were necessary to provide the 
services required ...” 

25. The employee must be assigned to the organised grouping working for the client. What happens 
when a client requires an employee to be taken off the contract but the contractor does not 
follow the instruction? This was considered in  Jakowlew v Nestor Primecare Services Ltd (t/a 
Saga Care), Jakowlew v Westminister Homecare Ltd  UKEAT/0431/14/BA. On 19 June 2013, the 
London Borough of Enfield issued an instruction to the First Respondent that the Claimant and 
others should no longer work on the contract.  The First Respondent did not accept that 
instruction: it wrote to the London Borough of Enfield challenging the instruction.  The 
organised grouping transferred to the Second Respondent on 1 July 2013.  It was held by the 
EAT that on the facts it was plain that the First Respondent continued to assign the Claimant to 
the organised grouping of workers immediately before the transfer. (See also Robert Sage 
Limited T/A Prestige Nursing Care Limited v O’Connell [2014] IRLR 428).  
 

26. There must be a sound basis for deciding that the employee was assigned to the part 
transferred. In Wgc Services Ltd v Oladele & Ors UKEAT/0091/14/SM the EAT stated that the 
following must be considered: 

(1)  Were “activities carried out by a contractor on a client’s behalf” and what were they?  
(2)  Was there an organised grouping of employees which had as its principal purpose the 
carrying out of the activities concerned?   
(3)  Did those activities cease to be carried out by the contractor on the client’s behalf and 
were they carried out instead by another contractor?   
(4)  Was the employee concerned assigned to that organised grouping of employees?   

 
27. The Tribunal had not carried out the proper exercise in that case. A similar result was decided 

in Alhco Group Ltd v Griffin UKEAT/0007/14/BA where it was accepted that the relevant activities 
had transferred but there was a dispute about how had been assigned. The Judge stated that: 

“It is our assessment that this is a plain case in which the 
Employment Judge has failed to adequately explain the 
reasons for his decision.  He does not identify the parameters 
of the organised grouping.  Was it all the previous MJT staff 
or just some of them? If some of them, which of them, and 
how defined? He does not explain how any such group was 
organised or became separately identifiable.  He says nothing 
at all about how it is demonstrated that any of these eight 
particular Claimants were assigned to whatever the grouping 
was.”  

 

 

http://www.employmentappeals.gov.uk/Public/Upload/14_04310432fhwwATBA.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_04310432fhwwATBA.doc
http://www.employmentappeals.gov.uk/Public/Upload/13_03360337rjfhCTDA.doc
http://www.employmentappeals.gov.uk/Public/Upload/13_03360337rjfhCTDA.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0091fhwwATKN.doc
http://www.employmentappeals.gov.uk/Public/Upload/14_0007fhwwATBA.doc
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Principal purpose  

 

28. Another important limitation is that the organised grouping must have, as its principal purpose, 
the activity in question. In Seawell Ltd v Ceva Freight (UK) Ltd and anor EATS, [2012] IRLR the 
test was considered  under Reg 3(3)(a)(i) by which  it must be the principal purpose of the 
organised grouping to carry out ‘the activities concerned’ on behalf of the client, which for the 
purpose of Reg 3(1)(b)(iii) are ‘whatever activities are, after the change, carried out by the client 
on its own behalf instead of by the contractor’. In this instance Seaward Ltd took over all aspects 
of the work formerly carried out by five of Ceva’s employees, not just those aspects carried out 
by the Claimant. This meant that the Claimant was not carrying out ‘the activities concerned’ 
prior to the change (albeit he carried out part of them), with the result that he could not satisfy 
the requirements of Reg 3(3) (a)(i). The Court of Session upheld this approach. 
 

 

Fragmentation  

29. One of the fundamental issues that the Court have had to deal with is whether there can be an 
SPC when the activities become fragmented after the transfer. In the case of a company that 
uses one  firm of accountants to provide its auditing and accountancy advice and then, after a 
few years, the company decides not to renew the appointment but  instead appoints a new firm 
of accountants there is likely to be an SPC if the above criteria are met. This may be so even if 
the non-renewal is as a result of dissatisfaction with the organising grouping of employees 
working on the activity. Where, however, activities are dispersed, it may be that the activities 
have become so fragmented that there can be no SPC. 

 

30. This has been one of the major battlegrounds of the SPC as the issue will often be whether it 
can be said that the business carried out by the first contractor is so fragmented that it cannot 
be said there was a SPC. This was the position in Thomas-James and Ors v Cornwall CC & Ors 
Bristol ET (2008) 1701021-22 (28th February 2008 unreported); where the manner in which the 
provision of legal advice through the country from 17 contractors who were reduced down to 
nine, and who provided ad hoc advice, meant that there could not be a transfer as it was not 
possible to identify to where the work had transferred. The case provides a classic example of 
fragmentation. Other cases are not quite so clear. 

 

31. In Kimberley Group Housing Ltd v Hambley and Ors   [2008] ICR 1030, IRLR 682 a service has been 
provided by one contractor and was to be provided by two or more contractors in succession to 
the first. The issue was of those two, if any, should take responsibility for any employee who had 
been engaged in performing the service previously and on what principled basis?  Leena provided 
accommodation and related services for asylum seekers pending determination of their 
applications for asylum by agreement with the Home Office. It provided about 140 properties in 
Middlesbrough and approximately 50 properties in Stockton to accommodate a fluctuating 
number of asylum seekers. In 2006 Leena lost the contract.  Kimberley, the First Appellant, and 
Angel, the Second Appellant, were awarded the right to succeed Leena under a new contract.  
They did not accept that TUPE applied, whether the 1981 Regulations or the 2006 Regulations 

http://www.employmentappeals.gov.uk/Public/Upload/EATS003411BIFINAL.doc
http://www.employmentappeals.gov.uk/Public/Upload/07_04880489fhCNRN.doc
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which superseded the 1981 Regulations with effect from 6 April 2006.  As a result employees of 
Leena who had been engaged in the service of providing accommodation and related services for 
asylum seekers lost their jobs.  Six of them brought claims before the Employment Tribunal.  Three 
were from the Middlesbrough office and three from the Stockton office, Leena having had one 
office in each location.   

 

32. It was argued that TUPE applied. The Tribunal thought that in the circumstances before them there 
was no transfer which fell under 3(1)(a). The Tribunal however concluded that there was a service 
provision change.  The activities which it found to be the relevant activities were “the provision of 
suitable accommodation and related support services to asylum seekers in Middlesbrough and 
separately in Stockton”.  The ET held that there was no old style transfer as the economic entities 
which Leena operated in Middlesbrough and Stockton involved much equipment which was 
simply not transferred.  The accommodation was not necessarily the same and the leases under 
which the accommodation was occupied were different as enjoyed by Leena from those leases as 
enjoyed by Kimberley and Angel.  In particular Kimberley and Angel secured the benefit of full 
repairing leases by the landlords and did not have any obligation themselves to externally repair. 
It was held that there was a SPC under the 2006 Regulations.  The Tribunal stated that: 

“There are, as we see it, four options:  
a) The drafting of TUPE 2006 is ineffective to protect employees where 

there is a change of employer, which will satisfy all the requirements 
of regulation 3(1)(b) were it not for the fact that no single transferee 
could be identified as having taken over activities which in the hands 
of the transferor had its own dedicated sub group of employees 
assigned to the same specific place or area.  Mr Gargan in arguing for 
this option, [we interpose that he was Counsel then as now for Angel], 
to his credit, acknowledged that may well not have been what 
Parliament intended - but it was, he says, what has been written. 

b) The Tribunal makes an arbitrary allocation of employees between 
transferees.  As we explained at paragraph 4.28 above we, and all 
representatives, found that absurd.   

c) The transferee who takes the greater part of the transferor’s activities 
takes all the employees of the transferor.  There are two main reasons 
why this would be unacceptable.  First it is plainly unfair and would 
stifle competition and enterprise.  Second, as the facts here show, 
although the size of the whole of the transferor’s activities was 
ascertainable, without hindsight one cannot tell which of the two 
transferees acquire the greater part until they have finished the 
contest between themselves to acquire as much as they can.   

d) That although the people and their contracts cannot be “split” the 
liabilities under these contracts can.”   

 

33. The ET ruled out (b) and (c). The ET opted for the legal fiction of (d). The Tribunal in accepting 
option (d) concluded that the liabilities for the financial consequences of the dismissals of the 
Claimants which had taken place should fall as to 3 per cent in respect of the Stockton 
employees upon Angel and 29 per cent in respect of Middlesbrough employees with the balance 
(97 per cent and 71 per cent respectively) being for Kimberley to discharge.  This approach was 

disapproved of by the EAT which  stated: 
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“If, however, one is looking at 3(1)(b) having excluded 3(1)(a) (as the 
Tribunal here did in conclusions which, on that, are not appealed from 
and so we do not revisit) it seems to us that the first question for the 
Tribunal is to identify the relevant activities or as it may be relevant 
activity.  It is only when that has been done, very much as if this were a 
3(1)(a) transfer, where a Tribunal would begin by seeking to identify the 
relevant economic entity, that the Tribunal can see whether or not those 
activities come within 3(1)(b)(ii), in this case as being activities which 
cease to be carried out by a contractor on a client’s behalf and are carried 
out instead by another person on the client’s behalf.   
As to whether there was here a service provision change the Tribunal 
identified the activities as we have described and no one challenges that 
description.  It seems to us that care may need to be taken by a Tribunal 
in deciding what it is that constitutes the relevant activities.  If, for 
instance, here the relevant activities had been described as “maintenance 
operations” then it is possible that there might have been a different 
conclusion, but we cannot consider that further.  The Tribunal found that 
the activities of providing suitable accommodation and related supported 
services to asylum seekers in the town concerned had been carried out 
by a contractor on a client’s behalf.  That is all that 3(1)(b)(ii) looks at:  to 
see that those activities have ceased.” 

 

34. The EAT then stated: 

“Turning to Regulation 3(3) it had to consider whether, immediately 
before the ceasing of activities by a contractor on a client’s behalf, there 
was an organised grouping of employees which had as its principal 
purpose the carrying out of the activities concerned on behalf of the 
client.  The Tribunal found that there was.  Mr Gargan submits that when 
one looks at Regulation 3(3)(a)(i) the Tribunal is required to consider the 
carrying out of the activities concerned.  Those words refer back, he 
submits, to the activities identified in 3(b)(ii), those are the activities 
which cease being carried out.  Accordingly he submits that if, for 
example, an organised grouping of employees carries out 100 per cent of 
the work of a client in a particular area and let us suppose 30 per cent of 
that work is after a given date to be performed by another contractor in 
succession, leaving 70 per cent still to be performed by the original 
contractor, one cannot say, he submits, that the organised grouping of 
employees had as its principal purpose the carrying out of the 30 per cent.  
That is because by comparison of the 30 per cent with the 70 per cent it 
is obviously lesser.  The principal purpose would have to be defined by 
reference to the 70 per cent which remained.  Accordingly in a situation 
such as Angel faced, he would submit that on that basis there was no 
service provision change because the employees engaged by Leena never 
had as a principal purpose the carrying out of the activities thereafter 
conducted by Angel because if one looked at the principal purpose it 
would be to carry out the activities now performed by Kimberley.   
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In our view the word “principal” qualifies the purpose.  A distinction is to 
be drawn between a principal purpose and one which is merely ancillary.  
We do not see the word “principal” as being concerned with any 
arithmetically quantitative approach to the service in fact performed.  We 
see it as entirely consistent with the wording and intent of the regulations 
that, where a service is split and that service is being performed by an 
organised grouping of employees which has as its principal purpose the 
carrying out of the service, a quantitative comparison of the service after 
the transfer, using that word neutrally, as against before is not called for 
by the regulations.  We therefore do not accept his submission, but we 
recognise that our conclusion as to this is (as will be seen) unnecessary 
for the resolution of this appeal.”  
  

35. The EAT concluded as follows: 

“We conclude that the Tribunal here was entitled to come to the view 
that there was a service provision change.  It may be that there are some 
circumstances in which a service which is being provided by one 
contractor to a client is in the event so fragmented that nothing which 
one can properly determine as being a service provision change has taken 
place.  This Tribunal considered whether that was the case here and 
concluded it was not.  We think that since there are two overlapping 
contracts now providing for activities which were previously provided by 
one provider that the Tribunal was entitled to come to that view.  Having 
come to that view the question then turns to what the consequence is.  
We observe that when a Tribunal is examining the question whether 
there is a service provision change or not it is of course entitled to, and 
must, look at all the facts and their implications in the round, and it may 
be that a Tribunal wishes to take into account as indicating that there is 
no service provision change any difficulties in determining who should 
take responsibility for an employee’s contract after any given date.  But 
as a matter of clarity and logical progression having taken that into 
account in determining whether there is a service provision change, as 
this Tribunal here in our view was entitled to do, we turn now to what the 
consequence is and how Regulation 4 operates. 
We begin with the Tribunal’s preferred option, option (d).  We are 
somewhat surprised that this was put forward for serious consideration 
let alone adopted by the Employment Tribunal.  First, there is no warrant 
for the approach the Tribunal took of dividing the liabilities under a 
contract between two transferees on a percentage basis.  There is no 
warrant for this in statute nor in common law.  There is no precedent for 
it.  It is truly novel.  Secondly, the Employment Tribunal considered that 
there could be a separation of the contract of employment from the 
liabilities, rights, powers and duties under or in connection with such a 
contract of employment.  It did this recognising that it was well 
established that an employee could not be the servant of two masters at 
the same time in common law.  That would be especially true here where 
the parties were in competition.  It cited, if citation were needed, the SO 
Bernicia [1859] 1 AC 643 for that proposition.  Here apparently the 
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Tribunal considered that what allowed for the division of liabilities on the 
percentage basis we have indicated was the fact that there had been 
dismissals of the employees concerned which although unlawful were 
effective.  We consider that the Tribunal did not carry that logic through 
to consider the consequences nor base it in the regulations.” 
 

36. On the question of where liability falls the EAT stated: 

 

“Given that there is here a finding which the Tribunal was entitled to make 
that there had been a service provision change in respect of the relevant 
activity, there was a relevant transfer.  It is well established in the law 
relating to the transfers of undertakings that there may be difficulties in 
determining whether a given employee remains with a transferor or is 
transferred with the undertaking which is transferred.  The European Court 
of Justice considered in Botzen v Rotterdamsche Droogdok Maatschappij 
B.V. [1955] ECR 519 if the rights and obligations under the contracts of 
employment of employees of an administrative department which was not 
transferred where that department carried out duties for the benefit of a 
transferred part of an undertaking should be considered as passing to the 
transferee or remaining with the transferor.  The conclusions given by the 
European Court of Justice in paragraphs 13-15 of the report were these: 

  13. Rotterdamsche…claims that only employees working full-time 
or substantially full-time in the transferred part of the undertaking are 
covered by the transfer of employment relationships, to the exclusion 
of those engaged in partial tasks in various businesses or parts of 
businesses and those who, although working for several businesses or 
parts of businesses, form part of the remaining staff. 

  14. On the other hand, the Commission considers that the only 
decisive criterion regarding the transfer of employees’ rights and 
obligations is whether or not a transfer takes place of the department 
to which they were assigned and which formed the organisational 
framework within which their employment relationship took effect. 

  15. The Commission’s view must be upheld.  An employment 
relationship is essentially characterised by the link existing between the 
employee and the part of the undertaking or business to which he is 
assigned to carry out his duties.  In order to decide whether the rights 
and obligations under an employment relationship are transferred 
under Directive 77/187 by reason of a transfer within meaning of article 
1(1) thereof, it is therefore sufficient to establish to which part of the 
undertaking or business the employee was assigned.” 

 

37. The position was therefore as follows: 

“The only material we have to go on (which may be much more 
limited then it will be in any subsequent case raising the same 
problem) is the percentage division as between 29 per cent of the 
activities performed in Middlesbrough after the relevant date by 
Angel as against 71 per cent by Kimberley.  It seems to us however 
that the percentages are such that we can have little doubt that, 

http://www.bailii.org/eu/cases/EUECJ/1985/R18683.html
http://www.bailii.org/eu/cases/EUECJ/1985/R18683.html
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there being no other relevant facts, the contracts and the rights, 
duties and liabilities under the contracts of the three Middlesbrough 
employees Bibby, Miller and Hambley should be regarded as passing 
to Kimberley.   
Accordingly the appeal succeeds with the result that in respect of 
both of the transfers we have been considering the liabilities will fall 
now upon Kimberley and will not be apportioned on a percentage 
basis as between Kimberley and Angel.  The cross-appeal is not being 
pursued and stands dismissed.” 

 

38. The EAT also considered the position in Clearsprings Management Limited v Mrs Ankers 
[UKEAT/0054/08] in which it was held that the service provided by the transferor was too 
fragmented to give rise to a transfer. It was contended on appeal that the Tribunal was wrong to 
state that there was not an SPC where there was more than one transferee. The EAT did not agree 
that the Tribunal had limited itself to that proposition. It stated that: 
 

“17. It is at this point that the particular facts of the case become 
important.  Before considering the facts here it is instructive to consider 
the factual matrix in other decided cases.  First, Hambley.  There the 
finding was that 71 per cent of the activities performed in 
Middlesborough were performed by one putative transferee, Kimberley, 
and the remaining 29 per cent by Angel, the other putative transferee.  
On the basis of that finding the Employment Appeal Tribunal concluded 
that the relevant employees of Leena Homes transferred to Kimberley.  
The position was even clearer at Stockton, 97 per cent of the operation 
went over to Kimberley and only 3 per cent to Angel.  The relevant 
employees carrying out Leena’s activity at Stockton transferred to 
Kimberley.  To take another example from the pre-2006 law, in Duncan 
Web Offset (Maidstone) Ltd v Cooper [1995] IRLR 633 (EAT, Morison P) 
about 80 per  cent of the Claimant’s employees’ time was devoted to that 
part of the business of Passmore Web Offset which was transferred to 
Duncan Web Offset.  A relevant transfer of their contracts of employment 
took place.  Thirdly, in Fairhurst Ward, to which the Creed Tribunal 
referred (paragraph 87), the maintenance of void housing stock 
throughout the area of a local authority was initially let to a single 
contractor and then, on re-tendering, to two separate and different 
contractors.  The Court of Appeal held that each particular part 
transferred was identifiable as a separate economic entity such that a 
relevant transfer took place.  What was one geographical area was 
partitioned into two.  Each part of the undertaking was separately 
transferred to the respective incoming contractors.  We note that in the 
Employment Appeal Tribunal Judge Burke QC, at paragraph 42 of his 
judgment, set out at paragraph 19 of the judgment of Mummery LJ in the 
Court of Appeal, observed that “circumstances may be envisaged where 
the degree of fragmentation might be such that what emerged was not 
recognisably the same entity when viewed as a whole, so that no relevant 
transfer could take place”.  That was not the position on the facts of that 
case as the Employment Tribunal found.  Both the Employment Appeal 

http://www.employmentappeals.gov.uk/Public/Upload/08_0054fhLBLA.doc
http://www.bailii.org/uk/cases/UKEAT/1995/47_95_1506.html
http://www.bailii.org/uk/cases/UKEAT/1995/47_95_1506.html
http://www.bailii.org/ew/cases/EWCA/Civ/2004/83.html
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Tribunal and the Court of Appeal declined to interfere with that 
conclusion. 
18. Against that background we return to the Creed Tribunal’s findings in 
the present case.  The activity carried out by Clearsprings was the 
provision of accommodation and pastoral care to asylum seekers 
allocated by NASS in the North West (Reasons, para 47).  As at the earliest 
possible transfer date, 31 May 2006 (paragraph 74), 425 SUs had already 
been taken on, during the transition period, by Priority, leaving only 62 
with Clearsprings and 175 by UPM, leaving 154 with Clearsprings 
(paragraph 27 (51)).  The allocation of SUs to individual Claimants 
(paragraph 27 (52)) showed no discernible pattern of re-allocation to the 
incoming contractors.  In short, we accept the submissions developed by 
Mr Truscott QC, Mr Gargan and Miss Woodward that on their findings of 
primary fact this Employment Tribunal was entitled to conclude that the 
activity carried on by Clearsprings was so fragmented that no relevant 
transfer took place, applying Regulation 3(1)(b) read with Regulation 
3(3).” 

 

39. See also Nottinghamshire Healthcare NHS Trust v Hamshaw & Ors  [UKEAT/0037/11/JOJ]. 

 

Single event or task of short term duration  

40. The reference in para (3)(a)(ii) to 'other than in connection with a single specific event 
or task or short-term duration' is meant to exclude the engaging of another only for a 
relatively brief, one-off purpose. In Ledernes Hovedorganisation (acting for Rygaard) v 
Dansk Arbejdsgiverforening (acting for Strø Mølle Akustik A/S): C-48/94 [1996] IRLR 
51, the ECJ held that where firm B took over the completion of firm A's existing building 
sub-contract, that was only the transfer of a contract, not of an undertaking, even 
though the employee went with it. Subsequently, however, the EAT viewed Rygaard as 
a peculiar case on particular facts, and not as casting doubt on the previous case law on 
contracting-out: BSG Property Services v Tuck [1996] IRLR 134, EAT; Argyll Training Ltd 
v Sinclair [2000] IRLR 630, EAT. Moreover, the ECJ later distinguished Rygaard in Allen 
v Amalgamated Construction Co Ltd: C-234/98 [2000] IRLR 119, holding that there 
could be a transfer of undertaking between two companies within the same group, in 
relation to a subcontracting exercise. In the light of this, it is likely that this exception in 
para (3)(a)(ii) will be narrowly construed. In SNR Denton UK LLP v Kirwan 
UKEAT/0158/12 (10 July 2012, unreported) Langstaff P gave guidance on this exception 
(see paras 41–45); in particular, he said that, although it seems to involve a temporal 
question, the proper test is 'the anticipation or intention of the client; not the transferee 
but the client'. On the question of whether, as a matter of construction, the phrase 'of 
short-term duration' governs both an event and a task or only a task, he said obiter that 
his preference would be for it to cover both but when the point actually arose for 
decision shortly afterwards in Liddell's Coaches v Cook UKEATS/0025/11 Lady Smith 
disagreed and decided that the phrase only governs a 'task' . 

http://www.employmentappeals.gov.uk/Public/results.aspx
http://www.bailii.org/eu/cases/EUECJ/1995/C4894.html
http://www.bailii.org/eu/cases/EUECJ/1995/C4894.html
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.6668944850676812&service=citation&langcountry=GB&backKey=20_T22017095602&linkInfo=F%23GB%23C%23sel1%251994%25page%2548%25year%251994%25&ersKey=23_T22017095605
http://www.bailii.org/uk/cases/UKEAT/1995/245_95_1603.html
http://www.employmentappeals.gov.uk/Public/Upload/140699.JUD.doc
http://www.employmentappeals.gov.uk/Public/Upload/140699.JUD.doc
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.5424568144561698&service=citation&langcountry=GB&backKey=20_T22017095602&linkInfo=F%23GB%23IRLR%23sel1%252000%25page%25630%25year%252000%25&ersKey=23_T22017095605
http://www.bailii.org/eu/cases/EUECJ/1999/C23498.html
http://www.bailii.org/eu/cases/EUECJ/1999/C23498.html
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.44560978884174496&service=citation&langcountry=GB&backKey=20_T22017095602&linkInfo=F%23GB%23C%23sel1%251998%25page%25234%25year%251998%25&ersKey=23_T22017095605
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.2857287483956905&service=citation&langcountry=GB&backKey=20_T22017095602&linkInfo=F%23GB%23IRLR%23sel1%252000%25page%25119%25year%252000%25&ersKey=23_T22017095605
http://www.employmentappeals.gov.uk/Public/Upload/12_0158fhwwSBZT.doc
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.3545569887118758&service=citation&langcountry=GB&backKey=20_T22017095602&linkInfo=F%23GB%23UKEAT%23sel1%2512%25page%250158%25year%2512%25&ersKey=23_T22017095605
http://www.employmentappeals.gov.uk/Public/Upload/EATS002512BIFINAL.doc
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.5486760006011853&service=citation&langcountry=GB&backKey=20_T22017095602&linkInfo=F%23GB%23UKEATS%23sel1%2511%25page%250025%25year%2511%25&ersKey=23_T22017095605
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41.  However, on the interpretation of the phrase 'short-term duration' itself,  Lady Smith agreed 
with Langstaff P that the question is one of 'time and permanence' and is one of fact for the 
tribunal. In Swanbridge Hire and Sales Ltd v Butler UKEAT/0056/13 (13 November 2013, 
unreported) Slade J held that it remains important in applying para (3)(a)(ii) to bear in mind that 
it refers at the beginning to the client's intention, and on the above question of the application 
of the qualification 'of short term duration' preferred obiter the approach of Langstaff P to that 
of Lady Smith. Applying the first point in Swanbridge, the intention of the client must be 
considered as it was before the purported service provision change, not as it may appear at the 
time of the hearing (Horizon Security Services Ltd v Ndeze UKEAT/0071/14 (19 May 2014, 
unreported). To come within this exception, there must be the necessary 'intention' on the part 
of the client; outsourcing a function merely in the hope or wish that it will be of short term 
duration is not sufficient (Robert Sage Limited T/A Prestige Nursing Care Limited v O’Connell 
[2014] IRLR 428). See also Liddell's Coaches v Cook UKEATS/0025/12/BI.  

 

Not the Supply of Goods 

42. There is a further exclusion where the activities consist “wholly or mainly of the supply of good for 
the client’s use.”  This does not however prevent the supply of goods as a subsidiary or ancillary 
part of a wider service.  The DTI Guidance illustrates this by the distinction between the supply of 
sandwiches for the staff canteen (which cannot be subject of a SPC), and the running of the staff 
canteen, which may involve supplying food and drink as ancillary to this main activity.  The 
government’s own example is of a contract to supply food and drink for sale in the customer’s 
staff canteen by the customer, compared with a contract to run that customer’s staff canteen on 
its behalf. The first is excluded, but the second is not.   In Pannu and ors v Geo W King Ltd (in 
liquidation) and ore and other cases, [2012] IRLR 193 it was held that group of claimants who 
worked on an assembly line making parts which their employer sold to a manufacturing client 
were not protected by the ‘service provision change’ rules in TUPE when their employer ceased 
production and the client moved its contract to another company. The EAT held  that although 
the claimants were an organised group of employees providing a service to their employer, the 
employer’s activity was the supply of finished goods to the client, an activity excluded from the 
service provision change rules. 

 

Summary of Principles to be drawn from the case law 

 

 

1. Where the identity of the Client changes there will not normally be an SPC. This may 
be so where an administrator comes in and becomes the client  as the client will no 
longer be the company: McCarrick v Hunter [2013] IRLR 26, Taurus Group Ltd v Crofts 
& Anor [2012] UKEAT 0024/12/2205,  SNR Denton UK LLP v Kirwan [2012] IRLR 966. 

2. Where there is a sub-contractor it is still necessary to consider whether the client of 
the sub-contractor is the contractor or has become the Client at the apex of the 
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relationship. Thus a Client may inherit staff from a sub-contractor when work is 
taken back in house: Jinks v Havering LBC UKEAT/0157/14/MC, Horizon Security 
Services Ltd v Ndeze UKEAT/0071/14/JOJ.  

3. There may be several Clients where there is a common intention of a number of legal 
entities to enter into a contract together: Ottimo Property Services Limited v Mr 
Duncan and Warwick Estates Properties Limited   [UKEAT/0321/14/JOJ] 

4. The EAT have recommended a holistic approach to the SPC provisions: Johnson 
Controls Ltd v Campbell and anor,  EAT, 14.2.12 (0041/12). 

5. The identification of the activity will be critical in many cases:  Enterprise 
Management Services Ltd v Connect-Up Ltd and ors [2012] IRLR 190. An activity may 
be more than the sum of the tasks that are performed in respect of that activity: 
Johnson Controls Ltd v Campbell and anor,  EAT, 14.2.12 (0041/12). 

6. The issue is what is actually being done before and after (Lorne Stewart Plc v Hyde 
UKEAT/0408/12/GE)  so that there may be an SPC where the Client does not intend 
one: Islington LBC v Bannon UKEAT/0221/12. 

7. The activity must be fundamentally the same as the activities carried out by the 
person who has ceased to carry them out. This is a question of fact and degree: OCS 
Group v Jones & Ciliza [2009] UKEAT/0038/09/CEA, Metropolitan Resources Ltd v (1) 
Church Dulwich Ltd - in liquidation (2) Martin Cambridge & Ors [2009] IRLR 700, 
Ward Hadaway v Capticks UKEAT/0471/09, QLog Ltd v O'Brien UKEAT/0301/13/JOJ, 
Department for Education v Huke UKEAT/0080/12/LA, Enterprise Management 
Services Ltd v Connect-Up Ltd and ors, EAT [2012] IRLR 190. 

8. In order for there to be a transfer, as well as satisfying the activity test, there must 
be an organised grouping of employees whose principal purpose is to carry out the 
activity: Rynda (UK) Ltd v Rhijnsburger [2015] IRLR 394, Eddie Stobart Ltd v Moreman 
and ors [2012] IRLR 356, 

9. The fact that there is a group by ‘happenstance’ does not satisfy the test; some 
deliberate putting together of a group for the purpose of the relevant client work 
would normally be expected: Eddie Stobart Ltd v Moreman and ors [2012] IRLR 356, 
Argyll Coastal Services Ltd v Stirling and ors [EATS 0012/11], Seawell Ltd v Ceva 
Freight (UK) Ltd and anor EATS, [2012] IRLR 802;  [2013] IRLR 726,  Inner House of the 
Court of Session. 

10. The employee needs to be assigned to the organised grouping of employees: 
Edinburgh Home-Link Partnership and ors v City of Edinburgh Council and ors, EATS, 
10.7.12 (0061/11), Seawell Ltd v Ceva Freight (UK) Ltd and anor EATS, [2012] IRLR 
802;  [2013] IRLR 726,  Inner House of the Court of Session, Alhco Group Ltd v Griffin 
UKEAT/0007/14/BA. 

11. Even where a Client has asked for an employee to be moved, if the employee is still 
assigned at the time of the SPC then that employee will transfer as it is for the 
contractor to decide who is assigned to the contract: Jakowlew v Nestor Primecare 
Services Ltd (t/a Saga Care), Jakowlew v Westminister Homecare Ltd  
UKEAT/0431/14/BA, Robert Sage Limited T/A Prestige Nursing Care Limited v 
O’Connell [2014] IRLR 428. 

12. The principal purpose must be to carry out the activity: Seawell Ltd v Ceva Freight 
(UK) Ltd and anor EATS, [2012] IRLR.  
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13. Activities may become so fragmented on a transfer that it is not possible to say that 
there is an SPC: Kimberley Group Housing Ltd v Hambley and Ors   [2008] ICR 1030, 
IRLR 682, Clearsprings Management Limited v Mrs Ankers [UKEAT/0054/08], 
Nottinghamshire Healthcare NHS Trust v Hamshaw & Ors  [UKEAT/0037/11/JOJ]..  

14. Liability cannot be apportioned between different incoming contractors; there must 
be a transfer: : Kimberley Group Housing Ltd v Hambley and Ors   [2008] ICR 1030, 
IRLR 682.  

15. A single event of task of short term duration will not be an SPC, though note in 
Swanbridge Hire and Sales Ltd v Butler it was said that that the duration may be 
some time: Ledernes Hovedorganisation (acting for Rygaard) v Dansk 
Arbejdsgiverforening (acting for Strø Mølle Akustik A/S): C-48/94 [1996] IRLR 51, 
UKEAT/0056/13 Liddell's Coaches v Cook UKEATS/0025/11, Horizon Security Services 
Ltd v Ndeze UKEAT/0071/14. A hope or wish that it will be of short term duration is 
not enough to get into the exception: Robert Sage Limited T/A Prestige Nursing Care 
Limited v O’Connell [2014] IRLR 428 – cf -  Liddell's Coaches v Cook 

16. The sale of finished goods to a Client will not attract an SPC transfer, even where the 
employee makes the parts as it is the goods which are sold: Pannu and ors v Geo W 
King Ltd (in liquidation) and ore and other cases, [2012] IRLR 193 

17. The fourfold approach in Wgc Services Ltd v Oladele & Ors UKEAT/0091/14/SM 
should be adopted in deciding if there is an SPC, namely: 
(1)  Were “activities carried out by a contractor on a client’s behalf” and what were 
they?  
(2) Was there an organised grouping of employees which had as its principal 

purpose the carrying out of the activities concerned?   
(3)  Did those activities cease to be carried out by the contractor on the client’s 

behalf and were they carried out instead by another contractor?   
(4)  Was the employee concerned assigned to that organised grouping of 

employees?   
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