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1. These notes consider the following issues: 

1.1. The approach to adopt. 

1.2. Is the term apt for incorporation? (Sparks v Department of Transport; cases on 

management policies and disciplinary procedures) 

1.3. Contractual and  non-contractual terms. 

1.4. If express, what does the contractual term mean?  

1.5. The current approach to contractual interpretation 

1.6. What scope does the background play? (Abrahall v Nottingham City Council – first 

issue;  Anderson v London Fire & Emergency Planning Authority) 

1.7. Rights to vary, assessing if it covers the change you want to make and the impact 

of trust and confidence (Hart v St Mary's School; Norman v National Audit Office) 

1.8. Specific areas: Job title and duties, content and status; variation of hours of work; 

Overtime and flexitime; Mobility, Salary. 

Changing Terms and Conditions: is there an express term 

 

2. The starting point in considering whether there is a power to vary terms will be 

to consider whether there is an express term and the scope of the term. There are 

a number of factors to be considered where there is an express term: does the 

term cover the actual variation that is proposed? Are there any restrictions on the 

variation? Must the employer conduct itself in a certain way before it can impose 

the variation? To what extent does the implied term of trust and confidence pay 

a part? Must the employer conduct itself reasonably when it seeks to impose a 

variation? Where there is no power to vary what approaches can the employer 

adopt? If the employee continues to work in the face of a purported variation will 

it be enforceable? These notes will consider these issues and then consider the 

position in respect of areas where the employer may typically wish to vary.  



2 

 

 

 

Duggan QC on Contracts of Employment (4th Ed) 2 Volumes, 

£250 
 

 

 

20% discount for Linkedin members: LINK20 
 

The fourth edition of this two-volume set contains the most comprehensive  coverage of the law relating to 

employment contracts, with all aspects from recruitment to termination considered, as well as containing 

detailed practical  precedents, guidance and checklists. 
 

Volume One: Contracts of Employment: Law and Guidance, 1428 pages of 

text, with consideration of all aspects of the employment  contract from status 

and recruitment through to termination.  
A completely rewritten book, which covers amongst many other matters:  

• Preface: A Brexit Snapshot; how employment law will be affected. 

• An employment health check: how to draft contracts and policies. 

• The tests and cases on employment status, employees and workers. 

• The GIG economy,  employment status, workers and the Taylor Review. 

• The GDPR and its consequences, with practical guidance. 

• Recruitment procedures, law  and guidance. 

• Specific types of contracts – see precedents below. 

• Remuneration, working time and contractual amendments.  

• Cases on bonus with guidance on  how to exercise discretion 

• Social media and its practical impact in the employment law context. 

• Family friendly policies including flexible working, including maternity and paternity , shared leave; the new law and guidance. 

• The new tests on whistleblowing. 

• The recent cases on restrictive covenants and guidance on drafting. 

• Overview of discrimination law from recruitment to termination with practical guidance, including bullying and harassment. 

• The continuing saga with regard to holiday pay,  including sickness issues, carry over, rolled up holiday pay and calculating pay. 

• Director’s duties. 

Volume Two: Contracts of Employment: Precedents (including digital 

version). 769 pages. Over 250 precedent contracts, policies, letters, checklists, 

charts  and terms relating to all areas of employment. 
• A rewrite of all the precedents.  

• Employment status, employees, workers, proposed reforms after the Taylor Review. 

• Data Protection, GDPR Policies, Subject access and other new individual rights. 

• Recruitment. 

• Specific Contracts: Agency, Betting workers, Casual workers, Consultants, Factory and shift 

workers, Fixed Term, Homeworkers, Managerial,  Office Staff, Overseas, Part Time, Residential,  
Salesperson, Shopworkers.  Directors and Non-Executive Directors.  

• Handbook/Manual/Policies: Introductions, Job Title, Scope of  Duties, Hours of Work, Basic Salary, 

Other Benefits, Place of  Work, Pre-conditions for employment, Holiday, Sickness, Family Friendly 

Policies, Other Absences, Conduct and Standards at work including social media, Staff 
Development, Employee Representation, Public Interest Disclosure, Restrictions during and after 

employment, Dismissal and Disciplinary Procedures, Grievances, Equal Opportunities, Health and 

Safety, Termination, Stress Policies.   
 

 

Purchasers will be provided with a pdf/flipbook update from time to time, cross referenced  to the 

books, which will contain a summary of legal developments as well as updated precedents when they 

are needed. This unique service will ensure that you are kept up to date at all times. 
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Is the term apt for incorporation? Where do you find it? 

 

3. There  will be consideration of the terms that are contained in the Contract of 

Employment. However, it is frequently the case that the actual contract is 

supplemented by the Employee Handbook, by Policies or Codes of Practice or 

other documents. In such circumstances the Court may first have to consider 

whether the term is apt for incorporation and its effect. A Handbook will often 

contain terms which are aspirational and, on any view, not fit for incorporation 

or not meant to have contractual effect.  

 

4. It is important to note that there is a distinction between a Code that lays down 

standards of good practice but is not meant to have contractual effect and 

terms and conditions that are intended to be contractually binding. In 

Wandsworth London Borough Council v  D'Silva [1998] IRLR 193 the Council 

had a code of practice on staff  sickness which included procedures for 

monitoring and reviewing different categories of absence. In 1995, the 

employer notified employees of certain changes to the code, one of which related 

to the level at which short-term absence would be reviewed, and the other to the 

period of long-term absence prompting referral to a director, which could 

result in redeployment or termination. These changes meant that redeployment 

or termination could be considered after shorter periods of absence. The staff 

objected to those changes. They maintained that the code formed part of their 

contractual terms and conditions of employment and that, accordingly, the 

employers were not entitled to make changes unilaterally. The Council argued 

that the code was not contractually binding and, in any event, could be 

unilaterally altered because of a provision which stated:   

 

"as adopted by the corporation and supplemented by its rules andother conditions as may be 

determined by the authority ... From time to time variations in your terms of employment may 

occur, and these will be separately notified to you or otherwise incorporated in the 

documents to which you have reference."  

 

5. The Court of Appeal held that the ET had erred in holding that the code was 

contractually binding and could not be altered by the employers unilaterally. 

It stated that whether a particular provision in an employer's code of practice is 

contractually binding depends upon whether it should properly be regarded as 

conferring a right on employees or as setting out no more than good 

http://www.dugganpress.com/
mailto:info@dugganpress.com
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practice which managers were intended to follow. In the present case, it held that 

the language of the provisions in question did not provide an appropriate 

foundation on which to base contractual rights. The code did no more than 

provide guidance for both supervisors and employees as to what was expected 

to happen in certain circumstances. It did not set out what was contractually 

required to happen. The whole procedure in its initial stages was designed to be 

flexible and informal in a way which was inconsistent with contractual rights 

being created. Therefore, the employers were entitled to amend the provisions 

unilaterally.   Where the employer seeks to  unilaterally impose change it is 

unlikely to be able lawfully to do so  unless there is a clear power to this effect. 

It was said in Wandsworth  that:  

 

"Although contracts of employment generally can only be varied by  agreement, 

either party can reserve the ability to change a particular  aspect of the contract 

unilaterally by notifying the other party as part of  the contract that this is the 

situation. However, clear language is  required to reserve to one party an 

unusual power of this sort. In addition, the court is unlikely to favour an 

interpretation which does  more than enable a party to vary contractual 

provisions with which  that party is required to comply. To apply a power of 

unilateral  variation to the rights which an employee is given could produce an  

unreasonable result, which the courts in construing a contract of  employment 

will seek to avoid."  

 

6. However, in certain circumstances, the courts will be prepared to construe a 

Manual or Handbook as having contractual force. This was the position in DAL 

& Ors v A S Orr [1980] IRLR 413. The employers decided to move from a four 

to a three shift system due to a fall off in orders. The Employees' Handbook made 

provision for this eventuality. It was held that the employees were not dismissed 

for redundancy as there had not been a diminution in work but a requirement to 

work longer hours on the new shift system. The new arrangement was not in 

breach of contract since the Handbook provided that the employee could alter 

shift systems and hours. Nevertheless, where there is a Works Handbook  that 

sets out in detail how work is to be performed the book may not  necessarily be 

regarded as containing the terms of the contract between  employer and employee, 

though the instructions are to be construed  and followed in a manner that is 

reasonable (Secretary of State for  Employment v ASLEF [1972] 2 QB 455; ICR 

7). It may come down to  the preciseness of the term.  

 

7. In Christopher Keeley v Fosroc  International Limited [2006] IRLR 961 

an enhanced redundancy  payment in a staff handbook was considered by the 

Court of Appeal  to be incorporated by reference to the contract of employment 

as a  term which was apt to c   onfer an express entitlement to a redundancy  

payment. Compare Corus UK Ltd v Anderson [UKEAT/0624/06]  where the 

employees lost the opportunity to have a collective  agreement incorporated 
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as the employers decided not to accept it  before it was finalised (See further 

Harlow v Artemis International  Corporation Limited [2008] IRLR 634). It is 

important that employers  are clear about which terms they wish to be 

incorporated into the  contract and which are expressions of aspiration since the 

employer  may find itself bound where the term is fit to be incorporated (i.e. an  

enhanced redundancy provision) unless it is made clear that the terms  are not 

meant to apply (See Framptons Limited v Mrs L Badger and  others 

[UKEAT/0138/06/MAA]). As to when it is intended in a  collective agreement 

that a term be contractual and apt to be  incorporated; see Kaur v MG 

Rover Group Ltd [2004] EWCA 1507,  [2005] ICR 625.  

 

8. The question of which terms in a Handbook or Manual are contractual and which 

are merely aspirational may become a particularly important issue where one party 

is seeking to rely on incorporation. There are various scenarios: the Manual 

differentiates between contractual and non-contractual clauses,  the employee 

seeks to rely on a term which is to his benefit and the employer argues that it is not 

contractual but only aspirational; the employer relies on a clause that it to its 

benefit and the employee argues that the clause, such as a variation clause is not 

contractual ; there are policies in the Manual which may be partly contractual and 

partly non-contractual statements intention, aspiration or guidelines. The employer 

will wish to ensure that those all important clauses on which reliance will be placed 

(such as variation or flexibility clauses) are stated to be contractual.  

 

9. The position was considered in Sparks v Department for Transport [2016] EWCA 

Civ 360, [2016] IRLR 519. The issue was whether a particular term in the Staff 

Handbook was contractual. The term provided that 

 

“Where in any 12 month period you have taken a number of short-term absences as sick leave which 

together exceed 21 working days, your line manager will discuss your attendance record with you.  Only 

if you have exceeded these “trigger points” and, consequently, your line manager acknowledges that 

there is a problem with your attendance will he or she take the matter forward in accordance the 

procedures [sic] set out in Annex A – Maintaining satisfactory standards of attendance.” 

10.  Globe J declared that the term was contractual and a new policy of attendance 

management, purportedly introduced by the Department in July 2012, was not effective 

to vary the contractual terms of the employment contracts and was not contractually 

binding upon the respondents.  The question on appeal was the status of seven Handbooks 

as they related to seven agencies, where each of the respondents were employed.  There 

were in fact problems with identifying the relevant clauses which  arose because the 

Handbook had, for some time, only existed in electronic form. Various provisions have 

been amended, deleted or inserted without maintaining the possibility of retrieving 

deleted material. The relevant Annex A had been lost for all time. McCombe LJ stated 

that "this is far from satisfactory on a continuing basis for employee and employer alike 

and was not satisfactory for the purposes of our task in construing the relevant provisions 
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at issue in the proceedings".  Employers should be careful to maintain a record of updates. 

The Handbook distinguished between those terms which were intended to be contractual 

and other terms, stating: 

 

"1.2.1  The Departmental Staff Handbook, as applying to you, sets out many of your 

terms and conditions.  It is the intention of the recognised trade unions … and of 

the Crown that all of the provisions of the Departmental Staff Handbook which 

apply to you and are apt for incorporation should be incorporated into your 

contract of employment. 

1.2.2  The Departmental Staff Handbook is in two parts: 

 Part A contains terms and conditions.  Without prejudice to the generality of 

paragraph 1.2.1 above, all of Part A and all annexes of Part A  which apply to you 

and which are apt for incorporation, will be incorporated into your contract of 

employment; and 

 Part B contains procedures and guidance relevant to your employment 

relationship with the Crown.  Those procedures and guidance can be 

 relevant to the operation of your contractual terms and conditions set out in Part 

A, but in the event of inconsistency between Part A and Part B  it is Part A 

which prevails. …” 

 

11. The statement that the terms are incorporated if "apt for incorporation" somewhat begged 

the question. Globe J considered that the clause "had a life of its own" and was apt for 

incorporation. On appeal, McCombe LJ reviewed the authorities, in particular Keeley and 

held that the clause has contractual force. It was noted that Lord Woolf MR in 

Wandsworth had approved the comment of the industrial tribunal that it was “eminently 

desirable that an employer’s approach to dealing with ill-health absence should not run 

the risk of being viewed…in the same manner as misconduct disciplinary procedures” 

and that the tribunal “would wish to see covered by negotiated codes…” etc. rather than 

“being treated as part of the contractually binding obligations…”. McCombe LJ stated 

that the words introducing the Handbook into the employer/employee relationship in 

clauses 1.2.1 and 1.2.2 point to a distinct flavour of contractual incorporation while, of 

course, preserving the question as to the aptness of any provision to incorporation. The 

introductory words and the terms of the provision itself indicate that it is designed to 

confer a right on employees over and above the good practice guidance in the policy 

section of the Handbook. This was not a case like Wandsworth where the code on staff 

sickness could be seen to be a “framework within which to approach such matters” and 

as providing “a framework for discussion between manager and employee of the effect 

of sickness absence on an employee’s performance and/or capability to carry out the 

duties of the post”. The code there described itself as specifying “levels of absence to act 

as prompts for managers to review all employees’ sickness records regularly and on a 

consistent basis”. This was hardly the language of contractual incorporation. Parts of the 

Handbook had been 'highlighted' (including the clause in question) as contractual but this 
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was removed but this was not found to prevent the clause from having contractual effect. 

It should be noted that the relief sought was a declaration, which was considered in detail 

at first instance (2025] IRLR 641) as being appropriate. 

 

12. In Hussain v Surrey & Sussex Healthcare NHS Trust [2012] Med. LR 163, Andrew 

Smith J had to consider whether the provisions of a Trust’s disciplinary procedure were 

incorporated into a doctor’s contract of employment or not. He held they were. The words 

of “incorporation” were to be found in clause 17 of the doctor’s contract as follows:  

“Wherever possible, any issues relating to conduct, competence and behaviour 

should be identified and resolved without recourse to formal procedures.  

However, should we consider that your conduct or behaviour may be in breach 

of normal standards of behaviour, or that your professional competence has 

been called into question, we will resolve the matter through our disciplinary 

or capability procedures, subject to the appeal arrangements set out in those 

procedures.” 

 

13. In reaching his conclusion, the judge identified certain “indicia” that a provision is taken 

to have contractual status in the following passage at paragraph 168 of the judgment:  

 

“There is no single test as to whether an employer and employee intended to agree 

that provisions of an agreement such as the Practitioners Disciplinary Procedure 

should be contractual between them (rather than advisory or hortatory or an  

expression of aspiration), and if so which provisions.  The indicia that a provision 

is to be taken to have contractual status which are, I think, of some relevance to 

this case include these: 

(i) The importance of the provision to the contractual working relationship between 

the employer and the employee and its relationship to the contractual 

arrangements between them: as I understand it, it is common ground in this case 

that, because parts of the Practitioners Disciplinary Procedure are contractual, in 

some circumstances the Trust might exclude Dr Hussain or bring disciplinary 

proceedings for misconduct against her.  The implication of this, as it seems to 

me, is that provisions important to implementing the agreement about exclusion 

and about conduct hearings are also apt to be contractual: the more important the 

provision to the structure of the procedures, the more likely it is that the parties 

intended it to be contractual. … 

(ii) The level of detail prescribed by the provision: as Penry-Davey J said in Kulkarni 

v Milton Keynes Hospital NHS Trust [2008] IRLR 949 at para. 25, the courts 

should not “become involved in the micro-management of conduct hearings”, and 

the parties to the contract of employment are not to be taken to have intended that 

they should be.  (In the Court of Appeal in Kulkarni, (loc cit) at para 22, Smith LJ 

endorsed this observation of Penry-Davey J.) 

(iii) The certainty of what the provision requires: as Swift J observed (in Hameed (loc 

cit) at para. 68), if a provision is vague or discursive, it is the less apt to have 

contractual status. 

(iv)  The context of the provision: a provision included amongst other provisions that 

are contractual is itself more likely to have been intended to have contractual status 
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than one included among other provisions which provide guidance or are 

otherwise not apt to be contractual. 

 (v) Whether the provision is workable, or would be if it were taken to have 

contractual status; the parties are not to be taken to have intended to introduce into 

their contract of employment terms which, if enforced, would not to be workable 

or make business sense: see Malone v British Airways plc [2010] EWCA Civ 1225 

at para 62.” 

 

14. The issue of whether terms are incorporated and contractual was considered in Abrahall 

and ors v Nottingham City Council and anor [2018] EWCA Civ 796, CA.  

 

15. The employer is entitled to make rules for the conduct of the employer within the 

workplace without them breaching trust and confidence (Dryden v Greater 

Glasgow Health Board [1992] IRLR 469).  

 

16.  Where the contract or manual is updated from time to time the original 

contract will not be destroyed and only the matters specified will be varied (Allen 

v Marconi Space & Defence Systems Limited (CA 31.1.1980).  

 

17. Where the employee agrees to work under new terms, even under protest, it 

will be a breach of contract if the employee does not abide by the terms, with a 

reservation of rights (Robinson v Tescom Corporation [2008] IRLR 408, EAT).  

 

Implied agreement to vary? 

 

18. It may be that there has been an implied agreement between the parties, which 

arises by conduct, in particular the employee working on after there has been a 

unilateral variation by the employer. The courts are reluctant to find an agreement 

in the absence of an express agreement, particularly where the term does not have 

immediate effect and is to the detriment of the employee (Jones v Associated 

Tunnelling Co Ltd [1981] IRLR 477, EAT  and Anglo Regional Co-operative 

Society v O’Donnell [EAT 655/91]). Silence, in itelf should not amount to an 

implied assent to a variation (Temple Grove School v Gorst [EAT] 592/97). The 

fact that the employee continued to perform his original duties after the mployee 

attempted to impose a change does not amount to implied acceptance (Adamas 

Ltd v Cheung [2011] IRLR 1014, PC). The issue was considered in detail in 

Abrahall v Nottingham County Council [2018] EWCA Civ 796, 19th April 2018 

– see below. It was held in Henshaw & Ors v Sheffield County Council [2014] 

ICR 1120, EAT that here was a binding agreement for higher pay and the 

employee will readily be taken to have accepted it by continuing to work.  

 

 

http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=9&crumb-action=replace&docguid=I2E45277043D111E8B527E19DBD5EB1F5
http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=9&crumb-action=replace&docguid=I2E45277043D111E8B527E19DBD5EB1F5
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Express Terms 

19. It has already been noted that express terms will be strictly construed. However, 

where the express term is absolutely clear there will be no justification for 

construing it on a more restrictive basis than the term warrants (McCann v 

Allander Security [EAT 485/99]). In Nelson v British Broadcasting 

Corporation [1977] ICR 469, Mr Nelson was employed pursuant to a contract 

which included a term that stated:  

 

"During the subsistence of this Agreement the employee shall perform such duties 

and exercise such powers and authorities as may from time to time be assigned 

to or vested in him ... and the employee shall at all times obey and conform to 

the reasonable orders and directions and restrictions given by the Board of 

Governors or the Director-General for the time being of the Corporation or such 

other person as aforesaid which shall include the right to direct the employee to 

serve wherever he may be required..."  

 

20. Mr Nelson was dismissed when the Caribbean service closed down and he refused 

alternative employment. The Court of Appeal held that he had not been redundant 

(as the BBC had contended) as the express term made it  clear that he was not 

employed solely for the Caribbean service. Roskill LJ stated that it is a basic 

principle of contract law that if a contract makes  provision in almost unrestricted 

language it is impossible to imply a  restriction as the tribunal had sought to do in 

this case.  

 

21.  The courts have, however, construed express clauses in a restrictive way, 

whilst playing lip service to what was said in the Nelson case. It was stated in Lee 

v GEC Plessey Communications Limited  [1993] IRLR 383 that an employer 

could not unilaterally vary contractual redundancy rights by reference to vague 

powers contained in the contract that it could issue “general instructions and 

notices”. Similarly, in Davies v Hotpoint Ltd [1994] IRLR 53, EAT a reference to 

“approved short time” did not give the employer the unilateral right to approve 

short time but had to be agreed with the Union. Where the terms stated that the 

employee had the right to make “alternations” to the contract it was held that this 

only applied to changes of a minor and non-fundamental character (United 

Association for the Protection of Trade Ltd v Kilburn and ors [EAT 787/84]). 

 

22. The cases above are in accordance with the approach taken in Wandsworth 

London Borough Council v  D'Silva [1998] IRLR 193, set out above, and the 

guidance given by Lord Woolf MR at paragraph 31 of that case, that: 

 

“The general position is that contracts of employment can only be varied by agreement. 

However, in the employment field an employer or for that matter an employee can 

reserve the ability to change a particular aspect of the contract unilaterally by notifying 
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the other party as part of the contract that this is the situation. However, clear language 

is required to reserve to one party an unusual power of this sort. In addition, the court is 

unlikely to favour an interpretation which does more than enable a party to vary 

contractual provisions with which that party is required to comply. If, therefore, the 

provisions of the code which the council were seeking to amend in this case were of a 

contractual nature, then they could well be capable of unilateral variation as the counsel 

contends. In relation to the provisions as to appeals the position would be likely to be 

different. To apply a power of unilateral variation to the rights which an employee is 

given under this part of the code could produce an unreasonable result and the court in 

construing a contract of employment will seek to avoid such a result.” 

 

23. The same approach was taken in Securities and Facilities Division v Hayes [2001] IRLR 

81, CA. However, Bateman v ASDA Stores Limited [2010] IRLR 370, EAT, is a rare 

decision that goes the other way. The Handbook in question contained a provision that: 

 

"The Company reserves the right to review, revise, amend or replace the content of this 

handbook, and introduce new policies from time to time to reflect the changing needs of 

the business and to comply with new legislation. A copy of the handbook is displayed on 

the colleague communication board in your store and on Pipeline, and replacement copies 

are available from your People Manager." 

  

24. Asda wished to amend the contracts of employees so that their pay structure would be 

brought in line with the more up-to-date structure entitled "Top Rate"  which was adopted 

by the vast majority of their store staff. Asda sought to ensure that no employees suffered 

a reduction in his or her pay as a result of the decision to amend their contracts to 

incorporate the new regime. The Employment Tribunal concluded that it had "no doubt 

that [the Colleague Handbook] permitted [Asda] as a matter of contract to do what it did", 

namely to introduce the new regime without obtaining the consent of the Claimants.  

Silber J referrred to Keeley and stated that the clause gave two rights: first right conferred 

on Asda in paragraph C was to review etc the content of the Handbook and the second 

right was to introduce new policies. The fact that they are separate and independent of 

each other was shown by what is to be found after the word "handbook" in the passage 

quoted in the last paragraph, namely first the presence of a comma and second the 

addition of the word "and". An additional argument to support that conclusion is that if 

the writer of the Colleague Handbook had intended for there to be two separate rights, he 

would have in fact used the comma and the word "and" which now appears in paragraph 

C.  The Judge  concluded that the right to review etc applied to the contents of the 

Handbook.  Silber J approved the Employment Tribunal's decision that ASDA acted:  

  

"...in this case in pursuance of a clear and unambiguous power to vary contractual terms. 

The Tribunal has considered carefully how the clause should be interpreted, in view of 

its wide-ranging effect, but it is entirely unambiguous. However unusual and broad this 

power was, and however unfettered, the Tribunal has no doubt that it permitted the 

respondent as a matter of contract to do what it did. The power could only be exercised 

to reflect the changing needs of the business (the second circumstance in the clause, 
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changes in legislation, does not arise in this case). The Tribunal described [Asda]'s 

reasons for which to have [the new regime] as the only pay structure, and to force the 

change in August 2007, at paragraphs 32 and 38 above, and the Tribunal has no hesitation 

in concluding that these reasons fell within the words "the changing needs of the 

business". Finally, as the Tribunal has said, there is no contention that [Asda] acted 

capriciously, or arbitrarily, or in any way which breached mutual trust and confidence, 

in imposing [the new regime] in August 2007." 

 

(See also Agnew v North Lanarkshire Council [EATS/0029/09] where a term of a  

collective agreement which permitted a new pay model was incorporated into the 

contracts of empoloyment). 

 

25. Cadoux v Central Regional Council [1986] IRLR 131 was a case where a life 

assurance scheme was withdrawn under the Council’s rules “as amended from time 

to time”.  The Court of Session held that the case depends on the construction to be 

placed on the words “and as supplemented by the authorities' rules and as amended from 

time to time”.  As to references to consultation, it was stated that “as a matter of 

construction, the rules should be regarded as made unilaterally by the defenders, no 

doubt after consultation with the trade union; they are not rules which have been the 

subject of agreement between the defenders and the trade union; they are not agreed 

rules, but the defenders' rules”. It was held that  the rules were unilateral and not the 

subject of agreement. There was nothing in the documents to persuade the Court  that 

any limitation was placed on the defenders' right to vary, alter or cancel any of the 

provisions in the rules. 

 

26. Where there is an agreed variation the employee may later seek to argue that there 

was no consideration. Continuing to employ the individual may be consideration 

where the employee may have been dismissed if there had not been agreement 

(Norbrook Laboratories Ltd v Smyth 4 BNIL 14; Lee v GEC Plessey 

Telecommunications [1993] IRLR 383) and the retention and incentivisation of 

staff by a guaranteed bonus may be consideration (Attrill v Dresdner Kleinwort 

Ltd [2012] IRLR 553,  QBD – not in issue on appeal). Where the variation is for 

the employee’s benefit the Court may more readily infer acceptance, or may 

consider that the need for stated acceptance is not needed as in Attrill where there 

was a guaranteed bonus pool, though the Court did state that if acceptance was 

needed it would not have been found as continuing to work was referable to other 

matters as well.  

 

Construction – contractual interpretation and express clauses 

27.  Where there is a flexibility clause it will be for the tribunal/court to construe 

its meaning. The courts will not seek to expand upon it as the following cases 

make clear:  

27.1. SmithKline Beecham PLC v Johnston [EAT 559/96]. The employees were 
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employed on a 40 hour week under a three shift system. The contract 

provided that the shifts could be changed to 12 hour shifts. The terms 

were changed so that employees worked under this system for 42 hours. 

After a re-organisation the hours were again changed to 40. The EAT held 

that there was no power to vary the hours in this way so as to reduce the 

employees' basic salary.  

27.2. National Semiconductor (UK) Limited v Church & Ors [EAT 252/97]. 

Four employees were engaged to work a total of 25 hours at 

weekends. The contract provided that "Although you are employed in the 

shift/position quoted, production requirements may change from time to 

time and it is a condition of employment that you should be able, with 

due notice, to change to other shifts/positions." The employers sought 

to change the conditions so that the employees worked 42 hours during 

the week on a shift system. It was held that they had been constructively 

dismissed. The new shift patterns necessitated longer hours. The contract 

provided that the employees' work could be relocated in terms of time, not 

in terms of an extension of hours. The EAT stated that "in order for there 

to be an express term in a contract which entitles the employer to increase 

the working hours it must be thus, i.e. express". The EAT also recognised 

that if an employer seeks to unilaterally change the conditions of 

employment, even within the band of an express term, so as to achieve 

a result which precludes the employee in practical terms from complying 

with the change he may act unreasonably and create a constructive 

dismissal. (See Akhtar) It is thus necessary that the flexibility clause 

contemplates the variation that is proposed. 

27.3. Land Securities Trillium v Thornley [2005] IRLR 765, [EAT]. The employer 

reduced an architect’s duties to basic managerial responsibilities. The clause 

provided that: 

 

"You will perform to the best of your ability all the duties of this post and any other post you may 

subsequently hold and any other duties which may reasonably be required of you and will at all 

times obey all reasonable instructions given to you." 

 

27.4. Cox J stated that cases in this area of the law are fact sensitive, depending upon the 

duties of the employee, the terms and conditions of the particular contract and the 

context in which the contract of employment was agreed. On the evidence, the 

Applicant's hands-on duties had largely been omitted from or were substantially 

reduced in her new job specification; and that there were significant changes to her 

duties which would have the effect of deskilling her as an architect. The new job 

description amounted to more than a 50% change in the Applicant's duties, that is 

that more than half of the content of her old duties had changed or disappeared. 

The requirement that she perform to the best of her ability "any other duties which 
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may reasonably be required of you" does not afford the Appellants carte blanche 

to require the Applicant to undertake any duties they wished her to, but expressly 

imposes a requirement of reasonableness on the employers' request. Once it is 

found that the duties required by the Appellants were unreasonably required of her, 

as the Tribunal found to be the case, the fact that there may have been valid, 

commercial grounds, as opposed to a wholly arbitrary basis, for the Appellants 

requiring her to undertake them, cannot in a contract of employment cure the 

unreasonableness of the requirement insofar as the employee is concerned. 

Employers will often be able to demonstrate that they have valid grounds, 

commercially, for example, for redeploying an employee to a wholly different 

department or location in circumstances which, for the individual employee, would 

be a wholly unreasonable requirement. Once such a requirement is found to be 

unreasonable for that individual employee, a reasonable basis for making the 

request cannot mean that it is "reasonably required" of that employee. 

 

28. In two cases decided in the EAT by HHJ Hand QC, Norman v National Audit Office 

[UKEAT/0276/14/BA] in 2014 and Hart v St Mary’s School (Colchester) Ltd 

[UKEAT/0305/14/DM] in 2015, the EAT considered the way in which the Court or 

Tribunal should construe the term of the contract. 

 

29. In Norman v National Audit Office [UKEAT/0276/14/BA] the letter of appointment 

provided as follows: 

 
“The following paragraphs summarise the main current terms and conditions of your employment in the 

NAO.  Detailed particulars of conditions of service are to be found in the relevant sections of the HR 

Manual of the NAO.  They are subject to amendment; any significant changes affecting staff in 

general will be notified by Management Circulars (MCs), Policy Circulars (PCs) or by General 

Orders (GOs), while changes affecting your particular terms and conditions will be notified 

separately to you.  The HR Manual is available for reference on the NAO Intranet (Merlin) and in Human 

Resources (HR) at NAO Headquarters.” 

 

30. The employer sought to reduce terms and conditions by changing sick leave entitlement 

and privileged leave. Employment Judge Sharma considered that the terms highlighted 

above gave a power of unilateral variation. The cases of Wandsworth London Borough 

Council v D’Silva [1998] IRLR 193 and Security and Facilities Division v Hayes [2001] 

IRLR 81 and also the Judgment of this Tribunal in Bateman v Asda Stores Limited 

[2010] IRLR 370 were referred to and the Employment Judge asserted that an objective 

approach was being taken to the clause. Since it was only the Respondent that could 

notify of changes the clause could not be interpreted in any other way than that there was 

a reservation for the employer to unilaterally make changes. On appeal, the EAT held 

that the Judge had been incorrect. It was stated by HHJ Hand QC that: 

 
“The task that faces us is a matter of pure construction as to whether clause 2 clearly and unambiguously 

provides for or identifies a right in the Respondent to vary the contract unilaterally in the manner in which 
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it has done.  In our judgment, the wording of clause 2 comes nowhere near being clear and unambiguous.  

We accept Miss Motraghi’s point that, because the employer uses clear words in one part of a letter of 

appointment, i.e. at clause 13 where a right is plainly reserved, that is not a conclusive answer to the 

construction of clause 2.  But it does not seem to us that clause 2 is in its language clearly reserving the 

right to amend unilaterally.  We do not think that the use of the verb “notify” has anything like the 

significance attributed to it by Miss Motraghi.  Taken in isolation and looking at the language itself, the 

third sentence of clause 2 does no more, in our judgment, than simply point out that the clauses can be 

amended and that, if they are amended, and the changes are significant and of general effect, they will be 

notified by broadcast methods such as circulars or orders and, if they are in an individual context and of 

less significance, by specific notification or information.  In our judgment, the verb “notify” is no more 

than stipulating that the employee will be informed of any changes.  Nor do we regard it as significant that 

the employer will notify the employee of such changes.  We accept that that is almost inevitably the case, 

but it does not, in our judgment, establish that the employer is therefore establishing the right to make the 

changes unilaterally and without the consent of the employee.   

Moreover, we take the view that the words “They are subject to amendment” and the words that follow the 

semicolon as to methods of notification establish nothing more than the fact of amendment and the need 

for notification.  They do not in any way establish what the mechanism of amendment might be.  In that 

sense that part of the clause might be regarded as capable of having more than one meaning, although 

looking at the matter rigorously, we think that it has the meaning that there may be amendments and that 

they will be notified, but that it does not have by implication any further or deeper meaning.  There is 

nothing in the language, in our judgment, that explains what the mechanism of amendment might be.  The 

fact that it explains the method of notification and that that explanation suggests that the notification will 

come from the employer is, in our view, not anything like as significant as Employment Judge Sharma 

believed it to be or as Miss Motraghi has submitted it is.”   

 

31. There was a breach on the part of the employer in seeking to impose the change in Hart 

v St Mary’s School (Colchester) Ltd [UKEAT/0305/14DM]. The employee was 

employed initially for two days a week which was then expanded to three days. Because 

of child care and family commitments the employee did not wish to work on a Friday. 

However, the employer sought to change the hours of work to the employee working 

five mornings. The letter of appointment stated that 

“At present we envisage this will involve 2 days teaching a week, and you will probably want to discuss 

and establish with Mrs Edgecombe which days are mutually most convenient.  You will also have a fair 

degree of freedom as to the distribution of your teaching; but it is important that at least half a day each 

week is devoted to the Senior School, as in that age-group girls have strong reactions to individual teachers 

and we therefore like them to have some choice as to whom they turn to for help.” 

 

32. The Employment Judge set out the factual background that the Claimant was trying to 

balance child care duties whilst holding a part time job as a teacher. The employer 

wished to change the timetable to ensure that core subjects were taught in the morning. 

The Claimant resigned in light of the employer’s insistence. Clause 1.4  of the actual 

contract which was signed provided: 

 

“In the case of the Teacher on a part-time contract the fractional part will be notified separately and may 

be subject to variation depending upon the requirements of the School Timetable.”  

 Clause 2.1  read as follows: 

“During School term time, except as may otherwise be provided for under clause 1.4 above, the Teacher 

shall work all School hours while the School is in session and at any other time (including during School 

holidays, at weekends and before and after the School’s normal starting and finishing times) as may be 

necessary in the reasonable opinion of the Principal for the proper performance of his/her duties.” 
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33. EJ Ahmed held that there was a power of variation. On appeal, it was argued that clause 

1.4 was ambiguous and where such a clause was ambiguous or unclear one could look 

at the whole of the background that had led up to the contract. It was argued that: 

Such an approach would be conventional in terms of the construction of contractual documents, 

submitted Mr Dutton.  It accorded with the well-known passage from the speech of Lord 

Hoffmann in Investors Compensation Scheme Ltd v West Bromwich Building Society 

[1998] 1 WLR 896 at pages 912 to 913…Employment Judge Amin had failed in her analysis 

at paragraphs 36 to 41 to approach the matter in this way.  He also submitted that looking at 

the factual matrix would lead to two things: firstly, an appreciation of how the clause ought to 

be construed; the historical background would inform the reader’s understanding of what the 

parties had intended to agree.  Secondly, it would reveal the right approach to the words “may 

be subject to variation depending upon the requirements of the School Timetable”.   

 

34. It was further argued that: 

“The background would be important to establishing what the parties intended by that clause.  As 

Lord Woolf said in the passage referred to above a unilateral right to vary a contract is an unusual 

power.  Given the factual matrix of somebody working part-time with a need for fixity of 

commitment in order to balance work with domestic and caring responsibilities, it was likely that, 

by using a permissive formulation, “may be subject to variation”, the parties intended that such a 

variation would only come about by agreement.  Whilst acknowledging that there might be some 

limitation to the proposition, Mr Dutton also submitted that not only was clear and unambiguous 

language necessary but also that the interpretation or construction of the wording would need to 

reflect a preservation of the implied term as to mutual trust and confidence.  If a contract had been 

entered into on the basis that the days worked were to be limited in number, then a unilateral 

power to vary so as to increase the number of days worked even if the hours were not increased 

might be thought to run contrary to the fundamental nature of the contract that had been entered 

into…”. 

 

35. HHJ Hand QC agreed that “the construction of the words in the contract of 2003 should 

be informed by a consideration of the background leading up to that document having 

been signed…..  I adopt the approach, as I must, of Lord Hoffmann in Investors.  Whilst 

what the Appellant herself intended or what she herself understood is not helpful (or even 

possibly admissible) in relation to the meaning of the contract, it seems to me from the 

factual matrix that what the parties intended was the scope of her part-time work would 

be three days a week.”. The position was not the same as that in Bateman  and there was 

no power to vary as alleged.  

 

36. The approach to construction and the role that the background may take was considered 

by the Court of Appeal in Anderson & Ors, Phillips & Ors v London Fire and 

Emergency Planning Authority [3013] EWCA Civ 321. The provisions of a pay 

agreement, concluded in a collective agreement with GMB and Unison provided that: 

 

“On 01/04/09 pay will be increased by 2.5% or by the NJC for Local Government Services settlement 

plus any uplift required to ensure general pay increases for the period 2007-09 are 1% above the 

NJC settlements for the same period.” 

 

37. The employer took the view that the clause meant that they were under no duty to 

implement a 2.5% increase and implemented an increase of 1.575% which was the 

amount required to pay an increase that was 1% above he NJC settlements for that period. 
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The ET thought that there was an agreement to agree since the clause provided for two 

alternatives. There was no legal entitlement to 2.5%. The EAT dismissed the appeal on 

a different basis, that the clause gave the employer an option. In the Court of Appeal the 

arguments about uncertainty and not apt for incorporation were rejected. Maurice Kay 

LJ stated that the real issue was construction. He referred to the principles set out by Lord 

Hoffmann in Investors Compensation Scheme Ltd v West Bromwich Building Society 

[1998] 1 WLR 896, 912H – 913E (which he further elucidated in Bank of Credit and 

Commerce International v Ali [2002] 1 AC 251 at paragraph 39: 

 

“(1) Interpretation is the ascertainment of the meaning which the document would convey to a 

reasonable person having all the background knowledge which would reasonably have been 

available to the parties in the situation in which they were at the time of the contract … 

(3) The law excludes from the admissible background the previous negotiations of the parties 

and their declarations of subjective intent … 

(4) The meaning which a document … would convey to a reasonable man is not the same thing 

as the meaning of its words.  The meaning of words is a matter of dictionaries and 

grammars; the meaning of the document is what the parties using those words against the 

relevant background would reasonably have been understood to mean.  The background 

may not merely enable the reasonable man to choose between the possible meanings of 

words which are ambiguous but even (as occasionally happens in ordinary life) to conclude 

that the parties must, for whatever reason, have used the wrong words or syntax … 

(5) … if one would conclude from the background that something must have gone wrong with 

the language, the law does not require judges to attribute to the parties an intention which 

they plainly could not have had.  Lord Diplock made this point more vigorously when he 

said in Antaios Campania Naviera v Salen Rederierna [1985] AC 191, 201: 

‘if detailed semantic and syntactical analysis of words in a commercial contract is going to 

lead to a conclusion that flouts business commonsense, it must be made to yield to business 

commonsense’.” 

 

38. Maurice Kay LJ referred to the background documents and concluded that; 

What meaning would the Pay and Conditions Agreement convey to “a reasonable person having 

all the background knowledge which would reasonably have been available to the parties in the 

situation in which they were”  at the time of the agreement?  It is clear beyond all doubt that the 

parties to the collective agreement and the parties to the contracts of employment (no point is 

taken to the effect that the latter, in particular the employees, may have seen the matter 

differently from the former) had as their central purpose a three-year pay deal.  Whereas the 

provisions for 2007 and 2008 were simple, the provision for 2009 was more complicated.  The 

construction of it adopted by the EAT seems to me to be wholly improbable.  The idea that the 

Unions would agree to a three-year deal in which the third year was covered by two 

alternatives, and that the Employer should have the unfettered right to choose between 

them strikes me as fanciful.  I am quite sure that it would have struck the Employer as 

equally unrealistic.  I am not surprised that Mr Goudie has never espoused it, save as his 

fallback position in this Court.  Such a construction flouts industrial common sense. 

 

39. He concluded: 

So what is the real meaning of the 2009 provision?  In my judgment, it means that in that year the 

employees would receive an increase of 2.5% or NJC plus 1%, whichever was the greater.  Looking at 

the matter objectively, no other meaning made or would have made industrial sense.  No other meaning 

would have represented a three-year deal which the Unions would have contemplated and, objectively, 

that must have been obvious to the Employer.  A provision which begins with the words “will be 

increased by 2.5% or …” cannot be given a meaning whereby the award might fail to reach 2.5%.  Indeed, 
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on the Employer’s construction, it is difficult to see what purpose the inclusion of 2.5% might have unless 

it is simply indicative or is one of two alternatives left to the discretion of the Employer (both of which 

interpretations I have rejected).  Nor can 2.5% be said to be included as a maximum for the obvious 

reason that, if NJC plus 1% had turned out to exceed 2.5%, which was not fanciful in the happier financial 

climate of 2007, the employees would have been entitled to it, even on the Employer’s construction. 

 

40. It is clear from the above cases that the Court should adopt an objective approach to the 

term relied upon, as someone with the background knowledge of the reason for the 

agreement. Where there is an interpreration which gives business sense to the agreement, 

then the Court is more likely to adopt that approach. The power to unilaterally vary the 

contract in a way which takes away a right will be strictly construed.  

 

Limitations 

41. Even where there is an express provision that gives a power of variation there may be 

some implied limitations as to how it should be operated. There are two potential 

limitations: that the clause should be operated in a manner which is reasonable and does 

not make it impossible of performance by one party and that the clause should be 

operated in a manner which does not breach trust and confidence.  

 

Reasonable behaviour and implied terms  

42. Where there is an express mobility clause, there may nevertheless be implied 

terms that the clause is operated reasonably as in United Bank  Limited v Akhtar 

[1989] IRLR 507. An alternative way in which a  term may be implied is that 

the employer does not operate the express  clause in such a way as to destroy 

mutual trust and confidence  between the parties. In French v Barclays Bank 

PLC [1998] IRLR 646  Mr French was employed under a contract that contained 

a mobility  clause entitling the employer to transfer the employee to any of the  

offices throughout the country. There were also terms for financial  assistance, 

including an interest free bridging loan, which was stated to  be at the bank's 

discretion and not part of the contract of employment.  Mr French was provided 

with a bridging loan on relocation but this  was withdrawn when house prices 

fell and he could not sell the house  he had moved from. He was forced to sell 

it to the bank for less than  the loan and repay the balance which he did by 

taking out a further loan. The Court of Appeal held that the employers were in 

breach of the obligation of mutual trust and confidence in that, having ordered 

the employee to relocate and given an interest free loan, they then  sought to 

change the terms of the loan to the employee's detriment.  The employer was 

in breach of the obligation in that, once they had exercised their discretion to 

grant a bridging loan, they were under an  obligation to maintain that position. 

The employer was therefore in  breach but was not entitled to damages for 

distress.  
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Trust and confidence 

 

43. The overriding implied term not to act in such a way as will detroy mutual trust 

and confidence may apply to the operation of variation or flexibility clauses. In St 

Budeaux v Royal British Legion Club Ltd v Cropper [EAT 39/94] there was an 

express term which permitted the employer to reduce hours of work  and the hours 

were reduced from 56 to 51 with a weekly reduction in salary of £27. The Tribunal 

held that this was a breach of contract and the EAT stated that they were entitled 

to find that the employer ahd acted  "disregarding any implied obligation on them in 

relation to good employee relations practices and seeking to impose a reduction in a 

wholly different fashion". A similar result was reached in BPCC Purnell Ltd v Webb 

[EAT 129/90] see G19. However, in Hussman Manufacturing Limited v Weir 

[1998] IRLR 288, EAT, the employee was moved from night to day shift with a 

reduction in salary of £17 a week. The employer had the express right to alter the 

shift pattern. The EAT did not follow Webb in relation to a claim for unlawful 

deductions where the employee asserted that the reduction in pay was a breach of 

trust and confidence. Lord Johnson stated: 

 

“In the first place, we recognise that there is general law to the effect that there exists between employer 

and employee, in terms of a contract of employment, at least an implied term with regard to trust and 

confidence that the employee can reasonably expect of the employer in his attitude and conduct towards 

him. However, we have very great reservations as to the extent to which this issue can bear upon 

management decisions legitimately taken in terms of agreements between the employer and the 

employees; and certainly have concerns that the issue in this context should turn simply upon the size of 

an amount of money. To proceed on such a basis seems to us to introduce a degree of total unpredictability, 

having regard to the fact that the sum of money in a particular case may be of more or less significance 

quite apart than its amount. We therefore have reservations as to the approach taken by the EAT in Purnell 

and would not be prepared to follow it. In our view, the consequences to the employee must be much more 

fundamental than a mere drop in earnings, save in the most exceptional cases, before the implied term of 

trust and confidence can be breached. We would therefore adopt the reasoning of the EAT in White, 

supra.” 

 

Unilateral changes 

44. The cases above consider the position where there are implied or express terms. 

There may be cases where the clause does not cover the attmped variation in terms. 

In National Semiconductor, above, the apparently wide clause did not cover the 

changes and was also subject to implied terms of trust and confidence. Any 

attempted change was therefore a breach of contract (See also Hart v St Mary’s 

School (Colchester) Limited [EAT 0305/14] where a change to spreading part 

time work from three to five days was a breach, even though the contract provided 

that the hours could be subject to variation depending on the school timetable and 

Land Securities Trillium v Thornley [2005] IRLR 765, [EAT], above).  

 

45. Where the employer attempts to impose a unilateral change and the employee 
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works on, there may be an issue whether the variation has been accepted by 

working on and acquiescing. The employee may work on under protest and bring 

a claim in the Tribunal (Rigby v Feredo). Where purported changes do not have 

an immediate impact they may not be enforceable even though the employee 

worked on and said nothing (Jones v Associated Tunneling Co Ltd [1981] IRLR 

477, EAT).  In Solectron Scotland Ltd v Roper  [2004] IRLR 4 the position was put as 

follows by Elias P at paragraph 30: 

 

“The fundamental question is this: is the employee's conduct, by continuing to work, 

only referable to his having accepted the new terms imposed by the employer? That may 

sometimes be the case. For example, if an employer varies the contractual terms by, for 

example, changing the wage or perhaps altering job duties and the employees go along 

with that without protest, then in those circumstances it may be possible to infer that 

they have by their conduct after a period of time accepted the change in terms and 

conditions. If they reject the change they must either refuse to implement it or make it 

plain that by acceding to it, they are doing so without prejudice to their contractual rights. 

But sometimes the alleged variation does not require any response from the employee at 

all. In such a case if the employee does nothing, his conduct is entirely consistent with 

the original contract containing; it is not only referable to his having accepted the new 

terms. Accordingly, he cannot be taken to have accepted the variation by conduct.” 

 

46. The position where an employee had worked on and taken the benefit of private 

medical insurance under the new contract was considered in F W Farnsworth Ltd 

v Lacy [2012] EWHC 2830 (Ch), [2013] IRLR 198 where it was held that the 

employee was bound by restrictive covenants in the new contract as he could not 

take the benefit of the contract and then assert he was not bound as he must be 

taken to have affirmed the whole contract. 

 

Abrahall & others v Nottingham City Council & Anor [2018] EWCA Civ 796 

 

SPECIFIC CLAUSES    

47. There are a vast number of cases in which variation clauses have been considered. The 

notes below set out some of the more important authorities.  

Job Title and Duties 

48. The job title is likely to be contained in the Letter or Offer of  Employment 

which may contain a brief job description. The job title or description should 

contain sufficient flexibility to  enable the employer to alter the job functions of 

the employee as is  considered appropriate. In smaller organizations a certain 

degree of  flexibility is likely to be implied, as is apparent from the examples  

given above. The  question of job title and scope of duties/status may be 

inextricably  linked. It  is important to consider whether the job title is apposite. 

A person  described as a manager may object to being required to carry out the  

job of a salesman. The impact of the job title may, however, vary  depending 

on the circumstances, size and nature of the business. The  job title may be of 
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contractual significance where it was advertised as  such and was instrumental 

in attracting the employee to the position  (See the difference between the advert 

and the contract in Ministry of  Defence HQ Defence Dental Service v Kettle 

[UKEAT/0308/06/LA]).  In some cases the job title may be inaccurate or 

meaningless but  considered by the employee to be a reflection of his status (e.g. 

it is  common to describe employees as Sales Directors when in fact they are  not 

directors at all).  

 

49. By way of example, in Joseph Steinfeld & Co Limited v Reypert [EAT 550/78] 

the employee was appointed as a 'Sales Manager (Sales Director Designate)' 

in a job where sales management experience was required. He was asked to carry 

out clerical duties and left after some time as he did not believe he would be 

given the functions of a manager in charge of a sales force. The EAT 

agreed with the employment tribunal that requiring him to carry out clerical 

duties for a period of eight months was a fundamental breach of contract. It 

stated:  

 

"It seems to us that the appointment of someone as a sales manager does involve work of a 

certain kind. It is not necessary that one should be able to define with precision the exact duties 

which are performed by such a person; but it is clear that a sales manager is someone who is 

responsible for the selling staff, who is dealing with sales statistics, marketing research and 

matters of that kind. He is a person who is concerned with sales and who is exercising a truly 

managerial role."  

 

Job content, duties and status  

50. Where the employee has performed a particular function or has had a  particular 

status over a period of time, there is likely to be an implied  term, in the absence 

of an express power to vary, which establishes  that function or status as a term 

of the contract. In South Yorkshire Passenger Transport Executive v Baldwin 

[EAT 518/78], Mr Baldwin, employed as a handyman, worked as a substitute 

charge hand for two  nights a week then full time for three months when the 

charge hand  died. Someone else was then given the job. The EAT held that the 

ET  were correct in finding that it had become an implied term of his job,  by 

custom and practice, that he be a relief charge hand and the whole  nature of his 

job had been changed when this was taken away and his  pay was detrimentally 

affected. Compare Horrigan v Lewisham LBC [1978] ICR 15 where the 

conduct of the employee after the contract  had been entered into did not lead to 

a term being implied.  

 

51. It has been seen that there may be an implied term that an employer will not 

behave intolerably (or breach trust and confidence) and this may occur where 

an employer unilaterally changes duties or status. In Giblin v Seismographic 

Services (England) Limited [EAT 305/78] the employers restructured Ms 
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Giblin's job without consultation, which resulted in another employee being 

given some of her duties. When she complained it was decided to share the duties 

on an alternating basis but Ms Giblin resigned and claimed constructive 

dismissal. The EAT held that the ET had not erred in finding there was no 

breach of the implied term as the employer had sought to repair the situation 

when the found out the employee objected.  

 

52. In Walker v Josiah Wedgewood & Sons Limited [1978] ICR 744; IRLR 105 

Mr Walker had a poor relationship with his newly appointed supervisor, 

which resulted in an assistant being appointed without consultation, Mr Walker 

receiving a final warning without  justification, not receiving a pay rise and the 

supervisor placing his  secretary in Mr Walker's office and transferring him to an 

unfurnished  room. The EAT agreed that the conduct, though unreasonable, 

was  not repudiatory. However, a series of incidents which lead to a  

demotion and reduction in status may be in breach of the implied term  that there 

be no intolerable conduct on the part of the employer (J W  Carr M & Co 

Limited v Hammersley (unreported); Garner v Grange  Furnishings Limited 

[1977] IRLR 206) a promotion over the head of  an employee may be part of the 

conduct, as in Hammersley but merely  promoting another employee is unlikely 

to be so (Goodchild v BL (UK) (unreported)).  

 

53. A series of incidents which in themselves do not amount to a breach of contract 

may lead to a breach of the implied term of mutual trust and  confidence. It was 

said in Woods v W M Car Services (Peterborough)Limited [1982] IRLR 413; 

ICR 693 that to constitute a breach of the implied term it is not necessary 

that the employer intended any  repudiation of the contract since the tribunal's 

function is to look at  the employer's conduct as a whole and determine whether 

it is such  that its effect, judged reasonably and sensibly, is such that the  

employee cannot be expected to put up with it. An employer who  persistently 

attempts to vary an employee's conditions of service with a  view to getting rid of 

the employee or varying the employee's terms of  service does act in a manner 

calculated or likely to destroy the  relationship of trust and confidence between 

employer and employee.  Any breach of the implied term is a fundamental breach 

amounting to  a repudiation since it necessarily goes to the root of the contract. 

(In  this case, as a matter of fact there was no breach.)  

 

54. It is not a loss of status to insist that an employee is supervised where the 

employer is concerned about his work. The only loss is one of self  esteem 

(Mensah v London Borough of Islington [EAT 156/79]).  However, a 

reduction in status does not have to be permanent in order  to amount to a 

repudiatory breach (McNeill v Charles Crimin  (Electrical Contractors) 

Limited [1984] IRLR 179).  
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55. The issues of job content, duties and status have been considered in the following 

cases (in chronological order):  

 

55.1. Goode & Cooper Ltd v Thompson [1974] IRLR 111. Mr Thompson was 

the general manager of a garage and taxicab business. When it was taken 

over another manager was appointed and he was told that he would be in 

charge of the garage workshop and no longer be able to sign cheques or 

have responsibility for buying in stores. It was held that there  

"...was a change of status, and a change of such a nature as to show that 

there was a repudiation of the contract and an intention only to employ 

him in some very much lower, though undefined, capacity." 

 

55.2. Managers (Holborn) Ltd v Hohne [1977] IRLR 230. It was held that Mrs 

Hohne was effectively downgraded in status as manageress, when she was 

moved to another office at which there was already a manageress as  

"she was in effect down-graded in status because in the Regent Street hive 

there was only room for one Queen Bee, and that was Mrs Falconer." 

55.3. Coleman v S & W Baldwin [1977] IRLR 342. Mr Coleman was 

promoted to acting manager with responsibility for buying groceries. When 

the firm was taken over he was removed from this position and his buying 

duties were taken away, leaving him with only humdrum duties. It was 

held that the employer had unilaterally changed the whole nature of the 

job, which they could not do unilaterally and by way of ultimatum, so that 

there was a constructive dismissal.  

55.4. Gronow v GKN (South Wales) Limited [EAT 461/78]. Mr Gronow was 

employed as a stock control clerk, grade 3, at a time when a job evaluation 

scheme was introduced and it was a term that he could be reassessed and 

re-graded. He was upgraded to grade 5 on the basis that he would take a 

job as divisional planner but this did not happen. After 4 years he was 

regraded to grade 3. The EAT held that there was no provision in the 

scheme to reduce to a lower grade in accordance with the scheme. It is 

clear from this case that if the employer wishes to have the power to 

downgrade there must be an express provision to this effect.  

55.5. Glitz v Watford Electric Co Limited [1979] IRLR 89. Miss Glitz was 

employed in 1974 as a "Copy typist/general clerical duties clerk". In 1977 

she was asked to operate a duplicating machine but refused to do so after it 

gave her headaches. It was held that the operation of the machine fell 

within the ambit of typist/clerk and she was contractually bound to operate 

the machine. It was said that "in the context of the case, with a small 

clerical staff in a small office, the ambit of general clerical duties is wide 

enough to include the operation of a duplicator." The duties were 
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already in the existing terms. 

55.6. Peter Carnie & Son v Paton [1979] IRLR 260. Mr Paton was 

employed to carry out "general garage duties/stores" duties. He engaged 

in handyman duties, care hire and spent 25% of his time on reception. 

Although he liked the latter, it was taken away from him as his employers 

were not satisfied with him. The EAT held that he had been engaged to 

carry out a variety of jobs of an unskilled nature and that "it is unreasonable, 

if not absurd, to suggest that an employee who is engaged on general 

duties can insist on doing only those duties which he likes most". The 

employer was not bound to keep him on reception duties and the duties 

could be altered from time to time to meet the needs of the business.  

55.7. Joseph Steinfeld v Reypert 

55.8. Ford v Milthorn Toleman Limited [1980] IRLR 30. Mr Ford was 

appointed as a sales manager and was responsible for "sales, 

administration, estimating and quoting, keeping an order book,  

invoicing, monitoring the production development and prices of 

competitors." He was responsible to the MD and was paid a 

commission. When he gave notice a number of his functions were  taken 

away and his commission was removed. It was held that the removal of 

some of his functions amounted to a demotion. Stephenson LJ indicated that 

loss of job satisfaction may amount to a repudiatory breach of contract.  

55.9. Pedersen v London Borough of Camden [1981] IRLR 173. The 

employer advertised for a "bar steward/catering assistant", stressing the 

primary function as being bar steward. Over a period of four years Mr 

Pedersen's duties changed to primarily that of a catering assistant. The 

Court of Appeal held that the ET were correct in construing the letter of 

appointment by reference to the surrounding circumstances including the 

job advert and that if the function of bar steward was substantially reduced 

there was a change of conditions of work which could be a breach of 

contract.  

55.10. Haden Ltd v Cowen 1983 ICR 1. The employee was appointed as ‘divisional 

contracts surveyor’ and could not be moved to any job as a quantity surveyor, 

though there was an express provision which stated that the employee was 

‘required to undertake, at the direction of the company, any and all duties which 

reasonably fall within the scope of his capabilities’. 

55.11. Cresswell v Board of Inland Revenue [1984] IRLR 190; ICR 508. The 

introduction of computers was held not to change the nature of clerical 

work. The employers were employed to do clerical work and  "it was 

recognisably the same job but done in a different way." This case shows 

that technological advances will not necessarily change the  nature of the 

work.  
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56. The employer is not entitled to change the job content and demote  merely 

because the employee has given notice (Milthorn Toleman  Limited v Ford 

[1978] IRLR 306. The employers asked the  employee to work on a temporary 

basis on duties outside the express  terms of her contract in Luke v Stoke City 

Council [2007] IRLR 305.  There were exceptional circumstances which 

permitted this by way of  an implied term.  

 

57. The cases contain numerous examples where employers have sought to change the 

terms of employee's contracts, with varying degrees of  success. Where the 

contract does not contain an express term the court  will consider the scope of 

the implied term in the contract of  employment. Where there is an express 

term its ambit will have to be  construed, though it should be noted that in certain 

circumstances the  courts may imply a term that the employer invokes the term 

in a  reasonable manner. Where the employer’s attempts to change terms  and 

conditions are ineffective then the old conditions will apply; the  employee 

cannot pick and choose (North Lanarkshire Council v  Cowan 

UKEATS/0028/07/MT). The employee who refused to accept a  reasonable 

change may, in some circumstances be fairly dismissed (see  Willow Developments 

Limited v Silverwood 2006] EWCA Civ 660 [2006] ICR 1552; Forshaw v 

Archcraft [2005] IRLR 600). If there is no express power then a fundamental 

change to terms may amount to  a dismissal and re-engagement (see Darby & 

Still v Law Society of England and Wales [UKEAT/0447/07]).  

 

58. Where the variation has been expressly ageed then it may not be necessary to rely 

on an express variation clause or revert to implied terms. It must, however, be 

clear that the employee has agreed the variation so that where an employee was 

asked to initial a memo which reduced notice entitlement, though he did not think 

it applied to him, the Court held that the variation was ineffective as it had not 

been brought to the employee’s attention that it was intended to apply to him 

(Cowey v Liberian Operations Limited  [2966] 2 Lloyds Rep 45). Where the 

employee is subjected to duress then the variation may not be effective (Sheet 

Metal Components Ltd v Plumridge [1974] ICR 373) though a threat of dismissal 

may not necessarily amount to duress as it cannot be a threat to do what the 

employer is entitled to do (Hepworth Heating Ltd v Akers and ors [EAT] 

846/02).  

 

 

 Variation of Hours of Work 

59. In the absence of an express term, a unilateral variation of terms is likely to be 

a repudiatory breach of contract. This is the position where it is sought to 

change working hours. For example, see:  

59.1. Risk Management Services (Chiltern) Limited v Shrimpton [EAT 
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803/77]. The employee applied for a day job as a security guard. After 

certain problems at work the company decided to put him on night work, 

as he would be supervised. The EAT held that the employment tribunal 

was entitled to find that this amounted to a constructive dismissal on the 

basis that the contract was for a day job only.  

59.2. Brechin Bros v Kenneavy & Strang [EAT 373 & 374/82]. The  employees 

were given written statements which provided that their hours of work were 

as set out on a notice board and that any variation would be similarly 

exhibited. The EAT held that this provision did not have any meaning and 

that any power to vary a 20 hour week within the framework of 48 

hours must be "unequivocally contained in the contract of employment". 

This was not done so that there was a fundamental breach of contract when 

the employer sought to change the hours. It will therefore be necessary to 

include an express power to vary. It is also important that the terms and 

conditions make it clear what can be varied.  

 

60. Where an employee had moved from day time to night time working it was held 

that this was an agreed oral variation of the contract and it was a breach of contract 

to try to move the employee back to days (Simmonds v Dowty Seals Ltd [1978[ 

IRLR 311, EAT). 

 

Overtime and Flexitime 

61. Overtime may be obligatory so that the employee has a contractual right to 

payment. In certain cases some degree of flexibility may be required and the 

provisions of the Working Time Regulations may need to be considered in so 

far as they relate to unmeasured time. Where overtime is part of the employee's 

normal working hours this will have an impact upon calculations for the 

purposes of holiday under the Working Time Regulations or for the purposes 

of a redundancy payment. 

 

62. There are a large number of cases which consider express and implied terms 

relating to overtime and which give guidance as to the effect of  particular 

wording. Examples of cases involving express and implied terms: 

Express terms  

62.1. In Pearson & Workman v William Jones Limited [1967] ITR 471 the 

appellants were paid a redundancy payment based upon a 40 hour week. 

They had a clause incorporated into their contracts which provided that  

 

"The Federation and Trades Unions agree that systematic overtime 

is deprecated as a method of production, and that when overtime 

is necessary the following provisions shall apply, namely: No union 

workman shall be required to work more than 30 hours overtime in 
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any four weeks after full shop hours have been worked...It is agreed 

that employers have the right to decide when overtime is necessary, 

the work people or their representatives being entitled to bring 

forward...any cases of overtime they desire discussed...".  

 

The Divisional Court held that the overtime was permissive and not 

compulsory so that the employees were entitled to redundancy based 

upon a 40 hour week.  

 

62.2. Martin v Solus Schall [1979] IRLR 7. Mr Martin's contract stated that 

"you will be expected to work such overtime as is necessary to ensure 

continuity of service." He was dismissed when he refused to work 

overtime. The EAT held that the document he had signed implied that he 

had accepted the need to work such overtime as was necessary to ensure 

continuity of service so that this was a contractual obligation.  

Implied terms  

62.3. Darlington Forge Limited v Sutton [1968] ITR 196. The respondent 

was a furnace man whose statement provided that he work 40 hours per 

week, though he worked more to cover for other staff. The Divisional 

Court held that he was only entitled to a redundancy payment based on 40 

hours as there was no term in his contract that he work such overtime as 

was necessary.  

62.4. Horrigan v Lewisham Council [1978] ICR 15. Where the  employee 

was employed as a driver on a contract that stipulated 40 hours a week, 

but regularly worked overtime for which he was paid and there was an 

agreement that he would not be pressed if he had a specific reason for 

not wishing to work late on a particular day, there was no implied term, 

to give business efficacy  to the contract, that he must work sufficient 

overtime to complete  his rounds. This was so even though he had worked 

overtime in the past.  

62.5. Lake v Essex County Council [1979] ICR 577; IRLR 241 (see WTR 

reg. 20). Ms Lake was a part time teacher, on duty for 19 hours 25 

minutes, of which there were three hours forty minutes when she was not 

teaching. She was to undertake marking and preparation during these 

sessions but would spend several hours a week preparing classes at home. 

At the time she could only succeed in an unfair dismissal claim if she 

had 21 hours a week service. The Court of Appeal held that the extra hours 

she worked were voluntary and were so unpredictable that they could not 

be regarded as contractual.  

 

"If she chose to do more, it was a voluntary act on her part outside her 

contractual obligations."  



27 

 

 

62.6. Ali v Christian Salvesen Food Services Limited [1997] ICR 25; IRLR 

17. Mr Ali and four others had an annualised hours agreement 

incorporated into their contracts through a collective agreement, whereby 

they were paid for a 40 hour week and, at the end of the pay year, would 

be paid overtime if they had worked for more than 1,824 hours in the year. 

They were made redundant after six months before the 1,824 threshold 

was reached. The Court of Appeal held that there was no scope to imply a 

term that the employees would be paid overtime where the employee had 

not worked more than the annual hours figure but had worked more than 

the weekly hours. The collective agreement had not provided for this 

contingency and to deal with every eventuality would have required an 

immense degree of elaboration.  

 

Mobility and relocation  

63. A mobility clause may be of some significance where the employer hasa number 

of depots/factories around the country or where it is alleged that the employee 

may be moved in order to avoid redundancies. In such cases the employer may 

seek to 'sweeten' the move by providing for relocation allowances or assistance. 

Where there is no express clause, it may be possible to imply a mobility clause 

because of the nature of the employee's job (i.e. where it involved travelling 

or working from site to site). Even where an express clause exists there are 

certain pitfalls to be avoided. It is apparent from the case law that a mobility 

clause should generally be exercised in the way that a reasonable employer 

would apply the clause and it is important that a general clause should not be 

operated in a way that may breach the implied term of trust and confidence. 

There are many examples in the cases of both express and implied terms and 

some of them are set out below. 

 

Implied Terms 

64. In the absence of any express terms there is considerable scope for the implication 

of a term. Moreover, an express term will be applied in such way as does not 

breach the implied duty of trust and confidence.   

 

Scope of implication 

65. It is clearly preferable that the employer stipulates the place of work and makes 

it clear that the employee can be moved as required where a degree of mobility 

is required. In the absence of an express term there must be an implied term as 

to the place of work since this is one of the essential terms of the contract 

of employment. See (in chronological order):  

65.1. O'Brien v Associated Fire Alarms Limited [1968] 1 WLR 1916; [1969] 1 
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All ER 93. The appellants were employed as electricians, installing fire and 

burglar alarms. The respondents operated nationwide but divided the 

business into regions and the appellants were employed in the Northwest 

region, based at Liverpool. During their employment they had only visited 

customers in the Liverpool area. They were asked to visit a customer in 

Barrow, 120 miles away and were dismissed when they refused. The Court 

of Appeal held that the tribunal had erred in finding that there was an 

implied term that they would work anywhere in the Northwest area. The 

proper term to imply was that  they would work within reasonable or 

daily travelling distance from their homes. The case illustrates the 

importance of an express term if the employer wishes to have the power to 

instruct its employees to be  mobile.  

65.2. Stevenson v Tee-Side Bridge & Engineering Limited [1971] 1 All ER 

296. Mr Stevenson was employed as a steel erector. He said at interview 

that he would be prepared to work away from home, worked at sites 

in different parts of the country and was paid travel and subsistence. When 

he refused to transfer from a site near his home because the overtime would 

not be as good he was dismissed. The Divisional Court held that he could 

be contractually required to work  anywhere in the country. Parker CJ 

held, taking into account the aforesaid factors, that there was every reason 

to imply such a term to give business efficacy to the contract. The position 

may be different where the course of conduct shows that the employee 

worked within  daily commuting distance, as in Mumford v Boulton & 

Paul (Steel  Construction) Limited [1970] ITR 222. Express Lift Co v 

Bowles [1976] IRLR 99; [1977] ICR 474. Where there was an implied 

term that the employee would work anywhere in the UK a further term 

could not be implied that it would be subject to exceptions in certain 

circumstances, as in the present case where Mr Bowles refused to  transfer 

because his wife was ill. However, it may be that there is an  implied term 

that the employer would not operate an implied condition in an 

unreasonable fashion as in BBC v Beckett [1983] IRLR 43 (and see 

Prestwick Circuits Limited v McAndrew below). 

65.3. Burnett v F A Hughes & Co Limited [EAT 109/77]. The EAT held that  

term could be implied into the contract of a salesman that his territory 

be changed as management must have an overriding power to make such 

alterations to the areas and functions of their sales representatives as 

they may reasonably require 

65.4. Little v Charterhouse Magna Assurance [1979] IRLR 19. Mr Little was  a 

senior employee (effectively the Managing Director) on a five year fixed 

term with no stated place of work. He was entitled to mileage and  

accommodation expenses. The Head Office moved from Uxbridge to 

Bletchley. The EAT held that he was contractually required to move to 
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whatever location the company had as its head office.  

65.5. Prestwick Circuits Limited v McAndrew [1980] IRLR 191. Mr 

McAndrew was ordered to attend at another factory the following day, 

which was fifteen miles away even though there was no mobility clause in 

his contract. It was held that the Industrial Tribunal had not erred in 

holding that the respondents’ conduct in requiring the appellant to 

change his place of work at short notice amounted to a fundamental 

breach of an implied contractual term that he would not be transferred to 

another location except on reasonable notice and, therefore, was conduct 

justifying the appellant in resigning and claiming that he had been 

constructively dismissed.  

65.6. Jones v Associated Tunnelling Co Limited [1981] IRLR 477. Mr Jones 

worked from 1964 at colliery sites that were within reach of his home. In 

1973 he was given a statement of terms that provided his employers could 

move him as they decided and in 1976 he was given a statement that 

provided he could be moved between sites. He did not object at the time 

but in 1980 he considered that he had been constructively dismissed when 

he was ordered to move. The EAT held that where there was no express 

term then a term must be implied. The employer  had some power to 

transfer Mr Jones and, based upon the nature of the employer's business, 

whether the employee had been moved, what the employee had been told 

when he started work and provision as to expenses, in this case a term was 

implied that Mr Jones work at any place within reasonable daily reach of 

his home. Mr Jones had not acquiesced in a variation of his contract 

when he received the statements of terms and conditions. This case was 

followed in Anglia Regional Co-operative Society v O-Donnell [EAT 

655/91]. 

65.7. Courtaulds Northern Spinning Limited v (1) Sibson (2) TGWU [1988] 

IRLR 451; ICR 305. Mr Sibson who was employed as a lorry driver, was 

required to move site after he resigned from the TGWU and it threatened 

action if he remained at the depot where there was a closed shop. The Court 

of Appeal held that he could be required to move to a site within daily reach 

of his home, the depot being the starting and finishing place for his job, so 

that the employer was entitled to require him to move one mile to another 

depot. There was no need or justification to import into the implied term 

a requirement that the request be reasonable. (C.f. Prestwick Circuits 

v McAndrew). Compare Luke v Stoke City Council [2007] IRLR 

305 where exceptional circumstances led to the implication of a term that 

the employee could be temporarily re-deployed on a temporary basis.)  

65.8. Aparau v Iceland Frozen Foods PLC [1996] IRLR 119. In the absence of 

a mobility clause, the EAT held that it was not possible to unilaterally 

transfer a checkout supervisor to a different store. There was no need to 
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imply such a term given the nature of the work or to give the contract 

business efficacy. It was also held that the employee had not accepted a 

unilaterally imposed mobility clause merely by continuing to work.  This 

may be compared to Wess v Science Museum Group [EAT 0120/14]. After 

a restructure the employee was offered a lower grade contract with a 

reduced notice entitlement. When she was dismissed for redundancy she 

argued that she had not agreed the reduced notice entitlement. The EAT 

noted that the claimant had objected to the new grade but not to the notice 

period and the Tribunal was entitled to find she had agreed the variation 

(See Khatri v Cooperatieve Centrale Raiffeisen-Boerenleenbank BA [2010] 

IRLR 715, CA and now Abrahall v Nottingham County Council [2018] 

EWCA Civ 796, 19th April 2018). 

 

66. An employee may rely upon the implied term of trust and confidence in  relation 

to a proposed relocation. However, this must amount to a repudiatory breach 

of contract. In Brown v Merchant Ferries Limited [1998] IRLR 682 it was held 

that the fact that a proposed location left an employee feeling unsettled and 

concerned about his future did not, viewed objectively, amount to a breach of 

contract as there was no  evidence that his position was insecure.  

 

Express mobility terms 

67. The issue of place of work and mobility is likely to be an important one as 

employers are likely to want to have a large degree of flexibility in being able to 

move its workforce around as it considers appropriate. It is therefore likely to 

want to have mobility clauses drafted in the widest possible terms. There has 

been a considerable amount of case law on the issue of mobility clauses, both in 

the context of whether or not an employee is entitled to a redundancy payment 

on the basis that the workplace has closed down, or whether there has been an 

unfair dismissal.  

67.1. Parry v Holst & Company Limited [1968] ITR 317. Mr Parry worked in 

the construction industry and his contract provided that "an operative 

may be transferred at any time during the period of his employment 

from one job to another". He finished one job in South Wales and was 

asked to transfer to Chard, in Somerset. He was dismissed when he was 

refused and it was held that he was not entitled to a redundancy payment. 

Parker CJ stated that the clause, which was on its face unlimited, permitted 

the proposed transfer, though heconsidered it is unnecessary to decide 

whether it would permit transfer in the whole of the United Kingdom.  

67.2. Litster v Fram Gerrard Ltd [1973] IRLR 302. The employee was 

employed at a depot at Swinton. When it closed he was dismissed for 

refusing to transfer to a different depot in circumstances where his 
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contracted provided that he could be transferred 'from one site to 

another'. The NIRC held that there was no contractual right to Transfer 

as 'site' should be interpreted as a temporary workplace, whereas a 

'depot' was a permanent operation  

67.3. Scott v Formica Limited [1975] IRLR 104. A clause which entitled the 

employer to transfer the employee to different jobs or departments did not 

enable the employer to transfer to a job where there was a reduction 

in salary.  

67.4. Wilson-Undy v Instrument & Control Limited [1976] ICR 508. Mr 

Wilson-Undy was employed in a labour force which transferred from site 

to site in the UK. At the time of his appointment he stated that he could 

only accept the job, which was in daily travelling distance, on the basis 

that when it ended he would not be transferred due to family commitments. 

When the employer sought to transfer him he claimed a redundancy 

payment. The EAT held that it was the common intention of the parties that 

he would only be employed within daily travelling distance.  

67.5. Barratt (Manchester) Ltd v Ingram EAT 341/85. A term that an 

employee could be transferred to another location 'if the needs of the 

company demanded it' was too imprecise to be enforceable.  

67.6. BPCC Purnell Ltd v Webb EAT 129/90. The employee was transferred from 

one pre-press department of a printing company to another pre- press 

department and stood to lose about £80 per week in earnings.His contract 

of employment provided that 'there will be total flexibility between all 

pre-press departments'. The EAT did not accept that the provision was 

subject to an implied term that the express Provision be exercised 

reasonably but agreed that there had been a constructive dismissal as the 

instruction to move had destroyed trust and confidence.  

 

68. Where the employer purports to vary the contract to include a mobility 

clause but this does not have any immediate effect, an employee will not 

be taken to have affirmed the variation merely because he has continued to 

work for the employer. In a case where the employee worked on for a year 

after the employer purported to introduce a clause which did not have immediate 

effect the EAT held that no consent to variation could be implied (Aparau v 

Iceland Frozen Foods PLC [1996] IRLR 119).  

 

69. A temporary transfer may not be a repudiatory breach if it is for a short or 

specific time but where an employee is transferred until work picked up, with 

uncertainty as to how salary will be affected, this may amount to a breach on 

the part of the employer (Millbrook Furnishings Industries v McIntosh 

[1981] IRLR 309).  
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Limitations on operation of mobility clauses 

 

70. An express mobility clause may be limited by an implied term that it be operated in a 

manner that is reasonable but it is important to note that there is no such general 

principle and each case will be looked at on its facts. In United Bank Limited v Akhtar 

[1989] IRLR 507, CA the employee was instructed to move from Leeds to Birmingham 

with very little notice and the employer decided not to operate its discretion to pay 

relocation expenses. It was held that there was an implied term that reasonable notice 

would be given of any transfer and that the employer would not exercise its discretion 

in a manner to make the performance by the employee of its obligation impossible. 

However, there was no breach in Hart Builders (Edinburgh) Ltd v Lyall [EAT 571/91] 

where the employer was asked to move at short notice with Akhtar distinguished on the 

basis that in that case the employee was being aske to move house.  

 

71. It was confirmed in White v Reflecting Roadstuds Ltd 1991 ICR 733, EAT that Akhtar 

had not established a principle that a mobility clause was subject to an implied term that 

the clause be operated reasonably. It was stated by Wood P that the term found by Mr 

Justice Knox in Akhtar was that “an employer when dealing with a mobility clause in a 

contract of employment should not exercise his discretion in such a way as to prevent 

his employee from being able to carry out his part of the contract.” 

 

72. It should be borne in mind that the Courts have since White considered obligations to 

act in a manner that is not capricious or unreasonable and not to breach trust and 

confidence, these implied terms having become central to the contract of employment.  
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Stress Policies.   
 

 

Purchasers will be provided with a pdf/flipbook update from time to time, cross referenced  to the 

books, which will contain a summary of legal developments as well as updated precedents when they 

are needed. This unique service will ensure that you are kept up to date at all times. 

 

To purchase a copy of the Book, go do www.dugganpress.com or click on Buy the Book. 

Any queries may be sent to info@dugganpress.com  

or call 07957365302/07845485637. 

Also available at Wildys Bookstore and to be available on  Amazon                                                                                                                                                                                                                                                                                                                                                                         
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FORTHCOMING  
 

Social media, Information Rights and Employment law 
 This timely book will consider all the facets of the GDPR and the Data Protection Act 

2018 in the context of social media and  information rights in employment.  

Setting The Scene The meaning of social media, duties of the 

employer and employee, the GDPR and other legislation. 

Information rights and TUPE.  The ICO and other means of 

enforcement.  Social Media Use and Abuse From recruitment to 

termination (including the GDPR and 2018 Act). The use of social 

media at work Harassment and other misuse.  Surveillance of 

employees. Termination: Procedures, Unfair dismissal and other 

issues. Social Media Policies. Information Rights and 

Employees The right to privacy. Data Protection. How the DPA 2018 works and the changes 

in the GDPR. Personal data. Subject access requests. Information Rights and Employers 

Confidential information and data. Who owns the data. The Database regulations. Social media 

sites.  Protection of information: overt and covert surveillance. Enforcement of proprietary 

rights: Injunctions and other remedies. Injunctive relief: the general approach. Injunctive relief: 

search and seizure orders. Websites, passwords and data: effective orders. The use of experts: 

imaging and other preservation orders. Procedure in the Courts: e-disclosure, privilege. 

Damages, account of profits and Wrotham Park.  Other issues The Information Commissioner, 

First Tier and Upper Tribunals and appeals. Defamation: the risks to the employer and 

employee and an overview. Criminal offences. Health and Safety. E-disclosure. Precedents.  
 

Michael Duggan QC    -      www.dugganqc.com          -      michael@dugganqc.com 

                                              www.dugganpress.com     -   info@dugganpress.com 
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