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1. One of the notable issues of concern that was raised at employment seminars  on 

restraint of trade which I gave over the last year, was the impact of the Court of Appeal 

judgment in the Egon Zehnder case. The concern, of course, was that covenants which 

contained the words “concerned or interested in”, or similar wording, were likely to be 

unenforceable since these words could encompass shareholding so that such a 

covenant would be too wide and unenforceable. In Duggan QC on Contracts of 

Employment, Chapter Q at paragraphs Q127 to Q133, I suggested wording for a 

covenant that would obviate this difficulty. I also pointed out that the covenant in the 

well-known case of Thomas v Farr plc [2007] ICR 932 would, on the wording of the 

covenant in that case have been too wide. It will be recalled that the Court of Appeal in 

Thomas upheld a non-competition covenant; the point was not taken in that case that 

the words of the covenant were too wide as they prohibited shareholdings.  

 

2. The Court of Appeal in Egon Zehnder probably had many looking to their policies where 

they had drafted a covenant which contained the offending words and certainly had 

many debating over how to get round the ruling so that covenants remained 

enforceable. A number of non-compete injunctions which I had obtained over the years 

may have suffered a different fate based on the CA ruling. The position is now different, 

but only because of the severance doctrine as enunciated in the Supreme Court. 

Severance 

3. The ‘get out of  jail’ card of severability was not available, in the Court of Appeal’s view 

(See Briefing 14 on the Judgment: Click here.  In the Court of Appeal, Longmore LJ stated 

that severance would not work and: 
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“The reason it [severance] is unappealing is first that the clause would still be too wide even if the words 
"or interested" were omitted. The question would then be whether a shareholding was covered by the 
words "directly or indirectly engage or be concerned … in any business carried on in competition". To 
my mind, being a shareholder in a company carrying on a business is being concerned in that business at 
any rate "indirectly". That seems to have been the view of Mr Jeremy Cousins QC sitting as a Deputy 
Judge of the Chancery Division in UK Power Reserve Ltd v Read [2014] EWHC (Ch) 66 at paragraph 82 and 
I agree with him. Admittedly he went on to hold (a) that in that case shareholdings were not covered and 
(b) that the words "concerned or interested" could, if necessary, together be severed, an argument not 
made by Mr Laddie in the present case. But merely deleting the words "or interested" will not prevent 
clause 13.2.3 from covering shareholdings and thus being impermissibly wide.” 

 

4. There was second reason why severance could not work: 

 

“The second reason for not allowing severance is that it is well settled that parts of a single covenant 
cannot be severed; it is a requirement of severance that it can only take place where there are distinct 
covenants (as, for example, in 13.2 which enumerates separate covenants) and, perhaps, not even then. 
Clause 13.2.3 is, however, a single covenant preventing Ms Tillman from engaging or being concerned in 
a competing business in any one of several capacities, has to be read as a whole and cannot be severed, 
see Chitty para 16-215.” 

 

5. Beckett Investment Management Group Ltd v Hall [2007] ICR 1539  had  approved a 

threefold test propounded by Mr Peter Crawford QC sitting as a Deputy Judge of the 

High Court in Sadler v Imperial Life Assurance Company of Canada [1988] IRLR 388 at 

paras 391-2:-  

"a contract which contains an unenforceable provision nevertheless remains effective after the removal 
or severance of that provision if the following conditions are satisfied: 1. The unenforceable provision is 
capable of being removed without the necessity of adding to or modifying the wording of what remains. 
2. The remaining terms continued to be supported by adequate consideration. 3. The removal of the 
unenforceable provision does not so change the character of the contract that it becomes "not the sort 
of contract that the parties entered into at all". 

 

6. Referring to the third of the three tests adopted by Mr Crawford, Longmore LJ 

considered that  it must always be doubtful whether parts of a single covenant can be 

deleted without the contract becoming "not the sort of contract that the parties 

entered into at all". It is no business of the courts to create a valid covenant in order to 

replace an impermissibly wide covenant which an employer has sought to impose on 

the employee.  

 

7. The Court of Appeal concluded that: 
 

“It may be said to be unmeritorious that Ms Tillman can rely on the theoretical width of the post-
termination covenant to include a shareholding when she does not intend to acquire any shareholding in 
any competitor and wants to work for a competitor which she could have been restrained from doing if 
the clause were more carefully drafted. But the law which avoids contracts in unreasonable restraint of 
trade is based on the wide public policy of promoting competition and protecting employees from too 
readily abandoning the exercise of their right reasonably to compete after termination. In those 
circumstances the merits of individual cases must inevitably take second place.” 
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8. The decision thus rendered many covenants unenforceable without the ability to have 

recourse to severance.   

 

9. The Supreme Court’s view was therefore highly anticipated.  

 

The covenant and facts in Egon Zehnder 

10. Tillman commenced work as a Consultant under a written contract of employment containing 

post-termination restrictive covenants and dated 16th December 2003. She progressed to co-

Global Head of the Financial Services Practice Group. On 23rd January 2017 she gave notice to 

Egon Zehnder and was put on garden leave and on 30th January 2017 it terminated her 

employment with immediate effect. She wished to take employment with a United States firm 

Russell Reynolds Associates and the question was whether Egon Zehnder could  restrain her 

from doing so for the six month period after termination.  

 

11. The relevant clauses in the contract were as follows: 

 
"4.5 You shall not, during the course of your employment, directly or indirectly, hold or have 
any interest in, any shares or other securities in any company whose business is carried on in 
competition with any business of the Company or any Group Company, except that you may 
hold or have an interest in, for investment only, shares or other securities in a publicly quoted 
company of up to a maximum of 5 per cent of the total equity in issue of that company. 
… 
13.2 You shall not without the prior written consent of the Company directly or indirectly, either 
alone or jointly with or on behalf of any third party and whether as principal, manager, 
employee, contractor, consultant, agent or otherwise howsoever at any time within the period 
of six months from the Termination Date: 
… 
13.2.3 directly or indirectly engage or be concerned or interested in any business carried on in 
competition with any of the businesses of the Company or any Group Company which were 
carried on at the Termination Date or during such period." 

 

12. The Court of Appeal held that the covenants were too wide and could not be severed 

for the reasons set out and analysed in Briefing 14.  

 

The Supreme Court 

 

13. Lord Wilson provided the only speech in the Supreme Court, which was broken down 

as follows: 

(i) Introduction, at paragraphs 1 to 3. 

(ii) The facts at paragraphs 4 to 17. 
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(iii) The doctrine at paragraphs 18 to 34. 

(iv) Construction at paragraphs 35 to 53. 

(v) Severance at paragraphs 54 to 89. 

 

14. Given that this is the first judgment of the Supreme Court on this area and the first of 

the highest court for over 100 years, their Lordships views on (iii) are of general interest 

and (iv) and (v) will dictate out approach to covenants for some time to come.   

 

15. In the Introduction, Lord Wilson posited the issues as follows: 

 

“(A)      The hypothesis in Issue (A) is that the employee’s construction of the part of the covenant alleged 
to be in unreasonable restraint of trade is correct. Here the company contends that the impugned part 
falls outside the doctrine against restraint of trade (“the doctrine”) and that it is therefore irrelevant 
that, had it fallen within the doctrine, it would have been in unreasonable restraint of it. 
(B)       The hypothesis in Issue (B) is that the employee’s construction of the impugned part is incorrect. 
Here the company contends that, upon a correct construction of it, it is not in unreasonable restraint of 
trade. 
(C)       The hypothesis in Issue (C) is that, as in Issue (A), the employee’s construction of the impugned 
part is correct; but that, contrary to the company’s contention in Issue (A), it does fall within the doctrine. 
Here the company contends that, although it is in unreasonable restraint of trade, the impugned part 
should be severed and removed from the remainder of the covenant, which would therefore survive so 
as to prohibit the employee’s entry into the proposed employment. 
One can argue that Issue (B) is logically anterior to Issue (A). But, since Issue (A) purports to test the very 
boundaries of the doctrine, a balance of convenience favours consideration of it first. 
3. I will explain why in my opinion the most difficult and important issue raised in the appeal is Issue (C): 
when part of a post-employment covenant is in unreasonable restraint of trade, in what circumstances 
should the court sever and remove it so as to leave the employee bound by the remainder of it?” 

 

16. The arguments are therefore that (i) the doctrine does not apply but (ii) if the doctrine 

applies the covenant is reasonable, (iii) or, if the covenant is unreasonable, it can be 

severed.   

 

17. Lord Wilson thought that the lower courts had been “impressively accommodating” to 

the fact that the covenant expired on 30 July 2017, with May J hearing the application 

on 15 and 16 May 2017 and delivering judgment on 23 May ([2017] EWHC 1278 (Ch), 

[2017] IRLR 828) and the Court of Appeal having the case on 11 July  and giving judgment 

on 21 July. The proximity of the temporal limitation did mean that the courts considered 

the merits in  more detail, under the approach taken in NWL Ltd v Woods [1979] 1 WLR 

1294. 
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The Doctrine 

18. Lord Wilson considered the doctrine as Issue A. He noted that the hypothesis was that 

Mrs Tillman was  correct to construe the word “interested” in the non-competition 

covenant as purporting to prohibit her from holding any shares, however small a 

proportion of those issued, in a company conducting business in competition with such 

of the businesses of the group as are there specified.  If this was so, the Company 

conceded that the prohibition reflected in that word, in particular by excluding the sort 

of minor shareholding which was permitted to Ms Tillman during her employment, 

would exceed any necessary protection of its interests, so that it would therefore be in 

unreasonable restraint of trade. Severance would then be necessary. However, the 

Company contended that the doctrine did not apply at all to a prohibition against 

holding shares. 

 

19. This was on the basis that: 

 

“Not every post-employment restriction agreed in a contract of employment will, says the company, 
restrain trade. It seeks to make its point by reference to an extreme example: what if (it asks) Ms 
Tillman had there agreed not to play mah-jong for six months following the end of her employment?” 
 

20. It was noted that this argument had not been raised below as the Company had wrongly 

thought itself bound by precedent. However, in the cases cited (Scully UK Ltd v Lee 

[1998] IRLR 259; Geo Hill and Co v Hill (1886) 55 LT 769) the Courts had made an 

assumption and when “When a court makes an assumption about the law, instead of 

reaching a focussed determination in relation to it, the decision based upon it does not 

carry binding authority under the doctrine of precedent” (Per Lord Wilson at paragraph 

21). The argument was, however, allowed to proceed. 

 

21. Lord Wilson considered the history of the doctrine, at paragraphs 23 to 30,  stating that: 

 
“The doctrine is one of the earliest products of the common law. It epitomises the nation which developed it: a nation which has 
ascribed central importance to the freedom of all of us to work - in the interests both of the self-sufficiency of ourselves and our 
families and of our common prosperity.” (paragraph 22). 

 

22. The well cases of Herbert Morris Ltd v Saxelby [1916] 1 AC 688,  Warner Brothers 

Pictures, Inc v Nelson [1937] 1 KB 209 and Esso Petroleum Co Ltd v Harper’s Garage 

(Stourport) Ltd [1968] AC 269  were referred to and Lord Wilson commented that: 

 

“In my view the resolution of Issue (A) does not require any closer study of the boundaries of the doctrine. 
For the contract in the present case is of the classic type between employer and employee and, as is 
agreed, it does provide for a restraint of trade which falls within the doctrine and which is therefore void 
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unless reasonable. The only question under Issue (A) is whether an assumed prohibition against holding 
shares forms part of the restraint.” 

 

23. The Supreme Court referred to Proactive Sports Management Ltd v Rooney [2011] 

EWCA Civ 1444, [2012] IRLR 241, in which it was held that exploitation of  image rights 

was ancillary to, and indeed dependent on, the  primary occupation of playing football, 

and fell within the doctrine, with Arden LJ (as she then was) stating that that the court 

should adopt a “broad, practical, rule of reason approach” to determining the 

applicability of the doctrine. This was the approach that the Supreme Court would take. 

 

24. Lord Wilson made it clear which way the Court was leaning where he stated (at 

paragraph 31) that: 

 
“In Issue (A) the company contends that the word “interested” in the non-competition covenant falls 
outside the doctrine but concedes that the remainder of the covenant falls within it. It is a curious 
proposition, namely that the restraints provided in the rest of the covenant are valid only if reasonable 
but that the restraint provided by that word is valid although unreasonable. The company cites no 
authority in which a particular word in a covenant which substantially falls within the doctrine has been 
held to fall outside it.” 
 

25. Lord Wilson noted that the Company had sought to protect itself in relation to Mrs 

Tillman “from holding shares in the potentially competitive businesses specified in the 

non-competition covenant. Any controlling shareholding on her part would, by 

definition, enable her to direct the competitor’s operations. But even a minority 

shareholding, say a 25% shareholding in a company started up with three others, would 

enable her to influence its operations. And, even more obviously, the employment of a 

top executive such as Ms Tillman is frequently subject to conditions that she should hold 

shares in her employer or be remunerated partly in its shares or in options to purchase 

them.” 

 

26. Lord Wilson concluded: 

“The proper determination of Issue (A) is that, on the assumption that the word 
“interested” purports to restrain Ms Tillman from holding shares in the specified 
businesses, it falls within the doctrine.” 

 

Construction 

 

27. The question, then, is how the covenant is to be construed. The Company argued that 

when properly construed, the word “interested” in the non-competition covenant does 

not prohibit Ms Tillman from holding shares in the businesses there specified.  
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The validity principle 

28.  Lord Wilson referred to the principle as being: 

 

“Better considered without reference to its original formulation in Latin, which nowadays few people 
understand, the validity principle proceeds on the premise that the parties to a contract or other 
instrument will have intended it to be valid. It therefore provides that, in circumstances in which a clause 
in their contract is (at this stage to use a word intended only in a general sense) capable of having two 
meanings, one which would result in its being void and the other which would result in its being valid, 
the latter should be preferred. In the present appeal, however, the parties are at odds about the specific 
circumstances in which the principle is engaged. Is it engaged only when the two meanings are equally 
plausible or is it also engaged even when the meaning which would result in validity is to some extent 
less plausible?” 

 

29. He then stated that: 

“To say that rival meanings are evenly balanced is to say that they are equally plausible. Thus, in 
The Interpretation of Contracts, 6th ed, 2015, Sir Kim Lewison offers the following proposition at 
the head of chapter 7, section 16: 

“Where two interpretations of an instrument are equally plausible, upon one of 
which the instrument is valid, and upon the other of which it is invalid, the court 
should lean towards that interpretation which validates the instrument.” (italics 
supplied) 

41.  Others, however, have taken a wider view of the circumstances in which the principle is 
engaged. In the text of section 16 Sir Kim quotes an observation made by my Lady, then Arden LJ, 
in Anglo Continental Educational Group (GB) Ltd v Capital Homes (Southern) Ltd [2009] EWCA Civ 
218, [2009] CP Rep 30, para 13, that “if the agreement is susceptible of an interpretation which 
will make it enforceable and effective, the court will prefer that interpretation to any 
interpretation which would result in its being void” (italics supplied). And in TFS Derivatives Ltd v 
Morgan [2004] EWHC 3181 (QB), [2005] IRLR 246, Cox J suggested at para 43 that the principle 
applied if there was an element of ambiguity about the meaning of a covenant. It was her approach 
which, in the present case, Mann J adopted at paras 32 and 43. 
42. In my view the point at which the validity principle is engaged lies between these various 
descriptions of it. To require a measure of equal plausibility of the rival meanings is to make 
unnecessary demands on the court and to set access to the principle too narrowly; but, on the 
other hand, to apply it whenever an element of ambiguity exists is to countenance too great a 
departure from the otherwise probable meaning. In Inland Revenue Comrs v Williams [1969] 1 
WLR 1197, which related to the meaning of a clause in a deed of appointment, Megarry J adverted 
at p 1201 to the reference by Harman LJ in the Baden’s Deed Trusts case to the need for an even 
balance and added: 

“It is possible that the same approach might be adopted where the scales are tilted 
only slightly to one side or the other; but plainly it cannot apply where, apart from 
the effect of the rule against perpetuities or some other sources of invalidity, the 
court reaches the conclusion that one construction is clearly preferable to the 
other … the right view may well be that, before the doctrine can apply, the court 
must be left in a state of real and persistent uncertainty of mind.” 

 

30. Lord Wilson referred to  Tindall Cobham 1 Ltd v Adda Hotels [2014] EWCA Civ 1215, 

[2015] 1 P & CR 5, in which Patten LJ, with whom the other members of the court 

agreed, observed at para 32 that the search was for a “realistic” alternative 

construction which might engage the principle and Lord Wilson then concluded “Let 
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us work with Patten LJ’s adjective: let us require the alternative construction to be 

realistic”. 

 

31. The Company had put forward three arguments: 

 

(1) Clause 4.5, for the duration of her employment, expressly prohibited Ms Tillman 

from holding shares in specified businesses except for a holding of up to 5% of 

issued shares in a publicly quoted company. Having set out this limitation it was 

argued that it would be “it would be anomalous that, having acknowledged her 

freedom to hold a limited number and type of shares in specified businesses 

during her employment, they should have agreed that she should be prohibited 

from doing so in the immediate aftermath of her employment by their use of the 

word “interested”, which of course stands unqualified in the non-competition 

covenant.”   

(2) The introductory words of clause 13.2, set out the different types of status in 

which she was to be subject to the restraints which followed, namely “as principal, 

manager, employee, contractor, consultant, agent or otherwise howsoever”. 

Notwithstanding (said the Company) the catch-all words at the end, the 

significance of the list is that it could so easily have included the word 

“shareholder” if the restraint in the non-competition covenant had been intended 

to prohibit Ms Tillman from holding shares. 

(3) There was a direct link in the non-competition covenant between the word 

“interested” and the words “in any business”. Interest in a business, submitted 

the Company, connotes active interest in it and is to be contrasted with the 

passive interest of a shareholder in a company. 

 

32. In relation to the arguments, Lord Wilson noted that the Company relied on Tradition 

Financial Services Ltd v Gamberoni [2017] EWHC 768 (QB), [2017] IRLR 698. However, 

Lord Wilson thought that the difficulty with this decision was: 

 
“Indeed, as Foskett J explained in para 128, the employer also relied on the fact that the covenant 
prohibited the employee from being interested in a “business activity” and it argued that passive 
investment by way of a minority shareholding was not a “business activity”. The judge explained that he 
gave less weight to this argument but that, when added to the employer’s primary argument, it supported 
his conclusion that the word “interested” did not cover a shareholding. 
49. The trouble is that, without expressly acknowledging it, Foskett J, whose opinion is on any view 
entitled to considerable respect, was there departing from the obvious natural meaning of the word 
“interested”, such as had been recognised in our law for more than a century without dissent.” 
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33. Lord Wilson referred to CEF Holdings Ltd v Mundey [2012] EWHC 1524 (QB), [2012] 

IRLR 912, in which  Silber J held that for various reasons the non-competition covenant 

was in unreasonable restraint of trade. One of his reasons, set out in para 65(i), was that 

“[i]ts width is so great that it prevents any employees from having ‘any interest’ in [a 

competing] company, such as even owning one share in a publicly-quoted company”. 

 

34. His Lordship concluded: 

 
“The proper determination of Issue (B) is that the natural construction of the word “interested”, 
consistent with long-standing authority, is that it covers a shareholding; that the three features of the 
present agreement on which the company relies are insufficient to require a different construction to be 
placed on the word, when found in clause 13.2.3; that the company fails to establish even a realistic 
alternative construction of it which would engage the validation principle; that the word “interested” 
in the non-competition covenant in the present case therefore covers a shareholding, whether large or 
small, and on that basis is, as is conceded, in unreasonable restraint of trade; and that, unless it can be 
severed and removed from the rest of the clause, the Court of Appeal was right to set aside the injunction 
granted against Ms Tillman.” 

 
35. Thus the result that practitioners feared, but expected, that the word ‘interested’ in a 

non-compete or other restraint will apply to shareholding and this render the clause 

unenforceable was reached, so that this aspect of the Court of Appeal’s judgment was 

upheld. 

 

Severance 

36. The employer could only rely upon severance, which had received short shrift in 

the Court of Appeal. Lord Wilson noted that severability is not limited to 

employment contracts but that where part of a contract is unenforceable, the 

enforceability of the remainder represents an issue which arises far more widely 

than in contracts of employment. In  Carney v Herbert [1985] AC 301 it was 

stated by the Privy Council that “as a general rule, where parties enter into a 

lawful contract … and there is an ancillary provision which is illegal but exists for 

the exclusive benefit of the plaintiff, the court may and probably will, if the 

justice of the case so requires, and there is no public policy objection, permit the 

plaintiff … to enforce the contract without the illegal provision.” 

 

37. However, Lord Wilson noted that early in the last century, a much more 

restrictive view was suddenly taken of the availability of severance in post-

employment covenants. The reasons of public policy which drove a conclusion 

that, unless reasonable, they were void were adopted and expanded to suggest 

a further conclusion that, where parts of them were unreasonable, not even the 
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reasonable parts should usually be enforced. He referred to Mason v Provident 

Clothing and Supply Co Ltd [1913] AC 724 in which an area covenant was held 

to be too wide, but “passing observations” on the part of Lord Moulston were 

to have an “electric effect” on the doctrine, these being: 

 
“It was suggested in the argument that even if the covenant was, as a whole, too wide, the court 

might enforce restrictions which it might consider reasonable (even though they were not 

expressed in the covenant), provided they were within its ambit. My Lords, I do not doubt that 

the court may, and in some cases will, enforce a part of a covenant in restraint of trade, even 

though taken as a whole the covenant exceeds what is reasonable. But, in my opinion, that 

ought only to be done in cases where the part so enforceable is clearly severable, and even so 

only in cases where the excess is of trivial importance, or merely technical, and not a part of 

the main purport and substance of the clause. It would in my opinion be pessimi exempli if, 

when an employer had exacted a covenant deliberately framed in unreasonably wide terms, the 

Courts were to come to his assistance and, by applying their ingenuity and knowledge of the law, 

carve out of this void covenant the maximum of what he might validly have required. It must be 

remembered that the real sanction at the back of these covenants is the terror and expense 

of litigation, in which the servant is usually at a great disadvantage, in view of the longer purse 

of his master.” 

 

38.  The above doctrine severely restricts the scope of the doctrine of severability. 

Lord Wilson noted that no other members of the House had expressly agreed 

with Lord Moulton or referred to this issue. Sargant J had explained away the 

words in SV Nevanas & Co v Walker and Foreman [1914] 1 Ch 413 as not being 

intended to apply “to cases where the two parts of a covenant are expressed in 

such a way as to amount to a clear severance by the parties themselves, and as 

to be substantially equivalent to two separate covenants.”  

 

39. In Goldsoll v Goldman [1914] 2 Ch 608, Neville J stated that “It seems to me to be in 

accordance both with principle and justice that if a man seeks to restrain another from 

exercising his lawful calling to an extent which the law, even as it now stands, deems 

unreasonable, the contract by which he does so, whether grammatically severable or 

not, should be held to be void in toto. To hold otherwise seems to me to expose the 

covenantor to the almost inevitable risk of litigation which in nine cases out of ten he is 

very ill able to afford”. Thus the court took a dim view of severability. However, Lord 

Wilson noted that the stage was set for the decisions in Attwood v Lamont [1920] 2 KB 

146 (KB); [1920] 3 KB 571 (Court of Appeal). In the Court of Appeal, Lord Sterndale 

observed at p 577 that the tendency of recent decisions had been to limit severability 

more than previously but that in his view it remained the law that severance was 

available if the parts proposed to be severed were independent and if it did not affect 

the meaning of what was proposed to remain. The covenant had purported to restrict 



the employee from acting as “a tailor, dressmaker, general draper, milliner, hatter, 

haberdasher, gentlemen’s, ladies’ or children’s outfitter” when he had been a tailor and  

Lord Sterndale thought that severance of the list of trades would entirely alter the scope 

and intention of the agreement and so failed Sargant J’s test (in Nevanas). 

 

40. Younger LJ (with whom Atkin LJ agreed) adopted a different approach and Lord Wilson 

tool seven  points from the judgment. He noted that Younger LJ: 

“(a)      stated at p 581 that recent decisions of the House of Lords had wrought a fundamental 
change in the approach of the law to post-employment restrictions, which were peculiarly 
susceptible to current views of public policy; 

(b)       observed there that the principle of freedom of contract still remained operative in 
contracts between the vendor and purchaser of a business; 

(c)       suggested at p 593 that severance of a covenant was available only where it was “not really 
a single covenant but [was] in effect a combination of several distinct covenants”; 

(d)       held there that the list of prohibited trades was in effect contained in one covenant because 
(so he reasoned) the claimant himself had only one trade and not several trades; 

(e)       noted there that, even if he was wrong to regard the list of trades as contained in one 
covenant, the court should nevertheless decline to sever it; 

(f)        quoted with approval at pp 594-595 the observations first of Lord Moulton that severance 
should be confined to the trivial and the technical and then of Neville J in the Goldsoll case 
that a partly unreasonable restraint should make it entirely void, even if grammatically 
severable; and 

(g)       concluded at p 595 that severance should not generally be allowed.” 
 

41. Lord Wilson clearly took the view that the Court in Attwood v Lamont had been 

influenced by the dicta of Lord Moulton and Neville J. He then  referred to Putsman v 

Taylor [1927] 1 KB 637, Scorer v Seymour Jones [1966] 1 WLR 1419, T Lucas & Co Ltd v 

Mitchell [1974] 1 Ch 129, Sadler v Imperial Life Assurance Co of Canada Ltd [1988] IRLR 

388, Marshall v NM Financial Management Ltd [1995] 1 WLR 1461, [1997] 1 WLR 1527 

(CA), Beckett Investment Management Group Ltd v Hall [2007] EWCA Civ 613, [2007] 

ICR 1539 as well as recent first instance decisions and decisions in other jurisdictions, 

before referring to the Court of Appeal in the present case. He stated at paragraph 81: 

“We in this court have had the benefit of fuller argument and greater opportunity for reflection than had 
the Court of Appeal. At all events it is clear that, even were the Attwood case still to be regarded as 
authoritative, that court took a narrow view of its effect in appearing to discern a single covenant by 
reference to nothing other than the form of its words. More importantly, however, the time has come to 
determine whether the Attwood case should remain authoritative.” 

 

42. The three criteria referred to in Sadler and applied in a number of cases, including TFS 

Derivatives, endorsed in Beckett, were then considered. These were that the proviso 

could be removed where 

(1)  there was no need to add to or modify the wording of the remainder,  

(2)  the remainder continued to be supported by adequate consideration and  

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/1997/1237.html
http://www.bailii.org/ew/cases/EWCA/Civ/2007/613.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2007/613.html
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(3)  the removal did not “so change the character of the contract that it becomes ‘not 

the sort of contract that the parties entered into at all”. 

 

The first is that “the unenforceable provision is capable of being removed without the 
necessity of adding to or modifying the wording of what remains”. 
 

43. This is the ‘blue pencil’ test, as to which Lord Wilson stated that “it can work 

capriciously and, if the aspiration of our judgments today had been to discern in 

the common law a principle which can always be applied so as to produce a 

sensible outcome, we would have laboured in vain”. However, the distinction is 

settled and: 

 

“It is inherent in the word “severance” itself, which means cutting things up and does not extend to 
adding things in. The “blue pencil” criterion is a significant brake on application of the principle; and, 
although it can work arbitrarily, it is in my view an appropriate brake on the ability of employers to secure 
severance of an unreasonable restraint customarily devised by themselves. Were it ever to be thought 
appropriate to confer on the court a power to rewrite a restraint so as to make it reasonable, it would 
surely have to be achieved by legislation.” 

 

The second criterion is that “the remaining terms continue to be supported by adequate 
consideration”. 

 

44. It was noted that the cases where this was an issue were unusual and in the normal 

case: 

“A claimant employer who asks the court to sever and remove part of a covenant made by the defendant 
employee is in no way proposing to diminish the consideration passing from himself under the contract 
such as is necessary to support the obligation which he seeks to enforce. In the usual situation the second 
requirement can be ignored.” 

 

The third criterion is that “the removal of the unenforceable provision does not so change 
the character of the contract that it becomes ‘not the sort of contract that the parties 
entered into at all’ “. 
 
45. Importantly, Lord Wilson noted that: 

 

“This is the crucial criterion and I find it impossible to equate it with the Attwood requirement, as 
suggested by the Court of Appeal. In my view this third criterion was rightly imported into the general 
jurisprudence by the Beckett case and has rightly been applied by our courts ever since then, otherwise 
than in the decision under appeal. But I suggest, with respect, that the criterion would better be 
expressed as being whether removal of the provision would not generate any major change in the 
overall effect of all the post-employment restraints in the contract. It is for the employer to establish 
that its removal would not do so. The focus is on the legal effect of the restraints, which will remain 
constant, not on their perhaps changing significance for the parties and in particular for the employee.” 

 



The effect of this approach to severability 

 

46. It was stated that: 

“Application of the severance principle to Ms Tillman’s restraint covenants now becomes straightforward. 

First, the words “or interested” are capable of being removed from the non-competition covenant without 

the need to add to or modify the wording of the remainder. And, second, removal of the prohibition against 

her being “interested” would not generate any major change in the overall effect of the restraints. So those 

words should be severed and removed.” 

 

47. Where the covenant was severed, it would now read “directly or indirectly engage or 

be concerned … in any business” which, it was argued, still prohibited the holding of 

shares. Lord Wilson was content to severe the word “concerned”.  He posited: But are 

you, as no more than a shareholder in a company, “concerned” in it? It is apparent that 

Lord Wilson took the view that concerned meant more than a passive interest: 

 

“In Ashcourt Rowan Financial Planning Ltd v Hall [2013] EWHC 1185 (QB), [2013] IRLR 637, the 
defendant’s non-competition covenant prohibited him from being “engaged or concerned in any 
business”. It did not include the words “or interested”. Andrew Smith J concluded at para 39, that the 
word “concerned” denoted working for the business or having some other active involvement in it and 
so did not extend to a proprietary interest, such as a shareholding, in it. But a conclusion which there was 
clearly borderline becomes stronger in the present case. For Ms Tillman covenanted that she would not 
“engage or be concerned or interested …”; and there was no specific reference to her doing so as a 
shareholder, as there was in the East England Schools case. Conventional principles of construction 
require value to be attributed, if possible, to each word of an agreement. But, were the word “concerned” 
to be construed so as to cover passive interest in a business such as that enjoyed by a shareholder, what 
value would be left to be attributed to the word “interested”? Nor is such an exercise in construing the 
word “concerned” undermined by the fact that the words “or interested” are to be severed and removed. 
The meaning which the words of an agreement carry at its inception is not changed by later events. In 
British Reinforced Concrete Engineering Co Ltd v Schelff [1921] 2 Ch 563, 573, Younger LJ (no less) said: 

“Now the effect of severing by striking out with a blue pencil the obnoxious part of a covenant is 
not to alter or affect the construction of what is left. That must be construed as if the portion 
struck out still remained…” 
 

The Result 

48. Lord Wilson concluded that the court should set aside the Court of Appeal’s order 

and should overrule the decision in the Attwood case; and that, although the 

contractual period of the restraints has expired long ago, it should formally 

restore the injunction granted by Mann J, subject only to the removal of the 

words “or interested”. 

 

Caution about imposing unreasonable  covenants and then expecting or 
seeking severance 
49. Clearly having in mind costs, Lord Wilson stated 

“In para 104 of his judgment on the interim inquiry into the Freshasia Foods case the deputy judge 
described as “legal litter” the unreasonable parts of post-employment restrictions to which employers 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/2013/1185.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/2013/1185.html


extract the agreement of prospective employees; and he added that they “cast an unfair burden on 
others to clear them up”. It is a neat metaphor. In my view the company should win … but there might 
be a sting in the tail.” 

 

A Litmus test: Thomas v Farr 

50. In Briefing 14 we noted that, on the basis of the Court of Appeal in this case, the covenant 

in Thomas would, in all likelihood, have been treated as not enforceable. It will be 

recalled that the covenant stated that: 

 

"The Executive accordingly covenants with the Company that…he will not (other than for and 
on behalf of the Company or any company in the Group) without the prior written consent of 
the Board (such consent to be withheld only so far as may be reasonably necessary to protect 
the legitimate interests of the Group) directly or indirectly: - 
3.1 At any time during the Restriction Period:- 
3.1.1 (Except as the holder, by way of bona fide investment only, of shares or securities listed 
dealt in or traded on a recognised stock exchange not exceeding 3% in nominal value of the 
securities of that class) be engaged or concerned or interested or participate in any business 
which is the same as or in competition with the Business or relevant part thereof anywhere in 
any Restricted Territory provided always that this paragraph shall not restrain the Executive 
from being engaged or concerned in any business concern in so far as the Executive's duties or 
work shall relate solely to:- 
(a) geographical areas where the business concern is not in competition with the Business; or 
(b) services or activities with which the Executive was not concerned to a material extent during 
the 12 months prior to the Termination Date (or, if earlier, the start of any Garden Leave 
Period)." 

 

51. The words in red, above, could have been severed so that the clause would be 

enforceable. 

 

CONCLUSION 

52. There will be a number of covenants which will now survive on the severance basis, 

which otherwise would have been struck down.  However, the better approach is to 

ensure that the covenant is wholly enforceable  in the first place and the reader is 

referred to  Duggan QC on Contracts of Employment, Chapter Q at paragraphs Q127 to 

Q133 for a suggested covenant. It should not be forgotten that Lord Wilson did state 

that there may be a sting in the tail where the employer needs to rely on the doctrine 

of severance as covenants which are too wide in the first place may have an unfair 

chilling effect on employees, who do not have the funds to argue a claim 

 

3rd July 2019 
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